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statute  of  limitations 482 

Insolvent  discharge  in  another  State 333 

Note  payable  in  another  State;  interest 274 

CONSTJTUTIONAL   law.     Appeals  from  New 

York  City  court 475 

Irregular  assessment ;  curative  act ;  vested  rights 56 

County  indebtedness;  criminal  ex(>enses 234 

Elections;  bribery  at  nominating  elections 10 

Evidence;  change  of  rules 394 

Ex  post  facto  laws;  change  of  procedure 479 

Information 334 

Mining  coal;  statute  compelling  measurement  by  weight  as 

basisof  wages ia8 

Municipal  indebtedness;  stock  of  New  York  City  held  by 

commissioners  of  sinking  fund 54 

Increasing  salary  of  officer  during  term  of  office 464 

Intoxicating  liquors;  sale  on  Sunday 207 

Noisy  religious  worship  in  street  not  permitted 362 

Oleo  margar  i  ne 503 

Fourteenth  amendment;  destroying   lease-hold   property 

occupied  for  saloon ;  due  process  of  law 154 

Private  or  local  railroad  act 53 

Process;  exemption  from  service:  member  of  congress 304 

Interstate  commerce;  statute  forbidding  discrimination  in 

railroad  charges 40^ 

Discriminations  by  interstate  railroads 427 

State  law  forbidding  discrimination  by  carriers;  contracts 

for  carriage  beyond  State 309 

Statute  prohibiting  carriers  from  limiting  liability 417 

Street  railroad ;  appointment  of  commissioners  to  decide  as 

to  necessities  ot 53 

Surrogate;  vacancy 64 

See  Eminent  Domain. 
CONTEl^PT.    Executor  ordered  to  pay  money ;  Code, 

12555;  discretion 394 

CONTRACT.    Annuity;  distinguished   from   covenant 

for  support. 98 

Provision  for  arbitration;  damages;  profits 98 

Certificateof  deposit 15a 

Compromise ;  agreement  between  husband  and  wife  as  to 

property  jointly  acquired ;  claim  of  next  of  kin 480 

Consideration ;  moral  obligation  ;  express  promise 16 

Recovery  of  damages  for  breach ;  claim  to  deduct  note  given 

on  account 196 

Forfeiture;  words  of  limitation  and  condition 446 

Illegal;  margins 98 

By  letter;  acceptance  of  offer 196 

When  closed;  telegram;  conflict  of  law 297 

Overpayment ;  deduction  from  amount  due  on  other  con- 
tracts; extinguishment  of  demands 354 

Promise  for  benefit  of  a  third 364 

Public  policy ;  agent  for  competing  parties. 95 

Of  fiduciary  for  loans  to  himself;  public  policy 70 

Restraint  of  trade :  contract  divisible  and  reasonable 497 

Expressed  or  implied  ;  services  rendered  by  relative 3*" 

Claim  for  services;  family  relation ;  degree  of  proof ^55 
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UnintelliKible  order;  evidence 417 

R.6^cissioii  I '^8 

OON VERSION.    WhaVconsiiVules ! II I ."*"." I ^'I I .'.".'"  373 

Whkt  amounts  to ;  seizure  of  goods  by  officer 497 

COPYRIGHT**    Dramatic  composition;  originsdity;  pub- 
lication ;  parties 193 

Musical  composition ;  citizen  assigned  to  non-resident  for- 
eigner; "Mikado" 12a 

Inpictures  in  illustrated  newspapers 374 

CORPORATION.     Authority  of  committee  from  cor- 
poration as  agent :  ratification ;  evidence  of 453 

Foreign ;  liability  of  stockholders ;  jurisdiction  of  courts 175 

Insurance  company ;  stock  and  mutual  departments ;  sur* 

plus  earnings;  rights  of  stock-holders 356 

Liable  for  malicious  prosecution 30a 

Mortgage  of  corporate  property ;  all  stock  owned  by  one 

person 257 

Torts  of  officers ;  false  representations  as  to  stock  liability  to 

creditors a..  293 

Libel  and  slander ;  officer ;  knowledge ;  liability 56 

Legal  existence,  how  questioned  ;  quo  warranto 374 

sT*S-    Allowances  m  divorce  cases 475 

^ES^kH?'-  „T9  ""^P*^*"  ^rp«^  i  damages- 177 

JN  TIES'    Bridge ;  unspiked  floor ;  contributory  neg- 
ligence   118 

Liability  for  board  and  lodging  of  prisoners  out  of  jail 232 

COURT ^.    State  and  Federal  courts ;  jurisdiction  ;  intoxi- 
cating liquors 155 

CRIMmlL  CONVERSATION.  PUintiflfs knowl- 

ecige  and  consent 56 

CRIMINAL  LAW.     Sale  of   intoxicating   liquors   to 

minor  by  agent 439 

•  Aider  and  abettor  :  instructions 356 

Assault  and  battery  not  riot 439 

Bail;  deposit  of  money  in  lieu 177,  195 

Bribery  ;  Penal  Code,  §  72  ;  confession  ;  Code  Crim.  Proc., 

§395;  corpus  delicti 372 

Embezzlement  from  National  bank;    not  punishable  by 

State  Court 142 

Evidence;  corroboration  of  accomplice 443 

of  threats  of  third  persons 7 

;  calling  attention  to  particular  facts ;  specific  acts  of 

violence 475 

;  good  character  of  accused  ;  effect  of 197 

;  prisoner's  testimony  at  coroner's  inquest 436 

False  pretenses ;  separate  trials  ;  evidence ;  juror's  opin- 
ions; prisoner  as  witness 236 

Forgery;  uttering:  deliverjr 452 

Homicide  ;  drunkenness ;  mistake  in  identity 357 

;  justifiable  ;  technical  trrapass ;  test  of  self-defense. ..  374 

J  m  trying  to  scare loa 

Jurisdiction ;  one  crime  committed  in  two  different  coun- 
ties; Constitutional  Law 50 

Larceny  ;  distinguished  from  conversion 95 

;  part  of  goods  not  known 37 

Liquor  law  ;  conspiracy;  solicitation 276 

New  trial ;  newly  discovered  evidence 17 

Obstruction  of  highway;  abandonment 17 

Oleomargarine;  charge  to  jury 476 

Assault  with  intent  to  commit  rape  ;  what  constitutes ;  evi- 
dence   - 228 

Rape ;  evidcme  :  complaint  made  by  victim  after  the  act ; 

exception  t »  rule  ;  youth  of  victim 98 

;  aeclaralions  ;  letter 56 

;  husband  as  accessory 125 

Polygamy;  evidence;  Edmunds'law 253 

OfTenng  for  sale  5  what  constitutes 83 

Sentence;  changmg  at  term 439 

Twice  in  jeopardy  ;  discharj^e  of  jury 155 

Acquittal  of  burglary  with  intent  to  steal  is  bar  to  prosecu- 
tion for  grand  larceny 143 

Former  acquittal ;  selling  intoxicating  liquors 383 

DAMAGES'    In  action  on  injunction  bond;  counsel  fees.  138 

To  growing  crops  ;  opinion  evidence 237 

Liability  ofowner  of  dog 497 

Exemplary  ;  liability  of  carrier  for  assault  by  servant 258 

Tort ;  husband's  liability  for  wife's  tort 258 

When  party  injured  must  lessen;  policeman  suing  for  salary    9^ 

DEED.    Boundary  by  highway;  quantity  conveyed 238 

Boundary;  on  stream 466 

;  "  on  west  by  Wood  creed ;"  when  convc)rs  no  rights 

in  water 354 

;  adjacent  street  or  passage  way 118 

Condition  subscc|uent;  restnction  as  to  buiding  and  use; 

subsequent  quit-claim 298 

Consideration;  antecedent  indebtedness;  evidence  to  con- 
tradict recitals;    vendor's  lien;   voluntary  conveyance; 

rights  of  creditors 56 

Marriage 298 

Delivery ;  presumption  from  recording 453 

Fraudulent  destruction ;  equitable  reuef 454 

Exception  and  reservation;  property  conveyance  by  infer- 
ence   .- 352 

Reservation 277 

of  "  spring ;"  declaration  of  deceased  grantor ;  of  former 

grantee 498 

Oitrust  for  debts;  purchase  by  grantor  under  foreclosure  of 

earlier  deed:  title  acquired;  married  woman 190 

DISCONTINUANCE.    By  partner;  fraud 958 


P««e. 

ELECTION  OF  REMEDIES-     AcUon  for  price; 

rescission  for  fraud ;  practice 354 

ELECTION.     Ballots;  initials;   idem  sonans;   uninten^ 

tional  erasure 402 

Bribery;  treating 43 

Paying  traveling  expenses 43 

EMINENT  DOMAIN.    AppropriaUon;  railroad;  dam- 
ages   316 

ESTOPPEL.    By  deed;  after  acquired  tiUc 454 

By  judgment;  specific  performance  of  contract;  reforma- 
tion  417 

Wrong  decision 137 

Foreign  corporation;  public  use 415 

EVIDENCE'     Life  and  annuity  tables  in  actions  for  per- 
sonal injury;  measure  of  damages 477 

Rtsgesta:  n^ligence;  proximate  cause 517 

Cash-book 374 

Production  of  books;  sealing  up  irrelevant  portions x8 

Declarations  of  agents;  memorandum 495 

Statement  of  conductor  after  accident 155 

Declarations  of  party  ;  complaints 464 

Handwriting,  comparison  of  hands 197 

Hearsay;  identity;  claim  under  will 516 

Memorandum;  time-book 162 

Parol ;  ambiguity  in  building  contract 374 

Written  contract ;  modification  by  parol ;  new  agreement..  177 

Opinions  as  to  condition  of  highway 134 

Expert  as  to  controlling  tram;   negligence;  due  care  on 

sufferer's  part 517 

Opinion  as  to  negligence 334 

Age  of  writing 515 

Value  of  services;  claim  against  responsible  party;  poverty 

of  plaintiff 238 

Reason  for  opinion 57 

Public  records;  certificates  of  public  officers. 18 

Register  of  marriage  in  another  State -. 18 

EXCISE  L  A  w7      Charge  of  court ;  constitutional  law  ; 

rules  of  evidence 394 

EXECUTION.     Exemption ;  farming  utensil  or  imple- 

ment;  "threshing  machine 422 

See  Supplementary  Froceedings. 
EXECUTOR  AND  ADMrNISTRATOR.  Judg- 
ment obtained  by  foreign  administrator;  action  on 375 

Judgment  against  estate,  by  default;  liability  of  sureties 

wnen  estate  insolvent 197 

Liability  for  acts  of  co-executor 476 

Title  to  assets;  acts  before  appointment 357 

Personal  estate;  divorced  wife  not  "widow" 425 

As  witness;  Code,  8  829 47^ 

See  AciioMi  Contempt. 
EXTRADITION.     Enticing   within  State;  Governor 

Hill's  decision ^i8a 

Interstate;  escape 335 

FALSE  IMPRISONMENT.     Damages;  mistaken 

identity 335 

FRAUD.    Setting  aside  deed ;  conveyance  to  betrothed. .  518 
Misrepresentations  of  value  of  property  of  stock  company 

as  to  boundary  of  real  estate;  question  of  fact 137 

FRAUDULm^T  CONVEYANCE.    When  good 

as  to  parties 357 

Action  to  set  aside;  not  maintainable  by  a  fraudulent  credi- 
tor or  debtor .> 454 

Error  in  receiving  and  including  evidence 354 

Lease  containing  clause  giving  lien ;  tetaant  remaining  in 

possession;  a^gnee  for  creditors  may  avoid 395 

Secret  trust;  grantors;  creditors 338 

GIFT.    Corporate  stock:  agreement  against  public  policy..  377 

Policy  of  insurance;  delivering 18 

Promissory  note 398 

Causamortis:  notes  and  mortgages xx 

GUARANTY.    Joint;  withdrawal  of  one  before  com- 
pletion   »x8 

Condition  that  co-guarantor  may  be  secured X38 

GUARDIAN  AI^D  WARD.     UablUty  of  sureties; 
past  default 3»« 

HIGHWAY.    Dedication  and  acceptance;  obstruction...  396 

Authority  to  use  street  as  hackstand 303 

Improper  erection  on,  by  town 74 

HOMESTEAD.    Hotel 5>8 

House  on  leased  land;  abandoned  wife  s  rights. 344 

INDIANS-    Treaties;  construction  ;  cession  of  lands 5'4 

iNf  AnTS-    Goods  sold  to  partner^p ;  avoidance 357 

Contributory  negligence 383 

INJUNCTION'.    Easement  in  camp-meeting  ground —    99 

Against Hbel  of  business..—...-.......—.— 37' 

Right  of  fraudulent  grantee ;  holder  of  legal  title 198 

INN-KEEPER.   Li«n  for  board  ;  property  of  third  per- 
son received  asproperty  of  guest 93 

"    "JY«    Payment  of  note ;  conflict  of  laws 74 

ING  liquors.    Buyer  not  particept 

criminis *3 

INSURANCE.     Mutual  benefit  societies;    Laws  1875, 

chap.  367  ;  extent  of  benefit -  X15 

Mutual  benefit  societies ;  by-laws ;  benefits ;  authority  of 

committee 455 

Instruction  to  cancel  policy ;  agents*  neglect 455 
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Evidence;  civil  action  j  criminal  prosecution 277 

;  of  other  damage  in  neighborliood 33 

•     Forfeiture;  other  insurance;  waiver 49,  454 

;  right  of  insurance  company  to  repair ;  to  pay  mort- 

jTBge T18 

*•  Vacant  and  unoccupied.".. 369 

Waiver  by  agent  of  written  notice  of  loss  by  6re ;  {NPovision 

against  other  insurance ^ 454 

Life;  agreement  for-   proposal  and  acceptance;  material 

alteration  of  rislc  before  tender  of  premium 148 

:  action 33 

;  assignment ;  parol  to  mother  of  illegitimate  child 375 

;  insurable  interest ;  notice  not  to  pay ! 455 

;  support 455 

;  nephew  in  life  of  aunt ;  creditor ;  cessation  of  interest.  464 

;  misrepresentation;  occupation;  question  of  law 463 

:  sale  of  liquors ;  hotel-lceeping 463 

;  proofs  of  death  ;  suicide  ;  burden  of  proof ;  coroners 

inquest 96 

Marine;  concealment  by  agent 431 

;  injury  to  donlcey-engine 109 

Cropjs  against  storm ;  growing  crops 138 

Against  tornadoes ;  vacancy;  increased  risk JS 

JT7RISDIOTION-   Actions  for  personal  injury ;  foreign 

law;  pleading 384 

District  Court  United  States ;  limitation  of  liability  of  ship- 

owners  t  prohibition 477 

JXJDOMCNT*     Former  ;  bar ;  crimiiuJ  case 43 

Former ;  creditor's  action  by  wife  against  husband  ;  subse- 
quent divorce  ;  estoppel;  lien 177 

Conclusiveness;  title  in  replevin 375 

LANDLORD  AND  TENANT.  Asrignmcnt  of  term; 

liability  for  rent 33a 

Covenant  for  lease  like  old  one 47 

Joint  lease ;  liability  for  rent ;  statute  of  limitations ;  Code 

Civ.  Proc.,  I  1937 415 

Liability  of  landlord  to  third  person ;  contributory  negli- 
gence  , 138 

Liability  of  landlord  for  nuisance. ^  ai6 

Lease  of  furnished  house;  bugs 164 

Putting  premises  into  condition ;  reasonable  time 455 

Defea  in  premises ;  liability  of  landlord  to  repair 404 

Renting  on  shares;  attachment  of   landlord's  interest  in 

growing  crops. 57 

Rent;  devisee  of  unexpired  term 75 

Changes  in  building  by  tenant:  waste 37 

LIBEL  ^D3LANDER.    Bill  of  particulars 31 

Corporauon;  officer;  knowledge;  liability 56 

Husband  liable  for  wife's  torts im 

Actionable  words;  privileged  publication 57 

Privileged  communication  to  newspapers. 342 

LIQENSE.    To  cut  timber;  extension;  sale  of  land;  lia- 
WiityoigTantce,, 494 

fcIQHT.    Obstruction  by  erection  of  building;  evidence ..  238 
yNATIO.    Indorsement;  innocent  purchaser. 9a 

Deaf  mute;  evidence  oi  want  of  capacity 295 

»  writing;  sealed  letter 73 

2.    For  charity 243 

•OSECUTIDN.    Requisites  of  ac- 
tion   138 

Warrant;  who  liable  when  erroneously  issued 277 

MANDAMU&    Board  of  railroad  commissioners;  con- 
solidation of  railroads;  abandonment  of  parallel  line 373 

New  York  police  fund;  contribution  must  be  voluntary.. . .    73 
MAItRIAQE*    Actk>n  for  money*  lent  by  husband  to 

wife 44 

Note  from  husband  to  wife;  consideration. 198 

Ajrreement  in  consideration  of ;  must  show  the  considera- 

non. 343 

Evidence  of;  cohabitation. 455 

Husband  may  acquire  wife's  land  on  tax  sale 363 

Husband's  action  for  injuries  to  wife ;  loss  of  service 317 

Husband  Uable  for  wife's  torts;  slander laa 

Wife'storo;  exemplary  damages 355 

Separate  estate;  liability  for  husbands'  debts 99 

Libel ;  criminal  proceedings  by  wife  against  husband 137 

Divorce ;  adultery  •  connivance  of  husband  in  prior  act  ...^333 

;  dismissal  "  without  prejudice  " tis 

:  *' extreme  cruelty ; "  charge  of  infidelity;  evidence  of; 

co-habitation 443 

;  taking  away  wife's  ring 342 

;  failure  to  prove  marriage 96 

;  9l  mensa  et  thoro  :  cruelty  of  treatment;  delusion. 155 

;  death  of  petitioner  after  decree  nisi  and  before  decree 

absolute;  revivor 230 

Dower;  antenuptial  agreement  releasing  prospective  claims  .  X39 
Release  of  dower;  conveyance  defeated  oy  paramount  title; 

dower  restored 396 

Oral  release;  estoppel 57 

Taxes;  deed;  wife  not  joining;  estate  of  grantee;  improve- 
ments; assessments 198 

Will;  revoked  by  marriage 139 

MASTER  AND  SERVANT.    kContract  of  hiring; 

construcdon 58 

Course  of  employment 37 

Employer's  liability  act;  defect  in  conditicMi  of  ways 307 

Husband  servant  of  wife  in  hotel;  liability  of  wife  for  his 
tort 4«3 


MASTER  AND  SERVANT-ConUnued.  Page. 

Negligence;  contract  not  to  hold  master  for 433 

Liiibility  of  employer  for  trespass  by  contractor 58 

Iniury  to  servant;  master  directing  with  knowledge  <rf 

oanger 191 

Breaumg  of  scaffolding;  fellow  servants 156 

Liability  for  acts  of  agent  or  lessee  of  express  line ;  |Mne- 

sumption it8 

Negligence 438 

Injury  from  defective  boiler 415 

Dangerous  structure 38 

Machinery;  new  invention 38 

Municipal  corporation;  negligence 456 

Right  of  discharged  employee  to  sue  for  wages 377 

Servant  leaving  team;  horse  running  away 75 

Liability  of  master  for  servant's  tort  against  another  servant.  190 

8INE.  Lease;  covenant  to  pay  royalty 278 
ISTAKE.  Reforming  deed- 358 
ORtGAG-E.    Assignee  takes  subject  to  equity;  power 

of  sale;   purchaser  takes  risk 156 

Chaitel;  description  of ;  property;  identification;  evidence; 

conversion  by  stranger 373 

Mares;  colts 397 

Void  for  usury;  constructive  delivery;   trover  and  conver- 
sion ^ 373 

Notes  secured  by;  description 210 

Foreclosure;  default  in  pfijrment  of  interest 73 

Part  of  premises  in  another  State;  enforcement 178 

Receiver's  certificates;  wages  of  eaiployees 439 

Property  destroyed;  application  of  insurance  money;  de- 
posit of,  in  bank  at  mortgage's  request;  failure  of  bank.,  xio 

Purchase  by  plaintiff;  agreement  to  reconvey 178 

Bv  railroad!  construction  of  sinking  fund;  provision 54 

Mortgagee  buying  premises  at  tax  sale 337 

Sale  by  mortgagor  to  mortgagee;  lien  of  subsequent  judg- 
ment ...• 4»7 

MUNICIPAL  CORPORATION.     Contract  with; 

ultra  vires 58 

Excludve  contract  to  remove  dead  animals  from  street 403 

Bridge;  canal;  obligation  to  guard  streets 75 

Negligence;  bridge 383 

When  mayor  may  sue  for  costs 456 

Ordinance  regulating  markets;    setting  apart  a  part  for 

wholesale 343 

Reading  before  adoption ;  violation  of  pariiamentary  rules.    59 

Regulations  for  lighting  streets ;  grant  of  monopoly 412 

Streets ;  occupation  by  railroad  companies ;  injunction 119 

;  paving;  curb-stones;  assessments 139 

By-law  ;  prohibiting  playing  of  musical  instruments 4 

Board  of  public  works ;  illegal  change  of  grade ;  personal 

liability 199 

Plan  of  sewerage;  coniectural  dangers;  injunction 91 

Surface  water ;  drainage ;  damage  to  riparian  proprietor ...  157 
Township  bonds:  ^«m  /id*  holder;   recitals;  estoppel; 

Illinois  Act  of  March  30, 1869. 1 6 515 

See  Master  and  Servant,'  Negligence, 

NEGLIGENO^.    Bailment ;  landlord  and  tenant 59 

Ferry-boat  striking  bridge ;  requests  to  charge ;  contribu- 
tory negligence ;  damages - 37a 

Defective  bndge ;  evidence ;  shying  horse 119 

Boat  settled  at  dock ;  liability  01  dock  owner 73 

Children  in  public  street 393 

Damage  by  fire;  defective  fire  screen  on  locomotive 17S 

Dangerous  premises ;  custom  of  public  to  use  railway  com- 
pany's grounds 8a 

Boy  leading  cow  In  highway 36a 

Highway;  unprotected  embankment 379 

ObstnacUng  sidewalk;  injury  to  pedestrian 456 

Passenger  on  car  of  one  company  injured  by  car  of  another 

company - 336 

Burden  of  proof ;  presumptions 303 

Presumption  from  accident 333 

Notice  of  injury;  condition  precedent 38 

Contributory;  exposing  benzine  near  engine 1x6 

;  crossing  railroad  while  in  process  of  repair 178 

negligence;  violation  of  ordinance 238 

of  driver  of  private  carriage ;  injury  to  guest 39« 

;  trial;  chargeoi  court 97 

Imputed  contributory  n<^ligence ;  defective  way 507 

See  Carrier'.  Railroad. 
NEGOTIABLE    INSTRtjMENT.       Bill  of  ex- 
change ;  acceptance  by  agent  of  corporation 450 

Acceptance ;  firm  name  and  individual  name  of  partners ...  363 

Promise  to  pay  **  one  ounce  of  gold  " ;  contract 76 

Checks ;  indorsement ;  payment  by  drawee  after  death  of 

payee 139 

Consideration;  ignorantia juris. 3i<» 

;  ignorance  of  law ;  surety 338 

;  options  in  grain 199 

;  compoundmg  felony;  duress 54 

;  given  for  nmbling ;  innocent  holder 370 

Conspirators  to  aefraud;  collusion;  estoppel;  stipulation...  478 

Intoxicating  liquor 76 

Co-partnership;  indorser;  notice  of  protest. 9x9 

NUISANCE.    Fire  plug  in  highway;  wearing  away  of 

roadT. 3fl8 

Railroad;  legislative  authority 47^ 

Overhanging  trees soa 

OFFICE  AND  OFFICER.    Policeman;  dismissal  for 
intoxication;  waiver  01  written  charges 195 
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OYSTERS.    Taking  from  bed;  Laws  iS66,  chapters  404, 
753;  grant  of  land  under  water  by  State;  question  for 
jury 355 

PARENT  AND  CHILD.    Mother  died  in  daughter's 

house;  funeral  expenses;  necessaries 336 

Statute  awarding  custody  to  overseers  of  poor;  constitu- 
tionality; restoring  custody ata 

Support  of  child;  husband  and  wife 451 

Wagesj>aid  to  minor 76 
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Albany^  July  S,  1886. 


CURRENT  TOPICS. 

JUDGE  SEYMOUB  D.  THOMPSON,  of  St.  Louis, 
as  secretary  of  a  committee  of  the  American  Bar 
Association,  has  addressed  a  circular  to  the  members, 
asking  their  opinion  on  the  following  subjects :  Codi- 
fication; trial  by  jury;  relief  of  appellate  courts;  de- 
lays and  uncertainties  in  administration  of  criminal 
law;  legal  education;  the  selection  of  judges; 
champertous  engagements  by  attorneys.  Many 
specific  questions  are  asked  under  each  head. 
Among  the  most  interesting  is  the  question  whether 
the  State  ought  not  to  have  the  right  to  put  the 
prisoner  on  the  witness  stand  and  interrogate  him, 
but  without  the  power  of  compelling  answers; 
whether  the  prosecuting  attorney  ought  not  to  be 
allowed  to  comment  on  the  prisoner's  failure  to  tes- 
tify where  he  has  the  right;  whether  judges  should 
be  elected  or  appointed ;  for  what  term ;  and  whether 
they  should  be  re-eligible;  whether  the  "contin- 
gent fee  business"  is  injurious  to  justice,  and 
whether  the  defendant  should  be  allowed  to  show 
such  an  agreement  if  it  exists.  This  circular  is  an- 
ticipatory of  a  report  to  the  association  at  the  next 
meeting.  

The  London  Law  Times  takes  notice  of  the  report 
of  the  eighth  annual  meeting  of  the  American  Bar 
Association ;  after  stating  that  one  of  the  professed 
objects  of  the  association  is  to  "  encourage  cordial 
intercourse  among  the  members  of  the  American 
Bar,"  it  observes:  **It  is  with  the  latter,  among 
other  objects,  we  presume,  that  a  'collation,'  fig- 
ures in  the  programme  of  the  meeting."  It  com- 
mends the  style  of  the  discussions,  and  particularly 
of  Mr.  Biddle's  paper  on  the  Proper  mode  of  Trial. 
It  also  observes :  *  *FaciU  princepsy  however,  is  the  re- 
port of  the  special  committee  upon  the  delay  of  judi- 
cial administration,  bearing  the  honored  names  of 
David  Dudley  Field  and  John  P.  Dillon.  It  is  in  every 
way  excellent,  but  space  forbids  any  copious  ex- 
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tracts  from  it.  They  sum  up  the  chief  causes  in  the 
following  words:  Complex  procedure,  inadequate 
judiciary,  procrastination,  retrial,  unreasonable  ap- 
peals, uncertain  law.  The  latter  they  propose  to 
remedy  by  codification,  which,  curiously  enough, 
met  with  strenuous  opposition  among  the  members 
of  the  association,  so  much  so  that  its  discussion 
was  postponed  to  the  present  year."  We  fear  that 
the  Times  people  are  to  be  ranked  among  the  "  code 
fellows."  The  New  York  City  Bar  Association 
ought  to  appoint  and  send  a  committee  over  to  cor- 
rect them.  

In  an  article  of  the  last  number  of  the  American 
Law  Review  entitled  *' Hints  about  Trials,"  Judge 
Brown  of  Detroit  laments  the  prolixity  of  jury  trials 
in  this  country  and  contrasts  it  with  the  rapidity  of 
them  in  England.  He  says  very  truly  that  **  a  case 
that  ought  to  be  finished  in  a  day  or  two  is  dragged 
on  for  a  week."  Hours  are  wasted  in  taking  testi- 
mony upon  immaterial  points,  or  in  the  unnecessary 
multiplication  of  witnesses  to  the  same  fact.  Days 
are  consumed  in  examining  plaintifTs  witnesses 
only  to  find  that  he  has  made  no  case  —  a  fact 
which  ought  to  have  been  discovered  when  he  made 
his  opening  to  the  jury.  And  finally,  if  the  trial  be 
closely  contested,  the  chances  are  that  the  jury  will 
disagree,  or  the  verdict  be  set  aside  because  an  in- 
advertent question  was  asked,  or  a  word  was  mis- 
spelled in  the  indictment.  The  consequence  of  all 
this  is  that  the  judicial  force  of  the  country  is  out  of 
all  proportion  to  the  amount  of  work  done,  and  the 
cost  to  the  public  for  jury  fees  and  other  court  ex- 
penses is  something  enormous."  He  admits  that 
the  English  celerity  is  somewhat  ofifset  by  the  diffi- 
culty of  getting  a  case  at  issue  there.  He  makes 
several  suggestions  for  improvement.  First,  that 
after  the  plaintiff  has  opened,  the  defendant  should 
be  required  to  state  his  case,  so  as  to  see  if  the 
cause  cannot  be  disposed  of  as  a  question  of  law. 
Second,  that  cumulative  testimony  should  be  ex- 
cluded. Third,  that  counsel  should  be  required  to 
stand  in  examining  witnesses.  Fourth,  that  questions 
of  admission  of  testimony  should  not  be  discussed 
much.  Fifth,  that  counsel  should  be  limited  in 
time  for  argument.  Eighth,  that  personalties  should 
be  prohibited.     Ninth,   that    requests    to    charge 
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should  be  handed  to  the  court,  and  not  discussed 
in  hearing  of  the  jurj.  Tenth,  that  special  verdicts 
should  be  demanded  as  much  as  possible.  These 
are  all  good  suggestions,  but  not  particularly  novel. 
In  fact  we  believe  most  of  them  were  anticipated  in 
substance  by  the  report  to  the  American  Bar  Asso- 
ciation last  year. 

The  Bevue  Intemationdle  du  Droit  Maritime,  edited 
by  H.  Autran  at  Marseilles,  occupies  a  rather  unique 
place  in  law  literature.  It  aims,  and  seems  fairly 
to  succeed  in  giving  the  shipping  law  and  adjudi- 
cations with  great  promptness  from  almost  al[ 
Europe  and  some  other  countries.  Excellent  sum- 
maries of  our  own  decisions  translated  and  con- 
densed from  this  journal,  have  been  given.  The 
essays  of  Prof.  Laurin,  on  liability  of  vessel  in 
charge  of  a  pilot,  and  of  M.  Valroger,  on  general 
average,  and  of  M.  de  Courcy,  on  question  of  contri- 
bution of  freight  in  general  average  are  specially 
noteworthy.  It  would  seem  that  any  magazine, 
that  could  furnish  the  latest  shipping  law  of  France^ 
Gknnany,  England,  Belgium,  Netherland,  Denmark, 
Italy,  and  even  Brazil,  ought  to*  be  better  known 
to  the  practitioner  in  the  commercial  courts  of  this 
country.  

The  Ameriean  Law  Beniew  does  us  the  honor,  in 
defending  itself  and  us  against  the  assaults  of  the 
Columbia  Law  School  boys,  good  naturedly  to  say: 
"It  is  well  known  that  our  Albany  contemporary  is 
edited  by  the  Nestor  of  legal  journalism  —  a  gentle- 
man who  has  sat  upon  the  tripod  from  away  back 
in  the  palseozoic  period  of  law  periodicals."  We 
are  well  aware  that  we  are  getting  on  in  years,  but  we 
believe  we  are  more  generally  chargeable  with  the 
rashly  reforming  spirit  of  youth  than  with  the  staid 
conservatism  of  old  age.  After  all,  the  Albany 
Law  JoubnaIj,  although  venerable  by  comparison, 
has  not  yet  gained  a  prescriptive  right  to  be.  But 
we  are  old  enough  to  have  learned  that  we  do  not 
*<  know  it  all,"  and  to  be  willing  to  hear  reason  and 
take  counsel  —  even  change  our  mind,  sometimes. 
There  are  no  people  so  unwise  as  those  who  never 
change  their  mind.  We  know  we  have  a  way  of 
expressing  our  opinions  pretty  strongly,  but  that 
springs  out  of  the  habit  of  advocacy,  which  we  have 
not  outgrown,  and  the  zeal  of  reform,  which  was 
bom  in  us  and  which  we  hope  never  to  outgrow. 


Mr.  Field  and  Mr.  Moak  have  been  exchanging 
discourtesies  about  the  Code  of  Evidence.  The 
governor  wanted  to  get  a  '*  perfectly  unprejudiced  " 
opinion  on  its  merits,  and  so  he  called  in  Mr.  Moak 
and  he  said,  having  ''hastily  read  some  fifty  sec- 
tions "  of  it,  that  it  hadn^t  any.  Mr.  Moak's  opin- 
ion was  published  in  the  Argus.  This  drew  out 
Mr.  Field  in  answer,  and  now  Mr.  Moak  sends  us  a 
pamphlet  containing  the  two  papers  and  his  own 
reply  to  Mr.  Field.  Mr.  Moak,  as  is  well  known,  has 
executed  some  creditable  performances.  This  is  not 
one  of  them.     It  is  not  creditable  to  sneer  at  the 


work  of  Alexander  W.  Bradford,  William  Curtis 
Noyes  and  David  Dudley  Field,  nor  to  talk  about 
Mr.  Field's  "bantling."  Better  leave  that  to  the 
veteran  Mr.  J.  Bleecker  Miller.  It  is  not  credita- 
ble in  Mr.  Moak  to  hint  reflections  at  Mr.  Field 
about  injunctions  and  the  like  in  litigations  iq 
which  those  gentlemen  were  opposed  to  one  another 
as  counsel,  and  in  which,  we  believe,  Mr.  Moak's 
party  made  freer  use  of  injunctions  than  Mr.  Field's 
party.  A*,  all  events,  we  hope  Mr.  Field  will  take 
no  notice  of  a  slur  which  never  had  any  basis 
except  in  the  heated  imagination  of  legal  oppo^ 
nents,  which  is  unworthy  of  Mr.  Moak,  and  which 
it  is  not  worth'Mr.  Field's  while  to  resent.  As  to  Mr. 
Moak's  original  criticisms,  a  dozen  or  so  in  number, 
two  or  three  are  perhaps  well  founded ;  several  he  ad- 
mits to  be  doubtful,  and  some  are  extremely  base- 
less. For  example:  **  Section  forty-five  provides  that 
'  each  party  must  prove  his  own  afilrmative  allega- 
tions.' Suppose  a  plaintiff  fails  to  prove  his,  is  the 
defendant,  in  order  to  succeed,  obliged  to  prove  his?  " 
Who  but  a  man  determined  to  find  fault  could  ask 
such  a  question  as  that?  Again,  the  Code  pro- 
vides that  evidence  may  be  given  of  "an  act  or 
declaration  of  another,  in  the  presence  and  within 
the  observation  of  a  party,  and  his  conduct  in  rela- 
tion thereto^*'  Mr.  Moak  says  "  the  conversation  is 
not  competent  evidence  against  him,"  if  he  is  deaf, 
drunk,  asleep,  or  does  not  understand  the  language. 
Our  impression  is  that  Mr.  Moak  is  wrong;  we 
think  it  may  be  given  in  evidence  if  in  his 
presence,  but  of  course  those  facts  may  be 
shown  to  counteract  its  effect.  But  how  can  the 
matter  be  said  to  be  within  the  **  observation"  of 
the  party  in  such  circumstances?  When  Mr.  Moak 
lays  aside  his  microscope,  he  fares  still  worse.  He  at- 
tributes the  corruption  and  impeachment  of  judges 
to  the  Code  of  Procedure!  Just  as  if  that  Code 
gave  them  any  opportunity  they  would  not  have 
had  under  the  old  law.  He  thinks  the  Indian  Code 
cannot  be  a  great  success,  because  of  the  revolt  of  the 
sepoys.  He  finds  fault  with  the  Code  Napoleon  be- 
cause Napoleon  'would  not  recognize  his  brother's 
marriage  with  Miss  Patterson.  He  says  "the 
French  people  have  changed  their  government  on 
an  average  as  often  as  every  fifteen  or  twenty  years 
since  their  glorious  Code  was  adopted."  Mr.  Moak 
ought  to  bear  in  mind  that  they  have  been  advanc- 
ing to  republicanism  and  liberty.  As  to  California 
he  says:  ''Its  people  were  composit,  Spaniards, 
Mexicans,  Greasers,  Chinese,  roughs,  gamblers,  and 
scoundrels  from  every  part  of  the  world,  mixed  with 
a  sprinkling  of  intelligent  and  good  men,"  etc. 
Does  this  correctly  describe  the  population  which 
adopted  the  Code  ten  or  twelve  years  ago?  We  ad- 
vise Mr.  Moak  to  keep  away  from  San  Francisco. 
Then  comes  one  of  his  favorite  arguments.  Our 
Court  of  Appeals  has  issued  one  hundred  volumes. 
The  Supreme  Court  of  California  in  the  same  period 
has  issued  sixty-five.  Therefore  "  California  has  had 
more  litigation  under  the  Code  than  New  York  has 
had  without  one/'    But  California  has  had  only 
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gixty-five  Tolumes  all  told.  How  many  has  New 
York  had?  —  Supreme  Court,  Superior  Court,  Com- 
mon Pleas,  and  all  the  rest,  leaving  out  the  reports 
of  practice— probably  five  hundred.  Finally,  Mr. 
Moak  quotes  from  Mr.  Justice  Gray  to  prove  the 
"expansive  character*'  of  the  common  law.  He 
need  not  have  taken  the  trouble.  Every  one  knows 
it  is  **  expansive  "  enough.  Mr.  Justice  Gray  **  is  a 
great  and  learned  jurist,"  but  so  is  Mr.  Justice  Mil- 
ler—  perhaps  the  ablest  in  this  country,  and  he  fa- 
vors codification.  On  the  whole,  we  advise  Brother 
Moak  to  call  in  his  pamphlet.  It  will  not  please  the 
unprejudiced,  and  will  make  the  New  York  city 

men  jealous. 

♦ 

NOTES  OF  CASES. 

IN  Osgood  V.  Blis»,  Massachusetts  Supreme  Court, 
April,  1886,  H.,  an  unmarried  woman,  executed 
a  will  offered  for  probate.  It  disposed  of  her  es- 
tate separately  settled  on  her  by  ante-nuptial  agree- 
ment of  her  husband,  the  settlement  giving  her  full 
power  of  disposition,  and  providing  that  it  should 
descend  according  to  her  will,  and  that  the  mar- 
riage should  not  revoke  the  will.  The  statute  of 
Indiana  provides  that  subsequent  marriage  revokes 
an  unmarried  woman's  will.  The  court  said: 
"Whether  a  power  of  appointment  in  an  ante- 
nuptial contract  can  be  executed  before  as  well  as 
after  the  marriage  depends  upon  the  terms  and  con- 
struction of  the  agreement.  In  this  case  the  power 
to  appoint  by  will  before  the  marriage  is  clearly 
^ven;  the  provision  that  the  marriage  shall  not 
-work  the  revocation  of  the  will  executed  prior  to  it 
shows  that  it  was  intended  that  the  power  might 
be  executed  before  the  marriage.  The  question  is 
whether  the  execution  of  the  power  by  an  appoint- 
.ment  by  will  before  the  marriage  was  revoked  by  the 
marriage.  The  difference  between  a  will  and  an  ap- 
pointment by  will  in  this  case  may  seem  very  slight, 
but  there  is  the  material  practical  difference  be- 
tween the  two  that  a  married  woman  may  make  an 
appointment  by  will  by  the  common  law,  but  can- 
not make  a  will  except  as  authorized  by  recent  stat- 
utes. The  theoretical  distinction  is  that  a  will  con- 
cerns the  estate  of  the  testator,  and  an  appointment 
under  a  power  that  of  the  donor  of  the  power. 
Such  a  power  can  be  given  to  be  executed  when 
sole  or  married,  and  can  be  executed  by  a  married 
woman  according  to  its  terms,  by  deed,  will,  or 
otherwise.  There  can  be  no  reason  for  the  distinc- 
tion that  the  execution,  when  sole,  of  a  power  to 
appoint  by  deed  or  will,  when  sole  pr  married,  if 
by  will  should  be  revoked,  but  if  by  deed  should 
not  be  revoked,  by  marriage.  The  will  operates  in 
the  same  manner  as  the  deed  does,  as  the  execution 
of  a  power,  not  as  the  disposition  of  the  estate. 
The  reason  given  for  holding  that  marriage  is 
deemed  to  be  a  revocation  of  a  woman's  will  —  that 
she  thereby  divests  herself  of  the  power  of  revok- 
ing it,  and  destroys  the  ambulatory  character  nec- 
essary to  a  will  —  does  not  apply  to  an  appointment 


by  will.  The  woman  has  the  same  authority  to  exe- 
cute the  power  of  revocation  and  appointment  when 
married  as  when  sole.  The  nature  and  not  the 
form  of  the  instrument  determine  whether,  at  com- 
mon law  or  under  statutes,  it  is  a  will  of  which 
marriage  is  a  revocation.  So  are  the  authorities. 
BbcUden  v.'  Staple,  2  T.  B.  684;  Eodsdew  v.  Lloyd,  2 
Bro.  Ch.  634;  Taylor  v.  Haines,  7  Mod.  147;  Logan 
V.  BeU,  1  C.  B.  872;  McMahon  v.  Allen,  4  E.  D. 
Smith,  619;  Lan^s  Appeal,  95  Penn.  St  646;  S.  C. 
40  Am.  Rep.  646,  cited  and  quoted  from.  The 
will,  so  far  as  it  is  in  execution  of  the  power  of  ap- 
pointment contained  in  the  agreement  referred  to, 
should  be  allowed,  but  there  should  be  a  qualified 
or  limited  allowance,  as  in  Holman  v.  Petrry,  4  Met. 
492;  and  Heath  v.  W(nihington^  6  Cush.  497.'' 


In  Fowler  v.  CaUan,  New  York  Court  of  Appeals, 
it  is  held  that  an  agreement  by  an  attorney  to  take 
for  his  compensation  for  defending  a  client  in  a 
controversy  involving  title  to  certain  lands,  so 
much  of  the  value  of  one-half  these  lands,  there- 
upon conveyed  to  him  as  might  remain  after  the  costs 
and  expenses  had  been  paid,  is  valid.  The  court. 
Finch,  J.,  said:  "The  agreement  appears  to  h^ve 
been  purely  one  for  compensation.  If  the  client 
had  given  to  the  attorney  money  instead  of  land 
the  contract  would  have  differed  in  no  respect,  ex- 
cept the  contingpent  character  of  the  compensation. 
The  arrangement  contemplated  success  in  the  liti- 
gation, in  which  event  the  land  would  pay  the  costs 
and  expenses  and  the  attorney's  reward,  and  both 
would  be  discharged  out  of  the  property  of  the  cli- 
ent, placed  in  the  hands  of  the  attorney  for  that  pre- 
cise purpose.  The  contract  in  no  respect  induced 
the  litigation.  That  was  already  begun  and  existed 
independently  of  the  agreement,  and  originated  in 
other  causes.  It  did  not  tend  to  prolong  the  litiga- 
tion. It  made  it  to  the  interest  of  the  attorney  to 
close  it  as  briefly  and  promptly  as  possible,  and  at 
as  little  cost  and  expense  as  prudence  would  per- 
mit. The  plaintiff  therefore  stirred  up  no  strife, 
induced  no  litigation,  but  merely  agreed  to  take  for 
his  compensation  so  much  of  the  value  of  the  land 
conveyed  to  him  as  might  remiin  after,  out  of  that 
value,  the  costs  and  expenses  had  been  paid.  We 
do  not  think  the  statute  condemns  such  an  agree- 
ment. 8  R.  S.  (6th  ed.),  p.  449,  §§  59,  60;  Code,  §§ 
73,  74.  The  Code  revision  changed  somewhat  the 
language  of  the  prohibition,  but  nevertheless  must 
be  deemed  a  substantial  re-enactment  of  the  earlier 
sections.  Browning  v.  JTartwi,  100  N.  Y.  148.  They 
forbid,  first,  the  purchase  of  obligations  named  by 
an  attorney  for  the  purpose,  and  with  the  intent  of 
bringing  a  suit  thereon ;  and  second,  any  loan  or 
advance,  or  agreement  to  loan  ol*  advance  '  as  an 
inducement  to  the  placing,  or  in  consideration  of 
having  placed  in  the  hands  of  such  attorney '  any 
demand  for  collection.  The  statute  pre-supposes 
the  existence  of  some  right  of  action,  valueless  un- 
less prosecuted  to  judgment,  which  the  owner 
might  or  might  not  prosecute  on  his  own  behalf. 
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but  which  he  is  induced  to  place  in  the  hands  of  a 
particular  attorney  by  reason  of  his  agreement  to 
loan  or  advance  money  to  the  client.  It  contem- 
plates a  case  in  which  the  action  might  never  have 
been  brought  but  for  the  inducement  of  a  loan  or 
advance  offered  by  the  attorney,  and  in  which  the 
latter  by  officious  interference  procures  the  suit  to 
be  brought,  and  obtains  a  retainer  in  it.  The  stat- 
ute speaks  of  a  '  demand '  which,  by  enforcement, 
will  end  in  a  ^  collection ; '  phrases  which  have  no 
aptness  to  the  situation  of  one  simply  defending  a 
good  title  to  land  against  the  efforts  of  others  seek- 
ing to  destroy  the  devise  under  which  he  claims. 
The  plaintiff  made  no  'loan  or  advance*  in  any 
proper  sense  of  those  words.  They  imply  a  liabil- 
ity on  the  part  of  the  clients  to  repay  what  was  thus 
lent  or  advanced.  The  attorney  loaned  nothing, 
and  he  advanced  nothing  to  the  client  which  the 
latter  was  bound  to  reimburse.  Simply  he  was  paid 
in  advance  an  agreed  price,  taken  in  land  instead  of 
money,  and  out  of  which  he  was  first  to  pay  costs 
and  expenses.  The  facts  before  us  are  not  within 
the  terms  of  the  statute,  as  it  respects  a  '  demand/ 
which  is  the  subject  *  of  collection' ;  but  our  conclu- 
sion rests  more  strongly  upon  the  conviction  that 
the  agreement  made  was  one  for  compensation 
merely,  and  had  in  it  no  vicious  element  of  induc- 
ing litigation,  or  holding  out  bribes  for  a  retainer.'' 


In  Johnwn  v.  Mayor  of  Croydon,  16  Q.  B.  Div. 
708,  a  by-law  made  by  the  council  of  a  borough 
provided  that  no  person  not  being  a  member  of 
Her  Majesty's  army  or  auxiliary  forces,  acting  under 
the  orders  of  his  commanding  officer,  'sliould  sound 
or  play  upon  any  musical  instrument  in  any  of  the 
streets  in  the  borough  on  Sunday.  EelcL^  that  such 
by-law  was  unreasonable  and  ultra  vireSj  and  there- 
fore void.  The  court,  Hawkins,  J.,  said:  **It  does 
not  seem  to  me  unreasonable  to  suppose  that  there 
might  be  cases  where  tlie  inhabitants  of  a  street 
might  desire  to  have  music  of  a  saci-ed  cliaracter 
played  on  a  Sunday,  and  where  such  music  would 
not  occasion  any  annoyance.  This  by-law  however 
would  include  any  sort  of  music  played  under  any 
circumstances,  and  however  harmless  or  free  from 
offense  such  music  might  be.  It  appears  to  me  that 
such  a  by-law  is  unreasonable.  If  the  town  council 
desire  to  have  power  to  put  a  stop  to  music  of  such 
a  character  as  may  be  offensive,  or  likely  to  occa- 
sion annoyance  to  the  inhabitants,  I  think  they 
might,  probably,  by  means  of  an  amended  by-law 
effect  their  object,  but  it  is  not  for  us  to  suggest 
how  such  a  by-law  might  be  limited  so  as  to  be  rea- 
sonable ;  all  we  have  to  do  is  to  determine  whether 
this  by-law  is  reasonable.  The  case  of  Beg,  v.  Pow- 
^,  51  L.  T.  92,  was  a  very  different  case  from  the 
present.  There  tlie  by-law  imposed  a  penalty  on 
every  person  who  should  sound  or  play  upon  any 
musical  instrument  in  any  street,  or  near  any  house 
within  the  borough,  after  having  been  required  by 
any  householder  resident  in  such  street  or  town,  or 
any  police  constable  to  desist  from  making  such 


sounds  or  noises,  either  on  account  of  any  illness  of 
any  inmate  of  such  house,  or  for  any  reasonable 
cause.  It  appeared  that  there  had  been  in  that  case 
numerous  complaints  by  the  inhabitants,  and  the 
appellant  had  been  requested  by  the  superintendent 
of  police  to  desist  from  playing,  but  refused  to  do 
so.  It  seems  to  me  that  the  by-law  in  that  case  was 
a  very  reasonable  by-law.  This  by-law  makes  play- 
ing a  musical  instrument  an  offense,  whether  it 
causes  a  nuisance  or  annoys  anybody  or  not." 


TESTAMENTARY  0APACIT7. 

T'BLKT  a  man  may  do  with  bis  own  whatsoever  he  will, 
provided  it  be  not  to  the  injuiy  of  the  legal  rights 
of  another,  is  a  principle  of  elementary  law. 

That  one  may  scatter  his  property  broadcast  over 
the  earth,  to  his  kin  or  to  strangers,  to  the  deserving 
or  the  undeserving.  If  he  freely  wills  it,  the  law  dis- 
tinctly affirms.  The  power  of  making  such  disposi- 
tion of  oue^s  goods,  when  analjticallj  considered,  will 
be  found  to  be  based  upon  the  fnse  exercise  of  the 
wlU. 

Whenever  by  tba  force  of  circumstances  there  is 
either  a  natural  or  a  legal  impediment  to  the  free  ex- 
ercise of  the  will,  the  right  to  make  such  diepositiou 
is  bj  law  withheld.  When  therefore  can  one  dispose 
of  his  goods  by  way  of  a  last  will  or  testament? 

The  right  to  make  a  will  is  by  law  protected  when 
the  testator  is  competent  to  exercise  with  freedom  the 
faculty  of  will  power— in  other  words,  whenever  he  pos- 
sesses the  capacity  of  freely  doing  or  not  doing  what- 
ever is  suggested  to  his  mind.  By  legal  presumption 
infants  do  not  possess  such  capacity,  and  conscHiuently 
their  right  to  make  a  testamentary  disposition  of  their 
goods  is  not  recognized.  Infancy  is  considered  an  im- 
pediment to  the  free  exercise  of  the  will,  and  conse- 
quently infants  are  absolutely  presumed  to  lack  tes- 
tamentary capacity.  As  this  Impediment  is  in  many 
coses  not  real,  but  hypothetical,  not  fact,  but  pre- 
sumption, it  is  somewhat  limited  by  the  law  in  its  ap- 
plication. Infants,  generally  speaking,  lack  testamenr 
tary  capacity,  but  a  male  infant  of  eighteen  years  or 
over,  or  a  female  infant  of  sixteen  years  or  over,  while 
in  the  eyes  of  the  law  possessing  absolutely  no  testa- 
mentary capacity  to  dispose  of  real  property,  is 
deemed  to  possess  sufficient  testamentary  capacity  to 
dispose  of  property  not  real — that  is,  such  iufant'is 
deemed  competent  to  give  away  by  a  last  will  possibly 
a  million  dollars  in  bonds  or  securities,  and  yet  is  in- 
competent to  similarly  dispose  of  but  one  foot  of  real 
property.  If  the  law  be  deemed  a  science,  and  Its  rules 
are  to  be  considered  as  based  upon  priuclple,this  distinc- 
tion would  seem  absurd,  especially  as  it  requires  no 
greater  amount  of  free  will  and  Intelligence  to  dispose 
of  real  than  of  personal  property,  and  as  it  seems  incon- 
sistent to  admit  in  the  same  person  free  will  as  to  one 
thing  and  deny  it  as  to  another,  when  to  the  will  con- 
sidering them  there  is  absolutely  no  difference  be- 
tween them  as  far  as  the  mere  exercise  of  intelligent 
volition  is  concerned. 

Such  however  is  the  law  on  this  point.  Its  reason  Is 
to  be  found  in  the  feudal  origin  of  our  Jurisprudence 
which  even  to-day  so  dominates  our  legal  system  that 
It  requires  two  trials  to  finally  eject  a  squatter  from 
one*8  land,  and  but  one  to  deprive  a  man  of  his  life. 

Infants  excluded,  everybody  save  *'  Idiots,"  and  per- 
sons of  **uusound  mind**  can  make  a  valid  will.  Infancy 
being  considered  to  some  extent  a  legal  Impediment, 
idiocy  and  mental  unsoundness  may  be  viewed  os 
natural  disqualifications.    The  law  presumes  a  man 
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ianooent  rafcher  than  guilty,  aud  of  souud  rather  thau 
unsoond  miud. 

The  ordinarj  man  is  compos  mentia^  and  on  him 
ifho  asserts  any  one  to  be  uulike  hit  fellow,  lies  the 
harden  of  proviug  his  assertion.  Ddafietd  v.  Parish, 
25  N.  Y.  9,  opinion  by  Gould,  J.,  coiiourred  in  by  a 
majority  of  the  oonrt. 

lu  a  later  case  Church,  0.  J.,  remarlcs:  ''The  pre- 
sumption of  sanity  always  exists—that  beiug  the  nor- 
mal condition  of  mau."  Banker  v.  Banker,  63  N.  T. 
409. 

In  an  early  New  York  decision  Van  Ness,  J.,  says: 
"  In  all  oases  where  the  act  of  a  party  is  sought  to  be 
avoided  on  the  ground  of  his  mental  imbecility,  the 
proof  of  the  fact  lies  upon  him  who  alleges  it,  and  un- 
til the  contrary  appears  sanity  is  to  be  presumed.  This 
mle  of  law  is  recognized  by  all  the  elementary  writers 
on  the  subject,  and  in  all  the  adjudicated  cases  which 
I  have  met  with,  both  in  law  aud  equity,  the  court  in 
their  reasoning  and  opinions  seem  to  take  it  for 
granted."  (Here  follow  numerous  citations.)  **  But 
independently  of  authority,  the  law  ouscht  to  be  so. 
Almost  all  mankind  are  possessed  of  at  least  a  suffi- 
cient i>ortion  of  reason  to  be  able  to  manage  the  ordi- 
naiy  concerns  of  life.  To  say  therefore  that  sanity  is 
not  to  be  presumed  until  the  contrary  is  disproved,  is 
to  say  that  insanity  or  falsity  is  the  natural  state  of 
the  human  mind.**  Jackson  y.  Fandusen,  5  Johns. 
144. 

After  a  comprehensive  examination  of  this  question 
Judge  Redfleld  says :  "It  must  be  admitted  upon  a 
careful  examination  of  all  the  cases  that  the  burden 
of  proof  of  insanity  in  the  case  of  a  will  equally  with 
that  of  a  deed  or  other  contract  is  upon  the  party  al- 
leging it,  and  who  claims  the  benefit  of  this  fact  when 
established.**    1  Bedf.  Wills,  82,  §  4. 

It  would  seem  that  on  a  question  of  this  nature  there 
should  be  but  one  opinion.  That  the  natural  would 
be  also  the  legal  presumption  might  be  taken  for 
granted  without  debate.  Yet  on  this  question  there 
has  been  and  still  is  a  wide  variance  of  opinion  on  the 
part  of  the  courts  of  several  jurisdictions. 

It  has  been  contended  by  those  learned  courts  that 
while  in  every  other  a£Pair  of  life  a  man  should  be  pre- 
sumed to  be  sufficiently  sane  to  make  a  contract,  sign 
a  deed,  or  commit  a  crime,  yet  he  must  be  proved 
competent  to  make  a  will.  Why  the  presumption  of 
capacity  should  not  be  applied  to  the  act  of  making  a 
will  as  well  as  to  the  act  of  buying,  selling  or  stealing, 
it  is  not  very  easy  to  see. 

In  Delafield  v.  Parish^  ut  supra,  Davies,  J.,  in  a 
very  learned  opinion,  takes  the  opposite  view,  and 
cites  namerous  English  authorities  to  sustain  the  doc- 
trine  that  sanity  must  be  proved,  not  presumed. 

The  opinion  of  Baron  Parke  in  Barry  v.  BulUn,  1 
Curt.  637,  where  he  says :  '*  In  all  cases  the  onus  pro- 
bandt  is  imposed  on  the  party  propounding  the  will,'* 
is  cited  as  the  chief  authority,  accompanied  by  sev- 
eral later  cases  holding  the  same  views.  Lord  Broug- 
ham's decision  in  Panton  v.  Williams  is  also  cited  to 
the  same  effect.  In  the  opinion  of  Van  Ness,  J.,  In 
Jackson  v.  Vandusen,  ut  «iipra,  numerous  English 
eases  are  cited  holding  opinions  decidedly  contrary  to 
those  of  Baron  Parke,  an  examination  and  compari- 
son of  which  is  most  profitable  to  one  desiring  a  com- 
plete acquaintance  with  the  growth  of  the  English  law 
on  this  question. 

The  Massachusetts  case,  Crovfuinshield  v.  Crownin- 
shield,  2  Gray,  626,  is  cited  by  Davis,  J.,  ut  supra,  with 
special  approval.  In  this  case,  Thomas,  J.,  writing  the 
opinion  of  the  court,  enters  into  a  very  elaborate  and 
able  argument  to  show  why  sanity  should  be  proved, 
not  presumed.  His  conclusions  are  based  upon  two 
arguments :  First,  the  right  to  make  a  will  is  a  dero- 


gation of  the  statute  of  descents,  and  cuts  off  the 
rights  of  the  heirs  at  law,  and  **  the  heirs  at  law  rest 
securely  upon  the  statutes  of  descents  and  distribu- 
tion until  some  legal  act  has  been  done  by  which  their 
rights  under  the  statutes  have  been  lost  or  impaired.'* 
Therefore  whoever  offers  a  will  for  probate  must 
prove  it  to  have  been  made  by  one  of  sound  mind,  as 
mental  soundness  is  a  sine  qua  non  for  the  maker  of 
an  instrument  divesting  heirs  at  law  of  their  rights. 
Second,  **  wills  are  supposed  to  be  made  in  extremis. 
In  point  of  fact  a  large  proportion  of  them  are  made 
when  the  mind  is  to  some  extent  enfeebled  by  sickness 
or  old  age,**  therefore  the  sanity  of  the  testator  should 
be  proved,  and  not  presumed. 

The  first  argument  of  Thomas,  J.,  is  answered  as 
follows  by  Gould,  J.,  in  Delafield  v.  Parish,  ut  supra: 
**  In  this  country,  where  individual  rights  know  no  re- 
straint which  is  not  imposed  as  necessary  to  the  gen- 
eral good,  there  is  no  policy  in  the  law  tending  to  pre- 
vent a  man*s  doing  what  he  wills  with  his  own.  And 
the  statute  of  wills  enabling  a  man  to  direct  how  his 
property  shall  go  after  his  death  is  but  supplementary 
to  his  absolute  control  over  it  during  his  life.  We  ac- 
knowledge no  right  to  it  (as  against  his  wiU)  in  any 
one,  whether  before  or  after  his  death.  Our  statute 
of  descent  takes  effect  only  when  the  owner  of  real 
estate  dies  without  devising  it,  and  that  of  distribu- 
tions only  when  a  person  dies  intestate.*' 

Nemo  est  ha^res  viventis  Is  an  old  maxim  of  the  law, 
and  it  is  equally  true  that  there  can  be  no  heirs  at  law 
unless  a  man  dies  intestate,  consequently  a  man  dying 
leaving  a  last  win  aud  testament  leaves  no  heirs  at 
law  whose  rights  can  be  cut  off  by  any  thing  or  any- 
body, they  being  entirely  **<n»i*W6u«.*' 

It  seems  that  the  first  argument  by  Thomas,  J.,  is 
unquestionably  weak.  The  second  is  equally  objec- 
tionable. Old  age  does  not  necessarily  destroy  the 
mind,  nor  do  the  panics  of  a  last  sickness.  Literature, 
history,  every-day  life,  and  even  the  law,  bring  over- 
whelming disproof  of  any  such  presumption.  If  it 
would  l>e  in  violation  of  law  and  common  sense  to 
presume  old  men  and  the  sick  naturally  incompetent, 
it  is  quite  illogical  to  practically  uphold  such  a  pre- 
sumption by  demanding  proof  of  the  contraiy. 

Crowninshield  v.  Crovniinshield  was  cited  in  the  ar- 
gument in  Baxter  v.  Abbot,  7  Gray,  88,  another  Massa- 
chusetts case,  and  Thomas,  J.,  who  wrote  the  opinion 
in  both  cases,  announced  that  the  majority  of  the 
court,  he  dissenting  however,  hold  that  sanity  is  to  be 
presumed,  but  yet  the  executor  has  the  burden  of 
proof — in  other  words,  the  executor  must  prove  wliat 
is  by  law  presumed. 

In  behalf  of  this  doctrine  it  has  been  contended  that 
the  ordinary  presumption  of  competency  as  to  con- 
tracts should  not  be  applied  as  to  wills,  because 
"  while  society  cannot  get  along  without  contracts,  it 
may  easily  dispense  with  wills,'*  and  that  in  fact  the 
law  makes  for  a  man  a  much  l>etter  disposition  of  his 
property  that  he  can  make  for  himself  by  will.  It  is 
also  urged  that  the  presumption  of  sanity  is  of  no 
practical  value,  as  no  surrogate  would  ever  admit  a 
will  to  probate  without  proof  of  the  testator*s  compe- 
tency. The  first  argument  is  of  no  weight  unless  it  be 
assumed  that  the  policy  of  our  law  is  to  restrict  indi- 
vidual liberties,  and  that  the  statute  of  descents, 
rather  than  the  statute  of  wills,  is  the  favorite  of  the 
law.  Such  an  assumption  would  be  baseless;  both 
statutes  stand  on  an  equal  plane,  one  to  take  effect 
only  when  the  other  does  not.  As  to  the  latter  argu- 
ment, the  fact  that  surrogates  require  pro  forma  pre- 
liminary evidence  does  not  in  the  least  affect  the  value 
of  this  presumption  of  sanity,  which  is  taken  into  ac- 
count when  the  evidence  pro  and  con  is  considered. 
To-day,  when  there  are  to  be  found  in  every  commu- 
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nity  men  Btyling  tbemBelveB  '*  alienists  '*  and  **  experts 
in  mental  diseases,"  ready  to  testify  for  a  fee,  and 
always  endeavoring  to  earn  their  compensation,  gen- 
erally expressing  opinions  of  absolute  inoompetenoy 
of  a  testator,  it  is  quite  necessary  to  have  such  a  rule 
of  law  requiring  proof  of  alleged  insanity. 

It  must  t>e  said  however  that  in  England,  Massaohn- 
setts,  Maine  and  New  Hampshire  the  rule  in  Crotonin- 
shield  V.  Cnyuminahield  is  the  law. 

Where  the  opposite  rule  holds,  after  pro  forma  evi- 
dence is  given,  the  burden  is  on  the  contestants,  and 
to  Invalidate  a  last  will  the  testator  must  be  proved 
to  have  been  an  "idiot**  or  of  "unsound  mind.*' 
What  is  an  "  idiot  ?  *'  Idiocy  is  not  the  result  of  men- 
tal impairment.  The  mind  of  an  idiot  is  not  "  a  mind 
diseased,**  but  one  which  is  radically  incomplete. 
Medico-legal  writers  define  idiocy  as  "a  congenital 
condition  manifested  by  Imperfect  development  of 
both  mind  and  body.**  "The  idiot  is  either  non 
compos  or  his  capacity  Is  below  that  of  another  person 
of  his  age.  In  some  cases  the  intelligence  is  even  upon 
a  par  with  that  of  some  of  the  lower  animals,  and  his 
mental  expression  is  chiefly  emotional.  In  completely 
idiotic  persons  there  is  no  sign  of  recognition,  no  in- 
dication of  memory,  and  the  intellectual  capacity  Is 
not  to  be  compared  to  that  of  some  of  the  Intelligent 
animals.  There  is  the  absence  probably  of  a  sufficient 
number  of  sensory  cells  and  their  connecting  fila- 
ments, and  the  result  is  the  absence  of  mind.**  Ham. 
Med.  Juris.  21. 

Many  idiots  however  have  mental  structures  less  im. 
perfect,  and  possess  in  some  faculties  a  partial  bright- 
ness, and  are  capable  of  being  taught  to  talk  and  read. 

There  can  be  however  but  little  debate  upon  the 
question  of  the  idiocy  of  a  particular  person.  Its  evi- 
dences are  plainly  visible  toob8ervatlon,and  its  physi- 
cal accompaniments  render  its  detection  a  rather  easy 
matter.  In  every  text-book  of  medical  jurisprudence 
its  symptoms  are  enumerated,  and  they  are  familiar  to 
almost  every  medical  practitioner.  In  the  eyes  of  the 
law  idiots  are  mere  atttomata,  being  considered  the 
prey  of  a  passing  emotion,  passion  or  impulse.  They 
eannot  make  a  contract  or  commit  a  crime.  This  the- 
ory of  the  law  Is  based  upon  the  hampered  and  clogged 
exercise  of  what  little  freedom  of  will  It  is  possible  for 
one  almost  totally  devoid  of  reason  to  possess.  There 
being  no  freedom  of  will,  there  is  consequently  no  tes- 
tamentary capacity. 

In  Stewart  v.  Liipenardt  26  Wend.  255,  the  question 
of  an  idiot's  capacity  to  make  a  will  arose.  The  testa- 
tor In  this  case  was  most  certainly  either  an  idiot  or 
an  "  imbecile,**  which  terms  are  by  some  held  to  be 
synonymous.  She  had  however  some  slight  traces  of 
Intellect.  The  surrogate  in  the  first  instance  refused 
to  admit  her  will  to  probate  on  the  ground  of  her 
idiocy.  The  chancellor,  on  appeal,  sustained  the  judg- 
ment of  the  court  below,  which  was  however  reversed 
by  the  Court  of  Appeals,  which  handed  down  the  fol- 
lowing doctrine,  viz.,  that  if  one  he  not  totailg  deprived 
of  reason  he  can  make  a  valid  will. 

Blackstone*s  definition :  "A  man  la  not  an  Idiot  if  he 
hath  any  glimmering  of  reason,  so|that  he  can  tell  his 
parents,  his  age,  or  the  like  common  matters,**  1 
Bl.  Comm.  804,  is  cited  among  the  authorities. 

The  court  in  this  instance  seemed  to  suppose  that 
idiocy  was  a  total  absence  of  intellect,  and  that  the 
statutory  expression  "of  unsound  mind**  meant  a 
mind  totally  unsound,  and  as  the  testator  had  some 
"glimmering  of  reason,**  they  held  that  she  was 
neither  an  idiot  nor  " non  compos  mentis,**  The  doc- 
trine of  Stewart  v.  Lispenard  is  not  living  law  to-day. 
It  was  reviewed  in  Delafield  v.  Parish,  ut  supra^  and 
disapproved.  A  mere  "  glimmering  of  reason  **  cannot 
constitute  testamentary  capacity  as  that  term  Is  now 
understood.     What  is  meant  by  such  term  will  be 


shown.  "Idiocy**  and  "imbecility**  will  often  be 
found  used  as  convertible  terms.  They  are  so  deemed 
by  many  medico-legal  writers,  while  to  others  a  wide 
distinction  exists  between  them.  Some  define  "  idl- 
ocy  **  as  a  defect  either  "  congenital  *'  or  "  acquired.** 
while  others  call  the  "congenital**  defect  "idiocy,** 
and  the  "acquired**  defect  " imbeoillty.**  This  ia 
merely  a  question  of  medloo-legal  definition,  and  it  is 
quite  clear  that  the  legal  term  "  idiot  **  includes  both 
conditions. 

The  next  disqualification  is  where  the  testator  la  of 
"unsound  mind.** 

Under  this  heading  arise  the  multitude  of  will  con- 
tests, furnishing  so  much  work  for  the  surrogate  and 
so  much  scandal  for  the  public.  At  a  fir^t  glance  the 
words,  "  of  unsound  mind  **  might  seem  to  mean  that 
anyone  whose  mental  faculties  had  in  any  way  dete- 
riorated or  lost  their  former  degree  of  relative  perfec- 
tion was  disqualified  from  making  a  will.  Such  a  view 
however  is  far  from  being  correct. 

A  mind  is  said  to  be  "  unsound,**  when  taken  as  a 
whole,  its  operations  betray  unsoundness.  An  appa- 
ratus may  be  weakened  in  some  of  its  parts,  and  yet 
perform  with  considerable  accuracy  the  work  for 
which  it  was  constructed.  So  with  the  human  mind, 
and  it  is  only  when  its  operations,  considered  one  with 
the  other,  are  clearly  abnormal,  that  the  mind  as  a 
whole  can  be  termed  "  unsound  **  in  the  sense  of  the 
statute.  As  testamentary  capacity  is  based  upon  the 
free  will  of  the  testator,  such  mental  peculiarities  as 
destroy  or  hinder  an  Intelligent,  free  exercise  of  the 
will,  destroy  at  the  same  time  testamentaiy  capacity. 

Among  the  common  forms  of  "unsound  mind*' 
which  are  alleged  to  invalidate  a  last  will,  "  Senile  De- 
mentia** Is  most  frequently  charged.  Our  profes- 
sional and  business  men  remain  at  their  posts  until  an 
advanced  age,  and  when  they  retire  from  active  op- 
erations their  minds,  losing  their  former  stimulus, 
often  sink  into  a  state  of  extreme  feebleness,  and 
sometimes  they  fall  victims  to  "  Senile  Dementia.** 

This  form  of  mental  degeneration  is  the  result  of 
extreme  old  age,  coupled  with  other  and  perhaps  un- 
known causes.  It  is  not  however  the  usual  accompani- 
ment of  old  age.  Some  lose  their  natural  powers 
sooner  than  others,  and  while  with  some  the  burden  of 
years  may  weaken,  cloud  or  undermine  the  mental 
structure,  yet  with  others  there  is  no  impairment  of 
the  mlnd*s  grasp,  and  In  some  cases  there  seems  to  be 
an  Increase  In  mental  power.  Ko  presumption  of 
"senile  dementia*'  is  to  arise  because  of  the  testator's 
senility. 

In  Horn  v.  Pulman,  72 N.  Y.  289,  Andrews,  J.,  says: 
"There  is  no  presumption  against  a  will  made  by  a 
man  of  advanced  age ;  nor  can  incapacity  be  inferred 
from  an  enfeebled  condition  of  mind  or  body.  Such  a 
rule  would  be  dangerous  in  the  extreme,  and  the  law 
wisely  sustains  testamentary  dispositions  made  by 
persons  of  impaired  mental  and  l^odily  powers,  pro- 
vided the  will  is  the  free  act  of  the  testator,  and  he  has 
sufficient  intelllgenoe  to  comprehend  the  condition  of 
his  property,  and  the  scope,  meaning  and  effect  of  the 
provisions  of  the  will.**  See  also  Children* s  Aid  Sac 
V.  Loveridge,  70  N.  Y.  887. 

"  Senile  dementia  '*  has  certain  marked  and  defined 
symptoms  in  addition  to  the  characteristics  of  ex- 
treme old  age.  The  first  symptom  Is  loss  of  memory. 
Yet  this  of  itself  Is  not  "  senile  dementia,**  and  where 
it  is  not  "  total  or  does  not  extend  to  the  testator's 
immediate  family  or  property'*  it  does  not  impair  tes- 
tamentary capacity,  for  as  Chancellor  Kent  says  In 
VanAlst  v.  Hunter,  5  Johns.  Ch.  148,  a  somewhat 
great  failure  of  memory  can  exist  and  yet  "  the  solid 
power  of  understanding  be  there.'*  "  Senile  demen- 
tia*' brings  with  Itself  a  change  not  only  of  an  intel- 
lectual, but  of  a  moral  nature.    It  Uaccompauied  by 


Digitized  by  VjOOQ IC 


THE  ALBAlfr  LAW  JOURNAL. 


physical  symptoms,  such  as  Insomnia,  inoontinenoe  of 
urine,  ohildishness,  loss  of  shame,  petulancy,  prodi- 
gality or  penary,  and  tn  men,  tendenoies  decidedly 
amorous  and  obscene.  Ham.  Med.  Jur.  Bay,  Bul- 
foar,  Browne  and  Pritohard. 

When  an  '*  unsound  mind'*  is  allef^ed  to  exist,  and 
facts  showing  more  or  less  mental  utisoundness 
proved,  the  question  will  arise,  has  tbe  testator  been 
proved  to  be  of  a  mind  snfScient  unsound  to  destroy 
the  presumption  of  testamentary  capacity  ?  While  the 
rule  of  law  in  Stewart  v.  Lispenard  has  never  been  ex- 
pressly oTerruled,yet  through  the  influence  of  the  opin- 
ion of  Davies,  J.,  in  Delqfield  v.  Parish  and  the  cases 
there  cited,  it  has  never  been  followed  in  later  cases* 
and  the  rule  declared  by  Judge  Davies  has  been  uni- 
▼ersally  accepted.  The  opinions  of  Lord  Kenyon  in 
Greenwood  v.  Greenwood^  8  Curt.  App.  2,  and  of  Lord 
Erskinein  Hanoood  v.  Baker,  3  Moore  Priv.  C.  B.  282, 
and  Mr.  Justice  Washington  in  HarrUon  v.  Rowan,  8 
Wash.  C.  C.  lay  down  the  rule  adopted  by  Davies,  J. 

It  is  substantially  this:  Testamentary  capacity 
exists  only  where  tbe  testator  knows  what  he  is  do- 
ing, to  whom  he  is  giving  his  property,  its  extent,  and 
those  who  have  claims  unpen  his  bounty,  and  the  ni^ 
ture  of  such  claims.  In  order  to  exercise  freely  the 
willpower,  the  intellect  must  have  comprehended  the 
particulars  and  elements  of  the  transaction  in  which 
the  testator  was  engaged.  Every  man  making  a  will 
is  presumed  to  have  had  the  '*  sound  mind  *'  required 
by  the  statute,  yet  if  mental  unsoundness  be  shown  in 
such  a  degree  and  of  such  a  nature  as  to  prevent  the 
testator's  having  the  knowledge  above  described,  no 
valid  will  can  be  made. 

In  cases  where  mental  unsoundness  is  the  question  a 
very  interesting  state  of  affairs  often  arises.  When 
insanity  is  alleged,  and  to  a  certain  extent  proved,  it 
is  frequently  asserted  that  the  will  was  made  in  what 
is  known  as  a  ** lucid  interval.'*  **  Lucid  intervals"  are 
recognized  by  law,  although  they  are  viewed  with 
great  suspicion  by  medical  writers,  and  the  rule  in 
such  cases,  as  laid  down  in  Vartwright  v.  Cartwright,  1 
PhiUim.  100.  is  as  follows :  *'  If  you  can  establish  that 
the  party  afflicted  habitually  by  a  malady  of  the  mind 
has  intermissions,  and  if  there  was  an  intermission  of 
the  disorder  at  the  time  of  the  act,  that  being  proved, 
is  sufficient,  and  the  general  habitual  insanity  will  not 
affect  it;  but  the  effect  of  it  is  this,  it  inverts  tbe  or- 
der of  proof  and  of  presumption,  for  until  proof  of  in- 
sanity is  made,  the  presumption  is  that  the  party,  like 
all  human  creatures,  was  rational ;  but  where  an  hab- 
itual insanity  in  the  mind  of  the  person  who  does  the 
act  is  established,  then  the  party  who  would  take  ad- 
vantage of  the  fact  of  an  Interval  of  reason,  must 
prove  it."  Much  speculation  on  this  subject  will  be 
found  in  the  cases. 

In  proving  or  disproving  the  existence  of  '* lucid  in- 
tervals"  expert  medical  witnesses  are  frequently 
called,  and  their  testimony  should  be  carefully 
watched,  and  generally  such  witnesses  are  disbelievers 
in  the  existence  of  a  genuine  "lucid  interval,"  and 
their  professional  opinions  greatly  color  their  testi- 
mony. 

The  reason  of  a  rule  recognizing  such  a  thing  should 
be  always  borne  in  mind.  The  law  does  not  require 
that  the  mind  should  be  absolutely  sound ;  at  most,  it 
but  requires  that  the  testator  at  the  time  of  the  mak- 
ing of  the  will  should  have  mind  enough  to  do  it  in- 
telligently—that is,  to  freely  exercise  his  will  power. 

All  medico-legal  writers  admit  that  "remissions'' 
occur  in  many  mental  maladies,  during  which  the 
force  of  the  disease  is  lessened,  and  its  influence  over 
the  will  decreased.  During  such  time  delusions  which 
bias  the  person's  judgpnent  temporarily  disappear,aiid 
to  all  appearances  the  man  is  sane.  Yet  they  insist 
that  **a  smouldering  fire  exists,  which  is  likely  to 


break  out  when  least  expected,"  and  that  at  most  the 
mental  malady  Is  but  quiescent.  This  may  all  be  so, 
and  yet  the  interval  may  t>e  lucid  enough  and  the 
mind  and  will  free  enough  for  the  time  to  act  intelli- 
gently a'bout  the  business,  and  this  is  all  that  tbe  law 
requires. 

As  has  been  said  in  CartwrigJU  v.  Cartwright^  ut 
supra,  the  burden  of  proof  of  a  "lucid  interval"  is 
upon  him  who  asserts  it.  This  does  not  mean  that 
once  the  mind  be  shown  to  have  acted  abnormally, tbe 
law  will  presume  the  continuance  of  such  peculiarity* 
It  seems  simply  this,  that  if  a  mental  disease  be  shown 
to  exist»  and  if  such  disease  be  of  a  nature  permanent 
or  habitual,  proof  will  be  required  as  to  its  removal  or 
temporary  cessation. 

When  the  causes  of  such  malady  are  accidental  or 
temporary  no  presumption  of  its  continuance  will 
exist.  For  instance,  the  delirium  of  a  fever,  or  the 
mental  aberration  occasioned  by  undue  excitement, 
will  not  be  presumed  to  last  longer  than  their  causes 
remain,  and  so  with  all  mental  conditions  arising  from 
temporary  causes. 

The  existence  of  "  delusions  '*  in  the  teatator^s  mind 
in  regard  to  the  common  afblrs  of  every-day  life  Is 
often  brought  forth  to  prove  an  "  unsound  mind." 

Delusions  are  of  two  kinds,  viz.,  simple  and  insane. 
A  "simple  delusion"  generally  arises  from  ignorance, 
and  is  but  a  false  deduction  from  true  premises.  It 
disappears  before  clear  proof.  An  "  insane  delusion  " 
however  is  a  true  deduction  from  false  premises, 
which  have  no  existence  outside  the  mind.  No  amount 
of  proof  can  eradicate  such  a  delusion.  It  is  adhered 
to  in  the  face  of  all  reason  and  probability.  Such  a 
delusion  does  not  however  destroy  the  testamentary 
capacity,  unless  it  is  pertinent  to  the  will  which  has 
been  made.  If  it  be  of  a  nature  to  prevent  "radical 
volition"  in  the  matter,  as  for  instance,  a  delusion  in 
regard  to  the  testator^s  family,  his  property,  or  his  du- 
ties to  others,  then  It  necessarily  destroys  the  required 
free  volition  of  the  testator,  and  renders  the  will  in- 
valid. Banks  v.  Ooodfellow,  L.  B.,  5  Q.  B.  Div.  549; 
Seameti's  Friend  Soo.  v.  Hopper,  83  N.  Y.  019. 

In  these  cases  it  will  l>e  found  stated  that  a  "  mono- 
maniac "  may  make  a  valid  will  under  certain  limita- 
tions. 

As  for  the  distinction  between  simple  and  insane  de- 
lusions, and  the  proof  required,  see  Coit  v.  JiUchen^  77 
N.Y.  688. 

In  proving  unsonndnes  of  mind,  expert  witnesses 
must  give  the  facts  on  which  their  opinions  are  based 
{Delafield  v.  J^irish,  ut  supra),  and  lay  witnesses  are 
allowed  to  give  their  conclusions  only  as  to  specific 
acts.  Clapp  V.  FuOerton,  84  N.  Y.  190.  The  subscrib- 
ing witnesses  to  tbe  will  are  alone  privileged  to  give 
their  opinions  oniy. 

Testamentary  capacity  being  based  on  free,  intelli- 
gent volition,  cannot  exist  without  it.  So  far  we  have 
considered  free  will  as  affected  by  inward  causes,  viz.. 
Idiocy,  unsoundness  of  mind,  etc. 

When  the  cause  preventing  a  free  exercise  of  the  will 
is  exterior  to  the  testator's  mind,  what  is  generally 
known  as  "undue  lufiuence"  is  said  to  exist.  The 
rule  of  law  in  such  case  will  l>e  found  in  Coil  v. 
Patchen,  77  N.  Y.  538;  Matter  of  Martin,  98  id.  193. 

Bbookltn,  N.  Y.  Wllliam  J.  Cabr. 

♦ 

CRIMIIfAL    LAW^EVlDEIfOE   OF   TBJiEATS    OF 
THIRD  PEBSONS, 

8UPBEME  COURT  OF  ERROBS  OF  CONNECTICUT, 
APRIL  6, 1886. 

State  v.  Bbaudbt.* 
On  a  crimiDal  trial,  evidence  of  threats  and  declarations  of 
third  parties  are  incompetent,  unless  part  of  the  res 
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gegtce,  or  links  In  a  chain  of  evidence  connected  with  t^e 
crime  itself . 

APPEAL  from  judgment  of  the  Superior  Court.  The 
opinioti  states  the  case. 

Zacher  A  Andreuoa^  for  appellant. 

T.  E.  DoolUtte,  for  State. 

LooMis,  J.  The  prisoner  was  tried  upon  an  infor- 
mation for  au  assault  upon  one  Dr.  Walter  Ziuk,  with 
intent  to  murder.  He  was  at  the  time  in  Dr.  Zlnk's 
employ,  and  an  inmate  of  the  family ;  the  other  mem- 
bers being:  the  wife  of  Zink,  who  was  very  deaf,  a 
daughter  aged  fifteen,  and  a  little  sou  much  younger. 
The  State  claimed  to  have  proved  that  the  prisoner 
was  present  in  the  room  with  Dr.Zink  a  short  time  be- 
fore the  commission  of  the  offense,  and  was  found  in 
the  house  shortly  after.  The  assault  took  place  in  the 
dining-room  of  the  house,  a  few  minutes  after  eleven 
o'clock  in  the  evening.  Dr.  Ziuk  at  the  time  had  upon 
his  person  two  rolls  of  bills,  one  of  $66  and  the  other 
of  ^300.  During  the  day-time,  preceding  the  assault, 
he  had  received  $16  or  $18  from  one  Robert  Dough- 
erty, who  then  had  opportunity  to  see  one  of  the  rolls 
of  bills. 

[Omitting  immaterial  statement.] 

Upon  the  trial  a  witness  was  asked  **  whether  Dough- 
erty, upon  that  night,  in  that  saloon,  between  the 
hours  of  half-past  nine  and  half-part  ten,  made  any 
threats  against  Dr.  Ztnk."  And  another  witness  was 
asked,  *' whether  on  the  day  before  the  assault, 
Dougherty  In  his  hearing  made  any  threats  against 
Dr.  Zlnk."  Both  questions  were  excluded  by  the 
court,  and  exceptions  taken  by  the  defendant's  coun- 
sel ;  and  this  ruling  presents  the  only  question  for  re- 
view. 

At  the  outset  it  should  be  noticed  that  the  offer  was 
simply  to  prove  the  threats  of  Dougherty  against  Dr. 
Zliik.  Any  threats  of  any  kind  would  have.fllled  the 
offer.  What  act  Dougherty  threatened  to  do,  or  when 
or  how  he  was  to  do  It,  was  not  Indicated ;  nor  was  the 
offered  evidence  accompanied  with  any  claim,  or  even 
a  hint  that  It  could  or  would  be  supplemented  by  fur- 
ther testimony.  Indeed  It  nowhere  appears  in  the 
record  that  it  was  even  claimed  in  behalf  of  the  pris- 
oner that  Dougherty  committed  the  offense,  or  that 
any  evidence  admitted  or  to  be  offered  would  show  it. 
The  threats,  whatever  they  were,  so  far  as  appears, 
were  entirely  isolated  from  the  transaction  in  ques- 
tion, and  tended  in  no  way  to  elucidate  or  give  char- 
actor  to  any  material  act  or  fact  in  the  case.  They 
oould  not  therefore  have  been  received  as  parts'of  the 
res  gestcB.  As  to  the  threats  In  the  saloon,  the  only  thing 
it  would  seem  which  they  characterized  was  the 
drunken  condition  of  the  one  who  uttered  them. 

[Omitting  a  minor  consideration.] 

But  we  will  forbear  further  discussion  of  this  aspect 
of  the  case,  as  It  Is  not  necessary  to  place  our  refusal 
to  grant  a  new  trial  on  this  ground,  and  proceed  to 
consider  the  precise  question  raised  by  the  appeal, 
namely,  were  the  threats  of  Dougherty  admissible  at 
aU,  under  the  circumstances  stated  ?  And  If  so,  upon 
what  principle?  The  only  plausible  ground  for  the 
admission  is  that  the  excused  might  exculpate  himself 
by  showing  that  another  was  the  guilty^  party,  so  any 
item  of  evidence  which  would  have  been  admissible 
had  such  other  person  been  on  trial,  should  be  received 
In  his  favor.  We  concede  the  premises,  but  not  the 
conclusion ;  for  under  the  rules  of  evidence  it  makes  a 
vast  difference  whether  declarations  offered  In  evi- 
dence come  from  the  party  on  trial  or  not.  In  the  one 
case  they  are  universally  admitted  unless  Irrelevant 
or  self-serving.  In  the  other  they  are  by  general 
rule  excluded,  subject  to  a  few  well-marked  excep- 
tions. 


In  2  Best  £v.,  S  506,  under  the  head  of  **  Res  inter 
Alios  Acta,"  it  is  said :  ''  No  person  is  to  be  affected  by 
the  words  or  acts  of  others,  unless  he  is  connected 
with  them,  either  personally  or  by  those  whom  he 
represents,  or  by  whom  he  is  represented." 

Were  this  a  civil  suit  in  favor  of  Dr.  Zink  against 
the  same  defendant,  for  the  same  assault,  would  It  oc- 
cur to  any  one  to  offer  the  declarations  of  Dougherty 
that  he  Intended  to  do  the  act,  or  even  that  he  had 
done  It?  Is  It  any  the  less  a  matter  inter  alioB  when 
the  State  is  a  party  ?  In  either  case  it  would  be  a  le- 
gitimate defense  that  another  person  had  committed 
the  deed;  but  in  neither  would  his  threats  alone  be 
admissible. 

Now  to  illustrate  some  of  the  reasons  for  such  dis- 
tinction, we  will  add  that  where  the  threats  of  the  one 
on  trial  are  adduced  against  him,  he  is  always  present 
in  court  to  deny  or  qualify  them;  to  show  that  the 
witness  misunderstood,  mlsremembered  or  was  false; 
or  to  explain  how  the  threats  were  uttered  in  a  tran- 
sient fit  of  anger,  or  from  mere  bravado,  or  for  intimi- 
dation ;  but  where  the  threat  of  a  third  person  Is  in- 
troduced he  may  be  far  away,  and  no  one  can  explain 
Its  real  meaning;  and  besides  the  very  introduction  of 
such  collateral  Issue  serves  greatly  to  confuse  and 
mislead  the  triers,  and  Justice  may  thereby  be  de- 
feated. And  If  the  Jury  were  to  pass  on  such  collat- 
eral Issue  it  would  have  no  other  effect  than  to  acquit 
the  one  on  trial.  The.third  person  could  be  in  nowise 
legally  affected.  If  he  should  afterward  be  Indicted 
and  put  on  trial  for  the  same  offense,  he  would  still  be 
at  liberty  to  show  his  Innocence,  notwithstanding  the 
fact  that  the  former  finding  of  his  guilt'  caused  an- 
other's acquittal.  And  so,  if  he  had  previously  been 
tried  and  acquitted,  that  fact  could  In  nowise  affect 
the  admissibillcy  of  his  declarations  when  afterward 
another  person  Is  on  trial  for  the  same  offense,  for  the 
latter  would  be  no  party  to  the  verdict.  It  is  therefore 
going  far  enough  In  favor  of  the  accused  to  allow  him 
to  exculpate  himself  by  showing  the  fact  of  another's 
guilt,  by  some  appropriate  evidence  directly  connect- 
ing that  person  with  the  corpus  delicti.  The  animut 
of  a  third  person  is  no  defense,  and  by  Itself  it  cannot 
prove  the  ultimate  fact  which  is  a  defense.  Even  as 
to  the  threat  of  the  person  on  trial,  Wharton,  in  his 
Criminal  Evidence  (8th  ed.)»  S  756,  says:  They  "are 
admissible  In  evidence,  not  because  they  give  rise  to  a 
presumption  of  law  as  to  guilt,  which  they  do  not,  but 
because  from  them,  In  connection  with  other  circum- 
stances, and  on  proof  of  the  corpus  delicti,  guilt  may 
be  logically  inferred.''  Then  follows  a  list  of  informa- 
tive suppositions,  designed  to  show  that  because  one 
threatens  to  commit  a  crime  it  does  not  follow  that 
such  Intention  really  existed  in  his  mind ;  much  less 
does  it  show  the  actual  commission  of  the  crime. 
Nearly  all  treatises  on  evidence  contain  similar  cau- 
tions. In  8  Benth.  Rat.  Jud.  Ev.  75,  it  is  said  that 
"declarations  of  an  intention  to  commit  a  crime  are 
no  less  susceptible  of  being  false  than  declarations  of 
an  intention  to  abstain  from  the  commission  of  that 
or  a  similar  crime." 

We  Insist  therefore  that  It  is  reasonable  to  exclude 
the  mere  disconnected  threats  and  declarations  of 
third  persons.  If  they  are  parts  of  the  res  gestce,  or 
form  links  in  a  chain  of  evidence  connecting  with  the 
crime  Itself,  they  may  doubtless  be  received.  If  the 
threats  were  to  commit  a  crime  in  a  particular  mode, 
and  it  was  In  fact  so  committed,  perhaps  they  would 
then  be  admissible.  But  in  the  case  under  considera- 
tion there  Is  nothing  at  all  to  show  that  the  thing 
threatened  had  any  sort  of  resemblance  to  the  thing 
done,  either  In  kind  or  mode. 

But  if  we  suspend  our  discussion  of  the  principles 
which  ought  to  be  applied  to  the  question,  and  pass  to 
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the  •onaftderatiMi  ot  the  decided  cases  as  Xouud  in 
•4h6riiurifldietioBB,we«hall  fiud  Uie  rullDg  of  the  court 
fiadicated,  not  simp^  bj  tbe  preponderaaoe  of  judi- 
cial authority,  bat  by  absolute  unanimitj,  save  iu  oue 
oaso  in  LouiftiaBa,  which  for  reasons  to  be  suKgcated 
hereftf ter,  4uui  have  little  weight  in  the  oppoaiuR  scale. 
We  wili  first  cite  cases  precisely  analogous  to  the  case 
at  tMue,  iu  that  threats  of  third  persons  prior  to  the 
eom mission  of  thecrime,  were  offered  in  evidence  by 
the  accused,  and  excluded;  but  the  threats,  instead 
of  l>e&i^  vague  and  iudeflnite,  as  in  the  case  at  bar, 
w«ce  genaraUy  very  specific  and  significant. 

Thecaseof  8tale  V.  i)af;i8,77N.  C.  483,  was  an  in- 
dictment for  nuirdec  On  the  trial,  the  prisoner  pro- 
peeed  to  prove  bj  oue  Peck  *'  that  Geoi^  Nicies  had 
malice  toward  the  deceased,  and  bad  a  motive  to  talce 
his  life,  aad  opportuuity  to  do  so, -and  had  threatened 
to  do  so  before  the  court.**  (2)  He  farther  oiEsred  to 
prove  by  otte  Elce  "  that  one  Peck  took  a  gun,  and 
went  in  the  direction  of  the  house  of  the  deceased 
Bome  ti  me  before  the  deceased  was  killed. '  *  Tiie  court 
•ays:  *'  Beth  excsptioas  are  untenable,  and  have  been 
pspeatedly  so  held  by  this  court— tlM  first,  because 
they  are  deolaratloiis  of  a  third  party,  and  are  vea  ititer 
cUJos  ado,  suid  have  no  legal  tendency  to  establish  the 
iiuiooence  of  the  prisoner;  and  the  second  for  the 
aaose,  and  additional  reason  that  the  time  is  too 
Fagoe^  Biod  iikdeflAitely  set  forth.  *  *  *  Such  evi- 
dence ia  Inadmlssitjle,  l>ecause  it  does  not  tend  to  es- 
tablish tlie  oorpuB  delicti.  Unquestionably  it  would 
liave  been  oomitetent  to  prove  thai  a  third  party  killed 
Itbe  deoeasedv  and  not  the  prisoner.  But  this  could 
only  have  been  done  by  proof  connecting  P^k  with 
the  fact — that  la,  with  the  perpetration  of  some  deed 
entering  into  the  crime  itself.  Direct  evidence  cou- 
ueotiag  Peck  with  the  corpus  delicti  would  have  been 
admissible.  After  proof  of  the  rtB  geaUe,  constituting 
Peek's  alleged  guilt  had  been  given,  it  might  be  that 
the  evidence  which  was  offered  and  excluded  in  this 
case  would  have  been  competent  in  confirmation  of 
direct  testimony  connecting  him  with  tlie  fact  of  klU- 
iiig.  No  such  direct  testimony  was  offered  here.  It  is 
unueoessary  to  elal>orate,  as  the  questions  of  evideace 
Jbero  made  have  l>een  f  uUy  discassed  and  decided  by 
tills  court  la  many  cases.  It  is  oniy  necessary  to  re- 
fer to  the  principal  ones :  StcAe  v.  Bisliop,  73  N.  C  44; 
StaU  V.  Afay,  4  Der.  828;  StuU  v.  Dimcan,  6  Ired.  286; 
SUiU  V,  Whde,  68  N.  C.  158.'* 

These  cases  are  all  pertinent,  and  supported  by  simi- 
lar and  some  additional  reasons.  We  will  not  take  the 
time  and  space  neoessary  for  a  particular  statement  of 
the  evidence  offered,  and  the  reasoning  of  the  court 
ssMtainiag  its  exclusion.  To  ths  ak>ove  list  we  will  add 
the  case  of  State  v.  Hoynes^  71 N.  O.  70. 

In  Crodkhmmy.  StatCy  5  W.  Ya.  510,  it  was  lield  that 
it  was  no  error  to  ezolode  bestimotiy  offered  by  the 
priaooer,  to  the  effect  tliat  another  aad  a  diflbrent  per- 
son from  faiaoself  had  made  threats  to  kill  the  de- 
ceased jcut  before  tbe  commission  of  the  offense  with 
wMeh  he  was  ohavged;  and  that  ianawiWately  after 
tke  offense  sueii  other  person  left  tbe  comitiT',  aikd  has 
net  since  iMcn  heard  frosa. 

In  B9othe  v.  SMe,  4  Tex.Ct.  App.202,««d  hi  Walker 
T.  Stole,  6  Id.  676,  bet^  being  indictments  for  aaurder, 
it  was  held  not  eocnpetent  for  tlia  aoeased  to  prove 
that  a  very  short  time  betore  the  homicide  a  person 
other  than  the  Bcooaed  made  threats  to  take  the  ttfe 
of  the  deceased.  In  the  last  oase  the  court  eapported 
the  raling  by  saying:  **  The  Issue  of  the  tiial  was  the 
g«(tt  or  kmooenoe  of  thodefendaut  oq  triat  Ifividenoe 
is  admissible  If  it  tends  to  prove  the  issae,  or  consti- 
tutes a  iiak  in  the  chain  of  proof;  and  ^is  seems  to 
be  the  limit,  and  exdadee  all  evidence  of  odlatoral 
facts,  or  thoee  which  are  liioapable  of  alVording  auy 
reaaoBalile  presumption  or  inference  as  to  tbe  princi- 


pal fact  or  matter  in  dispute,  and  for  tlie  good  reason 
stated  for  the  rule  by  Mr.  Greeuleaf,  that  such  evi- 
donoe  tends  to  draw  away  the  minds  of  the  jury  from 
tbe  point  iu  issue,  and  to  excite  prejudice  and.mislead 
them.    1  Greenl.  Ev.,  SS  61.  &2." 

We  may  add  that  the  doctrine  of  these  oases  has  re- 
ceived the  recent  approval  of  jurists  and  text  writers  of 
high  authority.  Wharton,  in  his  treatise  on  CMminal 
Evidence  (S225)  says:  ** Evidence  of  threats  by  other 
persons  are  inadmissible.**  The  same  doctrine  is  found 
in  Whart.  Hom.,  $  693. 

In2  Bish.  Grim.  Proc.,  S  628,  it  is  said:  *'The  decla- 
rations of  the  deceased,  as  of  any  third  person,  when 
not  of  the  rea  ffesUz  or  dying  declarations,  or  commu- 
nicated to  the  defendant  so  as  possibly  to  influence 
his  conduct,  are  excluded  by  rules  which  have  been 
supposed  to  promote  Justice  on  the  whole— at  all 
events,  which  have  become  parts  of  tbe  common  law, 
not  within  tbe  discretion  of  the  courts  to  set  aside. 
Hence  they  are  not  admissible.*' 

And  again  in  tbe  first  volume  of  the  same  treatise 
(S 1248)  It  is  said :  '<  In  general,  what  one  says,  as  for 
example,  that  he  committed  the  crime  in  question, 
will  not  be  admitted  for  or  against  another.** 

In  further  support  of  the  raling  complained  of,  we 
adduce  »  few  of  the  numerous  decisions  holding  that 
admissions  of  third  persons,  that  they,  and  not  the  ac- 
cused, are  guilty  of  the  crime  charged,  are  to  be  ex- 
cluded. 

In  the  early  case  of  Com,  t.  Ouitibock,  1  Mass.  148, 
the  prisoner  was  tried  on  an  indictment  for  breaking 
iuto  a  house,  and  also  for  stealing  goods  therein.  The 
defendant  offered  to  prove  by  a  witness  present  that 
another  person  had  owned  to  tbe  witness  that^he  had 
stolen  some  of  tbe  articles  mentioned  in  the  indict- 
ment. The  court  lield  that  the  evidence  could  not  be 
admitted,  saying:  *'It  was  no  more  than  hearsay.  If 
a  person  other  than  the  defendant  had  stolen  tbe  goods, 
it  was  undoubtedly  competent  for  the  defendant  to 
prove  the  fact  in  exculpation  of  himselt,  but  not  by 
the  mode  of  proof  now  offered.*' 

In  Smith  v.  State,  9  Ala.  990,  the  prisoner,  a  slave, 
was  indicted  for  the  murder  of  oue  Edmund,  also  a 
slave.  All  the  evidence  was  clrcomstantlaL  Sam, 
another  slave,  had  been  tried  and  acquitted  for  the 
same  murder  previously.  On  the  trial  it  seems  there 
was  a  strong  array  of  circumstantial  evidence  against 
him;  but  Sam  stated  that  a  few  days  after  the  murder 
Smith  told  him  that  he  Idiled  Eklmund.  The  particu. 
lars  of  the  statement  we  omit.  But  on  the  trial  of 
Smith,  evidence  was  offered  in  his  behalf  that  Sam, 
during  his  own  trial,  had  became  alarmed*  and  bad 
told  the  witness  that  he  had  wrongfully  accused  Smith 
of  the  murder  of  Edmund,  and  he  did  not  wish  to  die 
with  a  lie  in  his  mouth,  etc.  The  counsel  for  the  ac- 
eneed  claimed  that  It  was  competent  for  the  prisoner, 
under  the  circumstances,  to  show  that  another  com- 
mitted the  murder;  and  thatiu  this  view  thededara- 
tious  of  Sam  shou^  have  been  received,  as  thcor 
tended  to  inculpate  him,  as  well  as  to  show  that  the 
prisoner  was  not  the  offender.  Ormond,  J.,  In  deliv- 
ering the  opinion  of  the  court,  said:  *'  Conceding  the 
true  meaning  of  these  declarations  of  Sam  in  Jail  to 
be  an  admission  of  his  own  guilt,  and  that  he  bad 
killed  Edmuud  himself,  it  dees  not  vary  the  case  In 
the  slightest  degree.  ♦  *  *  The  declaration  of  Sam 
was  not  an  act  within  the  meaning  of  the  doctrine  I 
have  l>een  discussing.  *  *  *  To  give  effect  to  the 
mere  declarations  of  third  persons  would  be  a  most 
alarming  innovation  upon  the  criminal  law.  Such  a 
declaration  woiUd  not  l>e  obligatory  on  the  persons 
making  it.  He  might  afterward  demonstrate  its  fal- 
sity wheu  attesapted  to  be  nsed  against  him.  Such 
testimony  may  l>e  a  mere  contrivance  to  procure  the 
acquittal  of  the  accused." 
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lu  West  y.  State,  76  Ala.  98,  the  questioa  was  again 
before  the  highest  court  of  the  same  State,  and  it  was 
held  *' that  tbe  admission  of  a  third  person  that  he 
committed  the  ofifense  with  which  the  accused  was 
charged,  not  made  under  oath,  though  on  his  death- 
bed, is  mere  hearsay,  and  is  not  admissible  as  eridence 
for  the  accused.*' 

In  Sharp  v.  State,  6  Tex.  Ct.  A  pp.  650,  it  was  held  no 
error  to  refuse  to  allow  a  witness  for  the  defense  to 
testify  that  certain  other  men  confessed  that  they 
committed  the  crime. 

A  similar  ruling  was  also  sustained  in  Rhea  v.  State^ 
lOTerg.  258. 

Qreenfield  v.  People,  85  N.  Y.  75,  was  an  indictment 
for  murder.  Upon  the  trial  the  accused  offered  the 
letter  of  one  Royal  Kellogg  to  bis  brother,  in  which, 
after  alluding  to  the  murder,  he  said  among  other 
things :  **  If  they  want  me,  they  can  come  and  get 
me;  *'  and  in  connection  with  the  above  and  certain 
anonymousletters  containing  confessions,  they  offered 
the  declarations  of  Kellogg  and  his  brother  and  an- 
other person,  made  within  an  hour  after  the  murder, 
and  at  a  place  three-fourths  of  a  mile  distant.  The 
witness  being  awakened  at  the  barking  of  a  dog  at 
about  four  o'clock  in  the  morning,  on  looking 
out  of  the  window,  recognized  the  two  Kel- 
loggs  and  one  Taplin,  and  they  had  a  gun  and  a 
bag,  etc.  The  witness,  after  giving  in  detail  their  sus- 
picious actions  at  his  place,  offered  to  prove  that  Tap- 
lin said  to  the  Kelloggs  on  that  occasion  before  they 
left:  **  You  are  damned  fools  to  do  it;  "  and  that  one 
of  the  Kelloggs  replied,  **If  we  had  not  done  it,  we 
should  all  have  been  bung.  Miller,  J.,  in  delivering 
the  opinion  of  the  court,  said:  *'Eveu  if  this  letter 
could  be  regarded  as  a  confession  of  Kellogg  that  he 
committed  the  murder,  it  was  only  the  declaration  of 
a  third  party,  merely  hearsay  testimony,  and  upon  no 
rule  of  evidence  admissible.  If  such  declarations  were 
competent  upon  any  trial  for  homicide,  they  would 
tend  to  confuse  the  Jury,  and  to  divert  their  attention 
from  the  real  issue.  The  letter  did  not  tend  to  estab- 
lish that  Kellogg  committed  the  offense,  was  not  a 
part  of  the  res  gestae,  and  in  no  sense  relieved  the  pris- 
oner from  the  charge  for  which  he  was  upon  trial,  or 
raised  any  presumption  that  Kellogg  was  the  guilty 
party.  Confessions  of  this  character  are  sometimes 
made  to  screen  offenders;  and  no  rule  is  better  estab- 
lished than  that  extrajudicial  statements  of  third  per- 
sons are  inadmissible.  Whart.  Ev.,  §  644;  Whart. 
Crim.  Law,  S§  662,  684;  2  Best  Ev.,  §§  559,  5C0,  563,  565, 
678.  ♦  ♦  ♦  While  evidence  tending  to  show  that 
another  party  might  have  committed  the  crime  would 
be  admissible,  before  such  testimony  could  be  received 
there  must  be  such  proof  of  connection  with  it,  such  a 
train  of  fact  or  circumstances  as  tend  clearly  to  point 
out  some  one  besides  the  prisoner  as  the  guilty  party. 
Remote  acts,  disconnected  and  outside  the  crime 
Itself,  cannot  be  separately  proved  for  such  a  purpose. 
In  considering  the  question,  we  bare  carefully  exam- 
ined the  numerous  authorites  cited  to  sustain  the  po- 
sition that  the  evidence  was  competent,  and  none  of 
them  hold  that  under  such  circumstances  it  could  law- 
fully be  received ;  and  It  was  neither  admissible  alone 
nor  in  connection  with  the  letters  referred  to.*' 

In  Whart.  Crim.  Ev.,  {  226,  it  is  said :  "  Extrajudi- 
cial statements  of  third  persons  cannot  be  proved  by 
hearsay,  unless  such  statements  were  part  of  the  res 
gestce,  or  made  by  deceased  persons  in  the  course  of 
business,  or  as  admissions  against  their  own  interest, 
or  are  material  for  the  purpose  of  determining  the 
state  of  mind  of  a  party  who  cannot  be  exam- 
ined in  court.  ♦  ♦  ♦  Hence  on  an  indict- 
ment for  murder  the  admissions  of  other  persons 
that  they  killed  the  deceased,  or  committed  the  crime 
in  controversy,  are  not  evidence;   and  evidence  of 


threats  by  other  persons  is  inadmissible.  >»  i»  « 
On  an  indictment  for  larceny  also  declarations  of 
third  parties  that  they  committed  the  theft  are  inad- 
missible." 

In  all  the  numerous  cases  we  have  examined,  where 
threats  of  third  persons  were  excluded,  there  was  no 
dissenting  opinion  in  any  instance;  and  after  diligent 
search  we  have  been  able  to  find  but  one  case  which 
furnishes  any  support  to  the  claim  of  the  accused.  We 
refer  to  that  of  State  v.  Johnson,  SO  La.  921,  where  the 
State,  in  a  prosecution  for  murder,  based  entirely  on 
circumstantial  evidence,  found  it  necessary  to  trace  to 
the  accused  a  motive  for  the  homicide  in  a  previous 
quarrel  with  the  deceased,  when  the  accused  while  in 
llqaor  uttered  threats  against  the  deceased;  and  upon 
cross-examination  the  witnesses  for  the  State,  who 
had  in  chief  testified  to  the  quarrelsome  character  of 
the  deceased,  and  to  the  threats  of  the  accused,  was 
asked  what  other  quarrels  the  deceased  had  besides 
that  with  the  accused,  a  few  days  prior  to  the  mur- 
der, and  the  trial  court  excluded  it.  The  court  of  re- 
view cites  no  authorities,  and  enters  into  no  discus- 
sion of  the  question  upon  principle,  but  simply  says  In 
effect,  that  although  It  was  of  doubtful  admissibility, 
yet  on  the  whole  they  will  give  the  accused  the  bene- 
fit of  a  new  trial.  But  even  this  case  can  be  widely 
distinguished  from  the  one  on  trial.  The  State  had 
put  in  issue  the  quarrelsome  character  of  the  de- 
ceased, and  to  that  extent  the  cross-examination  was 
pertinent ;  and  further,  the  case  seemed  to  be  con- 
trolled by  the  question  whether  the  motive  arising  out 
of  a  recent  quarrel  pointed  exclusively  to  the  accused. 
The  fact  drawn  out  on  a  cross-examination  might 
show  that  it  did  not,  and  therefore  there  was  some 
force  in  the  claim  that  it  was  admissible,  in  order  to 
weaken  that  evidence,  by  showing  that  others  were 
also  included  and  shared  the  same  motive.  But  in 
the  case  at  bar  we  have  already  called  attention  to  the 
fact  that  the  motive  which  moved  Beaudet  was  en- 
entlrely  different  from  that  attributed  to  Dougherty; 
and  hence  the  evidence  as  to  the  latter  in  no  way  im- 
paired that  applicable  to  the  former. 

In  regard  to  the  admissibility  of  the  confessions  of 
guilt  by  third  parties  in  criminal  trials,  there  is  abso- 
lute unanimity  in  the  decisions,  so  far  as  we  hayebeen 
able  to  ascertain. 

In  Smith  T.  State,  supra,  Goldthwalte,  J.,  dissents 
from  the  majority  opinion,  but  in  so  doing  he  ex- 
pressly concedes  **  that  the  confession  of  a  third  per- 
son of  his  guilt  Is  not  evidence  in  favor  of  another, 
when  standing  alone,  when  aided  by  other  facts  and 
circumstances."  Yet  be  contends  that  it  is  so  when- 
ever the  party  confessing  is  connected  with  the  crime 
by  strong  presumptive  circumstances. 

We  find  also  a  qualification  of  the  doctrine  in  the 
dictum  of  a  distinguished  reporter.*'  It  is  found  in  a 
note  to  the  case  of  Speer  v.  Coaie,  8  McCord  (S.  C.)« 
232,  where  the  reporter  gives  a  summary  of  the  excep- 
tions to  the  rule  excluding  hearsay  evidence,  and  in 
paragraph  12  he  says :  **  So  confessions  in  extremis  that 
the  person  himself  had  committed  a  forgery  of  which 
another  was  indicted  are  admissible;  *'  citing  as  au- 
thority Clymer  v.  LitOer,  1  W.  Bl.  845.  The  reporter 
then  adds  his  own  opinion :  **  So  I  should  think  that 
where  a  person  comes  forward  and  confesses  the 
crime,  and  surrenders  himself  to  Justice,  such  confes- 
sion would  be  admissible  evidence  for  a  prisoner  ac- 
cused of  the  same  offense.** 

It  should  be  observed  that  stvess  is  placed  on  the 
fact  that  the  person  confessing  also  surrenders  him- 
himself  to  Justice,  implying  that  the  confession  alone 
would  be  insufScient;  but  we  ought  also  to  add  that 
the  principle  of  the  case  cited  from  1 W.  B1.845,  which 
led  to  and  suggested  the  proposition  just  referred  to, 
owing  to  some  oversight  or  mistake,  was  stated  In  an 
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erroneoos  and  most  misleading  manner.  It  would  be 
KippoMd  upon  reading  the  note  of  the  case,  that  upon 
tlie  trial  of  one  person  indioted  for  the  orime  of  forg- 
617,  the  oonfessions  in  extremis  of  another  person  Were 
held  admissible  in  defense  of  the  person  on  the  trial. 
But  it  was  no  such  case.  On  the  contrary,  it  was  a 
mere  oivU  action,  based  upon  a  controversj  l>etween 
adFerse  claimants  to  property  under  two  different 
wills  of  one  Qymer,  deceased.  The  action  was  eject- 
ment. The  plaintiff  claimed  under  a  will  made  in 
1743.  The  defendant  claimed  under  the  heir  at  law  by 
an  instrument  dated  in  1745,  very  imperfect  in  formi 
but  purporting  to  have  been  subscribed  by  Mr.  Cly- 
mer,  and  to  give  the  property  as  follows:  **  Whereby 
in  conaideration  of  natural  affection  he  covenants  and 
agrees,"  but  with  nobody,  **  that  the  lands  in  question 
shall  go  and  be  given  to  his  wife  for  life,  and  then  to 
Elizabeth,  wife  of  Wm.  Medlycott,"  she  being  also  his 
heir  at  law,  **  and  her  heirs  forever."  It  was  attested 
by  the  said  William  Medlycott  and  Elizabeth  Mitchell. 
The  first  will  was  concealed,  and  William  Medlycott 
took  possession  under  the  last  one  in  the  right  of  his 
wife;  but  on  his  death  bed,  in  1746,  he  declared  that 
the  instrument  of  1745  was  forged  by  himself;  and  he 
produced  from  under  the  bedclothes  the  first  will  of 
1743,  aud  caused  it  to  be  sent  to  the  parties  interested, 
who  had  it  proved,  and  who  then  brought  this  suit ; 
and  this  evidence,  without  any  objection,  went  before 
the  jury  In  connection  with  the  inspection  of  the  two 
wills,  and  verdict  was  rendered  for  the  plaintiff. 

Lord  Mansfield,  in  giving  the  opinion  of  the  court  on 
this  point,  simply  says :  *'The  testator  died  in  1740; 
both  wills  in  the  custody  of  Medlycott;  the  other 
iutwcribing  witness  dead ;  his  wife  to  l>e  benellted  un- 
der it ;  he  on  his  death  bed  sends  the  lessor  of  the 
plaintiff  his  title,  which  is  inconsistent  with  that  un- 
der which  the  defendant  claims.  Under  all  these  cir- 
cumstances I  think  it  admissible  evidence.  No  gen- 
eral rule  can  l>e  drawn  from  it.  No  objection  was 
made  to  its  production.  It  came  out,  it  seems,  on  the 
cross-examination  of  the  defendant's  counsel.  Unless 
therefore  manifest  injustice  has  been  done  on  the 
whole  case,  there  is  no  ground  for  a  new  triaL  Here 
appears  to  be  good  reason  for  the  verdict." 

A  further  criticism  of  the  proposition  referred  to 
may  be  found  in  2  Phil.  £v.  (4th  Am.  from  7th  Lond. 
e<L  Carver  &  Hill's  notes),  p.  708,  note  493:  **  And  if  an 
actual  surrender  should  make  the  declaration  admis- 
sible, it  would  at  once  throw  open  the  door  for  fraud- 
ulent testimony,  even  in  exculpation  of  the  must 
atrocious  criminals.  The  self-accuser  is  yet  to  be 
tried,  and  he  may  act  under  the  full  consciousness  of 
having  such  clear  proofs  of  his  own  innocence— an 
alibi,  or  some  other  evidence— that  he  would  be  risk- 
ing but  little  by  doing  the  whole  as  an  act  of  solemn 
trickery  in  behalf  of  his  friend.  The  surrender  would 
not  estop  him.  Even  should  the  people  prosecute, 
convict  and  execute  him  as  the  sole  malefactor,  the 
verdict  would  not  estop  them,  nor  be  any  evidence 
whatever  against  the  first  accusation.  It  would  be  res 
iiUercdios," 

There  was  no  error  in  the  ruling  complained  of. 

The  other  judges  concurred. 
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KlFF  V.  Wbatbr.* 
A  ?aUd  gift,  causa  rno/riis^  may  be  made  of  unindorsed  notes 
and  unassigned  mortgagee  executed  to  secure  them,  by 

*  96  N.  0.  274. 


apt  words  and  personal  delivery.    But  if  needed  to  pay 
the  donor's  debts,  his  administrator  may  recover  them. 

ACTION  by  plaintiir  as  administrator  of  James  Kiff, 
deceased,  to  recover  a  number  of  notes,  and 
mortgages  executed  to  secure  them,  payable  to  the 
plalntifTs  intestate,  which  it  is  alleged  the  defendant 
unlawfuUy  withholds  from  the  plaintiit  The  defend- 
ant admitted  that  he  held  the  possession  of  the  bonds 
and  mortgages,  but  denied  that  he  held  them  unlaw- 
fully. 

For  a  further  defense,  be  pleaded  as  a  counter- 
claim, that  he  was  the  rightful  owner  and  in  posses- 
sion of  the  said  bonds,  notes  and  mortgages.  That 
James  KifT.  in  his  last  illness  and  in  contemplation  of 
his  death,  and  but  a  short  time  before  his  death,  gave 
and  delivered  to  the  defendant  said  notes,  bonds  and 
mortgages,  to  and  for  his  sole  use  and  benefit.  Other 
facts  appear  in  the  opinion.  The  defendaat  had  judg- 
ment. 

B.  B.  Winhwne,  for  plaintiff. 

Donidi  A,  Barnes  and  J.  B.  Boto^elor,  for  defend- 
ant. 

AsHV,' J.  A  donatio  causa' mortis^  in  Nicholas  v. 
Adams,  2  Whart.  17,  is  defined  by  Gibson,  O.  J.,  to  be 
''a  conditional  gift,  depending  on  the  contingency  of 
expected  death,  and  that  it  was  defeasible  by  revoca- 
tion or  delivery  from  the  peril."  To  constitute  a 
doiuUio  mortis  causa  the  circumstances  must  be  such  as 
to  show  that  the  donor  intended  the  gift  to  take  effect, 
if  he  should  die  shortly  afterward,  but  that  If  he 
should  recover,  the  thing  should  be  restored  to  him. 
Overton  v.  Saioyer,  7  Jones,  6. 

From  this  definition  it  results,  that  to  constitute  a 
donatio  mortis  causa,  there  must  be  three  attributes. 
Ist.  The  gift  must  be  with  the  view  to  the  donor*s 
death.  2d.  It  must  be  conditioned  to  take  effect  only 
on  the  death  of  the  donor  by  his  existing  disorder;  and 
8d,  there  must  be  a  delivery  of  the  subject  of  donation. 
1  Williams  Ex.  686. 

The  donation  in  this  case,  possessed  all  the  qualities 
of  a  donatio  causa  mortis.  The  donor  in  his  last  ill- 
ness, on  the  Sunday  previous  to  his  death  on  the  Tues- 
day following,  while  despairing  of  all  hope  of  recov- 
ery, handed  the  bonds  and  mortgages  in  controversy, 
in  the  presence  of  several  witnesses,  to  the  defendant, 
and  told  him  that  "he  gave  him  the  same,  to  take  and 
collect  them,  and  that  he  might  have  the  money  and 
bonds  in  case  he  died,"  and  that  the  defendant  then 
took  the  bonds  and  mortgages,  and  has  had  possession 
of  them  ever  since. 

The  plaintiff  contended  in  this  court  that  the  coun- 
ter-claim could  not  be  maintained,  because  the  title 
to  bonds,  bills  of  exchange  and  promissory  notes, 
could  only  be  passed  by  indorsement  or  assignment, 
and  could  not  be  transferred  by  mere  delivery,  so  that 
the  delivery  of  the  bonds  did  not  vest  the  legal  title 
in  the  defendant,  and  could  not  constitute  a  good 
donatio  causa  mortis,  and  that  the  counter-claim  was 
therefore  defective,  because  it  did  not  state  facts  suffl. 
cient  to  constitute  a  cause  of  action,  and  in  support  of 
his  position,  he  relied  upon  the  case  of  Overton  v.  8avh 
yer,  7  Jones,  6,  where  it  was  held  that  bonds  or  sealed 
notes,  given  by  delivery  as  a  donatio  causa  mortis,  may 
be  recovered  at  law  in  an  action  of  trover  by  the  per- 
sonal representative  of  the  donor,  and  be  also  relied 
upon  the  cases  of  Fairly  v.  ilfcLfan,  11  Ired.  168.  and 
Brickhouse  v.  Brickhouse,  id.  404.  The  two  latter 
named  cases  were  actions  of  trover  for  the  oonver- 
bion  of  ujiindorsed  promissory  notes,  the  legal  title  to 
which  could  not,  at  that  time,  be  transferred,  except 
by  indorsement,  and  the  actions  were  at  law. 

But  since  that  case  was  decided,  a  change  has  come 
over  our  system  of  legal  procedure.    Then  an  action 
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bad  to  be  brought  upon  au  unuegotlable  or  unindorsed 
bond,  in  the  name  of  the  assiguor,  beoause  he  was  held 
hy  tb«  ateigBineni  to  aequire  only  mn  equitable  inter- 
mt,  wfaioh  cMild  not  be  enforoed  in  a  court  «f  law,  yet 
toven  In  that  otse,  tke  ooart  of  la«r  to  far  reeacaiMd 
the  iDterest  of  ilie  asaignee,  as  to  protect  it  agalnBt  tte 
aetB  of  thm  assignor.  Long  v.  Baher,  2  Haj.  138  <191)« 
and  Roke  ▼.  Cottier,  12  Ired.  824.  Bat  now,  under  the 
new  eystem,  the  aotkm  on  saoh  an  iustrameni,  must 
be   brought  bj  the  real  party  in  interest.    Code,  1 177. 

The  eoiiBtx«ctli»Q  pat  apon  this  seotfon  k,  that  the 
assignee  o(  a  bond  or  nobe,  not  iitdorsiad,  is  the  proper 
persoutommintain  tiie  aotion  ia  his  own  name,  t>e- 
oauee  1m  is  the  real  party  ia  interest.  AttdretM  v, 
MoDmM,  68  K.  €.  885;  JaOBeon  ▼.  Xote,  82  id.  404; 
Btmit  ▼.  Byfwm,  81  id.  24;  and  that  the  poseeasiou  of 
an  unindorsed  negotiaiile  note  pa5ral)le  to  bearer  raises 
the  prestttnptioa  that  the  person  producing  it  oa  the 
trial  is  the  real  and  rightful  owner.  Jackson  v.  Xotie, 
supra,  and  Pate  v.  Brow9i,  8S  K.  C  166. 

It  is  immaterial  whether  the  action  brought  by  the 
plaAntW  iB  legal  or  equitable,  for  andcr  the  present 
system  the  distinction  in  actions  at  law  and  suits  in 
equitiy,  and  the  Xorms  of  all  such  actions  are  abol- 
ished, and  there  is  but  one  form  of  action.  Code, 
i  138. 

The  complaint  or  counter-claim,  which  is  in  the  na- 
ture of  a  cross  action,  must  set  forth  the  cause  of  ac- 
tion iu  a  plain  and  concise  statement  of  facts  (Code, 
9  288;  ilfoore  v.  Mobbs,  77  N.  U  65),  and  then  the  court 
will  give  such  reUef  as  is  consistent  with  the  case  made 
bj  the  complaint  and  em  braced  within  the  issue.  Code, 
%42S;K7iight7,HouohtaUing,  85  K.  C.  17;  Ootes  t. 
Kendall,  est  N.  a  241. 

This  aotion  then,  according  to  the  statement  of  tlie 
facts  aet  forth  therein,  may  be  either  in  the  nature  of 
detinue,  or  a  bill  in  equity  for  the  delivery  of  the 
bonds  and  mortgages,  but  as  the  defendant,  as  assig- 
nee by  parol,  lias  set  up  a  counter-claim  of  the  alleged 
donatio  causa  mortis  of  the  bonds  and  mortgages,  it 
presents  the  question,  whether  the  transfer  of  an  unin- 
dorsed bond,  creating  only  an  equitable  title  in  the 
donee,  is  valid  as  a  donatio  causa  mortis. 

That  the  defendant's  right  of  action,  by  his  counter- 
claim, upon  the  unindorsed  bond,  is  still  an  equitable 
claim  notwithstanding  (Code,  8  183),  see  1  Estee 
Plead.  122. 

In  the  case  of  Overtoil  v.  Satsyer,  cited  above,  the 
learned  Judge,  in  the  conclusion  of  his,  opinion,  uses 
the  following  language:  **This  conclusion  is  not  at 
all  opposed  by  the  decision  of  Lord  Hardwick  In  Baily 
V.  Sneklt>ove,  8  Atk.  2li,  that  a  bond  for  the  payment 
of  money  may  be  the  subject  of  ado^uii^o  causa  mortis^ 
That  was  a  case  in  chancery,  and  it  was  held  that  the 
equitable  interest  in  the  bond  passed  to  the  donor, 
which  does  not  militate  at  all  with  the  position,  that 
the  personal  reprefeatative  of  the  donor,  could  at  law 
recover  the  value  of  the  bond  in  an  action  of  trover.** 
This  is  andoubtedly  an  authority  for  the  doctrine, that 
a  bond  without  indorsement  is  the  subject  of  a  donct' 
tio  cowsa  mortis  in  equity. 

And  tlie  principle  is  fully  sustained  by  the  author- 
ities. When  this  principle  was  first  applied  to  the 
transfer  of  personal  property,  it  was  limited  to  chat- 
tels, which  might  be  delivered  by  the  hand.  But  as 
trade  and  commerce  advanced,  it  was  gradually  re- 
laxed, and  was  extended,  first,  to  embrace  bank  notes, 
then  lottery  tickets,  and  securities  transferable  by  de- 
livery, such  as  notes  payable  to  bearer  or  to  order,  and 
indorsed  in  blank,  and  finally  to  bonds.  Snelgrove  v. 
Bailey,  supra,  was  the  first  case,  we  believe.  In  which 
the  doctrine  was  extended  to  bonds.  There  the 
donor  had  delivered  a  bond  to  the  donee,  saying: 
**  In  case  1  die,  It  is  yours,  and  then  you  have  some- 
thing." 


The  admiiiistTator  of  tlie  donor  filed  a  bill  In  eqalty 
against  the  donee,  to  have  the  bond  dellTered  afi» 
Lord  Hardwick,  before  whom  the  salt  was  hmsr&t 
holding  that  the  bond  wae  the  proper  subjeet  of  a  do- 
natio causa  mortis,  dismissed  the  bin,  and  the  saoM 
eminent  jurist  afterward,  in  the  great  case  of  fTord  t. 
Tifmer,  2Tes.  8r.443,  said  he  adhered  to  that  deelii- 
ion,  and  in  reference  to  this  case,  Chanoellor  Kent 
said :  **  The  distinction  made  by  Lord  Hardwick,  be* 
tween  bonds  and  bills  of  exchange,  promissory  notes 
and  other  choses  in  aotion,  seems  now  to  be  adopted 
in  this  country,  and  they  are  all  eoneidered  propet 
sabjects  of  valid  donotio  causa  mm-tis  as  well  as  inter 
vivos.**  1  Kent,  879.  AU  evidence  of  indebtednesa 
which  may  be  regarded  as  representing  the  delit, 
whether  with  or  without  indorsement,  are  the  snl>- 
ject  of  a  donatio  mortis  caiusa.  Bed.  Wills,  Part  11, 
312,  818,  and  to  same  effbet  Brown  v.  Broion,  18  Conn. 
410;  Williams  Exec.  692;  Iredell  Exec.  62> 

It  was  at  one  time  matter  of  considerable  dieons* 
sion  in  the  courts  of  England,  whether  a  mortgage 
given  to  secure  the  payment  of  a  l>oud  was  the  sub- 
ject of  a  donatio  causa  mortis,  and  iu  the  case  of  D^f- 
field  T.  Elwes,  1  Bllgh.  (N.  8.)  497,  it  was  decided,  npon 
appeal  to  the  House  of  Lords,  from  a  decision  of  Vice 
Chancellor  Leach,  that  the  delivery  of  the  mortgage, 
as  creating  a  trust  by  operation  of  law,  was  good  as  a 
donatio  causa  mortis.  The  same  principle  was  admit- 
ted in  the  case  of  Hurst  v.  Beach,  5  Madd.  Oh.  85l,and 
a  delivety  of  a  bond  and  mortgage  as  a  donatio  causa 
mortis  held  to  be  valid,  and  the  same  doctrine  was 
he\d\nDuffleldv.Elvfes,l  Bligh.  (K.  8.) 497;  8  Pom. 
Eq.  Juris.,  §  1148. 

The  mortgage  need  not  be  assigned.  The  assign- 
ment of  the  debt,  note  or  bond,  secured  by  the  mort- 
gage, even  wlthont  a  formal  transfer  of  the  security, 
carries  the  mortgage  with  it.  1  Estee  Plead.,  S  845. 
These  authorities  establish  t>eyond  all  question  that 
the  bonds  and  mortgages  in  ooptroversy  are  the 
proper  subject  of  a  donatio  causa  morf/s. 

[Omitting  a  minor  point.1 

The  defendant  further  excepted  to  the  instruction 
that  the  plaintiff,  as  administrator  of  James  Kiff,  was 
estopped  to  attack  the  gift  as  fraudulent.  In  this  in- 
struction there  was  error. 

The  plaintiff,  to  maintain  his  position,  rolled  opou 
the  case  of  Burton  v.  Farinholt,  86  N.  C.  280,  where  It 
is  held :  First,  that  a  voluntary  transfer  of  a  chose  in 
aotion  by  an  insolvent  donor  to  his  children,  without 
valuable  consideration,  is  fraudulent  and  void,  and 
the  same  may  be  reached  In  equity  by  creditors,  and 
subjected  to  the  payment  of  their  debts,  and  secondly 
that  an  administrator  Is  estopped  by  the  act  of  his  in- 
testate. 

But  there  is  a  distinction  to  be  observed  between  a 
voluntary  assignment  of  personal  property  inter  ^vos 
in  fraud  of  creditors,  and  a  donatio  causa  mortis.  The 
latter  does  not  take  efl^t  until  after  the  death  of  the 
assignor,  and  is  ambulatory  and  conditional,  and  re- 
TokaMe  until  his  death,  and  is  likened  to  a  legacy, 
and  in  that  respect  partakes  somewhat  of  the  charac- 
ter of  a  testamentary  disposition  of  the  property,  so 
far  as  it  is  liable  for  the  intestate^s  debts,  but  it  differs 
materially  from  a  will,  in  that  the  donee*8  title  is  de- 
rived directly  from  the  donor,  and  the  assent  of  the 
representative  of  the  donor  is  not  necessary  to  snpixTtt 
his  title,  yet  at  the  same  time  the  executor  or  admin- 
istrator of  an  alleged  donor,  has  correspond- 
ing rights  and  accordingly,  npoti  a  deficiency 
of  assets  to  pay  the  lawful  claims  of  credit- 
ors, any  gift  catisa  mortis  must  give  way,  so  far 
as  may  be  necessary  to  dieoharge  lawful  demands.*' 
8ohouler  Ex.  and  A  dm.,  $  219,  and  the  same  author  in 
8  220,  lays  it  down,  that  **  the  executor  or  administra- 
tor, representing  these  and  other  interests,  against  the 
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express  or  implied  wishes  of  the  deceased  himself,  if 
need  be,  may  procure  all  assets  suitable  for  discharg- 
ing demauds  of  this  character.  But  if  auy  balauee  is 
left  over,  it  goes,  uot  to  the  next  of  kiu,  but  to  the 
donee,  for  the  revocation  of  any  gift  for  the  benefit  of 
creditors  of  the  decedent,  is  only  pro  tanto."  Schouler 
Ex.  and  Adm.,  9  2S20,  and  the  cases  there  cited  in  sup- 
port  of  the  text.  See  also  Pomeroy  £q.  Jur.,  $  11^; 
Iredell  Ex.,  p.  556. 

Those  authorities,  except  the  last,  apply  the  doctrine 
as  well  to  assignments  inter  vivos  as  to  donatio  mortis 
causcL  This  court  however  has  adopted  a  different 
principle  as  to  contracts  inter  vivos,  as  in  the  case  of 
Burton  v.  FarinhoU,  supra.  But  as  its  application  to  a 
donatio  causa  mortis  is  an  open  question  in  this  State, 
we  are  at  liberty  to  adopt  the  principles  enunciated  in 
Scbouler  as  above,  which  we  do,  because  it  Is  consist- 
ent with  justice  and  equity,  and  the  spirit  of  our  ex- 
isting system  of  jurisprudence. 

There  is  no  allegation  In  the  complaint  that  these 
bonds,  etc.,  were  necessary  for  the  payment  of  debts. 
Whether  that  is  an  objection  that  might  be  taken  on 
demurrer,  we  do  not  decide.  There  is  no  demurrer 
in  the  case,  and  the  question  of  insolvency  was  one  of 
the  elements  of  the  plaintiff's  ownership  and  right  to 
recover,  and  there  was  proof  that  the  estate  of  plain- 
tiffs intestate  was  insolvent. 

Our  conclusion  is,  that  the  plaintiff  had  the  right  to 
recover  the  bonds  and  mortgages  in  controversy,  and 
after  applying  them  to  the  satisfaction  of  the  debts  of 
the  intestate,  to  pay  over  to  the  defendant  auy  balance 
that  may  remain. 

The  judgment  of  the  Superior  Court  is  reversed,  and 
this  opinion  must  l>e  certified  to  the  Superior  Court  of 
Hertford  county,  that  an  account  may  be  taken  of  the 
indebtedness  of  the  estate  of  James  Kiff,  and  the  as- 
sets that  have  come,  or  ought  to  come,  into  the  hands 
of  the  plaintiff  as  his  administrator,  applicable  thereto. 
to  the  end  that  a  final  judgment  may  be  rendered  in 
the  cause  in  conformity  to  this  opinion. 

Error. 

Reversed. 


CAJRRIER-OF  PASSENGERS — LIMITING  LIABIL^ 
ITY^FREE  PASS, 

StJPBEME  COURT  OF  ERRORS  OF  CONNECTICUT, 
OCTOBER,  1885. 

Griswold  V.  Kbw  York  &  N.  E.  B.  Co.* 
The  keeper  of  a  restaurant  at  one  of  the  defendant's  raOway 
stations  employed  the  deceased  to  sell  sandwiches,  etc., 
on  trains,  and  obtained  for  him  a  free  pass.  At  the  time 
of  his  death  the  deceased  was  travelUng  on  the  pass  for 
his  own  purposes.  The  pass  stipulated  that  the  com- 
pany should  not  be  liable  under  any  circumstances  for 
any  personal  injury  sustained  whUe  riding  upon  it,  in 
consequence  of  the  nes^igence  of  the  company*s  servants, 
or  otherwise.  HeM,  that  the  pass  was  gratuitous 
and  without  consideration,  and  that  the  stipulation  was 
valid,  although  the  deceased  was  a  minor,  and  hJs  death 
was  the  result  of  the  negligence  of  the  defendant's  ser- 


W.  C.  Cose  and  P.  JS>.  BryanU  for  plaintiff. 

&  B.  BoJi/dMfin  and  Fl,  D,  Rohhiixs^  for  defendant. 

Looms,  J.  The  plalntifTs  intestate,  Charles  P.  Qris- 
wold,  was  a  boy  about  seventeen,  employed  by  the 
keeper  of  a  restaurant  at  the  defendant's  station  in 
Water  bury  to  sell  sandwiches,  fruits,  etc.,  on  all  trains 
coming  into  Waterbury,  having  a  free  pass  for  that 
purpose  between  Hartford  and  Fishkill.    His  employ- 
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ment  did  not  require  him  to  travel  as  far  east  as  Plain* 
ville,  but  his  mother  lived  there,  and  he  often  went 
there  to  visit  her.  In  July,  1883,  he  was  at  Plaiuville 
for  this  purpose,  and  boarded  a  train  bound  thence 
for  Hartford,  in  order  to  stop  off  at  Clayton,  and  look 
at  the  wreck  of  a  train  there  caused  by  a  collision  the 
day  before.  The  train  had  two  passenger  cars,  and 
the  conductor  saw  him  on  one  of  them  just  after  the 
train  started,  but  afterward,  without  the  conductor's 
knowledge,  he  went  into  the  baggage  car,  and  while 
there  a  collision  occurred  with  another  train  coming 
westerly  (there  being  but  a  single  track),  which 
wrecked  the  engine  and  baggage  car,  and  killed  the 
intestate.  He  was  at  the  time  ridiug  on  a  free  pass 
which  provided  that  the  person  accepting  it  assumed 
all  risk  of  accident,  and  expressly  stipulated  that  the 
company  should  not  be  liable,  under  any  circumstan- 
ces, whether  of  negligence  of  their  agents  or  otherwise 
for  any  personal  injury. 

The  defense  was  placed  on  three  independent 
grounds :  (1)  The  complaint  was  demurred  to  upon 
the  ground  that  the  action  was  brought  for  the  sole 
benefit  of  the  intestate,  when  it  should  have  been  for 
the  benefit  of  the  widow  or  heirs ;  (2)  that  the  intes- 
tate was  guilty  of  such  contributory  negligence  as 
would  prevent  recovery ;  and  (3)  that  at  the  time  of 
the  injury,  he  was  travelling  on  the  defendant's  train 
without  the  payment  of  any  fare,  under  an  agreement 
or  condition  expressly  assuming  all  risk  of  accident, 
and  stipulating  that  the  defendant  should  not  be  lia- 
ble in  auy  event  for  injuries  resulting  from  the  negli- 
gence, etc.,  of  its  servants,  or  otherwise. 

As  our  views  of  the  last  question  will  be  decisive  of 
the  whole  case,  we  will  confine  our  discussion  to  that, 
and  waive  the  other  two  questions. 

Before  we  come  to  the  discussion  of  the  question, 
whether  under  the  conditions  of  the  pass  the  law  will 
protect  the  defendant  from  liability,  it  will  be  neces- 
sary to  determine  whether  the  pass  was  gratuitous,  or 
upon  consideration :  for  if  the  latter  is  true,  the  de- 
fendant must  be  held  to  its  full  responsibility  as  a  car- 
rier of  passengers.  The  plaintiff  contends  that  the 
pass  was  part  of  the  consideration  to  induce  Chlcker- 
iug  to  open  a  lunch-room  in  the  defendant's  station  at 
Waterbury;  but  the  finding  is  silent  in  regard  to  this, 
and  we  are  not  justified  in  assuming  that  it  was  an  ele- 
ment in  the  negotiations,  or  was  in  the  mind  of  either 
party.  It  was,  on  the  other  hand,  obviously  an  after- 
thought, and  when  asked  for  by  Chiokering  he  did 
not  refer  to  it  as  a  thing  promised  by  Holbrook,  or 
any  one  on  behalf  of  the  company.  It  was  not  claimed 
as  matter  of  right  under  any  contract  duty,  but  merely 
as  matter  of  favor,  and  as  such  we  must  hold  it  to  have 
been  granted. 

The  question  of  consideration  should  be  determined, 
as  in  any  other  case  of  contract.  The  existence  of 
some  selfish  motive,  if  any,  impelling  the  act,  renders 
it  none  the  less  a  gratuity  in  the  eye  of  the  law,  if 
there  was  no  obligation  at  all  to  furnish  the  pass.  The 
restaurant  business  belonged  exclusively  to  Chioker- 
ing, whatever  may  have  been  the  incidental  benefits 
to  the  railroad  company.  And  besides  it  is  to  be  ob- 
served, that  at  the  time  of  the  injury,  the  intestate 
was  not  traveling  at  all  in  the  interest  of  the  restau- 
rant, but  solely  to  gratify  a  personal  curiosity,  which 
could  by  no  possibility  be  any  benefit,  direct  or  indi- 
rect, to  the  railroad  company ;  so  that  on  the  whole 
we  have  no  hesitation  in  calling  his  pass  a  pure  gratu- 
ity. 

We  have  then  a  case  where  the  defendant  gave  a  free 
pass  upon  the  express  condition  that  the  passenger 
would  make  no  claim  for  damages  on  account  of  any 
personal  injury  received  while  using  the  pass,  in  con 
sequence  of  the  negligence  of  the  defendant's  servants. 
But  the  plaintiff,  as  the  personal  representative  of  the 
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one  reoeivififi;  the  pass,  has  instituted  a  suit  in  direct 
violation  of  tbe  condition.  In  ordinary  transactions, 
such  a  breach  of  good  faith,  to  saj  nothing  of  the 
breach  of  contract,  would  be  disgraceful ;  but  there 
may  bef^reat  considerations  of  public  policy  which 
conceal  the  private  features  of  the  transaction,  and 
make  the  stipulation  invalid  in  the  eye  of  the  law. 

By  the  English  decisions,  it  is  clear  that  the  carrier 
has  full  power  to  provide  by  contract  against  all  lia- 
bility for  negligence  in  such  oases.  McCotcUy  v.  Fur- 
ness  Ry,  Co.^'L,  R.,  8  Q.  B.  67;  HoZi  v.  NoHhtaatem 
By.  Co.,  L.  R.,  10  Q.  B.  437;  Dujfv.  Great  Northern  By. 
Co.,  L.  R.,  4  Ir.  C.  L.  178;  Alexander  v.  Toronto  <fc  J!^. 
R.  Co.,  33  U.  R.  Q.  B.  474.  This  last  case  is  almost 
identical  with  the  one  at  bar. 

In  the  United  States  we  find  much  contrariety  of 
opinion.  Some  State  courts  of  the  highest  authority 
follow  the  English  decisions,  and  allow  railroad  com- 
panies, in  consideration  of  free  passage,  to  contract 
for  exemption  from  all  liability  for  negligence  of  every 
degree,  provided  the  exemption  Is  clearly  and  explic* 
itly  stated.  WeUea  v.  N.  F.  C.  R,  Co.,  26  Barb.  641;  S. 
C.  24  N.  Y.  181;  Perkins  v.  R.  Co.,  id.  208;  BisseU  v. 
N.  Y.  C.  R,  Co.,  25  id.  442;  Poucher  v.  N.Y.  C.  R.  Co., 
49ld.  263;  Jfootiin  v.  Dinsmore,  56  id.  168;  Dorr  v. 
New  Jersey  Steam  Nav.  Co.,  11  id.  486;  Kinney  v.  Cent. 
R.,  82  N.  J.  Law,  409;  S.  C, 34 id.  513;  Western  AA.R. 
V.  Bishop,  50  Ga.  465.  Other  courts,  also  of  high  au- 
thority, concede  the  right  to  make  such  exemption  in 
all  cases  of  ordinary  negligence,  but  refuse  to  apply 
the  principle  to  cases  of  gn^oss  negligence.  Illinois  CenL 
R.  Co.  V.  Read,  37  111.  484;  Indiana  Cent,  R.  v.  Mundy, 
21  Ind.  48;  Jacobus  v.  St.  Paul  A  C.  R.,  20  Minn.  125 
(Gil.  110).  And  other  State  courts  of  equal  authority 
utterly  deny  the  power  to  make  a  valid  contract  ex- 
empting the  carrier  from  liability  for  any  degree  of 
negligence.  Railroad  v.  Curran,  19  Ohio  St.  1 ;  Mobile 
&0.  R.V.  Hopkins,  41  Ala.  486;  Pennsylvania  R.  Co. 
V.  Henderson,  51  Penn.  St.  815;  Flinn  v.  Philadelphia, 
etc.,  R.  Co.,  1  Houst.  469. 

The  Supreme  Court  of  -the  United  States,  in  Rail- 
road Co.  V.  Lockwood,  17  Wall.  357,  where  a  driver  had 
a  free  pass  to  accompany  his  cattle  on  their  transpor- 
tation,  held,  in  opposition  to  the  New  York  and  Eng- 
lish oases,  that  the  pass  was  not  gratuitous,  because 
given  as  one  of  the  terms  for  carrying  the  cattle,  for 
which  he  paid.  The  reasoning  of  Bradley,  J.,  was  di- 
rected so  strongly  to  the  disparagement  of  the  New 
York  decisions  that  it  might  have  Indicated  an  oppo- 
sition to  the  principle  of  those  cases  in  other  respects 
had  not  the  opinion  concluded  with  this  distinct  dis- 
claimer :  ^'  We  purposely  abstal  n  from  expressi  ng  any 
opinion  as  to  what  would  have  been  the  result  of  our 
judgment  had  we  considered  the  plaintiff  a  free  pas> 
senger,  instead  of  a  passenger  for  hire.**  The  reason- 
ing and  the  conclusions  of  the  court  therefore  must  be 
considered  as  all  based  on  the  assumption  that  the 
passenger  paid  for  his  passage.  The  conclusions  of 
the  court  were:  (1)  '*Tbat  a  common  carrier  cannot 
lawfully  stipulate  for  exemption  from  responsibility, 
when  such  exemption  Is  not  Just  and  reasonable  in  the 
eye  of  the  law;  (2)  that  it  is  not  just  and  reasonable, 
In  the  eye  of  the  law,  for  a  common  carrier  to  stipu- 
late for  exemption  from  responsibility  for  negligence 
of  himself  or  his  servants.** 

We  are  not  disposed  to  attempt  to  controvert  the 
soundnessof  these  propositions  as  applicable  to  pas- 
sengers for  hire,  but  It  remains  an  open  question, 
what  is  reasonable  in  the  case  of  a  free  passenger? 
Win  a  just  sense  of  public  policy  allow  any  distinc- 
tion? It  seems  to  us  the  two  oases  cannot  be  Identi- 
cal in  the  .eye  of  the  law  or  of  public  policy,  but  that 
there  Is  ample  ground  for  a  distinction. 

In  the  first  place,  the  arrangement  between  the 
parties  ought  not  to  be  regarded  as  a  contract  with 


the  railroad  company  in  its  character  as  a  oommon 
carrier,  and  therefore  the  stipulated  exemption  Is  no 
abdication  of  that  rigid  responsibility  which  the  law 
imposes  on  common  carriers.  The  gratuitous  acoom- 
modatlou  concerns  only  the  Immediate  parties,  unless 
In  a  very  Indirect  way,  by  making  the  fare  of  other 
passengers  higher.  If  however  fares  are  unreasonable, 
they  may  be  subject  to  governmental  regulation.  But 
it  will  suffice  to  say  that  the  remote  and  Indirect  ef- 
fect alluded  to  cannot  make  tbe  exemption  void  on 
the  ground  of  public  policy.  Many  other  gratuities 
and  charities  might  be  named,  which  though  con- 
ceded to  be  commendable,  would  have  a  similar  ef- 
fect. 

Again,  in  Railroad  Co.  v.  Lockwood,  supra,  and  in 
other  cases  advocating  the  same  doctrine,  one  promt- 
nent  reason  given  for  holding  the  contract  void  as  op- 
posed to  public  policy  is  that  In  making  the  contract 
the  carrier  and  his  customer  do  not  stand  on  a  foot- 
ing of  equality;  and  that  the  latter  is  only  one  indivi- 
dual against  a  powerful  corporation,  which  has  him  in 
Its  power:  and  that  he  cannot  afford  to  higgle  in  re. 
gard  to  terms.  It  Is  manifest  that  this  reasoning  has 
no  application  at  all  to  a  free  passenger.  If  his  posi- 
tion Is  not  superior.  It  is  at  least  equal  to  that  of  the 
railroad  company.  The  latter  will  not  often  be  found 
urging  the  acceptance  of  free  passes.  There  is  no  pos- 
sibility of  any  ** higgling"  on  the  part  of  the  passen- 
ger for  more  favorable  terms,  and  the  solicitation  for 
the  pass  itself  will  come  from  the  latter  also.  Under 
these  circumstances  it  does  not  seem  reasonable  to 
add  to  a  free  gift  of  transportation  the  burden  of  in- 
suring the  passenger  against  all  personal  injuries  aris- 
ing from  the  negligence  of  the  carrler*s  servants;  the 
risk  being  well  known  and  willingly  assumed  by 
the  passenger  as  the  condition  upon  which  the  gift  is 
made. 

But  it  may  be  suggested  that  there  is  involved  in 
negligence,  especially  where  the  safeky  of  life  is  con- 
cerned, a  moral  as  well  as  legal  culpability  which  ren- 
ders such  contract  of  exemption  void  as  against  public 
policy.  But  those  who  regard  this  argument  as  de- 
cisive must,  it  seems  to  us,  overlook  the  fact  that 
there  may  be,  and  very  often  is,  negligence  that  would 
l>e  called  gross  on  the  part  of  servants,  for  which  there 
is  no  moral  culpability  at  all  on  the  part  of  the  master. 
The  parties  contracting  for  the  exemption  under  con- 
sideration well  know  that  railroad  passe^igers  are  con- 
tinually exposed  to  risks  arising  from  some  momen- 
tary lapse  of  memory  or  attention  on  the  part  of  ser- 
vants who  have  gained  a  high  reputation  for  skill, 
prudence,  and  carefulness,  and  who  were,  it  may  be, 
selected  on  that  account.  A  large  percentage  of  acci- 
dents will  be  found  to  have  resulted  in  the  way  sug- 
gested, without  any  actual  fault  on  the  part  of  the 
officers  of  the  corporation.  Now  the  finding  in  the 
case  at  bar  is  explicit,  that  the  injury  to  the  p1alntlff*s 
intestate  resulted  from  the  gross  negligence  of  the  de- 
fendant*s  servants.  This  restriction  is  exclusive,  and 
is  to  be  understood  as  used  in  contradistinction  to 
negligence  on  the  part  of  the  corporation  itself  through 
the  acts  of  those  who  properly  represent  it.  By  the 
rule  of  respondeat  sfiperior,  a  corporation  is  made  lia- 
ble for  the  negligence  of  its  servants;  but  where  the 
principal  has  done  the  best  he  could,  the  rule  is  tech- 
Dloal,  harsh,  and  without  any  basis  of  Inherent  justice. 
As  applicable  ordinarily  to  corporations,  it  is  of  great 
practical  convenience  and  utility.  We  do  not  there- 
fore advocate  its  abolition,  but  we  contend  that  in  a 
case  like  the  present,  where  there  is  no  actual  blame 
on  the  part  of  the  principal,  it  Is  reasonable,  in  the 
eye  of  the  law,  that  the  party  for  whose  benefit  the 
rule  is  given  should  be  allowed  to  waive  it  In  consider- 
ation of  a  free  passage.  It  is  not  the  case  where  a 
party  stipulates  for  exemption  from  the  legal  oonse* 
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qneooes  of  his  own  negligence,  bat  one  where  he 
merelj  stipalates  against  a  liabilitj  or  impated  negli- 
gence, in  regard  to  which  there  is  no  actual  fault.  It 
is  easy  to  see  therefore  that  considerations  of  public 
policy  have  no  application  to  such  a  case. 

Where  a  master  uses  due  diligence  in  the  selection 
of  competent  servants,  and  furnishes  them  with  suit- 
able means  and  machinery  to  perform  the  service  in 
which  he  employs  them,  he  is  not  answerable  to  one  of 
them  for  an  Injury  received  In  consequence  of  the  neg- 
ligence of  another  fellow-servant  while  both  are  en- 
gaged In  the  same  service.  Here  the  rule  of  respondeat 
guperior  Is  waived,  a^d  It  is  generally  put  on  the 
ground  of  implied  contract.  And  if  a  waiver  may 
be  Implied  In  such  case,  why  not  give  an  effect  to  an 
express  agreement  in  the  case  of  a  free  passenger? 

The  Roman  law,  with  its  dear  sense  of  Justice,  made 
a  distinction  similar  to  the  one  for  which  we  contend 
in  determining  the  liability  of  the  mandatory  for  the 
negligence  of  his  agents.  Where  the  business  of  the 
mandatory  required  the  Interposition  of  subagents,  he 
was  liable  for  the  negligence  of  such  subagents  only  on 
the  ground  of  otUpa  in  eligendo,  supposing  he  knew  or 
could  have  known  their  inadequacy. 

The  foregoing  reasoning,  as  It  seems  to  us,  will  also 
furnish  a  complete  answer  to  the  claim  that  the  de- 
fendant mnst  be  held  liable  on  account  of  the  gross 
negligence  of  its  servants,  for  it  is  manifest  that  the 
principal  is  no  more  culpable  in  one  case  than  in  the 
other,and  the  rule  of  respondeat  superior  being  waived, 
the  protection  Is  complete. 

The  word  *'  negligence,**  In  the  stipulation  for  ex- 
emption. Is  used  in  Its  generic  sense,  and  compre- 
hends all  degrees.  And  we  may  add  that  some  high 
modem  authorities  have  expressed  strong  disapproba- 
tion of  any  attempt  to  fix  the  degrees  of  diligence  or 
negligence,  because  the  distinction  is  too  artificial  and 
vague  for  clear  definition  or  practical  application. 
See  the  opinion  of  the  court  In  Railroad  Co.  v.  Lock" 
wood,  17  Wall.  882,  and  cases  referred  to  in  a  note  on 
pi«e888. 

The  only  remaining  question  to  be  considered  is 
whether  the  minority  of  the  plaintiff's  intestate, which 
rendered  him  incapable  generally  of  making  contracts, 
will  render  his  assent  to  the  limitation  or  condition  of 
the  pass  void  also.  But  a  minor  has  capacity  in  law 
to  accept  free  gift,  either  absolute  or  oonditionaL  If 
the  condition  or  limitation  is  reasonable,  ho  cannot 
accept  the  gift  and  reject  the  condition  or  limitation ; 
for  that  would  enlarge  the  gift,  which  of  course  cannot 
be  done  without  the  consent  of  the  donor.  If  the  in- 
testate did  not  like  the  gift  as  made,  be  should  have 
declined  to  accept  it,  and  not  attempt  (as  bis  personal 
representative  is  doing)  to  make  it  include  in  effect, 
contrary  to  Its  terms,  an  insurance  against  risks  aris- 
ing from  the  negligence  of  the  defendant's  servants. 

There  was  error  In  the  Judgment  complained  of,  and 
It  Is  reversed,  and  the  case  remanded. 


AMSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS, 

Attachment— AGBKEMXNT  between  greditors— 
▲8  to  pbopebtt. — Sundry  parties,  some  of  whom  had 
attached  and  others  were  about  to  attach  certain  per- 
sonal property  of  a  debtor,  and  others  of  whom  were 
threatening  to  carry  the  debtor  into  insolvency, 
agreed  that  the  property  should  be  sold  by  the  officer 
who  held  it,  upon  executions  obtained  by  some  of  the 
parties,  and  that  the  proceeds  should  be  divided  by 
him  among  them  pro  rata.  After  the  property  had 
been  sold  the  parties  disagreed  as  to  whether  by  the 
agreement  a  certain  creditor  was  to  participate.  The 
officer  decided  that  the  creditor  In  question  was  en- 


titled to  participate,  and  distributed  the  money  on 
that  basis,  accompanying  the  payment  with  a  written 
statement  of  the  total  amount  of  the  fund  and  of  the 
sums  to  be  paid  to  each  claimant,  such  payments  ex- 
hausting the  fund,  lu  a  suit  brought  against  the  offi- 
cer by  a  creditor  who  had  objected  to  the  basis  of  dis- 
tribution, but  had  received  the  money  offlsred  him. 
Held,  (1)  that  the  agreement  had  wholly  superseded 
the  rights  of  the  parties  as  attaching  creditors ;  (2) 
that  the  plaintiff  by  receiving  the  money  in  the  cir- 
cumstances had  accepted  it  as  his  share;  (8)  that  the 
sale  of  the  property  by  the  officer,  though  In  form  an 
official  sale,  was  yet  made  by  him  under  the  agree- 
ment of  the  parties  and  as  their  agent,  and  that  his 
compensation  was  to  be  a  reasonable  sum,  and  was  not 
limited  to  the  statutory  fees  of  an  officer.  Conn.  Sup. 
Ct.,Feb.  12, 1886.  Blake  v.  Baldwin.  Opinion  by  Gran- 
ger, J. 

Attorney  and  client— liabilitt  of  client  roR 
acts  of  attobnet  in  procttrino  false  imprison- 
ment.—a.,  as  attorney  for  B.,  brought  an  action 
against  C,  and  recovered  a  Judgment.  Execution  was 
issued  thereon,  and  A.'s  clerk,  seeing  the  execution  in 
the  office  of  A.,  and  deeming  it  needed  attention, went 
before  a  master  In  chancery  for  S.  county,  and  ap- 
plied for  a  certificate,  upon  which  C  was  arrested. 
The  arrest  was  illegal,  C.  not  being  a  resident  of  S. 
county,  and  having  no  place  of  business  there.  A.'s 
clerk,  in  procuring  the  certificate  and  causing  the  ar- 
rest, acted  without  the  knowledge  of  or  any  instruc- 
tion from  A.  or  B.  Held,  that  B.  was  liable  for  the 
acts  of  A.  or  his  clerk  in  making  the  false  arrest.  The 
defendant  contends  that  the  attorney  had  no  author- 
ity himself,  without  express  directions,  to  take  the 
necessary  steps,  and  to  proceed  to  arrest  the  plaintiff. 
Certain  early  English  cases  have  been  cited  by  defend- 
ant, to  the  effect  that  the  authority  of  an  attorney  ter- 
minates with  obtaining  judgment  and  execution.  They 
do  not  require  comment  except  to  say  that  they  pro- 
ceed upon  the  ground  that  all  the  attorney  Is  required 
to  do  by  his  warrant  is  thus  terminated.  But  the 
warrant  of  attorney'  is  not  used  in  this  Common- 
wealth, and  in  this  respect  there  is  a  difference  be- 
tween the  English  practice  and  our  own.  Nor  would 
it  appear  that  obtaining  the  execution  is  now  recog- 
nized in  England  as  the  termination  of  the  duty  of  the 
attorney,  if  it  ever  was  so  formerly.  In  Collett  v. 
Foster,  2  Hurl.  &  N.  356,  the  principal  was  held  liable 
for  the  act  of  his  attorney  in  causing  a  plaintiff  im- 
properly to  be  arrested  on  ca.  sa.^  no  order  to  this  ef- 
fect having  been  given  by  him.  In  Smith  v.  Eeal,  9 
Q.  B.  Div.  340,  it  is  said  by  Lord  Justice  Lindley :  *'It 
was  the  duty  of  the  solicitor  to  conduct  the  action  in 
the  ordinary  way ;  and  if  his  client  obtains  judgment, 
it  is  his  duty  to  do  such  acts  as  are  necessary  to  ob- 
tain the  fruits  of  his  judgment.  If  blJL  fa.  is  neces- 
sary, he  must  issue  it,  and  make  the  proper  Indorse- 
ment on  the  writ ;  and  if  he  makes  a  mistake  in  so  do- 
ing, his  client  is  responsible."  In  Butler  v.  Knight, 
L.  R.,  2  Exch.  10&-113,  It  Is  said,  In  substance,  the  dis- 
tinction between  powers  of  attorney  before  and  after 
judgment  is  less  marked  than  formerly.  The  attorney 
has  a  reasonable  discretion  in  the  attainment  of  the 
object  in  view,  and  the  selection  of  remedies.  It 
would  be  mischievous  to  hold,  where  there  is  any  evi- 
dence that  the  authority  of  the  attorney  was  continued 
after  judgment,  that  the  attorney  had  no  authority  to 
act  according  to  the  exigency  of  the  case.  It  has 
always  been  held  in  this  country  that  an  attorney  is 
invested  with  a  large  discretionary  power,  in  any 
thing  pertaining  to  the  collection  of  a  demand  in- 
trusted to  bim  for  that  purpose,  and  that  bis  client 
must  answer  in  damages  if  injury  is  occasioned  by  his 
conduct  in  the  genernl  scope  of  this  employment. 
While  he  cannot  disobarge^K  debt  orjan  execution 
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without  reoeiving  satiBfaction,  he  has  ooutrol  of  the 
selection  of  legal  remedies  and  processes  which  he 
TDBj  deem  most  effectual  in  accomplishing  his  object. 
The  confidence  reposed  in  him  by  his  client,  the  suj)- 
posed  ignorance  by  the  latter  of  the  most  appropriate 
remedies  require  this.  Willard  v.  Goodrich,  81  Vt. 
697,  600;  Jenney  v.  Delesdemier,  20  Me.  183;  Fairbanks 
V.  Stanley,  18  id.  298r,  Turner  v.  Austin,  16  Mass.  181; 
Cordon  V.  Jenney,  id.  465;  Caswell  v.  Cross,  120  id. 
M5;  Carleton  v.  Akron  Sewer  Pipe  Co.,  129  id.  40; 
Moulton  V.  Bowker,  115  id.  86;  Schoregge  t.  Gordon, 
29  Minn.  867;  S.  C,  13  N.  W.  Eep.  194;  Qark  v.  Ran- 
dall, 9  Wis.  135.  Proceedings  in  the  execution  are 
proceedings  in  the  suit  which  the  attorney  is  author- 
ized to  bring.  Union  Bank  ▼.  Geary,  5  Pet.  9B-112; 
Erwin  v.  Blake,  8  id.  18-25;  Flanders  v.  Sherman,  18 
Wis.  575;  Planters*  Bank  ▼.  Massey,  2  Heisk.  860; 
Mayer  v.  Hermann,  10  Blatohf.  256.  It  has  been  held 
that  he  may  receive  seizin  on  levy  of  execution;  may 
discharge  execution ;  may  direct  it  to  be  issued  in  a 
particular  manner;  may  in  his  discretion  take  outfit 
fa,  or  CO.  so.,  and  cause  defendant  to  be  arrested 
thereon.  Pratt  v.  Putnam,  13  Mass.  863;  Langdonv. 
Potter,  id.  819;  Corning  v.  Southland,  8  Hill.  552;  Hy- 
ams  V.  Michel,  3  Rich.  Law,  803.  In  Gray  v.  Wass,  1 
Greeul.  257,  it  is  said  by  Chief  Justice  Melleu :  That 
"  the  power  of  an  attorney  does  not  cease  until  he  has 
collected  the  debt  committed  to  him  for  collection  is 
admitted.*'  In  Heard  v.  Lodge,  20  Pick.  53,  it  is  said 
by  Mr.  Justice  Dewey :  "  It  Is  within  the  scope  of  the 
power  of  the  attorney  to  institute  all  such  further 
proceedings  as  are  necessary  to  render  the  judgment 
effectual  to  the  creditor  for  the  recovery  of  his  debt. 
It  has  t>een  held  to  be  the  imperative  duty  of  an  at- 
torney in  the  original  action,  when  the  body  of  the 
debtor  was  arrested,  to  institute  a  scire  fadaa  against 
the  bail,  and  if  he  neglect  to  do  so  he  is  held  responsi- 
ble.*' Dearborn  v.  Dearborn,  15  Mass.  816.  Mass. 
Sup.  Jud.  Ct.,  May  11, 1886.  Shatiuck  v.  DiU.  Opinion 
by  Devens,  J.    [7  N.  E.  Rep.  89.] 

CONSTlTUnONAIi     ULW—  ELECTIONS— BRIBERY      AT 

KOMINA.TINO  KUBCTioNS.—  An  act  to  prevent  bribery 
and  fraud  at  nominating  elections  and  conventions  is  a 
lawful  exercise  of  legislative  power.  The  act  of  1881  Is 
one  of  the  election  laws  of  the  Commonwealth,  and 
any  person  violating  it  falls  nnder  the  disqualification 
imposed  by  the  Constitution.  It  was  contended  on 
behalf  of  the  defendant  that  primary  elections  are  not 
elections  at  all  within  the  meaning  of  the  Constitu- 
tion, and  that  a  statute  regulating  them  is  not  an  elec- 
tion law.  That  they  come  within  the  mischief  in- 
tended to  be  remedied  is  too  plain  for  argument. 
Under  our  form  of  government  a  vast  system  of  po- 
litical machinery  has  grown  up  by  which  elections 
have  been  for  many  years  practically  controlled.  It  is 
so  far  reaching  in  its  effects  that  the  people  have«  in 
many  Instances,  little  to  do  at  the  polls  beyond  the 
ratification  of  what  had  been  already  done  by  nomi- 
nating conventions.  Such  conventions  have  often 
been  controlled  by  the  very  iiifiuences  which  the  Con- 
stitution and  the  act  of  1881  seek  to  strike  down.  The 
influence  which  these  primary  elections  have  for  good 
or  evil  upon  the  politics  of  the  country  is  overshadow- 
ing. In  many  portions  of  the  State,  as  is  well  known, 
a  nomination  by  a  convention  of  one  of  the  parties  is 
practically  the  equi?alent  of  an  election.  In  some  in- 
stances it  is  the  precise  equivalent,  as  in  the  case 
where  there  are  two  persons  to  elect,  and  the  elector 
is  allowed  by  law  to  vote  for  but  one.  The  importance 
of  the  relation  of  the  primary  to  the  general  election 
must  be  apparent  to  every  one  who  does  not  shut  his 
eyes  that  he  may  not  see,  and  stop  his  ears 
that  he  may  not  bear.  Primary  elections  and 
nominating  conventions  have  now  become  a  part  of 


our  great  political  system,  and  are  welded  and  riveted 
into  it  so  firmly  as  to  be  difficult  of  separation.  The 
act  of  1881  recognizes  this  fact;  it  treats  primary  elec- 
tions as  part  of  a  great  system ;  it  declares  them  to  be 
elections,  to  l>e  regulated  by  law  to  some  extent ;  and 
prescribes  and  punishes  certain  frauds  committed 
thereat.  It  concerns  elections  in  a  most  important 
sense.  How  then  can  we  say  that  it  is  not  an  election 
law  when  the  Legislature  has  declared  that  it  is? 
Moreover  the  relation  of  nominating  conventions  to 
the  general  election,  and  the  importance  of  that  rela- 
tion is  recognized  by  the  Constitution  itself.  This  is 
notably  so  in  article  7,  which  nrescribes  the  oath  of 
office,  and  which  requires  all  senators  and  representa- 
tives, and  all  judicial.  State,  and  county  officers  to 
swear  that  **  I  have  not  paid  or  contributed,  or  prom- 
ised to  pay  or  contribute,  either  directly  or  indirectly, 
any  money  or  other  valuable  thing,  to  procure  my 
nomination  or  election,'*  etc.  As  before  observed,  the 
Constitution  must  be  construed  liberally  so  as  to  carry 
out,  and  not  defeat  the  purpose  for  which  it  was 
adopted.  If  we  give  it  the  narrow  construction 
claimed  for  it,  a  candidate  for  office  might  resort  to  all 
manner  of  bribery  and  fraud  in  procuring  his  nomlna. 
tion ;  yet  if  he  conduct  himself  properly  after  his  nom. 
iuatlon,  he  could  wholly  evade  the  constitutional  pro- 
hibition. This  applies  with  special  force  to  oases 
where  a  nomination  is  the  equivalent  to  an  election. 
In  such  instance  the  nominee  may  well  be  an  honest 
man  between  his  nomination  and  election,  for  he  has 
no  motive  to  be  a  rog^e.  By  the  words  **  any  election 
law"  the  framers  of  the  Constitution,  and  the  people 
who  adopted  it,  evidently  meant  to  include  any  act 
which  the  Legislature  might  thereafter  enact  for  the 
purpose  of  purifying  our  elections.  The  act  of  1881 
was  passed  to  give  effect  to  this  constitutional  provis- 
ion, and  it  matters  little  at  what  stage  of  the  campaign 
the  fraud  is  committed.  It  is  as  much  an  election  law 
when  it  strikes  at  the  fraud  at  the  primary  election,  as 
when  it  arrests  the  fraudulent  l>allot  just  as  it  is  ready 
to  be  dropped  into  the  box  at  the  general  election. 
We  would  belittle  the  Constitution,  and  fritter  away 
one  of  its  best  and  wisest  provisions,  were  we  to  give 
it  the  narrow,  technical  construction  claimed  for  it  by 
this  defendant.  Penn.  Sup.  Ct.,  May  17,  1886.  Leon" 
ard  V.  Commonwealth.  Opinion  by  Paxson,  J.  [4  Atl. 
Rep.  220.] 

Contract— CONSIDERATION— MOBAi*  obligation— 
EXPRESS  PROMISE.— A.  gave  to  B.,  who  had  been  em- 
ployed by  him  for  a  number  of  years  as  sales-woman, 
a  due-bill  for  $3,000,  payable  within  one  year  after  his 
death,  and  stating  that  it  was  for  additional  compen- 
sation for  services  rendered.  A.  died,  and  his  execu- 
tors, on  suit  being  brought  on  the  due-bill,  set  up  want 
of  consideration.  A  previous  writing,  also  signed  by 
the  decedent,  is  in  evidence,  in  which  he  recites  that 
the  plaintiff  bad  been  in  his  employment  for  twenty- 
three  years  as  sales-lady ;  that  she  had  been  faithful 
in  the  discharge  of  her  duty ;  and  that  he  wished  to 
give  her  additional  compensation  for  her  services;  and 
in  consideration  of  these  facts  he  agrees  that  he  will 
give  her  a  due-bill  for  $3,000  to  be  paid  by  his  execu- 
tors within  one  year  after  his  death.  The  decedent 
lived  upward  of  two  months  after  this  paper  was  ex- 
ecuted, and  the  plaintiff  continued  to  render  him  ser- 
vice to  the  time  of  his  death.  HeZd,  that  the  due-bill 
was  on  a  sufficient  consideration.  The  writing  not 
only  recognizes,  but  declares  that  the  due-bill  shall  be 
given  as  compensation  for  services  rendered,  addi- 
tional compensation,  it  is  true,  but  compensation 
nevertheless.  To  what  it  was  additional  we  do  not 
know.  Whether  it  was  additional  to  full  or  only  par- 
tial compensation  previously  paid,  is  only  a  matter  of 
conjecture.    There  is  no  inference  of  law  that  the  pre- 
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Tions  compensation  was  in  fall,  and  the  inference  of 
f^t  would  rather  be  that  it  was  partial  onlj,  simply 
becaose  the  decedent  himself  so  treats  and  declares 
it.  Sach  a  declaration  is  certainly  some  evidence  that 
there  was  an  obligation  which  the  decedent  regarded 
as  binding  upon  him ;  and  in  consideration  of  his  own 
sense  of  duty  in  the  circumstances,  no  matter  how  it 
arose,  he  contracted  with  the  plaintiff  that  he  would 
give  her  a  due-bill  for  the  amount  stated.  In  execu- 
tion of  this  contract  he  did  give  her  the  due-bill  in 
question  upon  which  this  suit  is  founded.  If  it  be 
granted  that  the  agreement  to  give  the  due-bill  im- 
posed no  legal  obligation,  how  can  it  be  denied  that  it 
created  at  least  a  moral  obligation  to  do  bo  ?  The  duty 
to  perform  a  positive  promise  which  is  not  contrary  to 
law  or  to  public  policy,  or  obtained  by  fraud,  imposi- 
tion, undue  influence,  or  mistake,  is  certainly  an  ob- 
ligation in  morals,  and  if  so  it  is  a  sufficient  consider- 
ation for  an  express  promise.  But  in  the  duo-bill  the 
recital  of  the  consideration  of  actual  services  rendered 
is  repeated,  and  it  is  some  proof  that  the  services  had 
been  rendered,  and  had  not  been  fully  compensated. 
The  decedent  himself  so  admits  and  asserts,  and  it 
would  be  an  unjust  assumption  in  the  law  to  infer  the 
contrary  in  the  face  of  such  testimony.  These  fea- 
tures in  the  present  case  constitute  a  wide  difference 
between  it  and  the  case  cited  for  the  plaintiff  in  error, 
in  which  it  was  either  proved  or  properly  assumed 
that  the  past  consideration  was  entirely  executed. 
Here  there  is,  in  the  first  place,  a  written  agreement 
to  give  the  due-bill,  and  the  actual  execution  and  de- 
livery uf  the  due-bill  in  performance  of  that  agree- 
ment. There  is  in  addition  the  undisputed  declara- 
tion of  the  promise,  or  that  both  the  agreement  and 
due-bill  were  given  as  compensation  for  long  and 
faithful  services  actually  rendered  by  the  plaintiff, 
and  no  distinct  proof  that  those  services  had  been 
fully  paid  for.  In  such  circumstances  we  cannot  say 
there  was  no  evidence  of  any  obligation,  legal  or  moral, 
to  give  the  due-bill  in  question ;  and  such  being  the 
case,  there  being  nothing  else  to  impeach  the  right  of 
recovery,  the  court  below  was  right  in  directing  a  ver- 
dict for  the  plaintiff.  Penn.  Sup.  Ct.,  April  20, 1886. 
BenUey  v.  Lanib.  Opinion  by  Green,  J.  [4  Atl.  Rep. 
200.] 
Criminal  law— new  tbial-nbwly  discovebbd  ev- 
IDENCE— After  a  conviction  of  murder,  the  defendant 
discovered  that  the  deceased  had  made  dying  declara- 
tions tending  to  reduce  the  offense  to  manslanghter. 
This  was  known  to  the  State's  attorney,  but  not  to  the 
defendant  or  his  attorney  at  the  time  of  the  trial.  Held^ 
that  a  new  trial  should  be  granted.  The  general  rule 
is  that  a  new  trial  will  not  be  granted  merely  for  the 
purpose  of  admitting  cumulative  evidence,  or  to  im- 
peach a  witness.  The  rule  however  is  subject  to  ex- 
emptions. Ck>chran  v.  Ammon,  16  III.  816.  In  Fabril- 
ins  V.  Cocky  8  Burr.  1771,  Lord  Mansfield  granted  a 
new  trial  because  of  the  discovery,  subsequent  to  the 
trial,  that  the  judgment  was  rendered  upon  the  testi- 
mony of  a  witness  whose  testimony  was  suborned.  In 
Peagram  v.  King,  2  Hawks,  605;  S.  C,  11  Am.  Dec. 
798,  a  court  of  equity  decreed  a  new  trial  at  law  be- 
cause of  the  discovery,  subsequent  to  the  trial,  that 
the  judgment  was  rendered  u];>ou  perjured  evidence. 
In  Wright  v.  State,  44  Tex.  645,  where  the  principal 
witness  for  the  State,  in  an  affidavit,  stated  that  her 
evidence  given  on  the  trial  was  incorrect,  and  her 
mother,  by  affidavit,  stated  that  she  was  unreliable,  it 
was  held  to  be  grounds  for  new  trial  as  subequently 
discovered  evidence.  So  in  Great  Falls  Manuf*g  Co* 
V.  Mates,  5  N.  H.  674,  it  was  held  sufficient  ground  for 
new  trial  that  one  of  the  witnesses  on  whose  evidence 
the  verdict  was  rendered,  was  convicted  of  perjury  in 
his  testimony,  on  his  own  confession.  In  Durant  v< 
Aahmore,  2  Rich.  Law,  1B4,  a  new  trial  was  granted  on 


after-discovered  written  evidence  which  might  have 
affected  the  witness'  credit  with  the  jury.  And  to 
the  same  effect  is  Ecfert  v.  Des  Coudres,  1  Mill,  70.  It 
cannot  be  objected  to  granting  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  that 
such  evidence  is  cumulative  if  It  is  of  a  different  kind 
or  character  from  that  adduced  on  the  trial.  Whart. 
Crim.  PI.  &  Pr.  (8th  ed.),  §  870;  Long  v.  State,  54  G  a. 
664;  Guyot  v.  Butts,  4  Wend.  579.  A  majority  of  the 
court  are  of  the  opinion  that  the  facts  here  disclosed, 
under  the  peculiar  circumstances  of  the  case,  exempt 
this  statement  from  the  operation  of  the  general  rule 
referred  to,  and  that  a  new  trial  ought  to  have  been 
granted  to  Merritt  Fletcher.  III.  Sup.  Ct.,  MaylS,  1886. 
Fletcher  v.  People.  Opinion  per  Curiam.  [7  N.  E.  Rep. 
80.] 

OBarTRUCTION  OF  HIGHWAY  —  ABANDONMENT. 

—Where  the  public  acquiesce  in  the  occupation  of  a 
part  of  a  road  by  the  adjoining  land-owners  for  miles 
along  the  line,  in  such  a  manner  as  to  narrow  it,  for 
more  than  twenty  years,  an  abandonment  will  be  pre- 
sumed, and  no  criminal  prosecution  can  be  main- 
tained, for  obstructing  the  highway,  against  one  who 
in  good  faith  sets  his  fence  on  the  line  with  his  neigh- 
l>or8.  Manifestly  if  none  but  the  appellant,  or  if  only 
an  isolated  person  here  and  there  along  the  line,  had 
intruded  or  encroached  upon  the  Michigan  road,  by 
merely  extending  the  line  of  fence  into  or  upon  it,  no 
presumption  of  an  abandonment  could  have  arisen 
from  the  fact.  Something  more  than  the  encroach- 
ment merely  of  one  person  will  be  required  to  work 
an  abandonment.  No  one  would  have  the  right  to  as- 
sume, under  ordinary  circumstances,  that  a  highway 
had  been  abandoned  along  his  field  or  farm,  while  as 
to  all  other  adjacent  fields  and  farms,  it  was  being 
maintained  the  width  at  which  it  was  laid  out  and  es- 
tablished. On  the  other  hand,  if  through  a  given  dis- 
trict or  neighborhood,  or  along  a  particular  line,  a 
highway  had  been  maintained,  sul>stantially  of  a  uni- 
form width,  less  than  that  at  which  it  was  established, 
for  twenty  years  or  more,  an  abandonment  by  lawful 
authority  might  well  be  presumed,  so  far  as  the  excess 
is  concerned  along  that  part  of  the  line.  We  think 
this  is  the  fair  result  of  the  cases,  and  a  reasonable 
view  of  the  subject.  Where  the  public  authorities  had 
permitted  the  owners  of  property  along  the  line  of  a 
highway  to  occupy  and  improve  their  property  in  such 
a  way,  and  had  acquiesced  for  such  a  length  of  time 
as  that  to  involve  such  owners  in  criminal  consequen- 
ces, although  acting  in  good  faith  on  the  appearance 
of  things,  would  be  manifest  Injustice,  an  abandon- 
ment will  be  presumed.  Where  the  owner  or  occu- 
pant of  lands  along  a  highway  does  nothing  more  than 
to  maintain  the  highway  at  a  general  uniform  width 
at  which  it  has  been  maintained  by  adjoining  owners 
for  twenty  years  or  more,  it  would  be  manifest  in- 
justice to  maintain  a  criminal  prosecution  against 
such  owner.  Whatever  else  the  public  may  do,  it  can- 
not assert  its  right  to  re-open  the  highway  by  that 
method.  In  such  a  case  as  we  have  assumed,  a  pre- 
sumption of  abandonment  will  be  indulged ;  and  when 
to  disturb  long- established  lines  would  involve  orimi- 
nal  consequences,  or  work  serious  injustice  to  valuable 
improvements  made  in  good  faith,  such  presumption 
will  be  conclusive.  Brooks  v.  Riding,  46  Ind.  15;  Jef- 
ferson ville,  etc.,  R.  Co.  Y.  O'Connor,  87  id.  95;  Sims 
T.  City  of  Frankfort,  79  id.  446;  Louisville,  etc.,  Ry. 
Co.  V.  Shanklin,  98  id.  573;  Amsbey  v.  Hinds,  46  Barb. 
622;  Ang.  Highw.,  S  823;  Dill.  Mun.  Corp.  667-675. 
While  it  is  true  that  the  statute  of  limitations,  operat. 
ing  alone,  may  not  bar  the  right  of  the  public  to  in- 
sist upon  the  use  of  a  highway,  yet  if  such  appearance 
is  created  by  non-user  as  that  acts  are  done  by  an  ad- 
joining proprietor  which  indicate  that  he  is  in  good 
faith  claiming  as  bis  own  that  which  is  in  fact  a  part 
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of  the  highway,  and  is  ezpeudiug  money  ou  the  faith 
of  his  claim,  by  adjusting  his  property  to  the  highway 
as  he  supposes  or  claims  it  to  be,  the  public  will  be  es- 
topped. Cheek  v.  City  of  Aurora,  9Si  Ind.  107.  Ind. 
Bup.  Ct,  May  18,  1880.  Hamilton  ▼.  State.  Opinion 
by  Mitchell,  J.    [7  K.  E.  Rcip.  9.] 

EVIDKNOH  —  PRODUCTION  OF   BOOKS  —  SBAUNO  UP 

IKRELBYANT  POBTION8.— On  an  Order  for  the  produc- 
tion of  account  books,  the  court  may  give  leave  to 
seal  up  irrelevant  portions.  It  was  made  to  appear 
that  the  stocks  in  question,  as  is  the  usage  with  stock 
brokers  in  Chicago,  were  bought  and  sold  by  appellees 
through  their  agents  in  New  York,  on  the  New  York 
Exchange ;  that  the  books  of  appellees  do  not,  and  the 
books  of  stock  brokers  in  Chicago,  as  customarily 
kept,  would  not  show  some  of  the  said  facts  said  to  be 
needful  for  testing  the  accuracy  of  appellant's  per- 
sonal account;  and  that  they  can  only  be  shown  by 
the  books  of  the  New  York  correspondent.  It  seems 
therefore  that'in  this  case  the  inspection  of  appellees' 
accounts  with  other  persons  would  not  serve  the  pur- 
pose of  determining  as  to  the  correctness  of  appellant's 
account ;  and  that  for  the  court  to  have  gone  further 
than  it  did  in  its  ruling,  and  to  the  extent  asked  by 
appellant,  would  have  been  but  a  needless  exposure  of 
appellees'  trasactions  with  their  other  customers.  The 
court's  action  was  in  conformity  with  the  authorized 
practice  in  respect  of  the  production  of  books  geueiv 
ally.  In  Greenl.  Ev.,  {  801,  it  is  laid  down :  "And 
where  books  are  to  be  produced,  the  defendant  will 
have  leave  to  seal  up  and  conceal  all  such  parts  of 
them,  as  according  to  his  aflOldavit  previously  made 
and  filed,  do  not  relate  to  the  matters  in  question." 
In  Dias  v.  Merle,  2  Paige,  404,  the  court  say :  '*  While 
the  course  of  judicial  investigation  frequently  requires 
a  party  to  produce  parts  of  his  books  in  which  the  ad- 
verse party  has  an  interest,  for  the  inspection  of  the 
latter,  it  may  frequently  be  of  great  importance  to  the 
former  that  his  accounts  and  transactions  with  other 
persons  should  not  be  exposed  to  the  examination  of 
strangers,  and  particularly  of  an  enraged  adversaiy. 
Where  his  books  are  subjected  to  inspection,  it  is  the 
uniform  practice  of  the  court  to  permit  a  party  to 
seal  up  those  parts  which  do  not  relate  to  the  subject 
of  litigation."  In  Gerard  v.  Pens  wick,  1  Swans.  633, 
an  agent  had  books  of  account  which  contained  some 
accounts  relating  to  his  agency,  and  others  relating  to 
his  own  private  business,  and  the  order  was  that  the 
defendant  should  leave  the  books  with  his  clerk  in 
court,  sealing  up  those  parts  which  did  not  concern 
the  plaintiff,  and  pledging  himself  by  oath  that  he 
had  sealed  up  those  parts  only.  111.  Sup.  Ct.,  May 
15,  1886.  Pynchon  v.  Day,  Opinion  by  Sheldon,  J. 
[7  N.  E.  Rep.  65.] 

PUBIilG  RROOHDS— CERTIFICATES  OP  PUBLIC  OF- 
FICERS.—A  certificate  of  a  public  officer  that  certain 
facts  exist,  or  appear  by  the  records  of  his  office,  is  not 
competent  evidence  of  such  facts ;  and  at  the  trial  of  a 
complaint  against  the  defendants,  charging  them  with 
unlawfully  fishing  in  a  pond  alleged  to  have  been 
leased  to  the  complainant,  a  certificate  of  the  secre- 
tary of  the  Commonwealth,  attached  to  what  pur- 
ported to  be  a  lease  of  the  pond  in  question  to  the 
complainant,  certifying  that  certain  signatures  borne 
upon  the  lease  were  genuine,  and  that  two  of  the  per- 
sons named  were  "  commissioners  of  inland  fisheries 
at  the  date  of  the  lease,"  the  lease  not  being  in  the 
custody  of  the  public  officers,  is  extra-official,  and  in- 
adequate to  make  the  proof  required  of  the  validity  of 
the  lease.  The  lease  offered  in  the  case  at  bar  was  not 
in  the  lawful  custody  of  those  persons  who  are  now 
the  commissioners  of  inland  fisheries.  It  had  been 
left  in  the  custody  of  the  town  officers,  and  it  was  by 
putting  the  original  in  eTidence  that  the  government 


sought  to  establish  its  case.  It  was  necessary  to  es- 
tablish the  fact  that  at  least  those  who  sig^ned  as  com- 
missioners were  such  at  the  date  of  the  lease,  and  to 
prove  their  handwriting.  The  certificate  of  the  secre- 
tary did  not  aid  in  this.  If  the  records  of  his  office 
enabled  him  to  state  who  were  the  commissioners  at  a 
former  time,  when  the  lease  was  executed,  he  may 
properly  certify  the  record  which  shows  this,  but  be 
cannot  certify  that  this  fact  appears  by  the  record.  A 
certificate  frpm  a  public  officer  that  certain  facts  exist, 
or  appear  by  the  records  of  his  office,  is  not  competent 
evidence  of  such  facts.  Bobbins  v.  Townsend,  20 
Pick.  345;  Way  land  v.  Ware,  109  Mass.  248;  Hanson  v. 
South  Scituate,  115  id.  336.  Nor  is  the  certificate  of 
the  secretary  competent  upon  the  question  whether 
the  signatures  to  the  original  lease  are  genuine.  He  is 
not  authorized  by  law  to  attest  them.  As  to  matters 
which  he  is  not  authorized  by  law  to  attest,  his  certi- 
ficate is  extra-official,  can  have  no  higher  weight  than 
that  of  a  private  citizen,  and  is  therefore  inadequate 
to  make  the  proof  required.  Oakes  v.  Hill,  14  Pick. 
442-448.  The  lease  offered  as  an  original  required  some 
additional  proof  of  its  authenticity,  and  was  therefore 
improperly  admitted.  Mass.  Sup.  Jud.  Ct.,  May  12, 
1886.  Commojiwealth  v.  Richardson,  Opinion  by  Dev- 
ens,  J.    [7  N.  E.  Rep.  26.] 

REGISTER  OF  MARRIAGE  IN    ANOTHER   STATE. 


—A  register  of  a  marriage,  kept  in  a  sister  State,  by  a 
clerk  of  a  court  of  record,  or  a  certified  copy  thereof, 
is  inadmissible  to  prove  a  marriage  unless  it  appears 
that  such  register  is  kept  pursuant  to  a  statute.  There 
was  no  evidence  whatever  of  any  law  or  usage  of  Min- 
nesota upon  the  subject.  We  have  a  statute  making 
the  register  of  marriages  in  this  State  evidence  of  a 
marriage.  It  not  only  does  not  appear  that  there  is 
any  such  statute  in  Minnesota,  but  it  does  not  appear 
that  by  the  law  of  Minnesota  there  is  any  provision 
for  the  keeping  of  a  register  of  marriages.  It  is  laid 
down  in  1  Greenl.  Ev.,  $  484,  that  registers  of  births 
and  marriages  made  pursuant  to  the  statutes  of  any 
of  the  United  States  are  competent  evidence.  It  is 
because  of  their  being  made  by  public  authority,  and 
under  the  sanction  of  official  duty,  that  they,  and  ex- 
emplified copies  of  them,  are  received  in  evidence.  It 
does  not  here  appear  that  the  registry  in  question  was 
made  by  any  such  authority  or  sanction ;  it  appearing 
merely  that  there  were  In  the  clerk's  office  such  a 
marriage  license  and  certificate  of  marriage  copies  of 
which  were  given.  We  are  inclined  to  hold  there  was 
error  in  admitting  the  certificate  of  the  register  in 
evidence.  III.  Sup.  Ct.,  May  16,  1886.  Tucker  v.  Peo- 
ple,   Opinion  per  Curiam,    [7  N.  E.  Rep.  51.] 

Gift— POLICY  of  insurance— delivery.— A.,  who 
was  about  to  be  married  to  B.,  offered  to  have  a  policy 
of  insurance  upon  his  life  taken  out  in  her  name.  This 
she  declined  to  accept  if  so  taken  out.  A.  then  had 
the  policy  issued  in  his  own  name,  and  later  married 
B.  The  policy  was  placed  with  other  papers  of  A.  and 
B.  in  a  safety-box,  which  A.  handed  to  B.  to  give  to 
her  mother  to  keep  for  her.  No  actual  assignment  of 
the  policy  was  ever  made  to  B.,  but  A.  a  number  of 
times  mentioned  that  the  insurance  it  evidenced  had 
been  effected  for  the  benefit  of  B.  A.  died  intestate 
and  without  creditors.  In  a  contest  between  B.  and 
certain  relatives  of  A.,  as  to  whether  the  amount  due 
upon  the  policy  belonged  to  B.  or  to  the  estate  of  A.. 
held^  that  under  the  circumstances  it  should  be  con- 
sidered the  separate  property  of  B.  Had  A.  executed 
an  assignment  of  the  policy  in  question  to  his  wife, 
there  could  have  been  little,  if  any  doubt  as  to  her 
right  to  the  proceeds,  though  the  delivery  of  that  as- 
signment had  been  evidenced  by  nothing  more  than 
its  deposit  in  a  box,  or  other  receptacle,  common  to 
the  use  of  both  husband  and  wife.    But,  says  Mr.  Jus- 
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tioe  Sbanwood,  in  Boud  v.  BoatlDg,  78  Peuu.  St.  210: 
^*  Is  not  a  gift  au  assigumeut,  perfected  by  deliverj, 
which  debars  the  douor  from  revocation?  "  Undoubt- 
edly it  is,  and  this  doctrine  is  recognized  in  Grej^s 
Estate,  1  Barr.  S26.  It  is  however  hardlj  necessary  to 
refer  to  authorities  in  support  of  a  principle  now  so 
weU  established.  Certainly  this  delivery  was  quite  as 
complete  as  that  in  the  case  of  Crawford's  Appeal,  01 
Penn.  St.  63,  where  a  husband  directed  a  clerk  to  en- 
ter on  his  books  a  credit  to  his  wife  in  the  sum  of 
13,000,  and  annually  added  the  interest  thereto  until 
his  death.  There  was  in  this  case  no  delivery  which 
was  good  for  any  thing  either  as  against  the  husband 
or  his  creditors,  yet  as  against  volunteers  it  was  held 
to  raise  a  valid  trust  iu  favor  of  the  wife.  We  would 
indeed  regard  it  as  a  very  ungracious  task  were  we 
compelled  to  take  the  gift  of  a  kind,  though  perhaps 
careless  husband  to  his  confiding  wife,  and  transfer  it 
to  those  for  whom  he  never  intended  it.  It  is  true. we 
would  do  BO  did  the  law  and  facts  of  the  case  so  deter- 
mine, and  so  doubtless  would  the  court  below  have 
done  under  like  circumstances,  but  as  the  matter  now 
stands,  as  facts  and  law  are  with  the  appellee,  we  are 
the  rather  pleased  to  affirm  the  decree  of  the  Orphan's 
Court.  Penn.  Sup.  Ct.,  Feb.  15,  1886.  Appeal  qfMa^ 
deircL.    Opinion  by  Gordon.  J. 


DECOYS  AND  DETECTIVES. 

IN  People  V.  Barker  (Mich.  Sup.  Ct.),  27  K.  W.  Rep. 
549,  we  find  the  following  vigorous  dissenting  opin- 
ion by  Judge  Morse : 

Morse,  J.  (dissenting).  I  cannot  assent  to  confirm 
the  conviction  in  this  case.  Every  man  under  the 
Constitution  of  our  State  and  Nation  is  entitled  to  a 
fair  trial,  which  the  respondents  have  not  had.  The 
treatment  of  these  men  after  they  were  arrested,  and 
before  trial,  by  the  prosecuting  attorney  and  sheriff 
of  Van  Buren  county  was  an  outrage  upon  justice,  for 
which  there  can  be  given  no  possible  excuse,  and  the 
results  of  which,  as  intended,  were  used  against  them, 
without  right,  upon  the  trial  of  the  cause.  It  Is  true 
that  the  community  were  satisfied  generally  of  their 
guilt,  and  apprehensive  that  justice  might  be  defeated 
by  some  slip  or  technicality,  but  this  cannot  excuse  un- 
just, unfair  or  treacherous  dealing  with  the  accused, 
who  were  imprisoned  and  at  the  mercy  of  the  law  and 
its  executors.  The  more  aroused  and  the  higher  the 
feeling  against  them,  the  more  necessity  that  iu  the 
due  and  orderly  administration  of  justice  the  safe- 
guards of  the  Constitution  and  the  laws  should  not  be 
removed  or  kept  from  them,  and  the  more  reason  why 
ample  opportunity  should  have  been  afforded  them  to 
employ  and  receive  the  advice  and  assistance  of  attor- 
neys of  their  own  choice  and  seeking.  A  more  shame- 
ful and  disgraceful  method  of  depriving  men  accused 
of  any  opportunity  of  employing  counsel  and  acting 
under  their  advice ;  a  more  oppressive  and  deceitful 
course  of  conduct  to  prevent  their  enjoyment  of  their 
constitutional  privileges,  and  a  more  mean  and  wicked 
betrayal  and  suppression  of  their  rights  under  the  law 
by  these  two  officials,  I  have  never  read  in  the  history 
of  American  jorisprudence.  It  seems  like  going  back 
into  the  dark  ages  of  the  administration  of  criminal 
law,  when  a  person  acci^sed  of  crime'  was  allowed  no 
counsel  to  speak  or  act  in  his  behalf,  and  was  sub- 
jected to  the  examination  and  browbeating  of  the 
prosecutor,  assisted  often  by  the  judge,  without  any 
right  or  privilege  worth  naming  to  protect  himself. 
It  is  to  t>e  hoped  that  such  proceedings  as  are  shown 
bj  the  record  in  this  case  are  not  to  be  repeated  or 
made  a  precedent  in  our  State.  I  for  one  am  not  dis- 
posed to  tolerate  such  action,  even  if  the  consequences 
of  my  judgment  should  go  further  than  the  reversal  of 
an  otherwise  just  conviction. 


As  related  by  their  own  oaths,  the  scheme  worked 
out  by  agreement  between  the  prosecuting  attorney, 
the  sheriff  and  one  Matt  Pinkerton,  a  detective,  was 
to  keep  away  from  the  respondents  iu  this  case  all  at- 
torneys, to  introduce  Pinkerton  as  a  lawyer,  get  him 
employed  by  them,  and  then,  as  their  pretended  coun- 
sel, worm  out  a  confession  from  one  or  both  of  them, 
and  by  a  betrayal  of  their  confidence  use  the  confes- 
sion in  evidence  to  convict  them. 

Acting  upon  this  preconcerted  scheme,  the  prosecut. 
ing  attorney  and  sheriff  kept  a  letter  written  by  Mar- 
shall G.  Barker  to  Howard  k  Roos  at  Kalamazoo,  and 
also  refused  Mr.  Roos  an  interview  with  the  respond- 
ents when  he  came  to  Paw  Paw  for  the  purpose  of  see- 
ing them.  They  also  keep  all  other  counsel  from  them 
until  a  letter  from  the  Circuit  judge  informs  them 
that  the  Barkers  are  entitled  and  have  the  right  to  see 
attorneys  of  their  own  choice. 

A  detective  passing  under  the  name  of  Steams  is 
sent  by  Pinkerton  from  Chicago  to  meet  the  prosecut- 
ing attorney,  and  act  under  his  direction.  The  prose- 
cuting attorney  swears  iu  substance  that  the  man 
Stearns,  under  his  advice  and  direction,  forged  a  note 
and  went  to  the  bank  and  attempted  to  pass  it.  The 
prosecuting  attorney  then  drafted  a  complaint,  and  ar- 
rested Steams  for  forgery,  and  placed  him  in  jail 
where  he  could  have  access  to  the  respondents.  An- 
othar  detective,  Matt  Pinkerton,  then  arrived  upon 
the  scene,  ostensibly  as  the  attorney  employed  to  de- 
fend Stearns,  and  passing  under  the  name  of  A.  S. 
Trude,  a  prominent  lawyer  of  Ctiicago.  The  sheriff 
swears  that  he  introduced  Pinkerton  to  the  Barkers 
as  an  attorney,  and  as  A.  S.  Trude,  from  Chicago,  in 
Paw  Paw,  for  the  purpose  of  defending  Steams  against 
the  pretended  charge  of  forgery,  and  while  he  detains 
the  letter  written  by  Marshall  to  Howard  &  Roos,  and 
prevents  the  Barkers  from  seeing  or  employing  coun- 
sel, he  advises  the  respondents  to  employ  Pinkerton. 
alias  A.  S.  Trude,  as  their  attorney,  which  advice  they 
accept  and  follow. 

The  detective,  Pinkerton,  personating  Trude,  be- 
comes their  attorney,  and  thereby  secures  the  faith 
and  confidence  of  the  accused.  He,  as  their  attorney, 
advises  them  what  story  each  shall  tell  in  order  to  get 
Marshall  off  with  a  light  sentence,  and  to  acquit  Wil- 
liam of  any  offense  whatsoever.  He  gains  a  confes- 
sion from  each  of  them  In  accordance  with  his  theoiy, 
which  he  writes  down.  The  whole  object  of  this 
scheme  was  to  obtain  such  a  confession,  and  then  to 
use  it  against  them,  as  admitted  by  the  prosecuting  at- 
torney and  sheriff. 

The  sheriff  very  frankly  says  upon  the  witness  stand 
that  "Pinkerton  was  introduced  therefor  the  purpose 
of  gaining  the  confidence  of  the  Barkers  by  the  repre- 
sentations he  might  make  to  them;  the  object  was  to 
get  a  confession  from  them ;  '*  that  at  the  time  he 
kept  the  letter  from  Marshall  to  Howard  &  Roos  he 
did  not  want  Barker  "  to  have  an  attorney  until  Pink- 
erton had  got  through  his  part  with  him." 

When  these  confessions  had  been  secured,  the  detec- 
tive, Stearns,  who  had  been  allowed  the  liberties  of 
the  jail  upon  a  charge  of  forgery,  was  released,  add 
disappeared.  The  Barkers  are  thereupon  informed  of 
the  bogus  Trude  that  Steams  was  discharged  in  court, 
because  he  followed  the  advice  of  his  attorney, 
"Trode." 

While  the  respondents  were  thus  confined  in  jail, 
denied  the  assistance  or  right  of  counsel  save  this  pre« 
tender,  by  whom  they  were  being  deceived  and  be- 
trayed into  admissions  of  guilt,the  officials  heretofore 
named  employed  another  party  in  the  jail,  who  got 
into  his  possession  notes  and  letters  from  Marshall  to 
William  and  from  Marshall  to  his  wife,  and  from  Wil- 
liam to  Marshall,  and  handed  them  as  received  to  the 
wife  of  the  iherilL 
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The  written  oonf  esslons  obtained  by  Pinkerton  in  the 
character  of  Attorney  Trade  were  procured  for  the 
express  purpose  of  being  used  as  evidence  upon  the 
trial,  and  were  offered  by  the  prosecuting  attorney 
after  the  oircumstaiioes  of  their  procuration  had  l>een 
detailed  In  court.  They  were  properly  ruled  out  by 
the  court,  the  Circuit  judge  evincing  throughout  the 
whole  trial  a  very  manifest  disposition  to  give,  as  far 
as  it  was  in  bis  power,  these  men  a  fair  and  impartial 
trial;  yet  I  cannot  but  think  that  he  committed  a 
very  grave  error  in  admitting  the  notes  and  letters  in 
the  keeping  of  the  sheriff's  wife  in  evidence.  It  had 
the  effect  of  partially,  at  least,  carrying  out  the  con- 
spiracy of  the  detectives  and  officials  against  the  lives 
and  liberties  of  the  respondents,  as  well  as  against  the 
law.  These  notes  and  letters  were  written,  many  of 
them  during  the  time  Pinkerton  was  acting  as  the  pre- 
tended but  trusted  attorney  of  the  Barkers,  who  were 
blindly  and  implicitly  following  his  advice.  Others 
were  written  after  his  real  character  was  known  to 
them,  and  bore  evidence  upon  their  face  of  the  great 
wrong  he  had  done  them  in  his  dual  capacity  as  law- 
yer and  detective.  Nearly  every  one  of  them  was 
taunted  with  the  poison  of  this  vile  conspiracy  against 
their  rights  as  citizens,  unless  it  be  held  that  the  mere 
fact  of  arrest  for  crime  shall  make  a  man  a  felon,  and 
serve  as  an  antidote  against  auy  and  all  wrongs  that 
may  be  perpetrated  upon  the  accused  before  trial. 

Some  of  these  notes  made  reference  to  the  supposed 
lawyer,  and  what  he  had  advised  them  to  do.  Here 
are  two  of  them : 

Exhibit  A,  17.  •*  Bill,  the  way  your  woman  and 
mine  is  swearing,  that  is  the  only  way  to  get  out  clear. 
Don't  be  afraid,  for  we  are  innocent;  but  I  want  to 
get  clear,  and  can't  no  other  way.  Now,  Bill,  don't 
wait  too  long,  for  he  (Pinkerton)  says  he  cau  clear  you 
anyway,  and  me  too.  If  you  don't  you  will  go  over 
the  road  by  the  way  your  woman  says.  Tell  me  what 
is  the  reason  you  don't  say  so.    Don't  wait  now. 

"M.  G.  Barkbb." 

Exhibit  A,  18.  "  The  lawyer  wants  my  brother  to 
say,  to  help  me  as  a  brother,  to  carry  off  the  body ; 
and  for  me  to  say  I  did  kill  him  in  the  house— choked 
him  to  death,  and  went  and  got  my  brother  to  help  as 
a  brother  to  conceal  and  get  him  out  of  the  way ;  and 
seeing  the  woman  swears  to  a  He,  we  had  to  do  the 
same  thing  to  clear  us  In  it.  He  says  not  to  be  afraid, 
in  the  least,  of  nothing." 

This  detective,  acting  as  attorney,  made  these  men 
believe  that  their  wives  were  testifying  against  them, 
or  would  do  so,  and  that  the  only  way  to  get  out  of 
the  matter  was  for  Marshall  to  confess  that  he  choked 
Keith  to  death  in  the  bedroom,  and  that  William  had 
no  part  in  the  killing,  but  as  a  brother,  after  the  deed 
was  done,  helped  Marshall  to  conceal  the  body  to  cover 
up  the  traces  of  the  crime. 

The  alleged  admissions  or  confessions  of  William 
Barker  to  Depuy,  and  of  Marshall  Barker  to  DePuy 
in  the  presence  of  the  witness  Conkle,  were  made 
while  the  men  were  under  the  influeuce  and  acting  on 
the  advice  of  Pinkerton,  and  should  have  been  exclu- 
ded. It  also  appears  that»ail  the  notes  were  written 
after  Pinkerton  had  gained  the  confidence  of  the  de- 
ponents, and  some  of  them,  especially  one,  written  by 
Marshall  to  William,  told  the  story  of  the  killing,  as 
was  advised  by  Pinkerton,  and  urged  William  to  fol- 
low the  same  story,  as  the  lawyer  said  it  was  the  only 
way  to  get  clear.  In  fact  every  admission,  written  or 
verbal,  introduced  against  the  Barkers  was  in  corrob- 
oration of  the  theory  mapped  out  by  Pinkerton. 

These  respondents,  under  bis  advice  and  dictation, 
followed  the  lines  marked  out  by  him  in  these  admis- 
sions, and  as  soon  as  they  found  out  that  he  had  de- 
ceived them,  and  was  not  an  attorney,  but  a  spy,  they 
denied  them.    It  needs  but  a  glance  at  the  record  to 


show  that  if  It  bad  not  been  for  the  work  of  Pinker- 
ton there  would  have  been  no  admissions  or  oonfe»- 
sions  by  these  men.  It  is  not  disputed  but  they  were 
made  while  Pinkerton  was  acting  as  their  attorney, 
and  in  accord  with  the  theory  which  he  impressed 
upon  them  as  their  only  means  of  salvation.  This 
was  known  and  shown  in  court  before  any  of  them 
were  admitted.  The  court  left  it  to  the  jury  to  deter- 
mine whether  they  were  voluntary  or  not.  This  was 
a  grave  and  substantial  error  that  I  cannot  overlook. 
As  a  matter  of  pure  law,  they  were  plainly  not  volun- 
tary, and  the  court  should  so  have  decided.  Not  only 
was  the  hope  and  promise  of  favor  held  out  to  them, 
but  they  were  obtained  by  the  grossest  fraud  and  de- 
ceit. What  any  person  confides  to  his  attorney,  even 
in  a  civil  cause,  is  most  zealously  guarded  and  kept 
secret  by  law ;  but  by  a  trick  in  this  case  the  confes- 
sions made  to  a  pretended  attorney,  under  his  advice, 
are  also  in  substance  verbally  communicated  to  others 
in  furtherance  of  the  plan  devised  by  him,  as  he 
claimed,  for  their  escape,  and  then  allowed  to  be  used 
against  them.  Every  element  of  law  cries  out  against 
these  proceedings,  and  human  nature  is  outraged  at 
this  exhibition  of  official  treachery  and  duplicity  upon 
the  part  of  the  prosecuting  attorney  and  sheriff,  who 
joined  and  aided  in  the  detective's  plan,  and  it  does 
not  seem  to  me  that  the  excuse  '*  that  any  end  justifies 
the  means "  should  be  supported  by  the  courts  In 
Michigan. 

♦  *  ♦  There  can  be  no  excuse  for  the  employment 
of  such  means  to  obtain  a  conviction  as  were  used 
here.  If  the  law  cannot  be  enforced  or  crime  pun- 
ished without  depriving  the  accused  of  counsel,  and 
foisting  upon  them  a  detective  as  an  attorney,  with 
the  purpose  of  advising  action  on  their  part  to  betray 
and  convict  them,  it  would  be  as  well  and  less  expen- 
sive to  dispense  with  courts  and  juries,  and  authorize 
the  prosecuting  attorney  and  sheriff  at  once  to  pass 
judgment  upon  persons  arrested,  and  if  convicted  in 
the  minds  of  these  officials,  or  of  the  community,  con- 
vey them  without  further  trouble  to  State  prison.  If 
men  who  are  supposed  to  be  guilty  can  be  treated  in 
this  way,  then  may  an  innocdnt  man  also  be  subjected 
to  the  same  usage. 

COURT  OF  APPEALS  DECISIONS, 

THE  following  decisions  were  handed  down  Fri- 
day, June  26. 1886 : 

Order  affirmed  Vith  costs— Paddock  v.  Kirkham; 

—Judgment  affirmed— People  v.  Clark. Judgment 

affirmed  with  costs— Gould  v.  N.  Y.  C.  E. ;  Third  Na- 
tional Bank  of  Buffialo  v.  Carnes ;  Polley  v.  City  of 
Buffalo;  In  re  will  of  Lyon;  In  re  will  of  Decker; 
Stoughty  V.  East  River  Ferry  Co. ;  Watson  v.  Rome, 

Watertown  &  Ogdensburg  R.  Co. Appeal  dismissed 

with  costs— Hoy t  v.  Continental  L.  Ins.  Co. ;  Claim  of 
Averill  Berg  V.  Grace;  Levy  v.  Solomon. Order  af- 
firmed with  costs— People  v.  State  Bank  of  Fort  Ed- 
ward ;  Olmstead  v.  Olmstead ;  In  re  Attorney-Gen- 
eral V.  Western  New  Tork  L.  Ins.  Co. ;  Claim  of  Glo- 
wacke.  Mayor,  etc.,  of  New  York  v.  Fiden  Musee 
American  Co. ;  In  re  accounting  of  Gomprecht,  as- 
signee, etc. Order  affirmed  with  costs,  but  with  lib- 
erty to  the  purchaser  to  be  relieved  from  his  purchase 
if  he  so  elects— Protestant  Episcopal  Lay  v.  Stevens. 

Motion  to  advance  cause  denied,  with  leave  to 

submit  a  brief— Strucker  v.  Manhattan    R.    Co. 

Judgment  affirmed  with  costs— Coffin  v.  Scott. 

It  was  ordered  that  the  court  take  a  recess  until 
July  27,  at  Saratoga  Springs,  for  the  purpose  of  render- 
ing decisions,  and  that  thereafter  the  court  will  lake  a 
further  recess  to  October  i  next,  at  the  Capitol,  in 
Albany,  then  to  proceed  with  the  call  of  the  present 
calendar. 
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CURRENT  TOPICS, 

WE  had  hoped  that  we  should  not  be  called  on  to 
say  any  thing  more  about  codification  until 
next  winter's  campaign,  but  if  lawyers  will  keep  on 
talking  about  it  we  must  keep  track  of  them.  Just 
now  we  are  in  receipt  of  the  transactions  of  the  first 
annual  meeting  of  the  South  Carolina  Bar  Associa- 
tioD,  in  which  we  find  a  paper  by  Mr,  W.  A.  Lee 
on  the  Common  Law,  pronouncing  a  glowing  eulogy 
on  it,  and  then  —  mirahile  dictui  —  recommending 
codification  as  follows:  **  What  is  codification?  If 
it  consists  in  extracting,  classifying  and  digesting 
those  leading  principles  which  lie  at  the  basis  of  all 
decided  cases,  and  give  them  harmony  and  consist- 
ency ;  if  it  consists  in  giving  order  and  symmetry 
to  the  ill-sorted  material  which  lies  at  our  hands, 
rejecting  this  and  selecting  that,  but  erecting  the 
new  edifice  substantially  out  of  the  old  material,  in 
the  spirit  of  a  wise  master-builder,  and  the  temper 
of  a  just  conservatism;  in  fine,  if  it  consists  in  giv- 
ing clearness,  certainty  and  facility  of  reference  to 
the  half-buried  treasures  of  the  law,  eliminating 
the  husks  and  retaining  the  life-giving  germ,  then 
codification  is  a  thing  to  be  desired,  and  would 
seem  to  be  justified  alike  by  reason,  by  precedent 
and  by  authority.  ♦  *  ♦  Language  has  its  rules, 
and  logic  the  panoply  of  the  schools ;  and  shall  the 
law,  which  from  the  immensity  of  its  stores,  and 
the  varied  and  complex  character  of  its  material, 
needs  above  all  others  the  labors  of  the  collator  and 
codifier,  alone  fail  to  aspire  to  the  name  of  a  liberal 
science?  •  ♦  ♦  We  have  abundant  precedent 
in  the  work  of  codification  on  a  small  scale  in 
every  treatise  and  digest  which  issues  from  the 
press.  They  are  but  the  precursors,  the  avant 
emtriers  of  a  wider  and  more  complete  work,  which 
the  necessities  of  the  hour  and  the  demands  of  the 
future  are  pressing  upon  us.  In  every  State  of  the 
Union  there  has  been  a  revision  of  the  statutes,  and 
every  revision  is  codification.  We  have  penal 
codes  and  codes  of  civil  and  penal  procedure,  and 
why  not  codify  the  body  of  the  law?  Its  antiquity, 
complexity  and  immensity,  whilst  increasing  the 
diflSculty  of  the  task,  make  it  more  necessary.  It 
18  no  longer  a  question  of  utility  and  practicability, 
since  both  have  been  established  in  the  history  of 
legislation  and  jurisprudence.  Some  years  ago  we 
codified  our  military  law  and  the  law  relating  to 
county  officers;  this  was  followed  by  that  revision 
of  our  law  and  Code  of  Procedure,  which  again  re- 
vised, now  form  our  General  Statutes.  This  is  only 
work  upon  a  small  segment  of  the  law,  but  it  is  a 
beginning,  and  an  attempt  upon  a  small  scale  of  a 
work,  which  if  extended  to  embrace  the  whole  sys- 
tem of  jurisprudence,  in  its  varied  and  complex  re- 
lations, and  executed  with  the  care,  learning  and 
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skill  which  its  importance  demands,  w6uld  indeed 
give  clearness,  certainty  and  facility  of  reference  to 
that  which  is  now  confusion,  uncertainty  and  ob- 
scurity. ♦  ♦  ♦  But  the  opponents  of  codifica- 
tion, with  our  own  venerated  Legar^  at  their  head, 
tell  us  in  the  spirit  of  the  Caliph  Omar,  that  to  cod 
ify  that  which  is  fixed  and  certain  in  the  principles 
of  the  law  would  be  useless,  and  that  which  is 
doubtful  and  obscure  would  be  hurtful  —  would  be 
to  substitute  the  legislative  will  for  the  distilled 
wisdom  of  centuries,  and  to  chain  down  to  the  pro- 
crustean  bed  of  the  statute  law  the  varying  and 
accommodating  forms  of  the  common  law  —  to  dis- 
card our  books,  and  to  substitute  questions  of  con- 
struction, for  the  far  more  philosophical  search  af- 
ter analogies  in  the  multitude  of  decided  cases. 
But  admitting  that  novel  questions  of  construction 
arise,  they  are  yet  questions  to  be  decided  in  the 
light  of  adjudicated  cases,  and  a  knowledge  of  the 
old  will  be  necessary  to  explain  the  new,  and  the 
legislative  will  will  be  best  interpreted  in  the  light 
of  past  and  contemporaneous  construction.  The 
opponents  of  codification  seem  to  assume  that  it  is 
to  fix  the  law  sure  and  fast  for  all  time ;  that  it  is  to 
be  circumscribed  in  the  bounds  of  the  present,  with- 
out the  reflected  hghts  of  the  past,  or  the  antici- 
pated wisdom  of  the  future.  But  this  is  to  assume 
what  no  friend  of  codification  has  contended  for — 
that  whilst  the  world  moves  legislation  is  to  stand 
still.  This  is  not  so.  The  design  is  to  condense 
and  to  crystallize  the  fruits  of  past  research,  to  sim- 
plify the  complex,  to  bring  to  light  the  obscure;  to 
reconcile  opposing  doubts,  and  to  bring  order  out 
of  confusion;  and  rejecting  what  is  obsolete  and 
retaining  all  that  is  useful,  to  digest  the  whole  into 
symmetrical  and  harmonious  proportions.  But  the 
work  is  not  to  remain  in  the  old  moulds  of  past 
wisdom,  but  is  to  be  revised  as  revision  becomes 
necessary  to  accommodate  it  to  the  varying  wants 
of  a  complex  and  advancing  civilization.  Some  of 
us  may  not  live  to  see  the  day,  but  some  of  us  may, 
when  the  common  law,  embellished  by  the  lights 
of  learning  and  philosophy,  will  yet  surpass  the 
Code  of  Justinian  as  well  in  the  harmony  and  sym- 
metry of  its  proportions,  as  now  it  does  in  the  vigor 
and  spirit  of  its  unpruned  luxuriance,  and  may 
ment  the  title  of  being  the  noblest  body  of  laws 
that  the  world  has  ever  seen." 


'*  Charity  suffereth  long  "  in  the  English  courts  in 
these  days.  The  London  Law  Times  says:  '*  What  is 
a  charity?  That  is  a  question  more  easily  asked 
than  answered,  and  on  which  judges  have  differed. 
It  is  of  course  impossible  to  give  a  definition,  and 
little  more  can  be  done  than  to  enumerate  the  sev- 
eral objects,  gifts  to  which  have  been  held  to  be 
charitable.  In  the  recent  case  of  Pease  v.  PatUnsoUy 
54  L.  T.  Rep.  (N.  S.)  209;  33  Ch.  Div.  154,  Vice- 
Chancellor  Bacon  decided  that  a  friendly  society 
partly  supported  by  the  subscriptions  of  its  mem- 
bers, and  partly  by  donations  from  outside  is  a 
charity,  and  allowed  the  application  of  the  ey  pres 
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doctrine.  Vice-Chancellor  Hall,  ia  the  case  of  Be 
Clarke's  Trusts,  1  Ch.  Div.  497,  adopted  a  narrower 
view,  and  refused  to  apply  the  cy  pres  doctnne  to  a 
fund  which  had  been  given  to  a  friendly  society 
which  had  been  dissolved.  The  conflict  of  opinion 
betwen  tlie  two  judges  is  raised  in  an  unusually  dis- 
tinct manner.  Vice-Chancellor  Hall  says;  *  Pov- 
erty of  the  member  at  the  time  of  his  sickness  or 
lameness,  or  in  his  old  age,  was  not  required  to  en- 
title him  to  an  allowance.  It  appears  to  me  that  the 
society  was  not  a  charitable  institution.'  Vice- 
Chancellor  Bacon's  words  are  explicit  the  other 
way:  *The  object  of  charity  is  to  relieve  distress. 
Poverty  is  not  a  necessary  element  to  entitle  a  per- 
son to  receive  a  charitable  donation.'  It  would  ap- 
pear, but  not  with  absolute  clearness,  that  the  late 
Master  of  the  Rolls,  in  the  unreported  case  of  SpU- 
ler  V.  Mattdy  referred  to  in  Pease  v.*  Pattinson^  was  in- 
clined to  take  the  narrower  construction,  although 
as  that  learned  judge  directed  that  the  society  with 
which  SpiUer  v.  Maud  was  concerned  was  a  charity, 
it  is  not  safe  to  press  his  words  as  if  he  had  decided 
that  it  was  not  a  charity.  It  seems  absurd  to  lay 
down  the  rule  that  where  you  help  people  in  aid  of 
their  own  efforts  there  is  no  charity,  whereas  when 
they  do  not  help  themselves  at  all  it  is  charity. 
The  old  definition  that  *  charity  is  a  general  public 
use  '  suggests  the  sounder  principle  of  division  — 
that  the  fund  or  benefaction  must  be  either  for 
whole  communities  or  ascertainable  classes  of  peo- 
ple, as  distinguished  from  private  persons  or  par- 
ticular families.  Vice-Chancellor  Hall's  view  would 
exclude  all  the  great  educational  endowments  of 
the  country,  as  well  as  the  objects  enumerated  in 
the  statute  of  Elizabeth,  such  as  the  repair  of 
bridges,  forts,  churches,  highways,  *the  marriages 
of  poor  maids,  and  the  supportation  and  help  of 
young  tradesmen.'  "  In  another  recent  case,  Har- 
ris V.  BriscOy  chronicled  by  the  Law  Jaumal^  the 
point  decided  was  that  charity  is  a  good  defense  to 
an  action  of  maintenance.  The  court  had  to  go  back 
to  the  Year  Books,  and  the  Journal  says  the  argu- 
ment was  *^  a  severe  strain  on  the  Norman-French, 
both  of  bench  and  bar."  **  Charity,  according  to 
the  Court  of  Appeal,  is  used  by  the  law  in  its  popu- 
lar sense,  and  they  could  not  be  more  emphatic  than 
the  apostle  in  laying  down  that  it  may  '  cover  the. 
multitude  of  sins '  in  the  action  maintained.  Noth- 
ing was  said  by  the  Court  of  Appeal  of  the  decision 
of  the  lord  chief  justice  in  BradXaugh  v.  Newdegate, 
52  L.  J.  Rep.,  Q.  B.,  454,  except  that  it  was  an  au- 
thority for  the  existence  of  the  action  of  mainte- 
nance, but  it  can  hardly  stand  when  compared  with 
this  decision.  If  charity  is  a  good  defense  to  an 
action  for  maintaining  a  civil  proceeding,  the  inter- 
est which  every  one  has  in  the  observance  of  the  law 
must,  d  fortiori,  be  a  good  defense  to  an  action  for 
maintaining  a  penal  proceeding  to  enforce  the  ol>- 
servance  of  a  public  law.  The  Court  of  Appeal  say, 
in  giving  judgment,  that  '  if  we  were  now  making  a 
new  law  it  would  be  well  worthy  of  consideration 
whether  sucli  a  limitation  of  the  doctrine  as  Mr. 
Justice  Wills  adopted  would  not  be  good.' " 


The  Louisiana  judges  are  still  indulging  in  glow- 
ing rhetoric.  In  Armstrong  v.  Jackson,  87  La.  Ann. 
219,  an  action  of  assault  and  battery,  provoked  by 
an  alleged  libel,  Penner,  J.,  said :  ••  The  irate  Jack- 
son, meeting  Armstrong  on  Canal  street,  determined 
to  empty  on  his  unfortunate  head  all  the  vials  of 
his  wrath. "  (So  he  assailed  him  violently).  **  Jack- 
son was  a  vigorous  and  burly  man.  Armstrong  was 
a  physical  wreck,  afflicted  with  that  terrible  dis- 
ease, the  name  of  which,  owing  to  its  octosyllabic 
length,  is  not  grappled  with  by  the  writer  of  the 
transcript,  but  which,  from  its  description,  we  infer 
to  be  known  as  Locamotorataxia."  The  jury  gave 
$2,000  damages,  and  Fenner,  J.,  said:  ''Let  the 
tree  lie  as  it  has  fallen.*'  Manning,  J.,  thought  the 
damages  excessive,  observing:  **  Writers  such  as  he 
have  no  sympathy  for  (sic)  the  powerlessness  of  those 
whom  they  assail,  and  their  shafts  inflict  wounds 
compared  to  which  the  physical  hurts  of  daggers 
and  pistol-balls  are  but  a  trifle." 


In  these  times  of  bribery  it  is  well  enough  for 
lawyers  to  know  just  how  far  they  can  safely  go  in 
social  attentions  to  the  judges.  When  Edward  I 
returned  to  England  in  August,  1289,  his  first  care 
was  to  reform  the  abuses  that  had  crept  into  the 
administration  of  the  law  during  his  absence.  All 
the  judges  were  examined  before  the  new  parlia- 
ment and  on  proof  of  extortion  were  fined ;  only  two 
judges  out  of  the  whole  bench  were  found  not 
guilty.  From  this  time  the  judges  were  obliged  to 
swear  upon  their  induction  into  office  that  they 
would  take  no  money  or  presents  of  any  kind  except 
a  Ireakfast  from  such  persons  as  had  suits  depend- 
ing before  them.  We  may  thereupon  conclude  that 
to  treat  a  judge  to  a  breakfast  is  not  bribery  at 
common  law.  Drinks  are  not  mentioned.  Probably 
from  their  effects  they  would  not  come  within  the 
same  category.     Arm  chairs  were  ruled  out  in  Judge 

Barnard's  case. 

■  ♦ 

NOTES  OF  CASES. 

JN  Sexton  v.  Hawheye  Ins.  Co.,  Supreme  Court  of 
Iowa,  June  14,  1886,  28  N.  W.  Rep.  462,  the 
action  was  on  a  policy  of  insurance  to  recover  for 
the  loss  of  the  building  insured,  by  ^'  a  high  wind, 
cyclone  or  tornado."  The  policy  contains  the  fol- 
lowing condition:  **  This  company  shall  not  be  lia- 
ble for  any  loss  or  damage  while  the  above-men- 
tioned premises  shall  be  vacant  or  unoccupied,  or 
resulting  from  neglect  by  the  assured  to  use  all 
possible  effort  to  keep  the  property  safely  protected 
against  fires  that  may  originate  on  the  prairies,  or 
to  save  the  property  when  on  fire,  or  exposed 
thereto,  or  after  the  fire,  or  by  theft  at  or  after  the 
fire."  The  evidence  showed  that  the  building  in- 
sured was  a  dwelling-house,  occupied  at  the  time 
the  policy  was  issued  by  a  tenant,  who  moved  out 
of  it  about  three  months  before  the  loss.  The 
plaintiff  testifies  that  the  tenant  left  in  the 
house  '*  two  or  three  jars,  and  two  large  four  or  five 
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gallon  jars,  and  a  molasses  keg,  and  a  table,'*  which 
appear  to  have  been  in  the  house  when  destroyed. 
The  plaintift  also  testified  that  he  had  in  the  house 
at  that  time  a  wrench,  hatchet,  three  empty  cans,  a 
rolling  cutter,  a  plow  file  and  a  ladder."  The 
house,  after  the  tenant  removed,  was  not  used  as  a 
dwelling.  The  court  said:  "The  court,  in  our 
opinion,  rightly  directed  a  verdict  for  defendant; 
for  the  reason  that  the  condition  of  the  policy 
against  the  vacancy,  or  its  being  permitted  to  re- 
main unoccupied,  was  established  without  any  con- 
flict of  evidence.  The  condition  cannot  be  disre- 
garded when  the  contract  is  attempted  to  be  en- 
forced. The  parties  contracted  that  the  building 
should  not  be  permitted  to  be  vacant  or  unoccu- 
pied. We  cannot  vary  or  depart  from  their  con- 
tract. It  may  be,  but  the  point  we  do  not  deter- 
mine, that  if  the  condition  required  the  perform- 
ance of  acts  which  in  no  way  affected  the  hazard, 
or  the  non-performance  of  which  could  work  de- 
fendant no  prejudice,  the  couns  would  not  re- 
gard it.  But  it  cannot  justly  be  claimed  that  the 
hazard  of  *  high  winds,  cyclones  or  tornadoes  *  was 
not  increased  by  the  vacancy  of  the  building.  The 
occupants  of  a  dwelling,  for  their  own  safety,  and 
the  protection  of  the  property  they  may  have  in  it, 
will  exercise  care  for  the  preservation  of  a  building 
by  keeping  closed  and  secured  the  windows  and 
doors  of  the  house  during  high  winds,  which  would, 
to  some  extent,  secure  to  it  increased  stability  and 
capacity  of  resistance  to  storms.  Tlie  tools  and 
other  articles  of  the  plaintiff,  and  other  articles 
owned  by  the  tenant  in  the  house  at  the  time  of  the 
loss,  did  not  constitute  occupancy,  as  contemplated 
by  the  policy.  The  building  was  described  in  the 
policy  as  a  '  dwelling-house,*  and  was  insured  un- 
der the  policy  as  such.  The  contract  contemplates 
that  it  shall  be  occupied  as  a  dwelling.  Its  occu- 
pancy, for  the  purpose  of  storing  tools,  jars,  etc., 
did  not  comply  with  the  condition  against  the  va- 
cancy of  the  building." 


In  Poggensee  v.  Mutual  Firt^  LigMning  and  Tor- 
nado  Ins,  Co,^  Supreme  Court  of  Iowa,  June  17, 
1886,  28  N.  W  Rep.  485,  an  action  to  recover  un- 
der an  insurance  policy  against  loss  by  tornadoes,  it 
was  claimed  in  defense  that  the  storm  causing  the 
loss  was  not  a  tornado,  such  as  was  insured  against, 
and  that  the  damage  arose  mainly  from  the  natural 
frailty  of  the  buildings,  or  from  water.  Held,  that 
testimony  as  to  the  damage  done  in  the  neighbor- 
hood was  admissible  as  tending  to  prove  the  nature 
of  the  storm.  The  court  said:  "The  defendant 
called  as  a  witness  one  Schocker.  He  testified  that 
he  lived  120  rods  north  of  the  plaintiff's,  and  that 
he  had  stables  and  straw-stacks  where  he  lived.  He 
was  then  asked  by  defendant  a  question  in  these 
words:  *What,  if  any,  damage  was  done,  or  evi- 
dence of  wind  was  there  around  the  stables  and 
straw-stacks?'  The  question  was  objected  to  as 
immatenal  and  incompetent,  and  the  court  sus- 
tained the  objection.     It  had  already  been  proven 


that  the  wind  was  blowing  from  the  north  or  north- 
west. If  the  fact  was  that  there  was  no  evidence  of 
wind  around  Schocker *s  stables  and  straw-stacks, 
120  rods  north  of  the  plaintiff's,  such  fact,  we  think, 
would  have  tended,  at  least,  in  a  slight  degree,  to 
show  that  at  the  plaintiff's  the  wind  did  not 
amount  to  a  tornado,  and  that  the  destruction  of 
his  stable  was  due  either  to  its  own  frailty,  or  the 
action  of  the  water.  We  think  that  the  question 
should  have  been  allowed.  One  McHenry  was 
called  by  the  defendant  as  a  witness,  who  testified 
to  seeing  a  grove  near  plaintiff's  house  after  the  al- 
leged tornado.  He  was  asked  a  question  in  these 
words:  *Did  you  notice  any  trees  having  been 
blown  down?'  This  question,  upon  objection  by 
the  plaintiff,  was  excluded.  We  think  it  should 
have  been  allowed.  Where  a  wind  has  not  left  be- 
hind it  the  ordinary  indications  of  a  tornado,  there 
is  some  ground  for  supposing  that  it  did  not 
amount  to  a  tornado.  It  is  true  that  the  path  of  a 
tornado  is  sometimes  very  narrow  and  sharply  de- 
fined. Tlie  fact,  then,  that  trees  in  a  grove  near 
the  plaintiff's  stable  were  not  blown  down  would 
not  have  shown  necessarily  that  there  was  not  a 
tomado^at  the  plaintiff's  stable ;  but  we  think  that 
it  was  a  fact  which  the  defendant  was  entitled  to 
show  as  having,  at  least,  some  slight  bearing  in  the 
case." 

In  Wakeman  v.  Chamhers^  Supreme  Court  of  Iowa, 
June  17,  1886,  28  N.  W.  Rep.  496,  it  was  held  that 
the  statute  against  selling  intoxicating  liquors  does 
not  make  the  buyer  an  abettor  or  particepa  criminU. 
The  court  said:  **  The  object  of  the  statute  is  two- 
fold :  the  protection  of  the  people  of  the  State,  and 
that  class  of  persons  likely  to  become  purchasers  as 
a  protection  against  themselves.  Hence  it  is  pro- 
vided that  a  person  found  in  a  state  of  intoxication 
shall  be  deemed  guilty  of  a  misdemeanor,  and  be 
punished  as  prescribed  in  the  statute.  But  the  per- 
son so  found  intoxicated  is  invited  to  give  informa- 
tion, under  oath,  when,  where,  and  of  whom  he 
purchased  or  received  the  liquor,  and  thereupon  the 
magistrate  is  authorized  to  remit  the  penalty  pre- 
scribed for  being  found  in  a  state  of  intoxication. 
It  cannot  be  supposed  that  the  Legislature,  in  thus 
inviting  the  intoxicated  person  to  inform  on  the 
seller,  contemplated  that  he  thereby  criminated 
himself  in  the  crime  of  aiding  and  abetting  in  the 
sale,  and  was  liable  to  be  punished  as  a  principal. 
The  sale  of  intoxicating  liquor  is  lawful  at  common 
law,  and  it  becomes  unlawful  simply  because  the 
statute  so  provides.  Under  the  statute  the  sale,  or 
keeping  with  intent  to  sell,  is  a  public  offense,  be- 
cause the  statute  so  declares.  The  statutory  crime 
is  bounded  by  the  statute  creating  it,  and  the  stat- 
ute operates  on,  and  has  force  and  effect  against  the 
persons  therein  named,  and  no  others.  As  the  pro- 
hibitory statute  does  not  provide  that  the  purchaser 
is  guilty  of  any  crime,  it  seems  to  us  this  fact  prac- 
tically ends  the  inquiry.  If  such  had  been  the  in- 
tent it  would  certainly  have  been  so  provided  in  ex- 
press terms.     So  far  from  this  being  so,  the  impli- 
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cation  is  clearly  the  other  way.  The  prohibitory 
statute  does  not  regard  the  purchaser  as  an  aider 
and  abettor  in  any  criminal  act,  and  it  has  been  so 
held  under  similar  statutes  in  State  v.  Rand^  51  N. 
H.  361,  and  Cimmonwealth  v.  Willard,  22  Pick.  476. 
It  is  said  however  that  the  decision  in  this  last  case 
would  have  been  the  other  way  if  the  crime  had 
been  of  greater  magnitude.  We  do  not  think  this 
is  so,  and  this  clearly  appears  from  the  subsequent 
cases  of  Commonwealth  v.  Downing^  4  Gray,  29; 
CM  V.  Farr,  16  id.  697;  Walan  v.  Karhy^  99  Mass. 
1 ;  Adams  v.  Ooodnow^  101  Mass.  81.  In  DorarCs 
case,  2  Pars.  Eq.  Cas.  (Penn.)  467,  the  statute  made 
it  a  crime  for  any  person  *  to  buy,  use,  or  expose  to 
sale  '  tickets  in  lotteries,  and  therefore  it  was  held 
the  purchaser  could  not  be  compelled  to  testify,  for 
the  reason  that  he  himself  was  guilty  of  a  crime. 
The  only  case  to  which  we  have  been  referred 
which  seems  to  sustain  the  ruling  of  the  District 
Court  is  BtaU  v.  BoTiner^  2  Head,  135.  A  statute 
*in  Tennessee  prohibited  the  sale  of  liquor  by  slaves, 
and  it  was  held  in  the  cited  case  that  a  white  man 
who  purchased  from  a  slave  committed  a  criminal 
offense.  We  think  that,  both  on  principle  and  the 
authority  of  adjudged  cases  under  statutes  similar 
to  ours,  that  the  better  rule  is  otherwise.  It  should 
be  remembered  that  the  prohibitory  statute  has 
been  in  force  in  this  State  for  many  years,  and  it  is 
undoubtedly  true  that  there  have  been  many  con- 
victions thereunder  on  the  evidence  of  the  pur- 
chaser alone,  for  ordinarily  no  other  evidence  can 
be  procured ;  and  this  is  the  first  instance,  to  our 
knowledge,  where  the  right  of  the  State  to  such 
evidence  has  been  questioned.  Nor  are  we  advised 
that  a  single  prosecution  against  the  purchaser  for 
aiding  in  the  commission  of  a  crime  was  ever  com- 
menced, and  this  has  a  strong  tendency  to  show 
what  has  been  generally  regarded  as  the  proper 
construction  of  the  statute." 


SHIP    AND     SHIPPING --COLLISION  ^LIMITED 

LIABILITY  OF  SHIP-OWNERS—  DAM-- 

AGES  -  INSURANCE. 

SUPBEATE  COURT  OF  THE  UNITED  STATES, 
MAY  10,  1888. 

PiiACB  V.  Norwich  A  New  York  Transp.  Co.* 
In  a  cmse  of  a  collision  occasioned  by  the  negligence  of  the 
offloen  or  hands  of  one  of  the  vessels,  without  any  neg- 
lect, privity  or  knowledge  of  her  owner;  and  where  said 
vessel  took  Are  and  sank,  with  loss  of  cargo,  and  never 
completed  her  voyage,  nor  earned  any  freight,  but  was 
afterward  raised  and  repaired,  and  was  then  libelled  and 
seized  on  behalf  of  the  owners  of  her  caige,  and  claimed 
and  bonded  at  her  then  value  by  her  owner,  who  flled  an 


*  8.  C,  6  Sup.  Ct.  Rep.  1150.  In  ThommetBen  v.  Yfhit- 
trin,  the  decision  in  this  case,  in  relation  to  the  time 
when  the  value  of  the  owner's  Interest  in  the  ship  is 
to  be  taken  for  fixing  the  amount  of  his  liability,  was  applied 
to  a  case  where  the  offending  ship  did  not  sink  in  conse- 
qnence  of  the  collision,  but  was  afterward  sunk  and 
wrecked  in  the  same  voyage  by  the  negligent  navigation 
of  those  in  charge  of  her;  this  sinking  being  held  to  be  the 
termination  of  the  voyage. 


answer  and  a  petition  for  limited  liability;  and  where  it 
f niHiher  appeared  that  the  owner  received  certain  moneys 
for  insurance  of  the  ship  against  loss  by  fire,  it  was  heZd, 
(1)  that  the  owner  was  entitled  to  a  limitation  of  liability 
to  the  value  of  it«  interest  in  ship  and  freight,  under 
the  aotof  1851.  (2)  That  the  point  of  time  at  which  the 
amount  or  value  of  the  owner's  interest  in  ship  and 
freight  is  to  be  taken  for  fixing  its  liabUity  is  Uie  ter- 
mination of  the  voyage  on  which  the  loss  or  damage  oc- 
curs. (8)  That  if  theship  Is  lost  at  sea,  or  the  voyage  be 
otherwise  broken  up  before  arriving  at  her  port  of  desti- 
nation, the  voyage  is  then  terminated  for  the  purpose  of 
fixing  the  owner^s  liability.  (4)  That  in  the  present  case 
the  voyage  was  terminated  when  the  ship  had  sunk,  and 
that  her  value  at  that  time  was  the  limit  of  the  owner's 
liability,  and  that  the  subsequent  raising  of  the  wreck 
and  repair  of  the  ship,  giving  her  an  increased  value,  had 
nothing  to  do  with  the  liability  of  the  owner.  (5)  That 
no  freight  except^vhat  Is  earned  Is  to  be  estimated  In 
fixing  the  amount  of  the  owner's  liability.  (6)  That 
Insurance  is  no  part  of  the  owner's  interest  in  the  ship  or 
freight,  within  the  meaning  of  the  law,  and  does  not  enter 
into  the  amount  for  which  the  owner  is  held  liable.  (7) 
That  the  limitation  of  liability  is  applicable  to  proceedings 
inrem  against  the  ship,  as  well  as  to  prooeeedings  in  per- 
sonamagainst  the  owner;  the  limitation  extends  to  the 
owner*  property  as  weU  as  to  his  person.  (8)  That  the 
right  to  proceed  for  a  limitation  of  liability  Is  not  lost  oi 
waived  by  a  surrender  of  the  ship  to  underwriters. 

APPEAL  from  the  Ciroalt   Court  of   the   United 
States  for  the  Eastern  Distrlot  of  New  York. 
The  opinion  states  the  case. 

J.  LangdonWard,  R  JEZ.  BunUej/,  C.  i?.  IngenoU  and 
Samuel  W.  Bower^  for  appellants. 

J.  W.  C.  Leveridge  and  Jeremiah  Haisey^  for  appel- 
lee. 

Bradlst,  J.  This  case  arose  out  of  a  ooUlsion 
which  occurred  on  Long  Island  Sound,  opposite  Hout- 
iugton,  on  the  18th  of  April,  1866,  between  the  steam- 
boat City  of  Norwich^  belonging  to  the  Norwich  St 
New  York  Transportation  Company,  the  appellees, 
and  the  schooner  General  8*  Van  VKet,  belonging  to 
William  A.  Wright  and  others,  appellants,  by  which 
the  schooner  and  her  cargo  were  sunk  and  lost,  and 
the  steamboat  was  set  on  fire  and  sunk,  and  her  cargo 
lost.  The  owners  of  the  schooner  filed  a  libel  in  per^ 
sonam  in  the  District  Court  of  the  United  States  for 
the  District  of  Connecticut  against  the  owners  of  the 
steamboat,  and  obtained  a  decree  for  about  $20,000  for 
the  schooner  and  about  $2,000  for  her  oargo,  with  in- 
terest. Before  the  decree  was  passed  the  respondents 
filed  a  petition,  stating  that  proceedings  in  rem  had 
been  commenced  against  the  steamboat  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  for  the  recovery  of  damages  for 
the  loss  of  the  cargo  on  board  said  steamboat ;  and 
they  prayed  leave  to  show  the  whole  amount  of  dam- 
ages sustained  by  all  parties,  and  the  value  of  the 
steamer  and  her  freight  then  pending;  and  that  the 
libeUants  might  have  a  decree  for  only  such  proportion 
of  damages  sustained  by  them  as  the  vedne  of 
steamer  and  freight  bore  to  the  whole  amount  of  dam- 
ages sustained  by  all  parties  by  the  collision ;  this 
claim  being  made  under  the  limited  liability  act  of 
1851. 

The  Distrlot  Court  denied  the  prayer  of  this  peti- 
tion, holding  that  it  had  no  jurisdiction  to  give  relief. 
On  appeal  to  the  Circuit  Court  the  decree  was 
aflSrmed,  and  the  petition  for  limitation  of  liability 
was  denied  on  the  ground  that  oases  of  ooUislon  were 
not  within  the  act.  The  case  then  came  to  this  court, 
and  we  held :  First,  that  the  act  of  1851  adopted  the 
general  maritime  law  in  reference  to  limited  liabilHT, 
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ooutradiBtiugulshed  from  the  EnRllsh  law  measariDK 
the  liabilitj'  by  the  value  of  the  ship  and  freight  after 
instead  of  before  the  oolliBion ;  seooDdlj,  that  the  act 
embraced  oases  of  damage  received  bj  collision  as  well 
as  cases  of  in juiy  to  the  cargo  of  the  oltendiug  ship; 
thirdly,  that  the  District  Courts  of  the  United  States, 
as  courts  of  admiralty,  have  jurisdiction  to  administer 
the  law:  fourthly,  that  the  proper  court  to  hear  and 
determine  the  question  is  the  court  which  has  posses- 
sion of  the  fund— that  is,  the  ship  and  freight,  or  the 
proceeds  and  value  thereof.  And  In  view  of  the  want 
of  rules  of  procedure,  and  of  any  uniform  prac- 
tice on  the  subject,  we  directed  that  proceedings 
should  be  suspended  In  the  District  Ck>urt  of  Connec- 
ticut, in  order  to  give  the  respondents  an  opportunity 
of  making  the  proper  application  to  the  District  Court 
of  the  Eastern  District  of  New  York,  which  had  pos- 
session of  the  steamer,  or  a  stipulation  for  her  value 
in  lien  of  the  steamer  itself.  We  also  adopted  some 
general  rules  of  practice  for  the  aid  and  guidance  of 
the  District  Court  In  such  cases     13  Wall.  104. 

The  libel  in  rem,  filed  in  the  District  Court  for  the 
Eastern  District  of  New  York  was  filed  by  George 
Place  and  Charles  Place  (now  appellants  here),  in  Au- 
gfist,  1866,  after  the  steamboat  had  been  raised  and 
carried  to  the  shore  of  Long  Island  and  repaired.  The 
Norwich  &  New  York  Transportation  Company  ap- 
peared as  claimants,  and  filed  an  answer  and  a  peti- 
tion to  have  the  benefit  of  the  act  of  1851  for  a  limita- 
tion of  their  liability  to  the  value  of  the  steamboat 
and  freight  pending  at  the  time  of  the  collision  and 
fire.  Other  libels  were  also  filed  by  other  owners  of 
cargo.  The  steamer  as  repaired  was  appraised  at  $70.  - 
000. 

On  the  13th  day  of  June,  1872,  after  the  decision  of 
this  court  was  rendered  In  the  case  of  Norwich  A  New 
York  Tramp,  Co.  v.  Wright,  13  Wall.  126,  the  com- 
pany, by  leave  of  the  cburt,  filed  a  new  petition  In  the 
District  Court  for  the  Eastern  District  of  New  York 
for  the  benefit  of  limited  liability  under  the  act  of 
1851,  conformable  to  the  rules  adopted  by  this  court. 
The  petition  stated  the  various  claims  against  the  ves- 
sel arising  out  of  the  collision  (amounting  to  nearly 
$150,000),the  previous  proceedings  that  had  been  taken, 
the  libels  that  had  been  filed,  the  circumstances  of  the 
loss,  the  raising  and  repair  of  the  vessel,  etc.,  and 
prayed  for  a  new  appraisement  in  accordance  with  the 
decision  of  this  court,  a  monition  to  claimants,  etc.,  as 
will  more  fully  appear  in  the  finding  of  facts  made  by 
the  Circuit  Court,  hereinafter  stated. 

Orders  for  publication  and  appraisement  were  made 
pursuant  to  the  prayer  of  the  petition,  and  the  com- 
missioner appointed  to  make  the  appraisement  re- 
ported as  follows,  to-wlt:  **  In  ascertaining  the  value 
of  the  steamboat  City  of  Norwich^  as  directed  by  the 
order  of  reference  herein,  I  have  followed  what 
I  understood  to  have  been  the  decision  of  the 
Supreme  C-ourt  of  the  United  States  in  the 
case  of  Wright  against  the  owners  of  this 
boat  (13  Wail.  104),  and  have  ascertained  her 
value  in  the  situation  and  condition  she  was  in  after 
the  collision,  and  before  she  was  raised ;  and  I  find 
from  the  testimony  taken  before  me  that  she  was  at 
that  time  of  the  value  of  12,500.  I  have  arrived  at 
such  value  by  taking  the  testimony  as  to  her  value  in 
New  York  after  she  was  raised  by  her  owners  and 
brought  there,  which  shows  that  she  was  then  and 
there  worth  the  sum  of  $25,000,  and  I  have  deducted 
from  that  amount  the  sum  of  $22,500,  being  the  sum 
which,  according  to  the  testimony,  it  had  actually  cost 
to  raise  her  and  bring  her  to  New  York,  which  leaves 
$2,500  to  be  her  value,  as  I  have  above  stated." 

Exceptions  were  taken  to  the  report — First,  that  the 
former  appraisement  of  $70,000  was  binding  on  the 


parties  and  the  court;  secondly,  that  the  appraise- 
ment should  have  been  for  the  value  of  the  steamer 
immediately  before  the  collision;  thirdly,  that  it 
should  have  been  for  the  value  immediately  after  the 
collision,  before  the  occurrence  of  damage  by  the  fire; 
fourthly,  that  there  should  have  been  no  deduction 
for  the  expenses  of  raising  the  steamer;  fifthly,  that 
the  sum  of  $600  should  have  been  added  for  the  pend- 
ing freight ;  sixthly,  that  the  money  received  for  in- 
surance on  the  vessel  should  have  been  added, 
amounting  to  $49,283.07. 

The  exceptions  were  overruled,  and  a  decree  was 
made  authorizing  the  petitioners  to  pay  into  court  the 
•sum  of  $2,500,  the  value  of  the  steamer,  and  directing 
a  monition  to  issue,  citing  all  parties  interested  to  ap- 
pear and  prove  their  claims,  restraining  the  further 
prosecution  of  all  suits,  and  appointing  a  commis- 
sioner to  take  proof  of  claims.  On  the  subsequent  re- 
port of  the  commissioner  a  final  decree  was  made  in 
January,  1879,  distributing  the  fund  In  court,  and  dis- 
charging the  petitioners  from  further  demands.  The 
case  was  appealed  to  the  Circuit  Court,  and  argued 
before  Mr.  Justice  Strong,  who  in  October,  1879,  af- 
firmed the  decree  of  the  District  Court,  but  the  decree 
of  affirmance  was  not  entered  until  July  3, 1882.  That 
decree  Is  now  before  us  for  review. 

The  finding  of  facts  by  the  Circuit  Court  is  substan- 
tially as  follows:  (1)  It  states  the  fact  of  the  collision, 
and  that  *'  it  was  caused  by  the  negligence  of  the 
steamboat's  officers  or  hands,  without  any  design,  neg- 
lect, privity  or  knowledge  of  her  owners.  Very  soon, 
within  half  an  hour  after  the  collision,  the  boat  took 
fire,  her  deck  and  upper  works  were  burned  off,  and 
she  sunk  in  about  twenty  fathoms  of  water.  The  fire 
was  the  direct  consequence  of  the  collision,  and  insep- 
arable from  it.  It  was  caused  by  the  rushing  of  the 
waters  through  the  broken  hull  of  the  boat,  whereby 
the  fire  was  driven  out  of  the  furnaces  upon  the  wood- 
work, and  the  boat  sank  by  reason  of  her  filling  with 
water.  (2)  At  the  time  of  the  disaster  the  boat  had  a 
cargo  of  merchandise  on  board  belonging  to  different 
freighters,  all  of  which  was  totally  lost.  The  freight 
then  pending  amounted  to  $000,  but  none  of  it  was 
earned  or  received  by  the  ship-owners.  (8)  Some  time 
after  the  steamboat  was  sunk.and  her  cargo  destroyed, 
she  was  raised  by  salvors  and  taken  to  the  Long  Island 
shore,  within  the  port  of  New  York,  where  she  was 
repaired.*'  (4)  It  states  the  suit  of  Wright  k  Co.  in  the 
District  Court  of  the  United  States  for  the  District  of 
Connecticut,  and  the  decision  of  the  Supreme  Court 
in  that  case.  (5)  It  states  the  proceedings  upon  libel 
filed  by  George  and  Charles  Place  in  the  District 
Court  for  the  Eastern  district  of  New  York,  the  ap- 
praisement at  $70,000,  and  the  release  of  the  vessel  to 
the  complainants  (the  Norwich  &  New  York  Trans- 
portation Company),  upon  their  giving  stipulation 
therefor,  adding :  *'The  stipulation  purported  to  l>e 
for  the  security,  not  only  of  the  Messrs.  Place,  but 
also  for  the  benefit  of  all  persons  who  might,  by  due 
proceedings  in  said  court,  show  themselves  entitled 
to  liens  upon  the  vessel  by  reason  of  said  collision. 
The  appraisement  was  of  the  value  of  the  vessel  as  it 
was  after  she  had  been  raised  and  repaired.  It  was  re- 
turned into  the  court  on  the  Uth  of  March,  1867.  and 
the  stipulation  In  the  amount  of  the  appraisement  was 
filed  on  the  29th  day  of  the  same  month.  On  the  20th 
day  of  December,  1860,  the  District  Court  ordered  de- 
crees to  l>e  entered  in  favor  of  the  libellants  In  all  the 
suits  commenced  against  the  steamer  as  aforesaid.  (6/ 
Snch  was  the  condition  of  the  litigation  when  the  pres- 
ent petition  was  filed  in  July,  1872,  after  the  rendition 
of  the  judgment  by  the  Supreme  (3ourt  in  the  case  of 
the  libel  of  William  A.  Wright  et  al.  in  the  District 
Court  of  Connecticut.    The  petition  prayed  that  in 
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oonfomiitj  with  the  act  of  Cougress,  the  deoUlon  of 
the  Supreme  Court,  sud  the  admiralty  rules  made  in 
pursuauce  thereof,  the  court  would  cause  au  appraise- 
meut  to  be  made  of  the  value  of  the  interest  of  the 
petitioners  in  the  steamboat,  and  her  freight  for  the 
voyage  in  which  she  was  employed,  for  which  they 
were  liable,  and  that  an  order  should  be  made  for  pay- 
ing the  amount  of  such  valuation  into  court,  or  for 
giving  a  stipulation  therefor,  with  sureties.  It  prayed 
further  for  a  monition  against  all  the  persons  claiming 
damages  arising  out  of  the  said  collision  and  fire,  cit- 
ing them  to  appear  and  make  proof  of  their  claims; 
and  it  prayed  also  for  a  restraining  order  against  the 
further  proseoutioo  of  all  or  any  suits  against  the 
steamboat  or  the  petitioners  for  any  damage  caused 
by  the  collision,  fire  and  loss.  There  was  also  a  prayer 
for  general  relief.  The  monition  was  issued,  the  ap- 
pellants appeared,  and  an  order  was  made  for  an  ap- 
praisement of  the  amount  of  value  of  the  interest  of 
the  petitioners  as  owners  respectively  of  said  steam- 
boat and  her  freight,  pending  for  the  voyage  upon 
which  she  was  employed,  for  which  the  petitioners 
were  liable.  A  restraining  order,  as  prayed  for,  was 
also  made.  Pursuant  to  the  direction  of  the  court  an 
appraisement  was  made.  The  appraiser  ascertained 
and  reported  the  value  of  the  steamboat  as  she  lay  im- 
mediately after  the  collision  and  fire,  and  before  she 
was  raised,  to  hare  t>een  $2,600;  and  the  District  Court 
confirmed  the  report,  and  ordered  the  amount  to  be 
paid  into  the  registry,  which  was  accordingly  done. 
(7)  The  value  of  the  interest  of  the  petitioners  in  the 
steamboat,  as  she  was  immediately  after  the  disaster, 
was  $2,600,  and  no  more.  (8)  The  value  of  that  interest 
immediately  before  the  collision  was  $70,000.  (9)  When 
tbe  collision  occurred  the  steamboat  was  insured  against 
fire  (not  against  marine  disaster),  and  upon  the  several 
policies  the  petitioners,  as  owners,  have  recovered 
from  the  underwriters  the  sum  of  $49,288.07;  that  part 
of  said  sum  was  recovered  by  the  petitioner  herein  In 
an  action  brought  by  it  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Connecticut,  on  one 
of  said  fire  policies,  against  the  Western  Massachu- 
setts Insurance  Company.  One  of  the  defenses  in 
that  action  was  that  the  loss  and  damages  were  occa- 
sioned by  the  collision  (which  is  the  same  mentioned 
in  these  proceedings),  while  the  petitioner  herein 
claimed  that  the  greater  part  of  the  loss  was  by  fire. 
The  court  held  in  that  case  that  there  were  two  classes 
of  losses ;  one  the  damage  done  by  the  steamer  by  the 
collision  itself,  and  the  other  caused  by  the  fire.  The 
damages  caused  by  the  collision  were  proved  at  $16,- 
000.  The  damages  caused  by  the  fire  were  determined 
to  be  $69,000.  The  said  insurance  company  moved  for 
a  new  trial,  but  the  motion  was  denied.  (10)  The 
steamboat  itself  has  never  been  surrendered  or  trans- 
ferred to  a  trustee  for  the  persons  Injured  by  her 
fault." 

The  conclusions  at  which  Justice  Strong  arrived 
upon  these  facts  were  (1)  that  the  value  of  the  steam- 
boat immediately  after  her  collision  and  fire,  as  she 
lay  at  the  bottom  of  the  Sound,  with  her  pending 
freight,  was  the  measure  of  the  owners*  liability,  and 
the  amount  to  be  apportioned ;  (2)  that  insurance  is 
not  an  interest  in  the  vessel  within  the  meaning  of  the 
third  section  of  the  act  of  1851,  or  section  4283  of  the 
Revised  Statutes;  (4)  that  the  limitation  of  the  own- 
ers' liability  under  the  act  is  as  applicable  when  the 
proceeding  is  in  rem  as  when  it  is  /fi  pernonami  so  that 
if  the  owners*  liability  is  only  the  amount  of  the  ves- 
seFi  value  when  at  the  bottom  of  the  Sound,  the  ves- 
sers  liability,  after  being  raised  and  repaired,  is  no 
greater. 

(Omitting  a  minor  question.] 

The  next  question  to  be  considered  is,  at  what  time 
ought  the  value  and  her  pending  freight  to  be  taken, 


in  fixing  the  amount  of  her  owners*  liability?  Ought 
it  to  be  taken  as  it  was  immediately  before  the  ooUis- 
iou,  or  afterward?  And  if  afterward,  at  what  time 
afterward  ? 

The  first  question  has  been  repeatedly  answered  by 
the  decisions  of  this  court.  We  held  in  Norwich  Co. 
V.  Wright,  and  have  held  and  decided  in  many  cases 
since,  that  the  act  of  Congress  adopted  the  rule  of  tbe 
maritime  law  as  contradistinguished  from  that  of  the 
English  law  on  this  subject;  and  that  the  value  of  tbe 
vessel  and  freight  after,  and  not  before,  the  collision 
is  to  be  taken.  But  at  what  precise  time  after  the  col- 
lision this  valuation  should  be  taken  has  not  been 
fully  determined  so  as  to  establish  a  general  rule  on 
the  subject.  That  Is  a  question  which  deserves  some 
consideration. 

In  the  case  of  The  ScoUand,  105  U.  S.  24,  the  coUision 
occurred  opposite  Fire  Island  light,  and  the  steamer 
being  much  injured,  put  back  in  order,  if  possible,  to 
return  to  New  York,  but  was  unable  to  get  further 
than  the  middle-ground  outside  and  south  of  Sandy 
Hook,  where  she  sunk,  and  nothing  was  saved  but  a 
few  striplings,  taken  from  her  l>efore  she  went  down. 
We  held  that  these  striplings  were  all  of  the  shlpthat 
could  be  valued,  although  she  had  run  thirty  or  forty 
miles  after  the  collision.  The  value  was  taken,  not  as 
it  was,  or  as  It  might  have  been  supposed  to  be,  imme- 
diately after  the  collision,  but  as  it  was  after  the  ef- 
fects of  the  collision  were  fully  developed  in  the  sink- 
ing of  the  ship. 

An  examination  of  the  statute  will  afford  light  on 
this  subject.  Seotioh  4283  declares  that  the  liability 
of  the  owner  of  any  vessel  (for  various  acts  and  things 
mentioned) shall  *Mn  no  case**  exceed  the  value  of 
his  interest  in  the  vessel  and  her  freight  then  pend- 
ing. When  it  says  '*  in  no  case,**  does  it  mean  that 
for  each  case  of  *'  embezzlement,  loss,  destruction,  col- 
lision,'* etc.,  happening  during  tbe  whole  voyage,  his 
liability  may  extend  to  the  value  of  his  whole  inter- 
est in  the  vessel?  Twenty  cases  might  occur  in  the 
course  of  a  voyage,  and  all  at  different  tiroes.  Does 
not  the  provisions  made  in  section  4284,  for  compensa- 
tion pro  rata  to  each  party  injured,  apply  to  all  cases 
of  loss  and  damage  happening  during  the  entire  voy- 
age—happening, that  is,  by  the  fault  of  the  master  or 
crew,  and  without  the  privity  Or  knowledge  of  the 
owner?  Pending  freight  is  of  no  value  to  the  ship- 
owner until  it  is  earned,  and  it  Is  not  earned,  if  earned 
at  all,  until  the  conclusion  of  tbe  voyage.  Does  this 
not  show  that  every  **  case  "  in  which  the  principle  of 
liability  is  to  be  applied  means  every  voyage?  We 
think  it  does.  It  seems  to  us  that  the  fair  inference 
to  be  drawn  from  section  4288  is  that  the  voyage  de- 
fines the  limits  and  boundary  of  the  casus  or  case  to 
which  the  law  is  to  be  applied. 

This  is  rendered  certain  by  the  language  of  section 
4284,  which  is :  ''  Whenever  any  such  embezzlement, 
loss  or  destruction  is  suffered  by  several  freighters  or 
owners  of  goods,  wares,  merchandise  or  any  property 
whatever,  on  the  same  voyage,  and  the  whole  value  of 
the  vessel  and  her  freight  for  the  voyage,  is  not  sufficient 
to  make  compensationfto  each  of  themtthey  shall  receive 
compensation  from  the  owner  of  the  vessel  in  propor- 
tion to  their  respective  losses.**  There  may  be  more 
than  one  case  of  embezzlement  during  the  voyage,and 
more  than  one  case  of  loss  and  destruction,  and  they 
may  happen  at  different  and  successive  times,  yet 
they  are  to  be  compensated  pro  r<Ua,  This  shows  con- 
clusively that  it  must  be  at  the  termination  of  the 
**  voyage  **  that  the  vessel  is  to  be  appraised,  and  the 
freight  (if  any  be  earned)  is  to  be  added  to  the  account 
for  the  purpose  of  showing  the  amount  of  the  owner's 
llabUity. 

This  conclusion  is  corroborated  by  section  4285, 
which  declares  that  it  shall  be  a  sufficient  compliance 
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with  the  requiremeiita  of  the  law  if  the  owner  shall 
tnuisfer  his  interest  in  the  vessel  and  freight  to  a  tms- 
tee  for  the  benefit  of  the  claimants.  lu  most  cases 
this  cannot  be  done  until  the  vojage  is  ended;  for 
until  then  the  embezzlement,  loss  or  destruction  of 
property  cannot  l>e  known.  And  this  was  manifestly 
the  maritime  law ;  for  by  that  law  the  abandonment 
of  the  ship  and  freight  (when  not  lost)  was  the  rem- 
edy of  the  owners  to  acquit  tberoselres  of  liability, 
and  of  course  this  could  only  be  done  at  the  termina- 
tion of  the  Toyage.  If  the  ship  was  lost,  and  the  voy- 
age never  completed,  the  owners  were  freed  from  all 
liability.  Boulay-Paty,  Droit  Com.  Mar.,  tit.  3,  §9  1, 
pp.  268»  275,  et  $eq, ;  Emerig.  Contrats  k  la  Grosse,  ch. 
4.  tec.  U,  H  1»  2;  Valin  Com.  liber  2,  tit.  8,  •rt.  2; 
Gonsolato  del  Mare,  cbs.  84  (141),  186  (182),  227  (194), 
238;  2Pardessus'  Collection;  Cieirac  Kav.  de  Riv- 
idree,  art.  15. 

If  however  by  reason  of  the  loss  or  sinking  of  the 
ship  the  voyage  is  never  completed,  but  is  broken  up 
and  ended  by  causes  over  which  the  owners  have  no 
control,  the  value  of  the  ship  (if  It  has  any  value)  at 
the  time  of  such  breaking  up  and  ending  of  the  voy- 
age must  be  taken  as  the  measure  of  the  owners'  lia- 
bility. In  most  cases  of  this  character  no  freight  will 
be  earned;  but  if  any  shall  have  been  earned,  it  will 
be  added  to  the  value  of  the  ship  in  estimating  the 
amount  of  the  owners'  liability.  These  consequences 
are  so  obvious  that  no  attempt  at  argument  can  make 
them  any  plainer. 

If  this  view  is  correct,  it  follows  as  a  matter  of 
course  that  any  salvage  operations,  undertaken  for  the 
purpose  of  recovering  from  the  bottom  of  the  sea  any 
portion  of  the  wreck,  after  the  disastrous  ending  of 
the  voyage  as  above  supposed,  can  have  no  effect  on 
the  question  of  the  liability  of  the  owners.  Their  lii^ 
bUity  is  fixed  when  the  voyage  is  ended.  The  subse- 
quent history  of  the  wreck  can  only  furnish  evidence 
of  its  value  at  that  point  of  time.  And  it  makes  no 
difference  ill  this  regard  whether  the  salvage  is  ef- 
fected by  the  owners  or  by  other  persons.  Having 
fixed  the  point  of  time  at  which  the  value  is  to  be 
taken,  the  statute  does  the  rest.  It  declares  that  the 
liability  of  the  owner  shall  in  no  case  exceed  the 
amount  or  value  of  the  interest  of  such  owner  in  such 
Tessel,  and  her  freight  then  pending.  If  the  vessel  ar- 
rives in  port  in  a  damaged  condition,  and  earns  some 
freight,  the  value  at  that  time  is  the  measure  of  lia- 
bility ;  If  she  goes  to  the  bottom,  and  earns  no  freight, 
the  value  at  that  time  is  the  criterion.  And  the  bene- 
fit of  the  statute  may  be  obtained  either  by  abandon- 
ing the  vessel  to  the  creditors  or  persons  injured,  or  by 
having  her  appraisement  made,  and  paying  the  money 
into  court,  or  giving  a  stipulation  in  lieu  of  it,  and 
keeping  the  vessel.  This  double  remedy  given  by  our 
statute  is  a  great  convenience  to  all  parties.  It  does 
not  make  two  measures  or  standards  of  liability,  for 
the  measure  is  the  same  whichever  course  is  adopted ; 
but  it  enables  the  owner  to  lay  out  money  in  recover- 
ing and  repairing  the  ship  without  increasing  the  bur- 
den to  which  he  is  subjected. 

It  follows  from  this  that  the  proper  valuation  of  the 
steamer  was  taken  in  the  court  below,  namely,  the 
value  which  she  had  when  she  had  sunk,  and  was  ly- 
ing at  the  bottom  of  the  sea.  That  was  the  termina- 
tion of  the  voyage. 

The  next  question  to  be  considered  is  whether  the 
petitioners  were  bound  to  account  for  the  insurance 
money  received  by  them  for  the  loss  of  the  steamer  as 
a  part  of  their  interest  in  the  same.  The  statute,  sec- 
tion 4283,  declares  that  the  liability  of  the  owner  shall 
not  exceed  the  amount  or  value  of  his  interest  in  the 
vessel  and  her  freight ;  and  section  4285  declares  that 
it  shall  be  a  snlBoient  compliance  with  the  law  if  he 


shall  transfer  bis  interest  in  such  vessel  and  freight, 
for  the  benefit  of  the  claimants,  to  a  trustee.  Is  in- 
surance an  interest  in  the  vessel  or  freight  insured, 
within  the  meaning  of  the  law?  That  is  the  precise 
question  before  us. 

It  seems  to  us  at  first  view  that  the  learned  justice 
who  decided  the  case  below  was  right  in  holding  that 
the  word  "  interest "  was  intended  to  refer  to  the  ex- 
tent or  amount  of  ownership  which  the  party  had  in 
the  vessel,  such  as  his  aliquot  share,  if  he  was  only  a 
part  owner,  or  his  contingent  interest,  if  that  was  the 
character  of  his  ownership.  He  might  be  absolute 
owner  of  the  whole  ship,  or  he  might  own  but  a  small 
fractional  part  of  her,  or  he  might  have  a  temporary 
or  contingent  ownership  of  some  kind  or  to  some  ex- 
tent. Whatever  the  extent  or  character  of  his  own- 
ership might  be — that  is  to  say,  whatever  his  interest 
in  the  ship  might  be— the  amount  or  value  of  that  in- 
terest was  to  be  the  measure  of  his  liability.  This 
view  is  corroborated  by  reference  to  a  rule  of  law 
which  we  suppose  to  be  perfectly  well  settled,  namely, 
that  the  insurance  which  a  person  has  on  property  is 
not  an  interest  In  the  property  itself,  but  is  a  collat- 
eral contract,  personal  to  the  insured,  guarantying 
him  against  loss  of  the  property  by  fire  or  other  speci- 
fied casualty,  but  not  conferring  upon  him  any  inter- 
est in  the  property.  That  interest  he  has  already  by 
virtue  of  his  ownership.  If  it  were  not  for  a  rule  of 
public  policy  against  wagers,  requiring  insurance  to  be 
for  indemnity  merely,  he  could  just  as  well  take  out 
Insurance  on  another's  property  as  on  his  own,  and  it 
Is  manifest  that  this  would  give  him  no  interest  in  the 
property.  A  man's  interest  in  property  insured  is  so 
distinct  from  the  Insurance  that  unless  he  has  such  an 
interest  independent  of  the  insurance  his  policy  will 
be  void. 

This  rule  of  the  law  manifests  itself  in  var- 
ious ways.  If  a  mortgagor  insures  the  prop- 
erty mortgaged,  the  mortgagee  has  no  interest 
in  the  insurance.  He  may  stipulate  that  the 
policy  shall  be  assigned  to  him,  and  the  mortgagor 
may  agree  to  assign  It;  and  if  it  be  assigned  with  the 
insurer's  consent,  the  mortgagee  will  then  have  the 
benefit  of  it;  or  if  not  assigned  according  to  agree- 
ment, the  mortgagee  may  have  relief  in  equity  to  ob- 
tain the  benefit  of  it.  So  where  the  property  is  sold 
the  Insurance  does  not  follow  It,  but  ceases  to  have 
any  value,  unless  the  insurer  consent  to  the  trans- 
fer of  the  policy  to  the  grantee  of  the  property. 
In  other  words,  the  contract  of  Insurance  does  not  at- 
tach Itself  to  the  thing  insured,  nor  go  with  it  when  it 
is  transferred.  It  is  hardly  necessary  to  cite  authori- 
ties for  a  rule  which  has  become  so  elementary.  We 
will  only  refer  to  a  few  of  them :  Ring,  L.  C,  in  Lyfich 
V.  DalztlU  4  Brown  Pari.  Cas.  431;  S.  C,  2  Marsh.  Ins. 
801 ;  Lord  Hardwloke  In  Sadlers  v.  Badcock,  2  Atk. 
554;  Carroll  V,  Boston  Marine  Ina,  Co.,  8  Mass.  515; 
Columbia  Ins.  Co,  v.  Xairreftce,  10  Pet.  507,  512;  Car- 
penter V.  Providence  Washington  Ins.  Co,^  16  Id.  495, 
508;  JEtna  Im,  Co.  v.  Tyler,  16  Wend.  886, 897;  Wilson 
V.  Hill,  8  Mete.  68;  Powlea  v.  Innet,  11  Mees.  Jc  W.  18; 
McDonald  v.  Black's  AdmW,  20  Ohio  8t.  185;  Plimp- 
ton V.  Insurance  Co.,  43  Vt.  497.  Carroll  v.  Boston  Mo" 
rine  Ins.  Co.,  Potcles  v.  Jnties  and  McDonald  v.  Black* s 
Adm*r  were  cases  of  marine  insurance,  and  the  same 
rule  was  followed  In  those  cases  as  in  cases  of  Insur- 
ance against  fire. 

It  Is  not  an  Irrelevant  consideration  in  this  regard 
that  the  owner  of  the  property  is  under  no  obligation 
to  have  it  insured.  It  is  purely  a  matter  of  his  own 
option.  And  being  so,  it  would  seem  to  be  only  fair 
and  right,  and  a  logical  consequence,  that  If  he  chooses 
to  insure  he  should  have  the  benefit  of  the  insurance. 
He  does  not  take  the  price  of  insurance  from  the  thing 
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Insured,  but  takes  it  out  of  the  general  mass  of  his  es. 
tate.  to  which  his  general  creditors  have  a  right  to 
look  for  the  satisfaction  of  their  claims.  They  are  the 
creditors  who  have  the  oest  right  to  the  insurance. 

Stress  is  laid  upon  the  hardship  of  the  case.  It  is 
said  to  be  unjust  that  the  ship-owner  should  be  en- 
tirely indemnified  for  the  loss  of  his  vessel,  and  that 
the  parties  who  have  suffered  loss  from  the  collision 
by  the  fault  of  his  employees  should  get  nothing  for 
their  indemnity.  This  mode  of  contrasting  the  con- 
dition of  the  parties  is  fallacious.  If  the  ship-owner 
is  indemnified  against  loss,  it  is  because  he  has  seen 
fit  to  provide  himself  with  insurance.  The  parties 
Buffering  loss  from  the  collision  could,  if  they  chose, 
protect  themselves  in  the  same  way.  In  fact  they  gen- 
erally do  so,  and  when  they  do,  it  becames  a  question 
between  the  insurers  and  the  ship-owner  whether 
they  or  he  shall  have  the  benefit  of  his  insurance.  His 
insurers  have  to  pay  his  loss.  Why  should  not  the  in- 
surers of  the  other  parties  pay  their  loss  7  The  [truth 
is  that  the  whole  question  after  all  comes  back  to  this : 
whether  a  limited  liability  of  ship-owners  is  consonant 
to  public  policy  or  not.  Congress  has  declared  that  it 
is,  and  they,  and  not  we,  are  the  judges  of  that  ques- 
tion. 

Having,  as  we  think,  ascertained  the  true  construc- 
tion of  the  statute,  the  point  in  dispute  is  readily  set- 
tled. It  is  a  question  of  construction,  and  does  not  re- 
quire an  examination  of  the  general  maritime  law  to 
determine  it.  If  the  rule  of  the  maritime  law  is  dif- 
ferent, the  statute  must  prevail.  But  from  such  ex- 
amination as  we  have  been  able  to  make,  we  think 
that  the  weight  of  maritime  authority  is  in  accord  with 
the  disposition  of  our  statute  as  we  have  construed  it, 
and  that  the  statute  has  adopted  the  maritime  law  on 
this  point  as  well  as  on  the  question  of  time  for  esti- 
mating the  value  of  the  ship. 

The  contract  of  insurance  is  of  modem  origin.  It  is 
not  mentioned  In  the  early  treatises  or  compilations  of 
maritime  law.  It  Is  but  little  noticed  prior  to  the 
sixteenth  century.  On  a  question  like  the  present  we 
naturally  turn  to  the  French  writers,  who  are  distin- 
guished for  their  great  learning  and  acumen  on  mari- 
time subjects.  The  principal  text  law  on  which  they 
rely  prior  to  the  Code  of  Commerce  adopted  in  the 
present  century  is  the  Ordinance  de  la  Marine  of  1681. 
By  this  ordinance  it  is  declared  that  the  owners  of 
ships  shall  be  responsible  for  the  acta  of  the  roaster; 
but  they  shall  be  discharged  therefrom  by  abandon- 
ing their  vessel  and  freight.  The  Code  of  Commerce, 
art.  216,  has.  substantially  the  same  provision.  Be- 
yond this  general  declaration  (which  is  simply  an  an- 
nouncement of  the  maritime  law  on  the  subject),  the 
special  rules  applicable  to  particular  cases,  and  neces- 
sary for  securing  the  benefit  of  the  general  rule  in  all, 
have  to  be  drawn  from  the  general  principles  of  the 
same  maritime  law.  Whether  in  abandoning  the  ship 
to  the  creditors,  the  owners  are  or  are  not  obliged  to 
abandon  the  insurance  effected  on  the  ship,  is  a  ques. 
tiou  which  had  to  be  decided  by  the  application  of  the 
genera)  principles  referred  to. 

The  history  of  opinion  among  naaritlme  writers  on 
this  subject  is  briefly  this: 

Vaiin  and  Emerigon,  two  great  French  jurists,  con- 
temporaries and  friends,  wrote  on  the  maritime  law. 
In  1760,  Valin  published  his  New  Commentary  on  the 
Ordinance  of  the  Marine  of  1681.  In  1783,  Fmerigon 
published  bis  Treatise  on  Assurances  and  Contracts  of 
Bottomry  (Trait6  des  Assurances  et  Contrats  k  ia 
Grosse).  Emerigon  furnished  Valin  a  large  portion  of 
the  materials  of  which  the  latter*s  commentary  was 
composed.  Both  of  them  are  regarded  as  great  au- 
thorities on  maritime  law.  These  jurists  differed  on 
the  question  we  are  considering.  Valin  thought  that 
those  who  famished  materials  and  supplies  for  a  ship, 


and  those  who  labored  on  its  constmction  or  repair, 
should  have  the  power  of  transferring  their  lien  on 
the  vessel  to  the  Insurance  money  received  by  the 
owner  for  its  loss.  He  reasons  that  this  should  be  so 
because  the  material  men  and  the  woricmen  helped  to 
make  the  thing  which  forms  the  subject  of  the  Insur- 
ance ;  while  he  admits  that  the  parlement  of  Boar- 
deaux  had  decided  otherwise  as  late  as  September, 
1758.  So  that  the  views  expressed  by  Valin  seem  to 
be  his  opinion  of  what  the  law  ought  to  be,  rather 
than  what  it  was.  1  Valin  Com.  816,  316,  liber  1,  tit. 
12,  art.  8. 

Emerigon  strenuously  opposes  Valines  opinion.  His 
reasons  are  that  liens  are  stricti  juris^  and  are  not  to  be 
extended  by  constmction ;  that  if  Valin's  rule  Is  well 
founded,  a  vendor  on  credit  would  have  a  lien  on  the 
price  arising  on  a  subsequent  sale  of  the  same  thing  by 
his  vendee  after  the  thing  itself  had  ceased  to  exist, 
which  was  contrary  to  repeated  decisions ;  that  by 
stronger  reason,  material-men  and  workmen  have  no 
lien  on  the  assurance  of  a  ship  which  never  belonged 
to  them,  for  there  is  nothing  essentially  common  be- 
tween the  right  of  pledge  and  that  of  property ;  that 
the  ordinance  gives  no  privilege  to  the  material-men 
and  workmen  except  on  the  ship,  and  therefore  they 
have  none  on  the  insurance,  according  to  the  rale  of 
strict  construction  already  stated ;  that  if  the  ship 
were  represented  by  the  insurance  it  would  be  neces- 
sary to  give  the  same  privilege  to  the  seamen  and  all 
other  privileged  creditors,  which  would  destroy  the 
whole  object  of  insurance,  that  on  the  same  principle, 
insurance  ought  to  be  represented  by  reinsurance, 
which  it  IS  well  settled,  cannot  be  done.  Ehnerigon 
Cont.  Grosse.  ch.  12,  §  7. 

The  opinion  of  Emerigon  was  followed  with  but  lit. 
tie  dissent  until  a  recent  period.  The  roost  prominent 
writer  who  disagreed  with  him  was  Pardessus,  who  in 
the  first  edition  of  his  Droit  Commerciel,  published  in 
1814  (art.  663),  after  stating  the  general  rule  that  the 
owner  may  discharge  himself  from  responsibility  by 
abandoning  the  ship  and  freight,  added:  ** If  these 
things  have  been  insured,  he  ought  to  abandon  also 
his  rights  against  the  insurers.**  The  sentiment  is  re- 
peated as  his  personal  opinion  in  the  subsequent  edi- 
tions of  his  work  (same  art.  668),  but  he  is  obliged  to 
concede  that  the  law  is  otiierwise.  In  the  edition  of 
1841  (art.  694,  2d),  after  asking  the  question  whether  a 
creditor,  having  a  privilege  or  a  hypothecation  on  a 
thing  insured,  could  require  a  distribution  of  the  in- 
surance money  as  would  be  made  of  the  price  on  a 
sale,  he  says :  **  I  think  not ;  there  is  not  the  same  rea- 
son. In  the  case  of  sale  the  price  must,  in  the  nature 
of  things,  represent  the  thing  sold,  the  owner  parting 
with  it  only  for  that.  In  the  case  of  insurance  the 
thing  has  perished ;  it  has  not  been  assigned  in  consid- 
eration of  any  price.  The  debtor  has  procured,  it  Is 
true,  a  guaranty,  by  the  effect  of  which  the  insurer 
pays  him  the  value  of  it;  but  this  guaranty  is  the  re- 
sult of  an  agreement  independent  of  the  engagements 
of  the  assured  with  any  particular  creditors.  The 
value  paid  does  not  represent  the  thing  insured,  ex- 
cept in  the  relations  between  the  insurer  and  the  in- 
sured ;  not  in  the  relation  between  the  latter  and  his 
creditors,  except  as  an  accession  to  the  mass  of  his 
properiy,  against  which  the  creditors  may  prosecute 
their  actions  according  to  the  principle  of  the  civil  law 
by  which  all  the  properiy  of  a  debtor  is  the  common 
pledge  of  his  creditors;  but  without  any  preference, 
none  of  them  having  a  peculiar  right  to  a  privilege  on 
the  contract  of  insurance  which  has  caused  the  amount 
assured  to  be  added  to  the  assets  o'  the  common 
debtor.  It  would  be  otherwise,  undoubtedly,  if  the 
debtor  in  borrowing  upon  a  hypothecation  of  a  house 
insured,  should  at  the  same  time  assign  to  his  creditor 
the  contingent  benefits  of  the  insurance^  to  serye^for 
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his  difloharge  tu  that  extent,  and  if  the  creditor  should 
dalj  notify  the  insurer,"  etc.  This  passage  shows  that 
eTen  Pardessus  admitted  the  law  to  be  as  Emerigon 
had  declared  it. 

Boulay-Paty,  the  contemporary  of  Pardessus,  who 
published  his  work  on  Maritime  Commercial  Law 
(Droit  Com.  Mar.)  in  1821,  warmly  espouses  the  views 
of  Emerigon.  His  observations  on  the  subject  are  ex. 
ceediugly  sensible  and  persuasive.  Af  ter*.'quotiug  the 
views  of  y all n  and  Emerigon,  he  says:  **We  must 
agree  that  Emerigon's  opinion  Is  most  conformable  to 
principle,  and  that  the  transfer  or  subrogation  of 
which  Valiu  speaks  is  not  admissible/' that  is  the 
transfer  of  the  lieu  from  the  property  to  the  insurance. 
He  adds :  *'  The  axiom  suhrogatum  tenet  Jociim  subro- 
gati  should  be  understood  as  applicable  when  the  thing 
has  been  changed  into  something  else  by  the  owner, 
who  has  received  the  other  thing  in  its  place;  as  in 
the  case  when  the  owner  of  a  ship  has  sold  it,  it  is  cer- 
tain that  the  lien  is  transferred  according  to  un- 
doubted law  to  the  price.  But  when  the  thing  is  per- 
ished in  the  hands  uf  the  debtor,  certainly  all  lien  is 
extinct.  L  8  ff,  quihus  modU  pignus  vel  hypoVieca  soL 
vUur,  Is  it  possible  to  suppose  that  an  insurance, 
which  is  an  agreement  foreign  to  the  creditors  hold- 
ing liens,  which  has  been  effected  between  the  owners 
and  a  third  party,  can  have  the  effect  to  bring  again 
into  life  the  lien  on  the  ship?  **  Volume  1,  p.  185.  He 
goes  on  to  argue  the  question  at  great  length,  and  with 
much  force;  but  it  would  extend  this  opinion  too 
much  to  quote  his  argument  at  length.  One  more  ex- 
tract will  suffice.  After  showing  the  difference  be- 
tween abandonment  to  the  lien  creditors  and  surren- 
der to  the  insurers,  and  that  the  latter  does  not  inter- 
fere with  or  prevent  the  former,  he  says :  "The  pro- 
duct of  the  insurance  is  the  price  of  the  premium 
which  the  ship  owner  has  paid  to  insure  the  ship. 
This  premium  is  not  bound  as  a  security  for  debts  and 
obligations  contracted  by  the  captain ;  the  law  ex- 
pressly binds  the  ship  and  freight  alone  to  that.  The 
Code  of  Commerce  gives  to  shippers  a  lien  only  on 
ship  and  freight,  consequently  they  have  none  on  the 
insurance.  In  general,  the  ship  is  not  represented  by 
the  insurance,  which  after  the  loss  of  the  ship  be- 
comes a  right  existing  by  itself,  which  gives  a  direct 
personal  action  in  favor  of  the  insured.  All  these 
principles  besides  agree  with  equity  and  well  under- 
stood interests  of  commerce.  Without  this  rule  in- 
deed insurances  on  the  hull  of  a  ship  would  become 
Illusory  for  her  owner,  since  he  would  have  no  way, 
even  by  stipulating  for  a  guaranty  against  barratry  of 
the  master,  which  it  is  customary  to  do,  to  protect 
himself  against  any  other  loss  than  that  of  the  pre- 
mium :  and  yet  this  is  both  the  object  of  insurance  and 
the  motive  for  which  the  premium  is  paid.*'  Volume 
1,  pp.  291,  292. 

During  the  seven  years  from  1827  to  1834,  an  anima- 
ted controversy  was  carried  on  in  France  on  the  ques- 
tion  whether  article  216  of  the  Code  of  Commerce,  in 
speaking  of  the  *'  acts  "  (faits)  of  the  master,  meant  to 
include  his  contracts  lawfully  made  in  the  course  of 
the  voyage,  or  only  his  wrongful  acts;  and  finally  the 
matter  came  before  the  legislative  body  for  solution* 
In  1841  that  body  modified  article  216  so  as  to  ex- 
pressly embrace  contracts  of  the  master  as  well  as 
other  acts.  It  was  at  the  same  time  sought  to  intro- 
duce a  clause  which  should  render  it  the  owner's  duty, 
in  at)andoningthe  ship  and  freight,  to  obtain  the  bene- 
fit of  limited  liability,  also  to  abandon  his  claim  for  In- 
surance on  them ;  but  this  provision  failed  to  receive 
assent.    The  law  remained  as  it  had  always  been. 

In  1869  two  very  able  works  were  published  in 
France  in  which  the  subject  was  again  discussed ;  one 
by  Edmond  Dufour,  entitled  "  Dr9it  Maritime;  "  and 
one  by  J.  Bedarride,  entitled  **  Droit  Commercial,"  a 


commentary  on  the  Code  de  Commerce.  Dufour  at- 
tempted to  renew  the  controversy,  although  he  ad- 
mitted that  the  views  of  Emerigon  had  l>een  ac- 
quiesced In  even  by  Pardessus,  and  that  Valln  stood 
alone,  he  says :  "Doctrine  and  Jurisprudence,  after 
some  hesitation,  pronounced  themselves,  as  is  well 
known,against  the  existence  of  a  privilege  or  hypothe- 
cation on  the  indemnity  due  from  the  insurer;  and  in 
that  way  the  general  principle  which  Emerigon  had 
adopted  as  the  basis  of  his  theory  penetrated  men's 
minds  as  an  Indisputable  truth  which  ought  thence- 
forth to  govern  all  indemnities  of  insurance.  Thus  it 
is  for  example,  that  M.  Pardessus,  speaking  of  this 
question  In  relation  to  maritime  credits,  comes  back 
for  its  solution  to  the  general  principles  relating  to  in- 
surance; so  that  the  opiuion  of  Yalln  seems  to  be 
crushed  under  this  imposing  unanimity."  Dufour 
Droit  Maritime,  art.  261.  Dufour  then  devotes  many 
pages  to  argue  the  question  ah  origine,  persuading 
himself  that  he  has  established  the  correctness  of 
Valin's  views.  But  his  admission  at  the  beginning  of 
his  argument  demonstrates  that  the  maritime  juris- 
prudence of  France  was  In  accordance  with  the  opin- 
ion of  Emerigon.  In  consequence  probably  of  this 
effort  to  bring  the  matter  again  into  question,  Bedar- 
rlde  examined  the  subject  with  great  care,  both  on 
principle  and  authority,  and  showed  that  the  law  was 
not  only  settled,but  should  not  be  disturbed.  Bedarride 
Droit  Commercial,  art.  295.  .But  the  advocates  of 
change  persisted  in  their  efforts,  until  finally  on  the 
22d  of  December,  1874.  on  the  passage  of  a  law  to  ren- 
der ships  susceptible  of  hypothecation,  they  procured 
a  section  to  be  inserted  ($  17)  declaring  that  In  case  of 
loss  or  disablement  of  the  ship,  the  rights  of  the  cred- 
itors (that  Is  hypothecation  creditors)  may  be  enforced 
not  only  against  the  portions  saved,  or  their  proceeds, 
but  (in  the  order  of  registry)  against  the  proceeds  of 
any  assurances  that  may  have  been  effected  by  the 
borrower  on  the  hypothecated  ship.  This  law  how- 
ever does  not  extend  to  tacit  liens  or  privileges.  For 
further  authorities  In  the  French  law,  to  the  same 
effect  as  Boulay-Paty  and  Bedarride,  see  2  Pouget 
Prin.  de  Droit  Mar.  (ed.  1858)  41&-419:  S  Eloy  et  Guer- 
raud,  Des  Capltaines  (1860),  art.  1894 ;  Caumont  Diet 
de  Droit  Mar.  tit.  "Abandon  Mar.,"  §§  54,  55;  De  VII- 
leneuve  et  Masse,  Diet,  du  Coutentleux  Commercial, 
verb  "Armateur,"  20. 

In  Germany  the  history  of  the  question  has  been,  to 
some  extent,  the  reverse  of  what  It  has  been  in  France. 
The  Prussian  Code,  adopted  in  1794,  allowed  ship- 
owners to  "  free  themselves  from  responsibility  in  all 
cases  by  a  surrender  of  the  ship,  including  all  benefits 
of  the  voyage  and  their  rights  against  the  insurers." 
But  Prussia  was  the  only  country  that  adopted  this 
rule  in  relation  to  Insurance.  In  1856  a  scheme  was 
set  on  foot  to  have  a  conference  to  prepare  a  general 
commercial  code  for  all  the  German  States.  Commis- 
sioners were  appointed  by  the  several  States  for  this 
purpose,  who  held  repeated  sessions,  but  came  to  no 
agreement  on  a  general  Code  until  March,  1862.  The 
Prussian  commissioners  strenuously  urged  the  adop« 
tion  of  their  law  on  the  subject  of  subrogation  to  the 
claims  for  insurance.  The  arguments  presented  by 
them  are  spread  before  us  to  some  length  in  one  of 
the  briefs  of  the  counsel  for  the  appellants.  The  con- 
vention however  were  not  convinced,  and  rejected  the 
proposition,  and  the  Prussian  commissioners  were 
obliged  to  yield  the  point,  and  nowjall  Germany, under 
this  new  Commercial  Code,  adheres  to  the  old  mari- 
time law.  It  Is  only  necessary  to  add  that  in  the  dis- 
cussions of  the  convention  it  was  conceded  that  the 
maritime  law  had  never  required  the  surrender  of  the 
insurance,  but  only  that  of  the  ship  and  freight.  By 
the  Commercial  Code  of  Holland  and  the  Ordinniico 
of  Bremen  this  rule  Is  expressly  formulated. 
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It  appears  therefore  that  the  dUpoBition  of  oar  stat- 
ute Is  in  oouformitj  with  the  general  maritime  law  of 
Europe ;  and  that  the  recent  legislation  in  France  (1874) 
is  an  innovation  upon  that  law. 

It  is  next  contended  that  the  act  of  Congress  does 
not  extend  to  the  exoneration  of  the  ship,  but  only 
exonerates  the  owners  bj  a  surrender  of  the  ship  and 
freight,  and  therefore  that  the  plea  of  limited  liability 
cannot  be  received  in  a  proceeding  in  rem.  But  this 
argument  overloolcs  the  fact  that  the  lawgives  a  two- 
fold remedy,  surrender  of  the  ship,  or  payment  of  its 
valuer  and  declares  that  the  liability  of  the  owner,  in 
the  cases  provided  for,  shall  not  exceed  the  amount 
or  value  of  his  interest  In  the  ship  and  freight.  This 
provision  is  absolute,  and  the  owner  may  have  the 
benefit  of  it,  not  only  by  a  surrender  of  the  ship  and 
freight,  but  by  paying  into  court  the  amount  of  their 
value,  appraised  as  of  the  time  when  the  liability  is 
fixed.  This,  as  we  have  seen,  enables  the  owner  to 
reclaim  the  ship,  and  put  it  into  complete  repair,  with- 
out increasing  the  amount  of  his  liability  The  abso- 
lute declaration  of  the  statute  that  his  liability  shall 
not  exceed  the  amount  or  value  of  the  ship  and 
freight,  to-wit,  at  the  termination  of  the  voyage,  has 
the  effect,  when  that  amount  Is  paid  into  court,  under 
judicial  sanction  of  discharging  the  owner's  liability, 
and  thereby  of  extinguishing  the  liens  on  the  vessel 
itself,  and  of  transferring  those  liens  to  the  fund  in 
court.  This  is  always  the  result  when  the  owner  is 
allowed  to  bond  his  vessel  by  payment  of  its  appraised 
value  into  court,  or  by  filing  a  stipulation  with  sure- 
ties in  lieu  of  such  payment.  The  vessel  is  always  dis- 
charged from  the  liens  existing  upon  it  when  it  has 
been  subjected  to  a  Judicial  sale  by  order  of  the  ad- 
miralty court,  or  when  it  has  been  delivered  to  the 
owner  on  his  stipulation  with  sureties. 

The  claim  that  the  lien  attaches  to  the  repairs  and 
betterments  which  the  owner  puts  upon  the  vessel 
after  the  amount  of  his  liability  has  been  fixed  is  re- 
pugnant to  the  entire  drift  and  spirit  of  the  statute. 
In  ordinary  cases  it  may  be  true,  and  undoubtedly  is 
true,  that  a  lien  or  privilege  on  the  ship  extends  to  and 
affects  all  Its  accretions  by  repair  or  otherwise;  but  in 
the  case  of  a  claim  for  limited  liability  under  the 
statute,  the  dispositions  of  the  statute  are  to  govern ; 
and  these,  as  we  have  seen,  fix  the  amount  of  liability 
at  a  certain  time,  and  when  that  liability  Is  discharged 
the  lien  is  dlscbargedi  no  matter  what  the  then  value 
of  the  ship  may  have  come  to  by  means  of  alterations 
and  repairs. 

The  time  when  the  amount  of  liablUty  should  l>e 
paid  into  court  will  depend  upon  circumstances.  If 
the  owner  sets  up  his  claim  to  limited  liability  in  his 
answer,  and  does  not  seek  a  general  concurrence  of 
creditors,  it  will  be  sufficient  if  the  amount  is  paid 
after  the  trial  of  the  cause,  and  the  ascertainment  of 
.the  amount  of  liability  in  the  decree.  Payment  and 
satisfaction  of  the  decree  will  be  a  discharge  of  the 
owner  as  against  all  creditors  represented  in  the  de- 
cree. 

To  say  that  an  owner  is  not  liable,  but  that  his  ves- 
sel is  liable,  seems  to  us  lllce  talking  in  riddles.  A 
man's  liability  for  a  demand  against  him  is  measured 
by  the  amount  of  property  that  may  be  taken  from 
him  to  satisfy  that  demand.  In  the  matter  of  liability 
a  man  and  his  property  cannot  be  separated,  unless 
where,  for  public  reasons,  the  law  exempts  particular 
kinds  of  property  from  seizure,  such  as  the  tools  of  a 
mechanic,  the  homestead  of  a  family,  etc.  His  prop- 
erty is  what  those  who  deal  with  him  rely  on  for  the 
fulfillment  of  his  obligations.  Personal  arrest  and 
restraint,  when  resorted  to,  are  merely  means  of  get- 
ting at  his  property.  Certain  parts  of  his  property 
may  become  solely  and  exclusively  liable  for  certain 
demands,  as  a  ahlp  bound  in  bottomry,  or  subject  to 


seizure  for  contraband  cargo  or  illegal  trade;  and  it 
may  even  be  called  ''the  guilty  thing; "  but  the  lia- 
bility of  the  thing  Is  so  exactly  the  owner's  liability, 
that  a  discharge  or  pardon  extended  to  him  will  oper- 
ate as  a  release  of  his  property.  It  is  true  that  In 
United  States  v.  3f  oson,  6  Blss.  850,  it  was  held  that  in 
a  proceeding  in  rem  for  a  forfeiture  of  goods  the 
owner  might  be  compelled  to  testify,  because  the  suit 
is  not  against  him,  but  against  the  goods.  That  de- 
cision however  was  disapproved  by  this  court  in  the 
case  of  Boyd  v.  U,  5.,  116  U.  S.  616,  637;  8.  C,  ante,624. 
in  which  It  is  said:  ''Nor can  we  assent  to  the  pro- 
position that  the  proceeding  {in  rem)  is  not  in  effect  a 
proceeding  against  the  owner  of  the  property  as  well 
as  against  the  goods;  for  it  Is  his  breach  of  the  laws 
which  has  to  be  proved  to  establish  the  forfeiture,  and 
it  is  his  property  which  is  sought  to  be  forfeited.  In 
the  words  of  a  great  judge :  *  Qoods,  as  goods,  cannot 
offend,  forfeit,  unlade,  pay  duties,  or  the  like,  but 
men  whose  goods  they  are.' "  Yaughan,  C.  J.,  In 
Sheppard  v.  Qosnold,  Vaugh.  159,  ITO,  approved  by 
Parker,  C.  B.,  in  Mitchell  v.  Torup,  Parker,  227, 
236. 

But  the  argument  is  at  war  with  the  spirit  as  well  as 
the  text  of  our  decisions  on  the  subject  of  limited  lia- 
bility. The  case  of  The  Benefactor,  102  U.  S.  214;  S. 
C,  103  id.  239,  is  precisely  in  point.  That  was  a  case 
of  libel  in  rem  against  the  vessel  in  fault,  and  the  pro- 
ceeding for  a  limited  liability  was  sustained.  It  is 
true  that  this  particular  point  was  not  raised,  but  the 
parties  in  the  case  were  represented  by  able  and  ex- 
perienced counsel,  and  the  point  would  certainly  have 
been  raised  if  they  had  regarded  It  as  tenable. 

We  are  not  only  satisfied  that  the  law  does  not  com- 
pel the  ship-owner  to  surrender  his  insurance  in  order 
to  have  the  benefit  of  limited  liability,  but  that  a  con- 
trary result  would  defeat  the  principal  object  of  the 
law.  That  object  was  to  enable  merchants  to  invest 
money  in  ships  without  subjecting  them  to  an  inde- 
finite hazard  of  losing  their  whole  property  by  the 
negligence  or  misconduct  of  the  master  or  crew,  but 
only  subjecting  them  to  the  loss  of  their  investment. 
Now  to  construe  the  law  in  such  a  manner  as  to  pre- 
vent the  merchant  from  contracting  with  an  insur- 
ance company  for  indemnity  against  the  loss  of  his  in- 
vestment, is  contrary  to  the  spirit  of  commercial  jur- 
isprudence. Why  should  he  not  be  allowed  to  pur- 
chase such  an  indemnity  ?  Is  it  against  public  policy  7 
That  cannot  be,  for  public  policy  would  equally  con- 
demn all  insurance  by  which  a  man  provides  Indem- 
nity for  himself  against  the  risks  of  fire,  losses  at  sea, 
and  other  casualties.  To  hold  that  this  cannot  be 
done  tends  to  discourage  those  who  might  otherwise 
be  willing  to  invest  their  money  in  the  shipping 
business.  It  would  virtually  and  in  effect  bring 
back  the  law  to  the  English  rule,  by  which  the 
owner  is  made  liable  for  the  value  of  the  ship 
before  collision,  the  very  thing  which,  in  all 
our  decisions  on  the  subject,  we  have  held  it  was  the 
intention  of  Congress  to  avoid  by  adopting  the  mari- 
time rule.  That  this  would  be  the  result  is  evident, 
because  all  ship-owners  insure  the  greater  part  of  their 
interest  in  the  ship,  and  by  losing  their  insurance  they 
would  use  the  value  of  their  ship  in  every  case.  No 
form  of  agreement  could  be  framed  by  which  they 
could  protect  themselves.  This  is  a  result  entirely 
foreign  to  the  spirit  of  our  legislation. 

When  it  was  urged  upon  the  Chamber  of  Peers  of 
France  in  1841  to  pass  a  law  requiring  the  abandon- 
ment of  insurance,  as  well  as  of  ship  and  freight,  in 
order  to  relieve  the  owner  from  liability,  the  sugges- 
tion was  not  entertained.  The  opinion  of  the  major- 
ity was  that  the  relations  between  the  ship-owner  and 
lenders  or  shippers  ought  to  remain  entirely  independ- 
ent of  contracts  of  insurance  which  either  could  make ; 


Digitized  by 


Google 


THE  ALBANY  LAW  JOUENAL. 


31 


that  an  obligation  to  abandon  insurance  would  hare 
no  other  tendency  than  to  prevent  insurance  by  the 
owner,  since  he  would  be  deprived  of  the  benefit  of  it 
In  case  of  loss.    3  Bedarride,  art.  295,  p.  861. 

The  argument,  that  to  allow  the  owner  to  keep  his 
inturanoe  would  encourage  negligence  and  recldess- 
uess  on  his  part,  can  always  be  made  in  every  case  of 
insurance.  It  has  l>een  made  and  answered  a  hun- 
dred times.  Generally  a  sufficient  portion  of  the  value 
of  the  thing  insured  remains  uncovered  by  insurance 
to  prevent  indifference  to  loss ;  and  if  the  temptation 
to  wish  it  does  exist  in  any  case,  the  retributions  are 
BO  fearful  as  to  repress  the  thought.  To  the  honor  of 
human  nature,  the  exceptions  to  the  rule  are  exceed- 
ingly rare. 

It  is  also  contended  that  the  right  to  proceed  for  a 
limited  liability  is  waived  and  lost  by  a  surrender  of 
the  vessel  to  the  insurers,  because  it  is  then  out  of  the 
owner's  power  to  abandon  the  ship  to  the  claimants 
who  have  liens  upon  her.  This  argument  assumes  that 
abandonment  is  necessary,  which  is  not  the  case  un- 
der our  law.  Payment  of  the  ship's  value  Into  court, 
or  setting  up  the  matter  as  a  defense,  is  quite  as  effica- 
cious. But  if  abandonment  were  necessary,  as  it  is  by 
the  maritime  law,  a  surrender  to  the  insurers  does  not 
Interfere  with  or  prevent  a  subsequent  abandonment 
to  the  creditors.  The  insurers  take  the  ship  cum 
anere,  and  stand  in  no  better  plight  than  the  original 
owners.  The  liens  against  the  ship  are  not  extin- 
guished by  the  surrender  to  the  insurers,  but  mi^  be 
prosecuted  by  the  creditors  notwithstanding  such  sur- 
render, unless  proceedings  for  a  limited  liability  are 
instituted.  This  is  fully  shown  by  Boulay-Paty  (vol. 
I,  pp.  293-297),  and  by  Bedarride,  in  article  291  of  his 
work,  al>ove  cited.  The  former,  after  showing  that 
abandonment  to  the  lien  creditors  may  be  made,  not- 
Withstanding  a  previous  surrender  to  the  insurers,  and 
explaining  the  reason  of  it,  says :  '*  It  follows  from 
thence  that  the  owner  may,  by  abandonment,  turn 
the  shippers  (of  cargo)  over  to  the  insurers  (now  be- 
come the  owners  by  the  surrender  of  ship  and  freight 
to  them),  and  thus  make  abandonment  and  surrender 
at  the  same  time.'*    1  Boulay-Paty,  295. 

This  disposes  of  all  the  important  points  in  the  case, 
and  leads  to  the  conclusion  that  the  decree  of  the 
Circuit  Court  was  right,  and  it  is  affirmed. 

Matthews,  Miller,  Harlan  and  Gray,  JJ.,  dissenting. 


BILL  OF  PAR J'lCULARS— LIBEL. 
ENGLISH  COURT  OP  APPEAL,  MABCH  IZ,  1886. 

Cays  t.  Torbb.* 

The  plaintilf  sued  the  defendant  for  having  wroogfoHy  made 
and  signed  an  order,  stating  that  the  plaintiff  was  a  per- 
son  oC  unsound  mind,  in  oonsequenoe  of  which  the  plaintiff 
had  been  Msaulted  and  removed  to  a  lunatic  asylum  and 
kepi  there  against  bis  will;  and  he  also  claimed  damages 
for  the  libel  oontiiJned  in  such  order.  The  defendant,  in 
his  defense,  pleaded  reasonable  and  probable  oanse  for 
beUerlng  the  plaintiff  to  have  been  a  person  of  unsound 
mJndf  and  fit  to  be  detained  under  care  and  treatment. 

Hdd  (reversing  the  decision  of  the  court  below,  5  L.  T.  Rep. 
(N.  a)  8Tf  see  83  Alb.  L.  J.  28S).  that  the  allegation  of 
reasonable  and  probable  cause  was  an  immaterial  allega- 
tion, and  that  the  defendant  oould  not  be  ordered  to  give 
particulars  thereof. 

'pHE  opinion  states  the  point, 

Rdbtri  Q.  Olenn^  for  appellant. 
W.  P,  BoxaXLt  fok-  respondent. 

*54L.  T.  Rep.  (N.  S.)515.  " 


Lord  EsHBR,  M.  R.  In  this  case,  if  the  plaintiff  had 
any  real  ground  of  complaint  at  all,  it  was  because  of 
his  being  confined  in  an  asylum,  and  his  liberty  being 
interfered  with.  That,  I  say,  was  his  real  complaint, 
if  he  had  any.  Having  been  confined  as  a  lunatic,  he 
brings  an  action  against  his  brother-in-law  for  signing 
the  order.  To  that  real  ground  of  complaint  he  adds 
another  plea,  which  if  he  obtains  a  verdict  on  the  first, 
will  be  of  no  consequence  at  all.  He  says  that  in  the 
order  under  which  he  was  imprisoned  the  defendant 
states  that  the  plaintiff  was  a  lunatic,  and  that  that 
was  a  libeL  The  addition  of  the  libel  Is  a  great  hard- 
ship on  the  other  side.  It  is  trying  to  catch  at  a  straw 
if  the  first  plea  fails,  so  that  the  plaintiff  himself  be- 
gins by  this  foolish  addition  to  what  was  his  real 
claim,  if  any.  With  great  deference  to  those  who 
drew  the  defendant's  pleading,  I  must  say  that  they 
drew  a  remarkably  bad  pleading.  First,  it  was  double 
in  its  form ;  and  secondly,  in  the  second  part  of  that 
duplexity  it  put  immaterial  allegations.  There  being 
the  two  causes  of  action  alleged  by  the  plaintiff;  where 
ought  only  to  have  been  one,  there  is  no  doubt  that 
the  defendant  was  obliged  to  plead  to  both.  With  re- 
gard to  the  first,  in  the  present  state  of  the  law,  it  being 
an  action  for  false  imprisonment,  the  only  defense 
which  the  defendant  could  make  to  it  was  that  he  was 
justified  in  putting  him  into  confinement  What 
would  Justify  him?  The  order  for  confining  him  be- 
cause he  was  a  lunatic.  An  act  of  Parliament  has  said 
that  if  a  person  is  a  lunatic,  you  may  make  an  order 
that  he  shall  be  confined.  According  to  the  present 
law,  if  a  person  is  a  lunatic  you  may  do  that.  Then 
if  you  undertake  to  make  that  order  you  run  the  risk 
of  its  being  proved  hereafter  that  he  was  not  a  lunatic. 
If  he  was  not  a  lunatic,  you  have  no  right  to  make  the 
order.  Therefore  the  defense  to  that  part  of  the 
claim  is  that  the  plaintiff  is  a  lunatic.  Looking  at  the 
certificate  which  is  to  be  given  by  the  doctor  accord- 
ing to  the  act— although  it  is  not  set  forth  in  the  act — 
a  person  must  not  only  apparently  be  a  lunatic,  but 
also  must  be  a  lunatic  and  a  person  who  ought  to  be 
under  care  and  treatment.  If  that  is  true,  then  the 
defense  to  the  false  imprisonment  is  that  the  plaintiff 
was  a  lunatic,  and  so  far  a  lunatic  that  it  was  right  to 
put  him  under  care  and  treatment.  That  is  the  de- 
fense, and  nothing  else  is  a  defense.  It  does  not  sig- 
nify whether  the  person  who  signed  the  order  had  the 
most  reasonable  and  probable  cause  to  think  that  his 
brother  was  a  lunatic.  If  he  signed  that  order,  accord- 
ing to  the  present  law,  he  must  Justify  that  by  prov- 
ing that  his  brother  was  a  lunatic.  Then  there  is  his 
defense.  Now  that  is  not  a  general  defense  which 
may  be  one  or  other  of  two  defenses.  It  is  the  de- 
fense, and  there  are  two  facts  to  be  proved— first,  that 
the  plaintiff  was  a  lunatic ;  and  secondly,  if  necessary 
—if  that  is  part  of  the  defense—  that  he  was  such  a  lu- 
natic as  that  it  was  right  and  proper  to  put  him  under 
care  and  treatment.  Then  it  is  said  the  defendant 
must  give  the  particulars.  What  particulars  can  he 
give  of  that?  He  has  got  to  prove  those  two  facts. 
There  are  no  particulars  to  give.  There  is  evidence  to 
give.  How  is  it  proved  that  a  man  is  a  lunatic?  The 
evidence  may  be  of  some  one  act  that  he  has  done  that 
would  satisfy  any  one  that  he  was  a  lunatic.  It  would 
be  wicked  to  go  through  the  sort  of  acts  that  might 
prove  it.  One  knows  perfectly  well  that  one  act  might 
prove  it.  The  evidence  may  also  consist  of  a  great 
many  different  facts,  but  there  is  no  law  which  re- 
quires yon  to  give  particulars  of  the  evidence  which 
you  are  going  to  adduce  to  prove  a  particular  fact. 
Therefore  the  particulars  asked  for  really  constitute 
the  evidence  which  the  defendant  is  supposed  to  be 
going  to  give,  in  order  to  prove  the  two  separate  facts 
which  he  has  undertaken  to  prove.  Then  we  come  to 
the  question  of  libel.    If  the  defendant  had  pleaded 
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properly  he  would  have  separated  his  defense— his 
defense  to  the  claim  of  false  imprisonment,  and  his 
defense  to  the  claim  of  libel,  which  are  two  different 
causes  of  action.  But  he  did  not.  He  mixed  them  up 
together;  still  one  can  easily  dislocate  them.  I  have 
dealt  with  the  justification,  and  now  we  come  to  the 
defense  as  to  the  libel.  The  plaintiff  complains  that 
the  defendant  published  a  libel,  which  consisted  in 
saying  that  the  plaintiff  was  a  lunatic.  Whether  a 
iury  in  the  end  will  say,  that  even  if  it  is  true,  it  is  a 
libel  or  not,  I  cannot  express  my  opinion.  Whether  it 
is  a  libel  to  say  that  a  person  is  a  lunatic,  I  will  not 
undertake  to  say.  That  is  for  a  jury.  But  the  libel 
may  be  defended  in  several  ways :  First  of  all  by  say- 
ing, *'  I  did  not  write  it."  That  would  not  be  true  here. 
The  defendant  did  write  it.  Certainly  when  he  sent 
the  order  to  the  lunatic  asylum  he  published  it ;  there- 
fore there  is  no  defense  on  that  gnround.  He  did  both 
write  and  publish  it.  Then  we  come  to  this,  and  this 
is  another  defense:  **  What  I  so  wrote  and  published 
is  true  in  substance  and  in  fact."  If  it  had  been  a  gen- 
eral allegation  of  that  kind  to  a  libel  which  of  itself 
might  be  general,  why  then  I  do  not  say  that  particu- 
lars might  not  be  given.  The  plaintiff  might  say  to 
the  defendant, '*  You  allege  it  is  true  in  fact.  What 
do  you  mean  by  alleging  it  Is  true  in  fact  ?  *  *  But  here 
it  is  not  so.  The  libel  is  only  one  thing,  viz.,  "  You 
are  a  lunatic."  The  plea  here  is,  when  we  separate  it, 
**  I  justify  that  by  saying  yon  were  a  lunatic.*'  Then 
again  that  justification  consists  of  one  fact.  So  far 
the  justification  is  to  the  libel.  But  now  we  come  to 
something  further.  It  is  pleaded  here — whether  it  will 
be  a  good  defense  or  not  it  is  not  for  us  to  say — **As- 
suming  that  it  is  not  true,  then  I  say  it  was  published 
on  a  privileged  occasion,  and  therefore  prima  facie  I 
am  not  liable."  That  is  the  defense  of  the  plea.  But 
then  the  person  who  pleaded  it  was  not  content  with 
making  it  a  prima  facie  case.  He  would  have  been,  to 
my  mind,  much  wiser  If  he  had.  He  pleads  that  which 
shows  that  what  he  had  written  was  written  on  a 
privileged  occasion ;  but  he  goes  on  to  say,  '*  I  did  it 
bonafide^  and  with  reasonable  and  probable  cause." 
This  is  no  part  of  his  plea;  it  is  an  immaterial  allega- 
tion. Then  the  first  diflioulty  is  this :  that  when  you 
ask  for  particulars  of  that,  you  are  asking  for  the  par- 
ticulars of  an  immaterial  allegation  in  the  plea,  and 
you  are  really  saying  to  the  defendant,  *'  Now  tell  me 
the  particulars  of  what  you  have  not  got  to  prove."  It 
seems  to  me  to  l>e  good  law  to  say  you  cannot  ask  for 
particulars  of  a  wholly  immaterial  allegation.  The 
way  to  plead  it  would  have  been,  as  I  say,  to  raise  that 
what  was  written  was  written  on  a  privileged  occa- 
sion. Then  it  would  have  been  for  the  plaintiff  to  re- 
ply :  *'  True,  the  occasion  was  privileged,  but  you  mis- 
used the  occasion,  because  you  stated  the  things  ma- 
liciously." That  is  all  he  would  have  to  say.  He 
would  not  have  to  say  **  without  reasonable  and  proba- 
ble cause  "  in  this  case  of  privilege.  The  person  who 
undertook  to  prove  that  there  was  malice  might  give 
prima  fade  evidence  of  the  malice  by  showing  that 
there  was  no  reasonable  or  probable  cause  for  doing 
what  was  done.  If  be  showed  that,  unless  it  was  an- 
swered by  some  prima  facie  case  of  no  malice  in  fact, 
the  jury  might  find  it  from  that.  Therefore  this  matter 
of  reasonable  and  probable  cause  is  not  only  no  part 
of  the  plea,  but  as  a  matter  of  pleading,  is  no  part  of 
the  reply,  even  If  It  had  been  given,  and  yet  particu- 
lars are  asked  for.  Therefore  the  particulars  which 
are  asked  for  are  particulars  of  an  allegation,  which 
where  it  is  is  wholly  immaterial,  and  which  would  have 
been  immaterial  as  matter  of  pleading  wherever  it  is 
given.  Then  to  say  you  are  to  give  particulars  is 
really  to  multiply  expense.  But  there  seems  to  me  to 
be  another  ground,  with  regard  to  this  reasonable  and 
probable  cause,  why  the  defendant  thought  the  plain- 


tiff insane.  If  yon  justify  the  statement,  and  say  he 
was  insane,  even  if  every  other  ground  failed,  it 
seems  to  me  that  the  doctrine  laid  down  in 
the  case  in  the  Divorce  Court,  Lord  ScUiiibury 
V.  QreviUe  NugenU  60  L.  T.  Rep.  (N.  S.)  160; 
160;  9  P.  Div.  23,  applies.  There  the  judges  held  that 
particulars  of  undue  influence  need  not  be  given. 
They  put  it  a  great  deal  no  doubt  on  the  practice  of 
the  Probate  Court ;  but  I  think  also  upon  this  ground 
that  it  is  impossible  to  give  particulars  of  such  a  state- 
ment as  that.  Then  when  we  come  to  the  case  of 
Hankinson  -t.  Daminghamt  9  P.  Div.  62,  Sir  James 
Hannen  there  declined  to  order  particulars  of  an  alle- 
gation that  a  person  was  of  unsound  mind.  It  is  true  it 
was  in  the  case  of  a  will,  but  all  the  reasons  which  he 
gave  there,  and  which  to  my  mind  are  excellent,  apply 
here.  He  says  in  effect  that  he  cannot  order  a  man  to 
give  particulars  of  the  evidence  which  he  is  about  to 
adduce  as  to  whether  a  person  is  of  unsound  mind  or 
not.  First  of  all  because  it  is  evidence  only,  and  not 
facts ;  and  secondly,  if  it  were  facts,  why  it  is  only  in- 
creasing the  expense  to  order  particulars  or  circum- 
stances which  might  extend  over  years.  That  of 
itself  would  be  a  sufficient  answer  to  this  application. 
I  think  therefore  that  the  application  here  for  par- 
ticulars was  wrong  in  the  beginning,  and  that  the  mas- 
ter was  right  in  refusing  the  application.  Then  un- 
fortunately the  party  who  made  that  unfounded  ap- 
plication to  the  master— a  great  part  of  which  was  ne- 
cessitated by  his  own  foolish  addition  about  the  thing 
being  a  libel,  which  is  utterly  ridiculous— was  not  con- 
tent with  the  master's  decisiou.Jbut  went  l>efore  Field, 
J.  How  he  obtained  the  order  from  Field,  J.,  we  do 
not  know.  I  think  the  order  was  inadvertently  made, 
and  therefore  it  was  wrong.  Then  he  went  before  the 
Divisional  Court,  and  there  the  judges  were  divided 
in  opinion;  but  then  the  application  was  wrong  there. 
The  case  now  comes  before  us,  because  the  appellant 
was  obliged  to  come  here,  according  to  our  present 
decision,  to  get  rid  of  the  order.  He  was  obliged  to 
go  to  the  Divisional  Court  to  attempt  to  get  rid  of  it, 
and  he  was  also  obliged  to  come  here.  I  think  we 
must  allow  the  appe^.  Inasmuch  as  we  consider  the 
master  was  right  and  every  other  step  was  wrong,  and 
also  that  the  whole  difficulty  has  really  been  brought 
about  by  the  plaintiff's  having  added  a  foolish  claim 
to  his  first  complaint,  which  did  not  increase  his  real 
complaint,  if  he  has  any  at  all,  I  think  the  proper  or- 
der here  is  that  the  appeal  should  be  allowed.  I  think 
also  that  the  plaintiff,  who  asked  for  particulars, 
should  pay  the  costs  of  the  application  to  Field,  J.,  of 
the  application  to  the  Divisional  Court,  and  of  this 
appeal,  the  order  to  be  put  in  this  form,  and  the  costs 
are  to  be  the  defendant's  costs  in  any  event. 

LiNBLBY,  L.  J.  This  in  substance  is  an  appeal  from 
an  order  made  by  Field,  J.,  directing  the  defendant  to 
give  particulars  of  the  reasonable  and  probable  cause 
referred  to  in  his  pleadings.  I  confess  that  the  form 
of  order  strikes  me  as  curious.  It  seems  to  me  to  be 
open  to  the  objection  that  it  does  not  discriminate  l>e- 
tween  the  matter  to  be  proved  and  the  evidence  prov- 
ing it.  The  reasonable  and  probable  cause  is  one  of 
the  most  thorny  subjects  of  which  I  have  any  knowl- 
edge. It  is  mixed  up  with  facts  and  law.  If  it  was 
intended  to  draw  a  sharp  distinction  between  oer' 
tain  sets  of  facts  and  certain  other  sets  of  facts,  the 
order  should  have  been  worded  so  as  to  draw  that  dis- 
tinction. I  should  feel  very  great  difficulty  indeed  in 
giving  particulars  in  that  order.  I  doubt  very  much 
whether  anybody  would  see  his  way  to  do  it  dearly. 
I  Will  not  say  he  could  not  do  it  in  such  a  way  that  the 
other  side  would  not  be  content  with  it,  but  it  would 
be  very  difficult  to  give  the  particulars.  Having  made 
this  observation  with  regard  to  the  wording  of  the  or- 
der, I  cannot  think  the  wording  can  l>e  right,  even  if 
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it  U  right  iu  subat&Qoe.  The  real  ground  however  of 
my  opiuion  is  that  this  expresslou,  "  reasonable  and 
probable  cause,"  is  immaterial ;  and  that  therefore 
there  ought  to  be  no  particulars  at  all  iu  this  action. 
They  are  not  wanted.  I  think  it  is  an  extremely  unfor- 
tunate phrase  in  this  action.  Why  it  was  introduced 
I  do  not  know.  I  suppose  for  some  reason.  It  has 
oreiited  a  discussion  which  turns  out  after  all  to  be  of 
▼ery  little  use  to  anybody.  The  allegation  in  the 
pleadings  being  immaterial,  it  Is  one  upon  which,  in 
my  Judgment,  no  particulars  at  all  ought  to  be  given. 
Upon  that  ground  I  think  the  order  was  wrong.  I 
quite  agree  about  the  costs,  and  that  the  costs  must 
be  the  defendant's  in  any  event. 

LOPXB,  L.  J.  It  seems  to  me  impossible  to  support 
this  order.  It  is  an  order  for  particulars  of  reason- 
able and  probable  cause  in  an  action  where  reasonable 
and  probable  cause,  so  far  as  I  can  see,  has  nothing 
whatever  to  do  with  the  action.  I  propose  only  to 
deal  with  one  of  the  causes  of  action—that  is,  the 
cause  of  action  which  the  piaintiff  sets  up  in  respect 
to  a  libeL  It  appears  that  the  defendant  thinks  he  has 
two  defenses  to  that  cause  of  action,  one  **  J usciflca- 
tion"  and  the  other  '*  privileged  communication."  The 
Ju8tiflcation4f  proved«would  be  a  complete  answer.  The 
privileged  communication  also  might  be  a  complete 
answer.  The  effect  of  a  plea  of  that  kind  would  be  this : 
At  the  end  of  the  plaintiff's  case  it  would  be  submit- 
ted to  the  judge  that  the  occasion  was  a  privileged  one. 
If  the  judge  so  thought,  the  burden  would  then  lie 
upon  the  plaintiff  to  establish  malice  in  fact.  If  he 
did  not  succeed  in  establishing  malice  in  fact  the  ac- 
tion would  fail.  Therefore  so  far  as  I  can  see,  reason- 
able and  probable  cause  has  nothing  whatever  to  do 
with  the  matter.  The  defendant  winds  up,  in  this 
paragraph  of  his  defense,  that  he  had  reasonable  and 
probable  cause  for  believing  the  plaintiff  to  be  a  luna- 
tic. Particulars  of  that  reasonable  and  probable  cause 
are  now  asked  for  by  the  plaintiff  I  think  it  an  at>- 
solntely  immaterial  averment.  Being  an  absolutely 
immaterial  averment,  it  would  be  highly  improper 
that  particulars  should  be  directed.  I  also  agree  with 
what  has  been  said  with  regard  to  the  costs. 


JNSUBANCE—LIFE^A  CTJON, 

MAINS  SUPBEMB  JUDICIAL  OOUBT. 
MAT   17,  1888. 

Stowuv.  Phinnkt.* 

Where  a  poUcj  of  life  insurance  ls|  made  payable  to  the  as- 
sured, his  executors,  administrators  and  assigns,  for  the 
sole  use  and  benefit  of  the  children  of  the  assured,  the 
benefldariee  cannot  maintain  an  action  at  Jaw  against  the 
company,  butU  can  only  be  maintained  by  the  legal 
representatives;  and  the  company  will  not  be  charged  as 
trustees  in  an  action  at  law  against  one  of  the  beneficiar- 
ies after  the  death'of  the  assured,  where  there  had  been 
no  assignment  and  the  insured  died  Intestate. 

S.  C.  Stroul,  H.  W.  Qage  and  F.  S.  Strout,  for  plain- 
tiff. 

Drummond  A  Dnimmond,  for  trustee. 

FosTKR,  J.  The  Union  Mutual  Life  Insurance  Com- 
pany issued  a  policy  of  insurance  to  Edmund  Phlnuey 
for  the  sum  of  $4,000.  By  the  terms  of  that  policy  the 
company  expressly  promised  *'  to  pay  to  Eklmuod 
Pbinney  ^  *  ^  his  executors,  administrators  or 
assigns,  for  the  sole  use  and  benefit  of  "  his  four  chil- 
dren therein  named,  and  the  survivor  or  survivors  of 
them,  the  amount  above  named,  after  deducting  there- 

*  6  East.  Bep'r,  8B5.  ~ 


from  any  indebtedness  the  company  might  have  on 
account  of  this  contract,  within  ninety  days  after  no- 
tice and  proofs  of  death. 

On  the  31st  day  of  October,  1884,  Edmund  Phinney 
died,  leaving  the  four  children  surviving  him,  of 
whom  the  defendant  is  one.  Thereafter  within  the 
time  named  for  the  payment  of  said  insurance,  this 
action  was  commenced.  The  plaintiff  alleges  that  the 
defendant  is  owing  him,  and  has  summoned  the  insur- 
ance company  as  trustee.  The  only  question  presented 
is  whether  this  company  can  be  legally  held  in  this  suit. 
An  administratrix  has  been  appointed  upon  the  es- 
tate of  the  deceased.  The  defendant,  since  the  com- 
mencement of  this  action,  has  assigned  all  his  interest 
in  the  policy,  and  his  claim  upon  the  administratrix  of 
the  estate  to  the  fund,  to  a  third  party,  who  claims 
that  the  fund  cannot  be  legally  attached  in  this  process* 
and  that  it  is  payable  from  the  company  to  the  admin- 
istratrix and  not  to  this  defendant. 

If  the  administratrix  Is  the  only  party  who  could 
maintain  this  action  at  law  upon  this  contract,  it  ne- 
cessarily follows  that  a  payment  by  the  company  to 
any  other  party  would  not  be  justifiable,  and  conse- 
quently this  suit  could  not  be  maintained  as  against 
the  alleged  trustee.  It  should  be  understood  that  we 
are  not  speaking  of  the  rights  of  these  parties  other- 
wise than  iu  an  action  at  law.  Whatever  might  t>e 
our  decision,  were  this  in  its  nature  an  equitable  trus- 
tee process,  as  now  provided  by  Rev.  Stat.,  ch.  77,  8  6, 
par.  10,  where  the  remedy  is  more  elastic  and  equit- 
able than  in  suits  at  law,  it  is  uuneoessaiy  now  to  de- 
termine. 

Upon  a  careful  consideration  of  the  case,  and  from 
an  examination  of  the  authorities,  we  feel  confident 
that  the  company  is  not  chargeable  in  this  pro- 
cess. It  is  the  established  general  rule  that  a  party  Is 
not  chargeable  In  trustee  process  with  respect  to  cred- 
its, unless  he  is  liable  in  an  action  to  the  principal  de- 
fendant. This  test.  It  is  true,  is  not  always  decisive, 
for  there  are  exceptions  to  rule.  The  facts  in  this 
case  however  do  not  bring  it  within  any  of  those  ex- 
ceptions. The  question  then  is,  who  is  the  party  that 
can  maintain  an  action  upon  this  contract? 

Our  attention  has  been  called  to  the  various  decis- 
ions, not  only  in  this  but  In  other  States,  bearing  upon 
the  question,  whether  when  a  promise  is  made  to  one 
party  for  the  benefit  of  a  third,  the  latter  can  main- 
tain an  action  upon  such  promise.  We  do  not  how- 
ever consider  it  necessary,  in  arriving  at  a  proper  de- 
cision in  this  case,  to  enter  upon  that  question,  nor  to 
extend  the  doctrine  as  laid  down  in  MeUen  v.  Whipple^ 
1  Gray,  817,  to  a  case  like  this,  where  the  express  terms 
of  the  contract  and  the  Intention  of  the  parties  as  ev- 
idenced by  those  terms  must  be  the  rule  by  which  we 
are  to  be  governed  in  our  decision. 

The  contract  in  this  case  was  made  by  the  company 
with  EMmund  Phinney,  the  deceased.  By  that  con- 
tract the  amount  was  made  payable  to  him,  his  execu- 
tors, administrators  or  assigns,  for  the  sole  use  and 
benefit  of  bis  four  children.  At  his  decease  the  ad- 
ministratrix of  his  estate  was  the  only  party  who 
could  legally  enforce  that  contract.  The  insurance, 
although  for  the  sole  use  and  benefit  of  the  children, 
was  payable,  not  to  them,  but  by  the  terms  of  that 
contract  to  his  own  legal  representative.  The  com- 
pany as  well  as  the  deceased  was  party  to  that  con- 
tract. It  is  unlike  those  oases  where,  by  the  terms  of 
the  contract.  It  was  expressly  promised  that  the 
amount  was  to  be  paid,  either  absolutely  or  upon  the 
happening  of  some  expressed  contingency  to  the  bene- 
ficiaries themselves  Instead  of  the  legal  representative 
of  the  assured. 

Thus  In  Martin  v.  JBtna  Ins.  Co.,  78  Me.  25,  the  pol- 
icy was  In  the  name  of  the  wife  on  the  life  of  her  hus- 
band, the  amount  was  made  payable  to.her,  her  exeou- 
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tors,  odmiuiatrators  or  assigus.  If  ahe  survived  her 
husband,  otherwise  to  their  obildreu.  The  wife  did 
uot  survive  her  husband,  aud  the  court  held  that  bj 
her  death,  the  proii^ise  of  paymeut  to  her,  beiug  cou^ 
tingeut  upon  her  surviving  her  husband,  ceased,  and 
was  bj  the  express  provisions  of  the  policy  transferred 
to  the  children  who  became  the  sole  beneficiaries, 
and  the  only  parties  who  could  avail  themselves  of 
the  promise. 

Another  illustration  from  our  own  court  is  the  case 
of  Cragin  v.  Cragin,  66  Me.  517,  where  the  deceased 
procured  a  policy  of  insurance  upon  his  life**  for  the 
benefit  of  his  wife  and  children,**  aud  the  same  was 
made  payable  to  them,  the  beneficiaries,  their  execu- 
tors, administrators  or  assigns;  aud  it  was  held  that 
the  insurance  could  not  have  been  collected  in  the 
name  of  the  administrator  of  the  deceased,  but  that  it 
was  the  property  of  the  widow  and  children  bj  virtue 
of  the  express  terms  of  the  contract.  So  in  Knicker- 
bocker hi8.  Co.  V.  Weitz,  99  Mass.  159,  the  contract  was 
between  the  company  and  the  wife  of  the  assured,  and 
the  amount  was  made  payable  to  her,  her  executors, 
administrators  or  assigns,  and  in  case  of  her  death 
l>efore  that  of  the  assured,  it  was  payable  to  her  chil- 
dren '*  for  their  sole  use  or  to  their  guardian,  if  under 
age.**  On  a  bill  of  interpleader  by  the  company  the 
court  say :  '*  She  having  died  before  the  termination 
of  the  policy,  and  her  husband  having  also  died  within 
the  term,  the  policy,  by  its  express.pro visions,  was  not 
payable  to  her  representatives  or  assigns,  but  to  the 
child  or  his  guardian;  **  and  that  the  latter  was  en- 
titled to  recover  the  amount. 

On  the  other  hand  we  find  that  when  the  contract  is 
that  it  is  to  be  paid  to  the  representatives  of  the  as- 
sured rather  than  to  the  beneficiaries,  such  represen- 
tatives are  the  only  proper  parties  to  maintain  an  ac- 
tion for  its  recovery.  When  collected  the  fund  is  held 
by  them  as  trustees  under  an  express  trust  for  such 
beneficiaries  as  may  be  entitled  to  it.  This  doctrine 
is  in  harmony  with  the  entire  line  of  decisions  upon 
this  question,  and  is  founded  upon  reason  as  well  as 
authority. 

The  question  arose  in  BurrougJia  v.  /State  Aaaur,  Co., 
97  Mass.  859,  where  the  policy  was  made  payable  to  the 
assured,  his  executors,  administrators  and  assigns,  for 
the  use  of  his  wife  and  children;  during  his  life-time 
the  assured,  with  the  assent  of  the  company,  assigned 
the  policy,  aud  it  was  held  that  the  assignee  might 
maintain  an  action  at  law  to  recover  the  amount  due, 
although  the  policy  was  expressed  to  be  for  the  use  of 
the  wife  and  children,  the  plaintiflTs  right  to  recover 
at  law  resting  upon  the  express  contract  between  him 
aud  the  insurers  arising  out  of  the  terms  of  the 
policies  and  of  the  assignments  to  which  they  have  as- 
sented. 

The  next  case  was  that  of  CampheU  v.  New  England 
fns.  Co.,  98  Mass.  400,  In  which  the  policy  was  made 
payable  to  the  assured,  his  executors,  administrators 
and  assigns,  for  the  benefit  of  a  wife  of  the  brother  of 
the  assured,  who  brought  an  action  to  recover  the  In- 
surance in  her  name  as  beneficiary.  Objection  to  the 
maintenance  of  the  action  not  having  been  seasonably 
taken,  judgment  was  recovered  In  her  name.  Gray, 
J.,  says :  "  In  the  present  case  the  plaintifif,  though 
not  the  assured,  was  the  person  for  whose  benefit  the 
policy  was  made,  and  was  therefore  the  owner  of  the 
entire  equitable  interest,  and  might  have  maintained 
an  action  upon  it  in  the  name  and  without  the  con  - 
sent  of  the  administrator,  or  if  the  latter  had  collected 
the  amount  of  the  policy,  might  have  sued  him  for  the 
proceeds.  The  plaintiff  had  the  equitable  interest  in 
the  policy,  although  not  the  title  to  support  an  action 
at  law  in  her  own  name  against  the  insurers.*' 

In  Gotild  V.  Emerson^  99  Mass.  154,  the  policy  was 
made  payable  to  the  assured,  bis  executors,  adminis- 


trators or  assigns,  for  the  benefit  of  his  widow,  if  any, 
and  his  surviving  child  or  children.  The  court  there 
say:  **  The  con  tract  of  the  Insurance  company  hav- 
ing been  made  with  the  assured,  his  executors,  admin- 
istrators and  assigns,  the  defendant,  as  his  admin- 
istrator, might  by  law  collect  the  amount  of  the  pol- 
icy.'* 

As  if  the  question  had  not  been  sufficiently  settled, 
it  was  squarely  met  in  Bailey  v.  New  England  Ins.  Co.^ 
114  Mass.  177.  In  this  case  the  assured  procured  a  pol- 
icy upon  his  life  payable  to  him,  his  executors,  admin- 
istrators aud  assigns,  for  the  benefit  of  his  widow. 
Suit  was  brought  in  the  name  of  the  beneficiary 
against  the  company,  and  judgment  was  rendered  In 
favor  of  the  defendants.  The  court  in  referring  to 
the  previous  decisions  of  Burrou(;/i8  v.  SlaU  Aswr. 
Co.t  and  Oould  v.  Eineraon,  make  use  of  the  following 
language;  **Tbe  principle  upon  which  these  decis- 
ions rest  Is,  that  in  policies  of  this  kind  the  executor, 
administrator  or  assign  becomes  a  trustee  under  an 
express  trust,  and  the  legal  title  being  In  him,  he  can 
maintain  an  action  in  his  own  name  agaln&t  the  com- 
pany. It  therefore  necessarily  follows  that  the  ceatuia 
Que  trust  cannot  maintain  such  action,  but  must  have 
their  rights  determined  between  themselves  and  the 
trustee  In  other  forms  of  proceeding.  This  brings  this 
class  of  trusts  within  the  general  rules  governing  all 
trusts,  and  renders  the  practice  simple  and  uniform. 
To  allow  cestuis  qtte  trust  to  maintain  actions  In  their 
own  names  might  subject  insurers  to  several  suits  on 
the  same  policy,  or  call  upon  them  to  determine  who 
has  the  beneficial  interest,  or  force  them  to  resoct  to  a 
bill  of  interpleader  to  ascertain  the  equitable  rights  of 
the  parties.**  This  case  is  cited  in  support  of  the  de- 
cision in  Unity  Association  v.  Du^au,  118  Mass.  221, 
where  the  policy  in  that  case  was  taken  out  by  the  as- 
sured for  the  sole  use  of  his  wife,  and  the  court  held 
that  **  not  being  a  party  to  the  contract,  nor  named 
therein  as  payee,sbe  could  not  maintain  an  action  at  law 
thereon,*'  and  that  the  sole  right  to  sue  at  law  upon 
the  policy  after  the  death  of  the  assured  would  be  In 
the  administratrix  of  his  estate,  and  that  the  associa- 
tion might  safely  have  paid  the  amount  of  the  policy 
to  her. 

StokeU  V.  KimbdO,  59  N.  H.  14,  is  in  accord  with  the 
principles  laid  down  in  the  foregoing  decisions,  hold- 
ing that  where  the  policy  is  by  its  terms  payable  to  the 
assured,  his  executors,  administrators  and  assigns,  the 
executor  or  administrator  is  a  trustee  or  depositary  to 
recover  the  money  for  the  purpose  of  paying  it  to  the 
beneficiaries.  Our  own  court.  In  Cables  v.  Prcacott,  67 
Me.  588,  recognize  the  same  doctrine  where  it  is  held 
that  the  contract  vests  in  the  party  to  whom  It  is  made 
payable  for  the  l>enefit  of  the  cestui  qu£  trust. 

Kor  does  the  case  of  Norris  v.  Massachusetts  Ins.  Co.^ 
131  Mass.  294,  to  which  our  attention  has  been  called 
by  the  learned  counsel  for  the  plaintiff,  militate 
against  the  conclusions  arrived  at  in  this  case,  or  the 
other  decisions  to  which  we  have  referred.  It  will  be 
found  that  the  case  was  a  bill  In  equity,  in  the  nature 
of  an  equitable  trustee  process,  and  not  an  action  at 
law.  The  remedy  there  is  much  broader  and  often 
times  more  efficacious,  for  while  in  such  a  proceeding, 
as  in  the  case  last  named,  even  the  entire  equitable  in- 
terest of  the  beneficiary  may  be  reached  and  applied 
to  the  payment  of  his  debt  (Donnell  v.  R.  Co..,  78  Me. 
570;  Pho&nix  Ins.  Co.  v.  Abbott,  127  Mass.  560),  yet  a 
merely  equitable  right  Is  not  attachable  by  trustee 
process  in  an  action  at  law.  Massachusetts  NaU  Bk.  v. 
BuUock,  128  Mass.  88;  Drake  Attach.,  S  457. 

We  are  of  opinion  that  the  questions  involved  In 
this  case  have  been  so  far  settled  by  judicial  decisions 
as  to  render  any  further  expression  of  our  views  un- 
necessary. Recognizing  as  a  fundamental  doctrine  of 
trust  ee    process   that  the  plaintiff  does  not,  as  a  gen 
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end  role,  acquire  any  greater  rights  against  the  trus- 
tee tbau  the  defendant  himself  possesses,  the  excep- 
tions to  which  rule  do  not  apply  to  the  case  before  us, 
our  decision  is  that  the  eatrj  should  be,  trustee  dis- 
cbai^ged  with  costs. 

Peters,  C.  J.,  Walton,  Virgin,  Libbej  and  Haskell, 
J  J.,  couoorred. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Account  statkd— part  paymbnt—  presumption. 
^1)  Defendant  immediatelj  after  the  receipt  of  an 
account  stated,  for  goods  sold  to  him,  aud  which  had 
been  under  his  control  aud  inspection  for  Qtc  months, 
made  two  part  payments  thereon,  iu  the  last  of  which 
he  acknowledged  that  there  was  a  balance  still  due, 
provided  the  goods  still  on  hand  were  **  up  to  the  con- 
tract.'* Heldt  that  from  the  facts  the  law  raised  an 
implied  agreement  that  the  account  was  correct. 
Lockwood  V.  Thorne,  18  N.  Y.  285,  292;  Steutoii  v. 
Jerome,  M  id.  487;  Quinoy  v.  White,  63  id.  370,  S77; 
YoungY.  HiU,e7id.  162,172;,S.  C,  23  Am.  Rep.  997; 
Shaokey  y.  Mansfield,  90  N.  Y.  227;  S.  C,  43  Am.  Rep. 
61.  (2)  An  account  thus  stated  is  not  condnslTe  upon 
the  party,  but  Is  simply  prima  facie  presumptively 
correct,  and  may  be  impeached  for  any  error  induced 
by  fraud  or  mistake.  Even  by  what  was  said  in  the 
letter  containing  the  last  payment  the  defendant  as- 
sented that  the  account  was  correct,  aud  the  only 
right  he  reserved  was  to  impeach  it  if  the  goods  were 
not  up  to  the  contract.  That  right  he  would  have  had 
If  it  had  not  been  expressly  reserved.  If  he  could 
show  that  upon  subsequent  examination  he  discov- 
ered for  the  first  time  that  the  goods  were  not  up  to 
the  contract,  he  could  have  alleged  the  facts  in  his 
answer  and  have  recovered  his  damages.  The  plaintiffs 
did  not  place  the  defendant  at  a  greater  disadvantage 
by  suing  him  upon  an  account  stated,  than  they  would 
if  they  had  sued  him  upon  an  open  account  for  the 
goods  sold,  claiming  the  balance  due,  because  by 
neither  form  of  action  could  they  cut  off  his  counter- 
claim for  breach  of  warranty,  which  was  the  only  de- 
fense left  to  him,  the  goods  having  been  received  by 
him.  June  1,  1886.  Sampson  v.  Freedman,  Opinion  by 
Earl,  J. 

pRACnCB— MOTION  FOR  RESTITUTION— DISCRETION. 

ART  ORDER— CJODE,  $  1292.— The  court  referred  to  in 
section  1292  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  when  a  judgment  is  set  aside  upon  motion 
the  court  may  direct  restitution,  etc.,  is  the  court 
which  sets  aside  the  Judgment;  and  therefore  when 
the  judgment  is  set  aside  by  the  General  Term,  the 
motion  for  restitution  should  be  made  at  the  General 
Term.  (2)  Delay  in  making  the  motion  for  restitu- 
tion is  a  question  which  appeals  to  the  discretion  of 
the  court  to  which  the  application  is  mude,  and  where 
there  has  been  no  abuse  of  that  discretion  this  court 
will  not  review  its  action  on  that  ground.  June  1, 
1886.  Market  Nat.  Bank  v.  Pacific  Nat  Bank.  Opinion 
by  Earl,  J. 

8Ai«B—Diyi8iBiiB  CONTRACT. —Plain  tiff  and  defend- 
ant made  an  agreement  in  writing  as  follows:  '*Sold 
to  the  following  named  parties  Scotch  pig  Iron  to  ar- 
rive as  specified  below  r***  *  *  500  tons  of  Coltness 
pig  iron  at  36  per  ton  for  shipment,  to  be  due  here  in 
April  next,  600  tons  of  Caulder  pig  iron  at  34  per  ton 
for  shipment,  to  be  due  here  in  March  next,  payable 
on  arrival  here  by  four  months*  note,  indorsed  by  the 
tbove  named  parties,  with  interest  added  at  6  per 
cent."  Plaintiff  made  default  in  the  outset  as  to  the 
delivery  of  the  Caulder  hxjn,  but  claimed  to  recover 
for  the  Coltness  iron,  as  to  which  he  was  not  in  de- 
faolt.    Held,  tliat  tlie  agreement  constituted  one  en- 


tire contract,  and  was  not  divisible.  Here  there  is  a 
breach  of  the  contract  at  the  beginning;  a  failure  to 
perform  at  the  outset;  aud  that  breach  justifies  a  re- 
scission by  the  vendee.  But  a  resoissiou  of  what? 
Obviously  of  the  entire  contract.  It  must  be  that  or 
nothing,  since  there  are  not  two  independent  and  sep- 
arate contracts,  one  of  which  may  be  broken  without 
peril  to  the  other,  but  a  single  contract  which  may 
be  rescinded  at  the  moment  of  a  breach  so  far  as  it  re- 
mains wholly  unperformed  on  both  sides.  The  cases 
which  seem  to  have  misled  the  court  below  are 
founded  upon  peculiar  equities  growing  out  of  the 
form  of  contract.  They  contemplate  and  require  a 
performance  in  separable  parts  or  divisions,  and  where 
the  vendor  delivers  an  agreed  proportion  which  the 
vendee  accepts  aud  payment  therefor  becomes  im- 
mediately due,  the  right  to  recover  is  at  once  com. 
plete,  and  is  not  forfeited  by  a  later  default.  The 
contract  in  such  case  is  called  divisible  or  distributive, 
and  the  language  is  not  objectionable  if  correctly  un- 
derstood and  applied.  The  right  of  rescission  or  of 
abandonment  where  such  a  contract  hns  been  wholly 
performed  on  one  side  as  to  one  of  its  separable  parts, 
aud  that  performance  accepted  on  the  other,  is  lost 
and  cannot  be  regained,  for  the  right  to  the  payment 
reserved  has  fully  accrued  aud  does  not  depend  upon 
further  conditions.  Practically  by  the  divisible  form 
of  the  contract,  and  the  joint  act  of  the  parties  in  de- 
livery and  acceptance,  the  earlier  stipulation  is  cut 
off  and  separated  from  the  later,  but  nothing  of  the 
kind  is  possible  where  the  vendor  is  in  default  at  the 
outset.  The  vendee  is  not  compelled  to  accept  a  part 
performance  in  the  inverse  order  of  his  contract,  but 
only  according  to  its  terms ;  and  where  at  its  initial 
point  the  vendor  is  in  default,  the  right  to  rescind  or 
abandon  belongs  to  the  vendee,  and  necessarily  and 
justly  must  apply  to  the  whole  contract  remaining  un- 
performed. Otherwise  the  one  contract  is  split  into 
two,  each  independent  of  the  other.  Substantially 
this  doctrine  has  been  recently  decided.  Norriugton 
V.  Wright,  115  U.  S.  188.  The  reasoning  of  that  case 
seems  to  us  accurate  and  decisive,  and  we  follow  it 
without  hesitation.  June  1,  1886.  Pope  v.  Porter. 
Opinion  by  Fiuoh,  J. 

Statute—"  entertainment  op  the  staob  **— con. 
CERTS— LICENSE.— A  Statute  enacts  that  **it  shall  not  be 
lawful  to  exhibit  to  the  public  in  any  building,  garden 
or  ground,concert  room,  or  other  place  or  room  within 
the  city,  any  interlude,  tragedy,  comedy,  opera,  bal- 
let, play,  farce,  minstrelsy  or  dancing,  or  any  other 
entertainment  of  the  stage,  or  any  part  or  parts 
therein,  or  any  equestrian,  circus  or  dramatic  per- 
formance, or  any  performance  of  jugglers,  or  rope 
dancing  or  acrobats,  until  a  licence  for  the  place  of 
such  exhibition  for  such  purpose  shall  have  been  first 
had  and  obtained.*'  The  Eden  Musee  has  been  in  the 
habit  of  giving  public  concerts,  which  its  counsel  de- 
scribes as  "consisting of  orchestral  selections  of  a 
high  character,  in  a  room  or  alcove  which  opens  at  an 
elevation  Into  a  larger  room  or  hall,  and  is  on  a  level 
with  a  high  gallery  encircling  said  hall."  This  care- 
fully drawn  circumlocution  avoids  saying  that  the  en- 
tertainment is  upon  a  "  stage,"  but  the  difference  is 
rather  in  the  language  than  the  fact.  The  proof  shows 
that  the  place  is  one  of  public  amusement  to  which 
visitors  are  attracted  by  the  entertainment  offered,  to 
which  an  admission  is  charged,  and  which  anybody 
may  attend  upon  payment  of  the  price.  It  is  a  pri- 
vate enterprise  planned  and  accomplished  for  personal 
gain  and  profit  like  other  places  of  public  amusement 
seeking  the  public  patronage.  Without  doubt  it  be- 
longs to  the  general  class  of  cases  contemplated  by  the 
statute  as  needing  more  or  less  of  government  super- 
yision  and  regulation,  and  bo  required  to  pay  a  license 
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fee.  It  is  olaimed  however  that  it  is  neither  au  "  eu- 
tertainmeut  of  the  stage'*  nor  au  exhibition  of  " min- 
Btrelsj,"  and  thus  not  within  the  language  of  the  stat- 
ute, but  is  merely  a  oonoert  not  named  or  included 
within  the  section  referred  to.  The  appellant's  coun- 
sel traces  to  their  origin  what  were  known  as  min- 
strels, insisting  that  thej  were  "  strolling  singers  and 
musicians'*  wandering  about  the  country,  and '* not 
to  be  confounded  with  the  musical  artist  or  with  the 
performer  in  an  orchestra  having  a  fixed  abode  or 
domicile.**  Even  if  the  test  of  difference  l>etween 
** minstrelsy  *'  and  '* musician**  was  that  one  strolled 
and  the  other  stayed  at  home,  that  one  was  a  vagabond 
and  the  other  a  citizen,  it  is  certain  that  the  word 
*<  minstrelsy"  has  acquired  a  much  wider  meaning 
and  is  used  in  the  statute  in  that  broader  sense.  The 
act  of  1862  was  confined  to  *'  negro  minstrelsy,"  a 
phrase  which  designated  a  known  and  specific  kind  of 
musical  entertainment,  and  so  made  that  and  the 
opera  the  subjects  of  license  regulations  to  the  exclu- 
sion of  what  may  be  called  concerts.  But  by  the  act  of 
1872  the  word  * 'negro"  was  dropped  and  the  word  min- 
strelsy "  purposely  left  to  its  broad  and  general  mean- 
ing, without  any  qualifying  or  restrictive  expression. 
It  was  as  if  the  Legislature  had  declared  that  instead 
of  limiting  the  regulation  to  one  sort  or  kind  of  **  min- 
strelsy *'  it  should  thereafter  apply  to  all  sorts  and 
kinds  without  limitation.  So  broad  was  the  act,  that 
in  1875  the  Legislature  deemed  it  necessary  to  spec- 
ially except  from  its  operation  private  theatricals  and 
church  and  Sunday  school  exhibitions  and  the  like. 
The  phrase  '*any  other  entertainment  of  the  stage'*  is 
also  very  broad  and  comprehensive.  Theatrical  and 
operatic  performances,  minstrelsy  and  dancing  had 
already  l>een  si>ecifically  named,  and  **  any  other  en- 
tertainment of  the  stage  **  implied  that  there  were 
others  to  be  included.  Was  it  meant  that  a  l>oxlng 
match  on  the  stage  of  a  place  of  public  amusement  did 
not  need  regulation  and  license,  while  an  opera  or  a 
tragedy  did?  Taking  the  statute  In  all  its  terms  it 
evidently  meant  to  include  all  classes  of  public  ex- 
hibitions such  as  are  usually  conducted  upon  a  stage 
for  the  observation  and  amusement  of  the  public,  and 
we  see  no  good  reason  for  narrowing  or  restricting  its 
obvious  scope  and  purpose.  June  1, 1886.  Mayor^  etc, 
of  New  York  v.  Eden  Muaee,    Opinion  by  Finch,  J. 

Statute  of  limitations  —  concealed  within 
State.— Defendant,  who  resided  in  Austria  In  Mayi 
1873,  there  accepted  a  draft  and  came  to  the  city  of 
New  York,  where  he  has  ever  since  resided.  On 
reaching  New  York,  for  the  purpose  of  concealing 
himself  from  his  creditor,  he  hid  himself  under  an  as- 
sumed name.  Plaintiff,  in  1882,  discovered  defendant, 
demanded  payment  of  the  draft,  and  on  refusal 
brought  suit.  Held,  that  the  statute  of  limitations 
was  a  bar  to  a  recovery.  It  is  quite  probable  that  the 
defendant  perpetrated  a  fraud  upon  the  plaintiff  by 
oonoealing  his  residence  from  blm,  and  that  the  stat- 
ute is  resorted  to  by  him  to  defeat  a  Just  claim.  Yet 
the  statute  may  have  its  operation.  Its  plain  language 
cannot  be  perverted  to  remedy  the  hardship  of  any 
particular  case.  It  is  a  benign  statute,  and  the  Legis> 
lature  has  written  in  it  all  the  exceptions  which  sound 
policy  dictated  to  it.  It  may  frequently  operate  to 
defeat  just  claims  and  be  used  by  dishonest  debtors 
to  escape  the  payment  of  honest  debts.  A  cause  of  ac- 
tion may  be  barred  before  It  is  known  to  the  claim- 
ant. The  debtor  may  purposely  oouceal  it,  and  yet 
the  bar  of  the  statute  must  inexorably  be  applied.  A 
debtor  who  has  always  resided  within  the  State  may 
abscond  from  his  home  tind  conceal  himself  within  the 
State  from  his  creditors,  and  yet  no  one  will  claim 
that  such  debtors  are  to  be  regarded  as  without  the 
State,  or  that  such  concealment  will  defeat  the  run- 


ning of  the  statute.  The  law  gives  a  creditor  six  yean 
continued  presence  of  his  debtor  within  the  State 
after  the  cause  of  action  has  aoerued,  and  that  period 
has  been  deemed  ample  to  enable  the  creditor  to  find 
his  debtor  and  to  put  the  machinery  of  the  law  la 
force  against  him.  It  would  lead  to  great  inconven- 
ience and  leave  the  bench  and  bar  without  any  certain 
rule,  if  in  every  case  where  a  debtor  has  resided  and 
continually  been  within  this  State  for  six  years  after 
a  cause  of  action  against  him  accrued,  and  the  statute 
of  limitations  is  interposed  as  a  bar  to  an  action  to  en- 
force the  same,  it  could  be  a  matter  of  inquiry  and 
litigation  upon  diluted  evidence  whether  the  debtor, 
during  any  portion  of  the  time,  concealed  himself 
fraudulently  or  otherwise,  and  whether  the  creditor 
used  due  diligence  to  find  him.  There  are  some  cases 
in  which  what  is  now  the  first  clause  of  the  section 
above  quoted  was  under  consideration,  and  it  became 
necessary  for  the  courts  to  determine  what  was  a  re- 
turn or  coming  into  the  State  so  as  to  set  the  statute 
running  wherein  It  wbs  decided  that  the  return  must 
be  open  and  notorious,  and  under  such  circumstances 
that  the  creditor  could  with  reasonable  diligence  find 
his  debtor  and  serve  him  with  process.  Little  ▼. 
Blunt,  16  Pick.  859;  Hill  V.  Bellows,  15  Yt.  727;  Hys- 
inger  y.  Bullzell,  3  GilL  A  J.  158;  Dldier  y.  Davison,  2 
Barb.  Ch.  477;  Ford  v.  Babcock,  2  Saudf.  618;  Cole  v. 
Jessup,  10  N.  Y.  86;  Dorr  v.  Swartwout,  1  Blatchf.  O. 
C.  179;  8  Pars.  Cont.  (6th  ed.)96;  Ang.  Lim.  (2d  ed.) 
216.  A  debtor  might  return  to  the  State  clandestinely 
for  a  few  hours,  in  the  night  time,  or  on  Sunday,  or  he 
might  be  in  the  State  on  his  progress  through  it,  and 
a  return  of  such  a  character  which  might  be  concealed 
from  and  unknown  to  the  creditor,  and  which  would 
afford  him  no  opportunity  by  the  use  of  reasonable 
diligence  to  serve  his  debtor  with  process.  Is  held  not 
to  be  a  return  to  the  State  within  the  meaning  of  the 
statute.  But  it  has  never  before  this  case,  so  far  as  I 
can  discover,  been  decided  that  where  the  debtor  was 
continually  in  the  State  for  more  than  six  years  after 
the  cause  of  action  accrued  he  was  deemed  to  have 
been  without  the  State,  and  thus  the  running  of  ther 
statute  defeated  because  he  concealed  his  abode,  and 
thus  the  creditor  was  unable  to  discover  him  and 
serve  him  with  process.  Sleght  v.  Kane,  1  Johns.  Gas. 
76,  and  Poillon  v.  Lawrence,  77  N.  Y.  208,  distin- 
guished. June  1, 1886.  Engle  v.  Fischer*  Opinion  by 
Earl,  J.  [61 N.  Y.  Super.  71;  15  Abb.  N.  C.  72,  re. 
versed.] 

•  Code,  S  881  —  paktitebship  accounting.— 


Articles  of  copartnership  under  saal  contained  a  cov- 
enant that  ''all  losses  happening  to  said  firm,  whether 
from  bad  debts,  depreciation  of  goods,  or  any  other 
cause  or  accident,  and  all  expenses  of  the  business 
shall  be  borne  by  the  said  parties  in  equal  proportion.*' 
In  an  action  for  an  accounting,  held^  that  the  action 
was  upon  a  sealed  instrument  within  the  meaning  of 
section  381  of  the  Code  of  Civil  Procedure.  The  sub- 
ject was  very  fully  discussed  in  Peters  v.  Delaplaine, 
49  N.  Y.  362,  which  was  an  action  for  specific  perform- 
ance. In  such  an  action  equity  acts  or  withholds  its 
aid  upon  grounds  peculiar  to  itself.  A  covenant  to 
convey  does  not  give  an  absolute  right  to  a  convey- 
ance, and  au  action  seeking  that  relief  depends  upon 
other  circumstances  than  the  covenant  and  lies  in  the 
equitable  discretion  of  the  court.  In  the  present  case 
however  the  covenant  and  its  breach  gives  the  abso- 
lute right  to  a  recovery  of  the  resultant  damages,  and 
it  is  only  In  the  mode  of  ascertaining  them  that  equit- 
able aid  Is  found  useful.  The  substance  of  the  action 
is  to  recover  damages  for  a  breach  of  covenant  and  is 
founded  upon  the  sealed  instrument.  The  illustration 
suggested  by  the  learned  trial  judge  of  the  nature  of 
the  action  between  joint  obligors  In  abQnd  where  one 
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haa  paid  the  whole  debt  maj  still  serve  farther  to  ela- 
oidate  oar  oonoeptlou  of  the  true  rule.  He  says  very 
oorreotlj  that  the  liability  inter  aene  does  not  depend 
upon  any  covenant  or  contract  between  themselves. 
Their  sole  expressed  contract  is  to  pay  the  obligee. 
But  suppose  that  in  the  bond  there  was  inserted  an 
express  covenant  running  not  to  the  obligee  but  to 
each  other  to  bear  respectively  one-half  of  the  debt. 
In  such  a  case  their  mutual  liability  would  depend 
upon  no  equitable  doctrine  but  be  fixed  by  an  express 
covenant,  which  would  by  itself  sustain  and  support 
the  right  of  action.  The  covenant  here  is  of  that 
character.  It  is  not  one  running  to  the  creditors,  as  is 
the  covenant  of  the  ordinary  bond,  but  one  running 
to  each  other,  and  establishing  their  rights  and  duties 
as  between  themselves.  June  1,  1886.  Dwinelle  v. 
Edey.    Opinion  by  Finch,  J.    [12  Daly,  258.  affirmed.] 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS, 

Chimin AL  law— larobny— pabt  of  ooods  not 
KNOWN. — Where  a  party  feloniously  took  a  coat  which 
contained  a  watch  in  the  pocket,  of  which  he  claimed 
not  to  be  aware  at  the  time  of  the  taking,  but  which 
he  appropriated,  /leZd,  that  he  was  liable  for  all  the 
property  taken  by  him.  Neb.  Sup.  Ct.,  May  17.  1886. 
SUwn9  V.  StaU.    Opinion  by  Maxwell,  C.  J. 

liANDIiORD  AND  TBNANT— OHANOES  IN  BUHiDINO  BY 

TENANT— WASTE.— The  Contention  of  the  plaintiff  is 
that  a  tenant,  whether  rightfully  in  possession  or  not, 
cannot,  without  the  consent  of  the  landlord,  make 
material  changes  or  alterations  in  a  building  to  suit 
his  taste  or  convenience,  and  if  he  does  it  is  waste. 
The  law  is  undoubtedly  so  settled.  '*Any  material 
change  in  the  nature  and  character  of  the  build- 
ings, made  by  the  tenant,  is  waste,  although 
the  value  of  the  property  should  be  enhanced 
by  the  alteration."  Kldd  v.  Dennison,  6  Barb. 
13;  Douglass  v.  Wiggins,  1  Johns.  Ch.  435;  Story 
Eq.  Jur.,  S  918;  Will.  Eq.  Jur.  878.  In  Jackson  v.  An- 
drew, 18  Johns.  434,  the  court  saj  **  that  a  tenant  can- 
not, under  the  pretense  of  advantage  to  the  rever- 
sioner, change  the  nature  of  the  buildings ;  and  many 
cases  show  that  such  changes,  though  beneficial,  would 
be  waste."  "  The  ground  on  which  alterations  in  de- 
mised premises,  not  prejudicial  to  the  value  of  the 
property,  have  been  declared  waste,  is  that  they  change 
the  identity  of  the  estate."  Will.  Eq.  Jur.,  supra. 
**If  a  tenant  makes  any  essential  change  in  a  dwelling 
be  is  liable  in  waste.  Thus  if  he  takes  down  a  parti- 
tion and  makes  two  rooms  into  one,  or  if  be  sets  up  a 
permanent  partition,  and  makes  one  room  into  two,  it 
U  waste.'*  Wood  Landl.  &  Ten.  704  *'A  landlord 
need  not  wait  until  waste  is  actually  committed;  for 
if  be  ascertains  that  the  tenant  is  about  to  commit  any 
act  which  would  operate  as  a  permanent  injury  to  the 
estate  the  court  will  interfere  and  restrain  him  from 
doing  Booh  act ;  and  whether  he  begins  or  threatens  or 
shows  an  intention  to  commit  waste,  an  injunction 
win  be  granted."  Tayl.  Landl.  &  Ten.,  S  691;  Poert- 
ner  v.  Rossel,  83  Wis.  193.  Wis.  Sup.  Ct.,  May  15, 1886. 
Brock  V.  Dole,  Opinion  by  Cole,  C.  J. 
8M.1 

MaSTBR  AND  BEBVANT--COUR3B  OF  BMPLOTMBNT.— 

The  master  is  liable  for  the  act  of  his  herder  in  allow- 
iug  sheep  to  trespass  upon  the  lands  of  another 
land-owner,  even  though  the  herder  has  been 
expressly  directed  to  keep  the  sheep  off  such  lands. 
We  do  not  agree  with  the  counsel  that  the  appellant 
was  not  liable  for  his  sheep  having  trespassed  upon  the 
respondents  land,  if  his  herder  willfully  allowed  it 


against  his  directions.  A  master  is  liable  for  the  acts 
of  his  servant,  done  within  the  scope  of  his  authority, 
although  the  servant  disobeyed  instructions.  The 
former  is  only  shielded  from  liability  when  the  latter 
steps  outside  his  general  duty,  and  does  an  uot  to  sub- 
serve his  own  interest  or  gratify  his  passions.  If  the 
herder  in  this  case  had  driven  the  sheep  upon  the  re- 
spondent's land  to  vex,  annoy  and  harass  the  respond- 
ent—had done  it  to  indulge  in  his  own  malevolence— 
the  appellant  would  not  have  been  liable,  unless  he 
was  privy  to  the  act;  but  if  he  did  it  to  advance  the 
appellant's  interest— did  it  to  enable  the  sheep  to 
thrive,  and  thereby  gain  an  advantage  to  the  appel- 
lant—the latter  would  be  liable,  although  the  act  was 
willful.  It  is  said  to  be  a  universal  rule  that  whether 
the  act  of  the  servant  be  of  omission  or  commission— 
whether  his  negligence,  fraud,  deceit  or  perhaps  even 
willful  misconduct,  occasion  the  injury— so  long  as  it 
be  done  in  the  course  and  scope  of  their  employment, 
his  master  is  responsible  is  damages  to  third  persons. 
And  it  makes  no  difference  that  the  master  did  not 
give  special  orders ;  that  he  did  not  authorize,  or  even 
know,  of  the  servant's  act  or  neglect ;  for  even  though 
he  disapproved  or  forbade  It,  so  long  as  the  act  was 
done  in  the  course  of  the  servant's  employment  he  is 
none  the  less  liable.  Schouler  Dom.  Rel.,  8  637.  And 
in  Shearman  &  Redfield  on  Negligence  it  is  said  that 
"there  is  no  such  rule  of  law  as  that  the  master  is  not 
liable  for  the  willful  and  wrongful  acts  of  his  servants, 
though  such  a  doctrine  has  often  been  propounded  in 
judicial  opinions.  There  are  many  cases  in  which  a 
master  must  be  held  liable  for  such  acts,  and  there  are 
numerous  decisions  holding  him  so  liable,  which  com- 
mend themselves  to  every  man's  sense  of  justice.  The 
true  ground  upon  which  a  master  avoids  liability  for 
most  of  the  willful  acts  of  his  servants,  when  unau- 
thorized by  him,  is  that  they  are  not  done  in  the  course 
of  the  servant's  employment.  When  they  are  so  done 
the  master  is  liable  for  them.^'  $  65.  The  herder 
in  this  case  had  charge  of  the  sheep.  It  was  his 
duty  to  keep  them  off  the  respondent's  land,  and 
whether  he  negligently  or  willfully  violated  it,  can- 
not, it  seems  to  me,  shield  the  appellant  from  liability 
for  the  damages  done  the  respondent,  so  long  as  the 
act  was  within  the  course  of  the  herder's  employment. 
If  he  was  the  appellant's  servant  while  doing  the  act, 
the  latter  is  responsible;  but  if  he  were  a  principal  in 
the  transaction— were  his  own  master,  were  doing  the 
act  upon  his  own  responsibility,  and  to  accomplish 
private  ends— he  alone  is  liable.  The  question  to  be 
determined  in  such  cases  is  whether  the  party  commit- 
ting the  act  was  in  fact  a  servant,  or  was  a  principal 
in  the  affair.  The  rule  of  respondeat  superior  is  appli- 
cable, and  if  the  servant  transcends  the  bounds  of  his 
authority  he  becomes  pro  h(io  vice  the  superior,  and  the 
only  one  that  can  be  made  to  respond  to  the  injured 
party.  I  distinguish  between  the  willful  doing  of  an 
act  in  such  case  and  doing  of  it  maliciously.  The  for- 
mer may  imply  that  it  was  done  through  stubbornness 
and  obstinacy,  but  not  necessarily  for  any  ulterior  pur- 
pose, while  the  latter  Implies  that  it  was  done  with  an 
intent  to  injure.  The  one  exhibits  a  set  purpose  to  do 
the  thing  itself;  the  other  to  do  it  in  order  to  gratify 
hatred  or  ill-feeling.  It  was  the  appellant's  duty  to 
keep  his  sheep  off  the  respondent's  land.  He  was  no- 
tified to  do  so,  and  if  he  employed  ineffectual  means 
to  do  it  he  should  be  responsible  unless  he  were  pre- 
vented by  means  over  which  he  had  no  control.  The 
herder  may  have  acted  willfully  in  the  matter,  but  so 
long  Hs  he  kept  within  the  limit  of  his  employment 
the  appellant  was  answerable  for  his  acts.  Whart. 
Neg.,  i  171.  Whether  the  herder  was  pursuing  the 
course  of  his  employment  or  not,  when  he  permitted 
the  sheep  to  eat  off  the  respondent's  grass,  was  a  ques- 
tion for  the  jury.  Their  finding  Mtat  he  acted  will- 
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fully  in  regard  to  the  matter  would  uot  have  beeu  suf- 
floient  uulesa  thej  should  also  And  that  he  was  acting  to 
subserve  a  private  eud.  Rouuds  v.  Delaware,  L.  &  W. 
R.  Co.,  04  N.  Y.  129;  Whart.  Keg.,  supra,  Oreg.  Sup. 
Ct.,  May  17, 1886.  French  v.  CreswelL  Opinion  by 
Thayer,  J. 


NEOLIOENCB— MACHINBEY— NXW  INVENTION. 

—An  employee  who  engages  lu  the  service  of  a  railway 
company  in  the  running  of  its  trains  is  presumed  to 
do  so  with  a  knowledge  of  the  dangers  incident  to 
such  service,  and  he  assumes  the  risks  of  its  ordinary 
hazards.  An  employer  is  uot  bound  to  furnish  for  his 
workmen  the  safest  machinery,  nor  to  provide  the  best 
methods  for  its  operation  in  order  to  save  himself 
from  responsibility  from  accidents  resulting  from  its 
use.  If  the  machinery  be  of  an  ordinary  character 
and  in  sound  repair,  and  such  as  can  with  reasonable 
care  be  used  without  danger  to  the  employee,  this  is 
all  that  is  required.  When  the  court  instructed  the 
jury  for  the  plaintiff  that  the  law  requires  a  rail- 
road company  to  use  reasonable  and  ordinary  care  and 
diligence  in  providing  and  maintaining  reasonably 
safe  structures,  tracks,  sidetracks,  switches,  turnouts, 
etc.,  and  if  it  fails  to  do  so,  and  an  injury  happen  in 
consequence  thereof  to  an  employee  in  the  exercise  of 
due  and  reasonable  care,  then  the  railroad  company 
would  be  liable,  the  jury  must  have  understood  from 
the  iustruction  that  the  railroad  company  was  abso- 
lutely required  to  use  blocks  in  its  switches  aud 
turn-oats.  There  was  no  other  negligence  charged  in 
the  declaration  to  which  this  instruction  could  refer. 
Had  it  beeu  proven  that  an  unblocked  switch  or  turn- 
out was  unsuitable  or  unsafe,  or  that  defendant  had 
not  used  proper  care  and  skill  in  coustruotiug  its  turn- 
out or  switch  at  Bureau  Junction,  a  different  question 
might  be  presented ;  but  such  was  not  the  case.  It  is 
apparent  from  the  evidence  that  unblocked  switches 
have  been  in  use  on  the  various  railroads  all  over  the 
country  for  years,  and  it  is  a  fair  inference  from  the 
evidence  that  the  blocking  of  switches  is  yet  but  an 
experiment.  The  invention  is  yet  in  Its  infancy.  At 
all  events  the  utmost  that  can  be  claimed  for  the  new 
appliance  is  that  where  blocks  are  used  it  may  be  safer 
for  the  employee  than  where  the  switch  is  constructed 
according  to  the  old  plan.  Conceding  this  to  be  true, 
as  we  have  seen  from  the  authorities  cited,  the  failure 
to  use  the  new  device  does  uot  render  the  company 
liable.  It  must  appear  before  the  defendant  can  be  held 
liable  that  the  switch  or  turn-out,  as  constructed  and 
used,  was  not  reasonably  safe,  or  that  it  was  not  con- 
structed with  the  usual  care  and  skill.  An  employer 
is  not  required  to  change  his  machinery  in  order  to 
apply  or  adopt  any  new  invention.  Whart.  Neg.  218. 
The  fact  that  a  few  of  the  railroads  of  the  country 
have  adopted  the  new  device,  or  that  the  defeudent 
has  used  it>n  a  part  of  its  road,  is  not  enough  to  estab- 
lish its  utility,  and  establish  negligence  in  every  other 
road  that  adheres  to  the  old  system.  The  old  system 
of  constructing  switches  must  be  condemned ;  it  must 
appear  that  unblocked  switches  are  unfit  for  the  pur- 
pose for  which  they  are  constructed.  It  is  not  enough 
to  prove  that  in  the  opinion  of  witnesses  blocked 
switches  are  safer  for  the  employee,  as  the  law  does 
not  require  the  lawyer  to  furnish  absolutely  safe  ma- 
chinery, or  the  roost  approved  patteru ;  he  is  only  re- 
quired to  furnish  that  which  is  shown  to  be  reason- 
ably safe  and  proper  for  the  purpose  for  which  it  is  con- 
structed. 111.  Sup.  Ct.,  May  16, 1886.  Chicago,  R.  L  A 
P,  Ry.  Co,  y.  Londergai^  Opinion  by  Craig,  J.;  Mul- 
key,  G.  J.,  Shope  and  Magruder,  JJ.,  dissenting. 

NEOLIOENCB— DANGEROUS    8TBUCTURB.  — -  lu 


an  action  for  personal  injuries  sustained  while  clean- 
ing out  an  oven  for  the  defendant,  caused  by  the  fall- 
ing In  of  tho  oven,  before  the  plaintiff  could  be  enti- 


tled to  recover  it  must  be  shown  that  the  defendants 
knew,  or  ought  to  have  known,  of  the  dangerous  con- 
dition of  the  oven,  and  that  the  plaintiff  did  not  know 
or  could  not  reasonably  be  held  to  have  known  of  the 
defect,  if  such  it  was,  which  led  to  the  injury.  Knowi« 
edge  on  the  part  of  the  defendants,  or  such  lack  of  it 
as  would  render  them  culpably  liable,  and  ignorance 
on  the  part  of  the  plaintiff  of  the  alleged  danger  of  de- 
fect, are  essential  prerequisites  to  the  maintenance  of 
this  action.  Beach  Contrlb.  Neg.,  $123;  Shearm.  & 
Redf.  Keg.,  S  99.  Thus  in  the  recent  case  of  Griffiths 
V.  London  k  St.  Katharine  Docks  Co.,  12  Q.  B.  Div. 
495,  afterward  affirmed  in  the  High  Court  of  Appeal, 
13  id.  259,  the  plaintiff  at  the  time  of  the  accident  was 
in  the  employment  of  the  defendant  company,  when 
one  of  the  large  iron  doors  upon  the  defendant's 
premises,  where  the  plaintiff  was  at  work,  suddenly 
gave  way  and  fell  upon  the  plaintiff;  the  court  here 
say :  **  If  the  master  employs  a  servant  to  do  work  for 
him,  not  knowing  of  any  special  or  latent  danger  in 
the  work,  the  servant  takes  the  consequences  of  any 
danger  there  may  be  in  it.  The  master  does  not  mis- 
lead the  servant,  but  only  avails  himself  of  his  volun- 
tary service.  On  the  other  hand,  if  the  master  knows 
of  danger  which  the  servant  does  uot,  it  is  clearly  the 
duty  of  the  master  to  communicate  his  knowledge  of 
the  danger  to  the  servant.  If  the  master  requires  the 
servant  to  do  something  out  of  the  ordinary  course  of 
his  employment,  and  dangerous,  the  servant  may  dis- 
obey him.  It  is  clearly  the  duty  of  the  master  to  com- 
municate a  danger  which  he  knows  and  which  the 
servant  does  not.  It  is  necessary  to  allege  that  the 
servant  does  not  know  of  the  danger,  because  if  the 
servant  knows  of  the  danger,  and  does  the  act  which 
may  aud  does  cause  injury  to  him,  he  has  nothing  to 
complain  of,  and  cannot  bring  an  action  for  the  dam- 
age sustained.*'  Welfare  v.  Brighton  Ry.  Co.,  L.  R., 
4  Q.  B.  Dlv.  696;  Priestly  v.  Fowler,  8  M.  A  W.  1 ;  In- 
dianapolis R.  Co.  V.  Love,  10  Ind.  654;  Wright  v.  N. 
Y.  C.  R.  Co.,  25  N.  Y.  566;  Hayden  v.  Smith vlUe 
Mauuf.  Co.,  29  Conn.  548;  Buzzell  v.  Laconia  Manuf. 
Co.,  48  Me.  113;  Hull  v.  Hall,  78  id. ;  S.  C,  4East.Rep. 
895.  Me.  Sup.  Ct.,  May  17,  1886.  Naaon  v.  West. 
Opinion  by  Foster,  J. 

NeOUGENCB— NOTICE  OF  INJURY— CONDITION  PRE- 
CEDENT.—A  horse  railroad  company  was  required  by  its 
charter  to  grade  and  keep  in  repair  the  surface  of  the 
street  for  a  space  not  less  than  two  feet  in  width  on 
each  side  of  each  rail.  Held,  that  where  an  injury  was 
caused  by  the  defective  condition  of  such  part  of  the 
street  the  company  was  entitled,  before  being  liable 
to  a  suit,  to  written  notice  of  the  injury  under  the 
statute  (Session  Laws  of  1883,  p.  283),  which  provides 
that  no  action  for  an  injury  from  a  defective  highway 
shall  be  maintained  against  any  town,  city,  corpora- 
tion or  borough  unless  writteu  notice  of  such  Injury 
aud  of  its  nature  and  the  place  of  its  occurrence  shall 
be  given  within  sixty  days.  The  complaint  we  must 
treat  as  a  complaint  founded  upon  the  statutory  lia- 
bility of  the  defendant,  and  before  the  plaintiff  can 
enforce  its  provisions  against  the  defendant  he  must 
perform  his  own  duty  under  it;  he  must  give  the  writ- 
ten notice  prescribed ;  and  the  giving  of  such  notice  is 
a  condition  precedent  to  his  right  to  maintain  the  ac- 
tion. This  has  been  so  often  and  so  recently  decided 
that  it  needs  no  further  consideration.  Hoyle  v. 
Town  of  Putnam,  46  Conn.  61;  Shaw  v.  City  of  Wa- 
terbury,  id.  266;  Cloughnessey  v.  City  of  Water- 
bury,  51  id.  405;  Wall  v.  Toomey,  52  id.  85.  Conn. 
Sup.  Ct.,  Feb.  12,  1886.  FUlds  v.  Hartfordl  etc.  Horse 
R.  Co.    Opinion  by  Qranger,  J. 

Water  and  water-course— riparian  owner- 
grant  FROM  United  States  — title  to  bed  of 
STREAM— PRESUMPTION.— The  owncr  of  the  t)ank  of  a 
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naylgable  Btream  by  purchase  from  the  United  States 
is  presumed  to  be  the  owner  of  the  bed  of  the  stream 
in  front  of  his  purchase  to  the  middle  or  thread 
thereof,  and  the  same  presumption  arises  in  favor  of 
the  owner  of  such  bank  In  all  oases,  however  such 
owner  acquires  his  title;  but  the  presumption  in  the 
case  of  owners  not  deriving  their  title  directly  from  the 
government  is  not  conclusive.  The  owner  of  lands  bor- 
dering upon  a  navigable  stream,  and  of  the  bed  of  the 
stream  in  front  of  the  lands,  may  separate  the  owner- 
ship of  the  lands  upon  the  bank  of  such  stream  from 
the  ownership  of  the  bed  of  the  stream,  and  convey 
the  shore  and  bank  to  one  grantee  and  the  bed  of  the 
stream  to  another.  When  the  owner  of  lauds  l>order- 
Ing  upon  a  navigable  stream  makes  a  deed  as  to  such 
kmds,  the  boundaries  mentioned  in  which  include  the 
whole  of  the  bank  and  shore  along  the  stream  for  the 
whole  length  of  the  lot  conveyed,  there  arises  a  pre- 
sumption that  the  grantor  intended  to  convey,  and 
did  convey,  all  his  rights  to  the  bed  of  the  stream  in 
front  of  the  lands  described  in  the  deed  to  the  middle 
of  such  stream ;  and  that  presumption  can  only  be  re- 
butted by  an  actual  reservation  in  the  deed,  or  by  the 
production  of  such  facts  and  circumstances  In  evi- 
dence attending  the  making  of  the  conveyance  as 
clearly  show  an  intention  to  limit  the  grant  to  the  ex- 
act boundaries  fixed  by  the  description  in  the  deed. 
Wis.  Sup.  Ct.,  Apri  6,  1886.  Norcro88  v.  Qriffitha. 
Opinion  by  Taylor,  J.    [27  N.  W.  Rep.  «0e.] 

Wru/— CEBTAINTT  AS  TO  DBVI8BB8.— A  bequest  **for 
the  special  benefit  of  the  worthy,  deserving,  poor, 
white,  American,  Protestant,  Democratic  widows  and 
orphans  residing  in  the  town  of  Bridgeport,  Connecti- 
cut," is  not  void  for  uncertainty  as  to  the  persons  in 
the  class  named.  It  is  a  matter  of  common  knowledge 
that  there  Is  a  political  party  known  as  the  Demo- 
cratic party,  to  which  a  large  portion  of  the  voters  in 
every  one  of  the  States  adhere ;  which  they  support 
by  speech  and  act,  by  advocating  its  principles  and 
voting  for  its  candidates  for  o£Bce;  and  that  the  de- 
termination of  the  question  as  to  what  persons  and 
principles  shall  be  in  the  ascendant  in  government  for 
the  time  being  depends  upon  the  belief  of  the  voter 
that  the  speech  and  the  act  of  the  candidate  are  true 
indexes  of  his  opinion.  The  trustees  are  to  Inquire 
and  decide  concerning  a  given  man,  whether  they  be- 
lieve that  he  adhered  to  and  supported  the  prin- 
ciples of  the  Democratic  party;  and  they  may 
well  rest  upon  reasons  which  are  sufficient  to 
oontrol  the  general  mind  of  voters  in  a  matter  of  the 
highest  imporUnoe.  They  may  be  '*  orphans.'*  This 
word  describes  a  child  who  has  lost  one  or  both  of  Its 
parents.  He  may  be  extremely  young,  and  so  of 
course  without  character,  religious  belief  or  political 
principles:  and  as  by  law  neither  women  nor  children 
vote,  so  In  the  common  speech  neither  are  said  to 
have  Democratic  or  other  political  principles.  There- 
fore it  must  be  determined  to  have  been  the  intent  of 
tbo  testator  as  to  an  orphan  not  of  sufficient  age  to 
have  acquired  a  character,  that  he  should  have  been 
bom  of  white,  American  and  Protestant  parents,  of  a 
Democratic  father,  and  be  destitute;  and  as  to  a 
widow,  that  she  should  be  worthy,  deserving,  poor, 
white,  American,  Protestant,  and  have  had  a  Demo- 
cratic husband.  Conn.  Sup.  Ct.,  Feb.  13, 1886.  Beards- 
ley  V.  Selectmen  of  Bridgeport,  Opinion  by  Pardee,  J. 
[8  Atl.  Rep.  557.] 

AFFBB-ACQUIBBD  PBOPKBTY— REVOCATION.— 

When  it  appears  to  have  been  the  intention  of  a  tes- 
tator that  all  after-acquired  property  should  pass  by 
his  will,  a  conveyance  of  all  the  estate  previously  de- 
vised by  a  trust  deed  containing  a  power  of  revocation 
which  is  subsequently  exercised  and  the  title  te vested 


in  the  testator,  does  not  operate  as  a  revocation  of  the 
will ;  and  upon  the  revesting  of  the  title  in  the  testator 
the  estate  Is  subject  to  the  wll),  and  the  interest  of  the 
devisee  exists  if  no  conveyance  bad  been  made.  It 
was  formerly  essential  to  the  validity  of  a  devise  of 
freehold  lands  that  the  testator  should  be  seised 
thereof  at  the  making  of  the  will,  and  that  he  should 
continue  so  seised,  without  interruption,  until  his  de- 
cease. If  therefore  the  testator  subsequent  to  his  will 
by  deed  aliened  the  lands  which  he  had  disposed  of 
by  his  will,  and  afterward  acquired  a  new  freehold  es- 
tate In  the  same  lands,  such  newly-acquired  estate  did 
not  pass  by  the  devise,  which  was  necessarily  void.  1 
Jarm.  Wills,  U7.  The  will  was  regarded  in  law  In  the 
nature  of  a  conveyance  of  the  land  devised.  It  could 
operate  only  upon  land  in  which  the  testator  bad  an 
Interest  at  the  time  ol  the  execution  of  his  will,  and 
consequently  after-acquired  real  estate  could  not  pass 
by  It.  George  V.  Green,  18  K.  H.  621.  When  the  con- 
veyance subsequent  to  the  devise,  though  made  for  a 
partial  purpose,  embraced  the  entire  fee-simple  or  the 
whole  estate  of  freehold  which  was  the  subject  of  the 
devise,  the  rule  under  the  old  law  was  that  the  con- 
veyance, though  limited  In  its  purpose,  and  though  it 
Instantly  revested  the  estate  in  the  testator,  produced 
a  total  revocation  of  the  devise.  1  Jarm.  Wilis,  148. 
A  conveyance  by  the  devisor  subsequent  to  the  devise 
— except  in  mortgage  or  for  the  purpose  of  partition 
—of  the  estate  devised,  removes  it  from  the  operation 
of  the  will,  and  of  necessity  operates  as  an  ademption 
of  the  subject  of  the  devise,  and  in  eff'ect  as  a  revoca- 
tion of  the  will  pro  tanto.  If  the  alienation  is  partial 
the  revocation  Is  partial,  and  if  the  alienation  is  of 
the  entire  estate,  it  is  in  effect  a  total  revocation  of 
the  testamentary  disposition  of  the  estate;  not  be- 
cause of  any  infirmity  or  want  of  operative  force  in 
the  will,  but  by  reason  of  the  withdrawal  of  the  en- 
tire estate  from  Its  operation.  Marston  v.  Marston, 
17  N.  H.  503,  506.  And  as  formerly,  no  after-acquired 
real  estate  could  pass  by  a  will,  a  conveyance  of  the 
entire  estate  was  regarded  as  an  absolute  revocation 
of  the  testamentary  disposition  of  property.  In  Eng- 
land since  1837,  by  the  statute  of  1  Vict.,  ch.  26,  no 
will  is  revoked  by  any  presumption  of  an  intention  on 
the  ground  of  a  change  of  circumstances,  and  every 
will  is  construed  to  speak  and  take  effect  as  If  it  had 
been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  appears  by  the 
will.  So  in  this  State  many  of  the  conditions  upon 
which  the  doctrine  of  implied  revocation  was  formerly 
based  in  England  no  longer  exist.  Under  this  altera- 
tion of  the  common  law  (Loveren  v.  Lamprey,  22  N. 
H.  434)  any  form  of  words  showing  the  Intent  of  the 
testator  to  devise  all  the  estate  which  he  should  own 
at  the  time  of  his  decease,  passes  all  his  property,  real 
and  personal,  whether  owned  at  the  time  of  making 
the  will  or  acquired  afterward.  If  a  testator,  after 
executing  his  will,  makes  a  conveyance  of  land  specifi- 
cally devised,  and  subsequently  becoming  re-vested 
with  the  title,  is  the  owner  of  the  same  land  at  his  de- 
cease, It  passes  by  the  will  as  If  there  had  been  no 
alienation.  But  at  common  law  such  conveyance  op- 
erated as  an  absolute  revocation  of  the  will  as  to  the 
estate  conveyed,  although  the  testator  died  seised  of 
the  Identical  estate  which  he  possessed  at  the  making 
of  the  will.  N.  H.  Sup.  Ct.,  March  12, 1886.  Morey  v. 
Sohier,    Opinion  by  Clark,  J.    [5  East.  Rep.  208  ] 

DSVI8K— mrs  ESTATE— INTENTION  —Where  a 

will  devised  to  A.  the  "  north  end  of  the  house,  the 
north  kitchen,  and  what  she  needs  of  the  smoke-house 
and  lumber-house,  and  as  much  land  as  she  can  work 
her  hands  on,**  and  the  same  will  devised  the  same 
land  to  B.,  it  was  held,  that  A.  only  took  a  llie  estate, 
B.  the  remainder  in  fee.  Unquestionable  if  this  de- 
Digitized  by  VjOOQ  IC 
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vise  Id  the  defeodaut  bad  stood  alone  in  the  will,  by 
virtue  of  the  act  of  1784,  Code,  %  2180,  she  would  have 
taken  the  fee  simple  therein.  For  the  act  provides: 
"  When  real  estate  shall  be  devised  to  any  person,  the 
same  shall  be  held  and  construed  to  be  a  devise  in 
fee  simple,  unless  such  devise  shall,  in  plain  and  ex- 
press words,  show,  or  it  shall  be  plainly  intended  by 
the  will,  or  some  part  thereof,  that  the  testator  in- 
tended to  convey  an  estate  of  less  dignity."  But  the 
statute,  while  prescribing  a  rule  of  construction,  still 
leaves  the  question  open  as  to  the  intention  of  the  tes- 
tator, to  be  colleeted  from  the  whole  provisions  of  the 
instrument.  The  main  and  leading  intention  of  the 
testator,  to  be  gathered  from  the  will,  is  to  give  the  fee 
simple  to  his  sou  John  in  the  home  place,  which  in- 
cluded the  dwelling-house,  and  the  devise  of  one  end 
of  the  house,  etc.,  and  ^'  as  much  land  as  she  can  em- 
ploy her  hands  on,  and  what  she  needs  of  the  barn  and 
stable,"  was  secondary,  and  must  be  construed  to  be 
in  subordination  to  the  general  devise  of  the  whole — a 
different  construction  would  derogate  from  what  was 
the  manifest  intention  of  the  testator,  that  is,  that 
John  shall  have  the  fee  simple  of  the  home  place. 
This  interpretation  Is  in  accordance  with  the  doctrine 
announced  by  the  court  In  Boss  v.  Toms,  4  Dev.  376, 
where  it  is  held  '*when  there  is  a  particular  and  a  gen- 
eral paramount  interest  apparent  in  the  same  will,  and 
they  clash,  the  general  interest  must  prevail."  N.  C. 
Sup.  Ct.,  Feb.  Term.,  1886.  Leeper  v.  Neagle.  Opinion 
by  Ashe,  J.    [98  N.  C.  Bep.  838.] 


NEW  BOOKS  AND  NEW  EDITIONS. 

Law  Code  of  Gorttna  in  Krbts. 

Text  Translation,  CommenU  by  Augustus  C.  Herriam.    Bal- 
timore. 1886. 

In  1884  came  to  light  one  of  the'most  interesting  of  all 
the  monuments  of  antiquity  and  one  promising  much 
to  our  correct  understanding  of  early  institutions.  It 
seems  the  occupier  of  a  mill  stream  at  Hagloi  Delca,  in 
Crete,  turned  off  the  water  and  discovered  in  the  bed 
some  stone  bloclcs,  bearing  an  inscription.  The  atten- 
tion of  several  savants.  Doctors  Halbherr  and  Fabrl- 
oius  was  called  to  these,and  they  were  found  to  be  the 
fragments  of  a  very  ancient  Cretan  Code,  perhaps  the 
very  one  familiar  to  Lykurgos,  Solon  and  others  of  the 

ro^AO^rot. 

Ever  since  this  discovery  many  minds  have  been  di- 
rected to  deciphering  the  archaic  contents  of  these 
fragments.  The  most  celebrated  editions  are  those  of 
Professor  Comparetti  of  Florence,  of  Dr  Fabricius,  of 
Lewy,  of  Beruh6tt,  of  Bttoheler  and  Zittelmann,  the 
Baunalcs  and  perhaps  several^  others.  These  are  all 
foreign  editions. 

The  edition  now  before  us  for  notice  is  wholly  Amer- 
ican. It  is  reprinted  from  Vol.  1,  No.  4,  and  Vol.  II, 
No.  1,  of  the  American  Journal  of  Archaeology,  and 
was  evidently  made  prior  to  the  first  English  edi- 
tion. 

The  London  Law  Quarterly  for  April  last  had  a 
▼ery  complete  historical  notice  of  what  It  calls  '*  The 
Twelve  Tables  of  Gortyn"aud  the  text  of  the  first 
English  translation,  from  no  less  a  pen  than  Professor 
Roby^s.  It  may  be  well  for  the  inquiring  reader  to 
turn  there.  In  Mr.  Merrlam*s  American  edition  these 
laws  are  more  properly  called  the  Law  Code  of  the 
Kretan  Qortyna.  Gortyna  was  a  town  mentioned  by 
Bomer,  and  its  laws,  from  the  very  dawn  of  our  civil- 
ization, played  an  important  part  in  Greek  legislation. 
The  date  of  the  Gortyna  laws  la  placed  about  400  B. 
C.  or  midway  between  the  Roman  XII  Tables  (B.  C. 


451)  and  Plato's  Laws.  Mr.  Merriam  would  seem  to 
incline  to  an  earlier  date  for  the  fragments. 

Professor  Roby  states  that  in  their  character  and 
extent,  these  tables  take  the  lead  of  all  legal  inscrip- 
tions, either  of  Greece  or  Italy.  Certainly  they  are 
the  most  complete.  The  fragmentary  character  of  the 
Roman  Deoemviral  Code  has  long  been  a  subject  of 
great  regret  to  scholars.  Now  after  all  it  seems  as  if 
the  early  Greek  laws,  once  almost  wholly  disregarded 
because  of  their  incompleteness,  were  destined  to 
spring  into  notice  after  a  lapse  of  almost  the  whole 
period  of  Roman  law,and  actually  to  point  the  way  to 
the  solution  of  the  most  interesting  and  profound 
problems  of  comparative  jurisprudence.  What  a  vin- 
dication of  the  almost  inexhaustible  resources  of  the 
Hellenic  race! 

The  London  Quarterly  translation  does  not  give 
the  Greek  text  as  does  the  American  edition,  but  it  is 
Interesting  to  compare  the  several  translations,  Eng- 
lish and  American.  In  some  points  they  greatly  dif- 
fer, but  this  is  not  strange,  the  original  dialect  being 
wholly  archaic  and  the  alphabet  of  only  eighteen  let- 
ters. It  is  written  ^ovorpo^ifdoy,  (ox-tuniiiig-wise)  i.  e. 
from  right  to  left  and  the  succeeding  line  from  left  to 
right  and  so  on  continuously.  Mr.  Merriam,  with  the 
modesty  of  a  true  scholar,  disclaims  infallibility  for 
his  excellent  and  sonorous  translation,  conceding 
that  the  ultimate  solution  of  the  toxt  demands  much 
exegetical  work.  He  has  given  the  subject  more  crit- 
ical attention  however  than  has'even* Professor  Roby. 

Dewby  on  Contbacts  fob  Future  Delivery. 
A  Treatise  on  Contracts  for  Future  Delivery  and  Commer- 
cial Wagers,  including  '*  Options,  Futures  and  Short 
Sales."  ByT.  Henry  Dewey,  of  rhe  NewToik  Bar. 
Baker,  Voorhls  &  Co.,  publishers,  60  Jfassau  street,  N.Y. 
1886.  Pp.  X7i,  386. 

The  object  of  this  work  is  to  make  clear  '*the  dis- 
tinction between  open  board  of  trade  transactions  for 
future  delivery"  and  '^bucket  shop"  business.  To  this 
end  the  author  has  classified  the  cases  involving  the 
subject-matter  as  follows:  Chapter  1,  Wagers; 
chapter  2,  Wagers  between  principals;  chapter  3, 
Fact  and  circumstances  which  have  been  consid- 
ered by  the  courts  as  indicating  an  intention  to  wager; 
chapter  4,  Evidence  divided  into  three  rules  and  con- 
sidered in  reference  to  subjects  treated  of  in  chaptor 
3;  chapter  5,  Wagers  considered  in  reference  to  bro- 
kers and  commission  merchants,  reduced  to  five  rules, 
and  under  each  rule  the  English  and  American  oases 
are  considered.  It  will  no  doubt  be  found  useful  as  a 
compendium  of  the  law  relating  to  the  particular 
class  of  contracts  treated  of,  but  we  cannot  avoid 
coming  to  the  conclusion  that  It  Is  written  in  their  de- 
fense. In  our  opinion  gambling,  whether  done  on  the 
'*  Elxchanges  **  or  in  **  bucket  shops,**  is  equally  ille- 
gal and  should  be  dealt  with  accordingly.  The  author 
contends  that  In  a  case  where  the  contract  is  in  writ- 
ing, and  the  understanding  that  no  delivery  is  to  be 
made  is  not  expressed,  parol  evidence  is  inadmissible 
to  establish  that  fact.  We  do  not  so  understand  the 
rule.  The  evidence  is  admissible,  not  for  the  purpose 
of  contradicting  the  agreement  In  writing,  but  for  the 
purpose  of  showing  that  the  intent  of  the  parties  was 
merely  to  g^amble;  notwithstanding  It  may  have  the 
effect  to  vary  the  terms  of  the  writing;  see  pp.  64-7. 
Again  it  has  been  held  that  evidence  to  establish  any 
defect  of  this  character  (illegality)  In  the  alleged  con- 
tract does  not  come  within  the  spirit  or  the  letter  of 
the  rule  excluding  parol  evidence.  Jones  on  Construc- 
tion of  Contracts,  $  191,  citing  authorities.  See  also 
Kreighv.  Sherman,  106  111.  49,  and  the  very  recent  case 
of  StewaH  v.  OarreU,  Md.  Ct.  App,  4  Atl.  Rep.  899. 
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Tbe  Albany  Law  Journal. 


Albany,  July  17,  1886. 


CURRENT  TOPICS, 

BEFORE  we  again  address  our  readers,  Albany 
will  have  celebrated  the  two  hundredth  anni- 
versary of  the  founding  of  the  city.  This  will  be 
done  with  a  magnificence  and  an  expense  never 
paralleled  at  the  north.  One  procession  alone  will 
cost  above  ten  thousand  dollars.  In  our  opinion, 
it  would  be  much  better  to  bestow  this  large  sum  in 
some  lasting  memorial  —  a  bronze  statue  of  Philip 
Schuyler  for  our  park,  for  example.  But  the  very 
manner  of  the  celebration  is  a  survival  of  the  ancient 
Dutch  love  of  civic  display,  with  its  allegorical 
ships  and  foimtains  of  wine  —  the  latter  on  this 
occasion  being  faintly  but  eflSciently  indicated  by  a 
thousand  saloons  where  lager-beer  is  dispensed. 
Few  cities  of  this  country  have  been  so  influential 
in  its  general  affairs,  and  few  have  so  distinctly 
preserved  the  characteristics  of  its  founders,  as 
Albany.  Albany  is  to  this  day  distinctly  Dutch,  al- 
though surrounded  by  Yankees  and  Puritanism  — 
Hudson,  settled  by  the  Nantucket  whalers,  and 
Troy,  founded  by  men  from  the  east,  both  within  a 
century.  Not  to  speak  of  such  a  trifling  matter  as 
the  habit  of  going  to  bed  early,  and  of  digging  a 
canal  as  soon  as  the  State  was  rich  enough,  our  city, 
we  believe,  cherishes  and  exemplifies  the  love  of 
liberty  and  of  country,  the  thrift,  the  peaceableness 
and  the  integrity  which  were  the  predominant 
characteristics  of  the  sturdy  men  who  planted  the 
infant  colony.  Old  Albany  physically  is  nearly 
passed  away.  A  few  weeks  ago  the  second  oldest 
house —of  the  seventeenth  century — was  demol- 
ished to  make  way  for  a  superb  new  building,  and 
this  very  week  our  city's  most  ancient  and  peculiar 
characteristic  —  the  castomary  out-door  market  in 
State  street,  answering  in  modern  times  no  purpose 
but  to  litter  up  that  magnificent  avenue  with  horse 
dung,  sheep's  pelts  and  rotting  vegetables,  and  to 
play  into  the  hands  of  hucksters  pretending  to  be 
farmers  —  has  wisely  been  abolished  by  our  mayor, 
John  Boyd  Thacher.  Our  old  capitol  disappeared 
some  five  years  ago,  and  marked  the  growth  of  the 
State  in  a  surprising  manner.  The  old  building, 
erected  in  the  early  part  of  the  present  century,  cost 
only  about  one  hundred  and  ten  thousand  dollars, 
and  yet  the  State  was  so  small  and  poor  that  it  had 
to  resort  to  a.  lottery  to  raise  the  money  to  complete 
it  —nominally  for  the  *•  improvement  of  Hudson^s 
river;"  while  we  have  already  spent  some  seventeen 
millions  on  the  new  capitol,  and  no  one  has  felt  it. 
The  old  North  Dutch  Church  remains,  of  which 
Halleck  sings  in  **  The  Croakers : " 

**  Long  has  proud  Albany,  elate, 

Beared  her  two  steeples  high  In  air, 

And  boasted  that  she  ruled  the  State 

Because  tbe  Governor  lives  there." 

Vol.  34  — No.  3. 


Its  sway  however  is  divided  with  the  spire  of  a 
neighboring  Presbyterian  Church,  surmounted  by  a 
gilt  codfish  weather-vane,  supported  by  a  gilt  pump- 
kin, emblems  respectively  of  Massachusetts  and  Con- 
necticut, whose  people  established  the  church ;  with 
the  tower  of  St.  Peter's  Episcopal  Church,  unrivalled 
for  beauty ;  the  growing  walls  of  the  Episcopal  Cathe- 
dral, and  the  lofty  spire  of  a  grand  Roman  Catholic 
Cathedral.  Our  new  capitol  is  a  conglomeration  of 
nearly  every  conceivable  order  of  architecture,  but  in 
the  new  City  Hall  we  have  a  building  appropriate  to 
the  traditions  of  the  spot  where  it  stands,  with  steep 
roofs  to  shed  the  snow  that  seldom  falls.  Albany 
has  produced  many  men  of  mark  in  politics,  in 
religion,  in  medicine,  in  the  fine  arts,  in  literature, 
in  education,and  in  trade,  of  whom  it  is  not  within 
our  province  or  space  to  speak,  but  we  may  point 
with  especial  pride  to  the  pre-eminence  of  her 
lawyers.  Her  bar  has  always  been  the  most  distin- 
guished of  the  State  after  the  city  of  New  York, 
and  has  only  yielded  to  that  because  of  her  smaller 
population.  Not  to  speak  of  the  living,  nor  to  go 
beyond  our  own  recollection,  what  bar  can  parallel 
the  names  of  Nicholas  Hill,  Ira  Harris,  Rufus  W. 
Peckham,  Lyman  Tremain,  Peter  Cagger,  John  H. 
Reynolds,  Henry  Smith,  Grenville  Tremain,  William 
J.  Hadley  and  Samuel  Hand.  They  have  some 
worthy  successors  among  the  living,  and  we  have 
faith  to  believe  that  there  are  among  the  younger 
members  of  the  bar  some  who  will  prove  fit  to 
carry  forward  the  banner  of  our  progression  with 
credit  and  distinction.  Of  legal  journalism,  it  may 
be  permitted  us  to  plume  ourselves  a  little  on  the 
fact  that  the  Albany  Law  Journal  was  the  pioneer 
of  its  class.  We  ourselves  may  possibly  not  be  here 
on  the  next  bi-centennial  celebration,  but  the  Jour- 
nal will  be,  no  doubt.  As  **Coco,"  says  in  "The 
Mikado,"  '*we  shall  not  be  there  to  see  the  fireworks, 
but  they  will  be  there  all  the  same.''  This  is  too 
grand  an  occasion  to  be  allowed  to  pass  in  cold 
prose,  and  so  **  we  drop  into  poetry,*'  and  attest  our 
enthusiasm  by  the  following,  recently  published  in 
the  Albany  Evening  Journal: 

Old  Albany. 

Quaint  and  sturdy  burgomasters. 

In  the  simple  olden  time, 
Braving  maritime  disasters. 

Left  their  chilling  northern  olime— 
Bearded  men  in  leathern  breeches, 

Men  of  faith  and  courage  rare, 
With  long  pipes  and  solemn  speeches, 

Sailed  before  the  soft  south  air. 
Sailed  up  this  mysterious  rlTcr. 

Listening  to  the  forest's  roar. 
While  the  Indian's  painted  quiver 

Gleamed  along  the  wooded  shore; 
Till  at  length  their  Journey  ending. 

They  espied  a  fertile  plain, 
Trees  to  gentle  breezes  bending,  • 

Qreen  turf  fed  by  mellowing  rain. 
Here  they  buiided  gabled  dwellings. 

And  upon  the  roof  the  vane 
Veered  and  rattled  in  the  swellings 

Of  the  wind  that  stirred  the  grain. 
Graceful  elms  o*erhung  the  gables. 

In  the  field  was  nodding  corn; 
Almoner  of  bounteous  tables 

Rang  at  noon  the  welcome  horo. 
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Pipe  In  mouth  they  sat  there  sleeplDg, 

Sittiog  on  their  Tine-clad  stoops, 
While  with  rippling  prows  came^sreeptng 

Up  the  river  quaint  old  sloops. 
Here  with  oorpulenoe  redundant  — 

life  with  many  blessings  fraught — 
Crowned  with  benefit  abundant 

They  long  smoked  and  ate  **saur  kraut.*' 
In  the  ancient  cemetery 

Peaceful  rest  their  mouldering  bones. 
Far  from  strifes  tumultuary. 

Under  quaintly  carved  headstones. 
But  the  city  of  their  founding 

Does  in  strength  and  beauty  thrive^ 
And  in  reverence  abounding 

Keeps  their  memory  alive. 
Still  their  river,  gently  gliding. 

Laves  with  lapping  waves  the  sands; 
StUl  behind  their  dim  hills  hiding 

Sinks  their  sun  to  other  lands. 


The  death  of  David  Davis  has  removed  one  of  the 
most  original,  forcible  and  independent  of  Ameri- 
can characters.  He  was  one  of  the  peculiar  pro- 
ducts of  our  soil.  Starting  out  a  poor  boy,  he  died 
a  very  rich  man,  by  virtue  of  wise  investments ;  bom 
and  reared  in  obscurity,  he  rose  to  a  seat  on  the  Su- 
preme Court  bench,  and  the  temporary  vice-presi- 
dency of  the  republic.  He  was  a  singular  combination 
of  personal  frugality,  business  sagacity,  broad  com- 
mon sense,  large  legal  learning,  shrewd  humor,  im- 
perturbable good  temper,  perfect  independence,  and 
apparent  absence  of  ambition.  He  graced  the 
bench  of  our  highest  court  by  his  wisdom  and  im- 
partiality. He  was  one  of  the  few  men  in  public 
life  who  have  uniformly  been  indifferent  and  supe- 
rior to  party  considerations.  When  he  was  in  the 
Senate,  it  was  the  fashion  of  the  newspaper  cor- 
respondents to  laugh  at  his  independence,  and 
crack  their  unfailing  joke  about  his  always  being 
''on  the  fence,^'  as  if  it  were  not  rather  a  virtue  to 
keep  himself  in  a  position  to  take  the  better  side 
or  perhaps  to  take  neither.  It  made  no  difference 
to  the  strong  man,  however;  he  always  did  just  as 
he  had  a  mind,  and  we  believe  he  always  did  what 
ho  thought  was  right.     He  was  one  of  the  sort  who 

think  him 

*•  A  slave  who  dares  not  be 
In  the  right  with  two  or  three,*' 

or  all  alone,  for  that  matter.     If  he  would  have 

allowed  politicians  to  coach  him  and  use  him,  he 

might  perhaps  have  risen  to  higher  station,  but  he 

could  not  have  been  more  worthy  of  honor.     His 

faculties,  attainments  and  characteristics  made  him 

an  ideal  judge,  and  we  should  have  been  glad  if  he 

had  chosen  to  remain  where  his  predominant  trait 

of  independence  was  a  recommendation  rather  than 

enter  upon  a  life  where  it  subjected  him  to  derision. 


The  Loudon  lawyers  have  been  celc orating  the 
fiftieth  anniversary  of  the  Queen's  accession.  They 
gave  a  representation  of  **  Midsummer  Night's 
Dream'*  at  Inner  Temple  Hall.  Peter  Quince  for- 
got his  proper  phraseology  for  a  moment,  and  when 
he  should  have  said :  *'  We  will  have  such  a  prologue, 
and  it  shall  be  written  in  eight  and  six ;  "  he  ren- 
dered it  "six  and  eight."    If  an  **  American  "  had 


done  that,  we  should  have  suspected  a  joke.  On 
Sunday  there  was  an  appropriate  sermon  in  the 
Temple  Church — lighted  with  electricity  I  The 
occasion  seems  to  have  been  too  much  for  the  staid 
Law  TimeSf  which  has  the  following  poetic  rash  — 
worse  than  any  of  our  own  : 

**  A  royal  Jubilee  rarely  occurs  in  this  sublunal  sphere, 
And  it's  right  that  lawyers  should  welcome  it  when  it  really 

does  appear; 
So  the  Benchers  of  the  Inner  Temple,  with  the  handsomest 

designs, 
Got  up  their  Hall,  themselves,  and  Church,  up  to  the  very 

nines, 
To  celebrate  the  Jubilee  of  oiu*  most  gracious  Queen  — 
Queen  of  England,  Scotland,  Wales,  and  of  the  Island  green 
(If  Gladstone  will  of  grace  permit  this  loyal  observation, 
Which  couples  with  the  Saxon  curs  the  glorious  Irish  nation.) 

But  how  to  celebrate  this  great  event  was  the  hnportan 

question, 
Without  hnposlng  too  much  work  on  any  one's  digestion  —    • 
Without  neglecting  any  art,  good  fun,  or  Christian  duty, 
Or  subjecting  to  vulgar  gaze  the  Benchers*  daughters*  beauty, 

How  easily  the  Benchers  solved  this  very  knotty  problem, 

And  sugared  plums  for  heavy  swells  with  certainty  to  nob- 
ble *em; 

How  in  the  early  hours  of  night  the  guests  were  plied  with 
farce  — 

■The  old  familiar  comedy  of  Bottom  and  the  Ass; 

How  later  on,  when  dreams  had  fixed  their  soft  illusions 
firm  on, 

The  company  at  midnight  hour  submitted  to  a  sermon; 

And  after  with  philosophy  proverbial  as  of  Tupper, 

And  organ  strains  and  handsome  trains,  returned  to  halt 
and  supper ; 

All  this  is  told  hi  humble  prose  in  newspapers  most  numer^ 
ous. 

With  phrases  which  almost  suggest  a  lurking  spirit  humor 
ous." 

If  we  had  been  told  that  Tennyson  wrote  this, 
we  should  not  have  doubted.  Well,  God  bless  the 
good  queen,  and  may  she  live  fifty  years  longer  I 


NOTES  OF  OASES. 

JN  SehneiU  v.  Blohm^  40  Hun,  878,  an  action  of 
crim.  con.,  it  was  held  that  a  judgment  previ- 
ously obtained  by  the  plaintiff  against  the  defendant 
for  enticing  the  wife  away  was  no  bar.  Dykeman, 
J.,  said:  ''The  enticement  of  a  man^s  wife  from 
him,  and  from  her  home  and  child,  is  a  wrong  of 
sufficient  magnitude,  but  a  fresh  sting  is  imparted 
to  the  injury  when  the  seducer,  in  the  face  of  the 
world,  commences  an  adulterous  intercourse.  For 
that  new  and  increased  wrong  another  action  may 
be  commenced,  and  another  judgment  recovered. 
8  Bl.  Com.  189.  Even  if  the  plaintifiTs  former  recov- 
ery had  been  for  the  seduction  and  debauchery  of 
his  wife,  he  could  still  maintain  this  action;  for 
**  every  moment  that  the  wife  continues  absent  fro  n 
her  husband  without  justifiable  cause,  without  his 
consent,  is  a  new  tort,  and  every  one  who  persuades 
her  to  do  so  does  a  new  injury,  and  cannot  but 
know  it.  *»  Huteheson  Y,  Peck,  ^  Zo\in%,  205.  The 
defendant  injures  the  plaintiff  anew  every  day  ho 
maintains  the  unlawful  and  adulterous  intercourse 
with  his  wife,  and  so  furnishes  a  fresh  cause  of 
action  to  the  plaintiff  with  each  recurring  day." 
Pratt,  J.,  said  ;  **  The  former  recoveivy  for  alifnat- 
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ing  the  wife^s  affections,  tl^ough  relevant  and  com- 
petent upon  the  question  of  damages,  does  not  con- 
stitute a  bar  to  the  present  action.  Neither  the 
judgment  in  the  plaintifTs  favor  nor  its  satisfaction 
had  any  effect  to  diminish  his  marital  rights.  They 
continued,  and  on  any  infringement  by  defendant 
or  others  an  action  arose. " 


In  Schneider  v.  Duncan,  Q.  B.  Div.,  March,  1886, 
54  L.  T.  Rep.  (N.  S.)  618,  D.  and  his  agents  gave 
gratuitous  refreshment  to  certain  persons  styled 
**  workers  "  at  a  parliamentary  election  at  which  D. 
was  a  candidate.  Held,  that  this  was  an  illegal 
employment  within  the  act,  and  rendered  the  elec- 
tion of  D.  void.  Field,  J.,  said:  **The  principal 
question  here  is  concerned  with  the  provision  of 
refreshments,  and  I  may  say  at  once  that  I  have  had 
great  difficulty  in  making  up  my  mind  whether  it  is 
not  ray  duty  to  say  that  this  comes  within  the 
definition  of  a  corrupt  practice.  Under  circum- 
stances which  have  been  laid  before  us  at  great 
length,  there  was  a  meeting  called  at  the  Central 
Hall,  and  a  discussion  took  place  between  Mr.  Dun- 
can an<l  his  supporters,  or  some  of  his  supporters, 
upon  the  question  whether  refreshments  should  or 
should  not  be  provided  to  workers  and  other  per- 
sons who  might  be  ready  to  render  assistance  on 
the  polling  day.  The  result  of  the  discussion  was 
that  the  persons  who  left  the  hall  on  that  day  cer- 
tainly left  it  under  the  impression  and  with  the 
assurance  that  they  would  be  provided  with  refresh- 
ments. It  is  said  that  Mr.  Schneider  was  described 
as  stingy  and  penurious,  but  what  would  the  voters 
generally  have  said  if,  after  the  assurance  which 
they  received  at  the  Central  Hall,  Mr.  Duncan  had 
not  provided  any  refreshments  ?  They  would  have 
said,  in  effect,  that  he  was  guilty  of  a  breach  of 
faith  and  a  breach  of  contract.  Now  the  essential 
meaning  of  a  contract  is  in  reality  a  very  sim- 
ple matter,  and  it  is  easy  for  a  contract  to  be 
entered  into  without  any  definite  stipulation  in 
writing,  or  any  express  statement  in  words.  Under 
the  circumstances  of  the  present  case  I  am  driven  to 
the  conclusion  that  there  was  on  this  occasion  an 
employment  of  these  men,  and  that  it  was  an 
employment  for  payment  within  tlie  meaning  of 
section  64,  which  provides  that  the  expression 
*  payment '  shall  include  any  pecuniary  or  other 
reward;  and  that  the  expressions  *  pecuniary  re- 
ward '  and  *  money '  shall  be  taken  to  include  any 
office,  place  or  employment,  and  any  valuable  se- 
curity or  other  equivalent  for  money  and  any  valu- 
able consideration.  I  am  therefore  compelled  to 
come  to  the  conclusion  that  it  will  be  our  duty  to 
report  to  the  speaker  of  the  House  of  Commons  that 
there  have  been  illegal  payments  and  illegal  em- 
ployments by  the  sitting  member  and  his  agents. 
It  has  been  argued  that  the  evidence  shows  that  this 
practice  was  corrupt  on  the  part  of  Mr.  Duncan  and 
his  agent,  but  I  am  unable  to  come  to  that  conclu- 
sion. There  seems  to  have  been  no  secrecy  about 
the  thing;  it  was  done  in  a  perfectly  open  manner. 


and  Mr.  Schneider's  own  canvassers  went  regularly 
into  Mr.  Duncan's  committee-rooms  in  order  to  see 
what  was  being  done.  Now  we  must  not  impute 
crime  to  a  man  if  his  conduct  is  such  that  a  less 
serious  construction  may  reasonably  and  consistently 
be  placed  upon  it,  and  for  this  reason  I  cannot, 
under  the  circumstances,  come  to  the  conclusion 
that  the  conduct  of  either  Mr.  Duncan  or  Mr.  Gar- 
nett  was  corrupt  in  the  sense  understood  by  the 
statute." 

In  Packard  v.  CoUings,  Q.  B.  Div.,  March,  1886, 
54  L.  T.  Rep.  (N.  S.)  619,  it  was  held  that  to  offer 
a  voter  his  travelling  expenses,  with  the  intention 
of  inducing  him  to  come  and  vote  for  a  certain  can- 
didate is  bribery.  The  court  said:  '*Mr.  Waddy's 
contention  was,  that  being  a  mere  offer  to  pay  trav- 
elling expenses,  it  was  not  now  contrary  to  law. 
Now  Garrard  himself  gives  his  own  interpretation 
of  it.  He  says  he  had  an  impression  that  payment 
of  wages  was  illegal,  but  he  had  an  opinion  that  the 
payment  of  travelling  expenses  was  not  illegal.  But 
the  case  really  will  not  turn  upon  what  his  notion 
may  have  been.  If  he  made  the  promise  in  order  to 
bring  the  voter,  then  it  is  held  in  many  cases  that 
this  is  fatal  to  the  transaction.  Now,  in  Cooper  v. 
Slade,  6  H.  L.  Cas.  747,  this  matter  was  gone  into 
in  the  House  of  Lords  very  fully.  There  an  agent 
had  written  to  an  out-voter,  asking  him  to  come 
and  vote  for  a  candidate,  and  giving  the  name  of 
the  candidate,  adding:  'Your  railway  expenses  will 
be  paid.'  Great  judicial  doubt  existed  as  to  whether 
this  could  be  construed  to  be  a  conditional  offer  — 
an  offer  of  the  money  provided  he  came  —  and  the 
judges  differed  about  it,  until  at  last  it  came  before 
the  highest  tribunal.  That  highest  tribunal  held 
that  it  was  a  conditional  promise  to  pay  the  railway 
expenses  if  he  came  to  vote  for  the  candidate,  and, 
therefore,  they  held  that  there  had  been  bribery 
within  section  2  of  the  act  of  1854,  and  that  it  was 
in  fact  a  bargain  between  the  candidate  and  the 
voter.  No  one  has  suggested  that  if  there  was  a 
promise  only,  there  is  no  legal  difference  between 
that  and  an  actual  payment.  This  was  a  bargain 
similar  to  that  on  the  other  case,  equivalent  to  say- 
ing to  the  outer- voter :  '  If  you  will  come  and  vote 
for  me,  I  will  give  you  money  for  paying  the  ex- 
pense of  your  coming  to  vote.'  It  is  said  however 
by  Mr.  Waddy,  that  looking  at  the  current  of  legis- 
lation this  is  not  now  bribery.  He  said  everything 
in  that  view  he  possibly  could ;  but  in  the  very  case 
cited  by  Mr.  Waddy,  the  Coventry  case,  20  L.  T. 
Rep.  (N.  S.)  405;  1  O'M  &  H.  109,  the  enactments 
relating  to  tlie  mere  payment  of  expenses  which  are 
to  be  considered  as  altering  the  law  laid  down  in 
Cooper  V.  Slade  (vM  sup.\  must  have  been  of  no 
effect.  Willes,  J.,  lays  it  down  that  illegal  payment 
would  void  the  election,  so  that  the  election  will  be 
void  if  a  promise  were  made  to  a  voter  as  an  induce- 
ment to  vote.  The  law  u|>on  this  subject  was  very 
fully  considered  in  the  HarsJiam  case,  8  O'M.  &  H. 
54,  by  Quain,  J.      He  gave  a  complete  answer  to 

Mr.   Waddy's  argument.    In  ^t  case  Quain,   J., 
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declared  the  election  voided  on  account  of  bribery, 
and  he  stated  the  law  as. follows:  *  Upon  the  sub- 
ject of  travelling  expenses,  it  has  been  well  known 
since  Cooper  v.  Slade  (vbi  sup,),  where  the  judges  con- 
strued the  letter  as  a  promise  to  a  voter,  and  putting 
that  construction  upon  it,  it  was  decided  that  that 
was  a  bribe.  Every  payment  of  expenses,  though 
fair  and  reasonable  to  a  voter,  to  induce  him  to  vote, 
is  bribery  within  the  meaning  of  the  act ;  therefore 
as  a  proposition  of  law,  the  offer  to  pay  for  the 
travelling  expenses  as  a  bribe  admits,  as  Lord 
Wensleydale  says,  of  no  doubt  whatever.  There- 
fore the  decision  in  Cooper  y.  8lade{uU  sup.\  and 
what  is  more  important  for  the  present  case,  Willes, 
J.'s  reference  to  the  subsequent  legislation  which 
followed  upon  Cooper  v.  Blade  (ubi  mp.),  remains 
untouched.'  That  being  the  law  upon  the  matter 
that  was  followed  again  by  a  decision  in  the  BoUan 
case,  81  L.  T.  Rep.  (N.  S.)  194;  2  O'M.  &.  H.  188. 
The  Reform  Act  did  not  in  the  slightest  degree 
alter  the  doctrine.  It  is  clear  the  legislation  has  not 
altered  the  leading  doctrine  in  Cooper  v.  Slade. 
Although  paying  travelling  expenses  is  merely  made 
an  illegal  act  not  in  itself  sufficient  for  voiding  the 
election,  yet  if  it  is  a  promise  tmder  the  condition 
that  the  voter  should  come  up  to  vote,  it  becomes 
bribery  within  the  meaning  of  the  Corrupt  Prac- 
tices Act,  section  2.  That  is  a  complete  answer  at 
once  to  every  thing  to  be  said  on  the  subject,  and  dis- 
poses of  the  able  argument  by  Mr.  Waddy.  That 
was  a  case  decided  in  1875,  long  after  the  act  of 
1868,  and  I  cannot  find  any  thing  in  subsequent 
legislation  to  alter  the  law  as  laid  down.  We  must 
therefore  hold  that  Garrard,  an  undoubted  agent  of 
the  respondents,  did  an  act  which  comes  within  the 
definition  of  bribery,  and  that  compels  us  to  hold 
that  the  election  of  the  respondents  is  void.'' 


In  Butler  v.  Butlery  Ct.  of  App.,  Dec,  1885,  54 
L.  T.  Rep.  (N.  S.)  591,  it  was  held  that  a  husband 
can  maintain  an  action  against  his  wife,  and  can 
charge  her  separate  estate  for  money  lent  by  him  to 
her  after  their  marriage,  and  for  money  paid  by  him 
for  her  after  their  marriage,  at  her  request,  made 
before  or  after  their  marriage.  Lord  Esher,  M.  R., 
said:  '*It  is  suggested  that  he  cannot,  and  for  this 
reason  that  husband  and  wife  cannot  contract  to- 
gether, so  as  to  enable  the  husband  to  sue  his  wife 
upon  her  contract.  Now  it  is  clear  that  at  com- 
mon law  no  such  action  could  be  maintained ;  the 
common  law  did  not  recognize  the  possibility  of 
any  such  contract,  always  holding  husband  and  wife 
incapable  of  contracting  together.  But  on  looking 
into  the  equity  cases,  it  will  be  found  that  though 
the  courts  of  equity  took  in  general  the  same 
view  upon  this  point  as  the  courts  of  common  law, 
yet  they  made  an  exception  in  those  cases  where  the 
wife  was  possessed  of  separate  estate.  I  think  there 
is  no  one  case  precisely  in  point,  but  yet  it  seems 
to  have  been  again  and  again  stated  as  the  recog- 
nized rule  of  courts  of  equity  that  a  wife,  having 
separate  estate,  was  to  be  treated  in  all  respects  as 


a  feme  eole,  both  with  regard  to  the  outside  world 
and  between  herself  and  her  husband.  If  that  was 
the  recognized  rule,  it  would  of  course  follow  from 
that  that  her  husband  would  be  liable  to  her  in 
respect  of  any  promise  made  by  him  to  her  with 
regard  to  her  separate  estat-e,  and  she  would  be  an- 
swerable to  him  in  respect  of  her  separate  estate  for 
the  consideration  to  support  his  promise.  Now  the 
case  in  which  it  was  most  clearly  recognized  that  a 
husband  may  make  his  wife  a  defendant  in  an 
action  respecting  her  separate  estate  was  the  case  of 
JEa/rl  V.  Ferris  J  19  Beav.  67.  Passage  after  passage 
in  that  and  other  cases  may  be  read  which  contain 
clear  statements  that  it  is  the  recognized  rUle  of 
courts  of  equity  that  as  to  her  separate  estate,  a 
wife  is  to  be  treated  as  a  feme  sole  between  herself 
and  her  husband.  This  Court  of  Appeal  is  a  court 
of  equity  as  well  as  of  law,  and  can  enforce  the 
same  remedies  that  the  Court  of  Chancery  formerly 
could.  If  the  rule  was,  as  I  have  stated  it,  before 
the  passing  of  the  act  of  1882,  it  is  clear  that  the 
statute  has  not  interfered  with  it  nor  taken  away 
from  a  husband  any  of  the  rights  and  remedies 
which  he  had  against  the  separate  estate  of  his  wife 
before  the  passing  of  the  act.  I  understand,  from 
his  judgment,  that  Wills,  J.,  decided  the  case  on  the 
veiy  same  grounds  as  those  on  which  I  am  now  decid- 
ing it,  and  I  think  that  his  judgment  is  correct.  I 
referred  during  the  argimients  to  a  passage  in 
DanielPs  Chancery  Practice,  which  is  a  text-book 
of  great  accuracy,  and  which  states  the  rule  to  be 
that  to  which  I  have  referred,  and  I  think  the  cases 
of  Wahe  v.  Porifccr,  2  Keen,  59 ;  Davis  v.  Front,  7 
Beav.  288,  and  Brooke  v.  Brooise,  27  L.  J.  639,  Ch., 
assume  that  a  husband  may  in  equity  sue  his  wife 
in  respect  of  her  separate  estate."  Cotton,  L.  J., 
said;  *'As  regards  her  separate  estate,  a  married 
woman  could  contract  with  the  world  at  large,  or 
with  her  husband,  if  not  restrained ;  that  was  the 
old  equity  doctrine  which  was  always  acted  on  for 
years  before  the  passing  of  this  act  of  Parliament, 
and  it  is  not  for  a  moment  contended  that  the  act 
places  any  restrictions  upon  that  doctrine;  but 
really  it  is  not  material  to  consider  the  act  of  Par- 
liament, because  this  action  is  really  quite  inde- 
pendent of  the  act,  and  is  such  an  action  as  it  was 
perfectly  competent  for  a  husband  to  bring  before 
the  passing  of  the  Married  Women's  Property  Acts 

at  all." 

» • 

CARRIEJiS     OF    GOODS  —  DISORIMINATION    JN 
RATES, 

UNITED  STATES  CIBCUIT  COURT,  S.  D.  NEW  YORK, 
MAY  15,1886. 

Mknaoho  V.  Ward.* 
While  a  common  carrier  may  make  discrimination  in  rates, 
based  upon  the  quantities  of  g^oods  sent  by  dllTerent  ship- 
pers, he  may  not  charg;e  a  higher  rate  to  shippers  who 
refuse  to  patronize  him  exclusively. 

TN  equity. 


♦  From  27  Federal  Reporter,  620 
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Frederic  B.  Goudert  and  Edward  K.  Jo^veSy  lor  oom- 
plaiaantfl. 

James  C.  CusUr  and  Lewis  C.  Ledyard,  for  defend- 
ants. 

WauijAGB,  J.  The  oomplainants  have  filed  a  bill  in 
each  of  these  causes  to  restrain  the  defendants  from 
making  disorlminations  for  transportation  against  the 
complainants,  which  consist  in  charging  them  a 
higher  rate  of  freight  than  is  charged  bj  defendants  to 
other  shippers  of  merchandise  generally.  A  motion  Is 
now  made  for  a  preliminary  injunction.  The  facts  in 
each  case  are  essentially  the  same,  and  both  cases  may 
be  considered  together. 

The  complainants  are  merchants  domiciled  in  the 
city  of  New  York,  and  engaged  in  commerce  between 
that  port  and  the  island  of  Cuba.  The  defendants  are 
proprietors  or  managers  of  steam-ship  lines  plying  be- 
tween New  York  and  Cuba.  Formerly  the  business 
of  transportation  between  the  two  places  was  carried 
on  by  sailing  vessels.  In  1877  the  line  of  steam-ships 
known  as  "  Ward's  Line  "  was  established,  and  in  1881 
was  incorporated  by  the  name  of  the  New  York  A 
Cuba  Mail  Steam'Ship  Line  under  the  general  laws  of 
the  State  of  New  York.  At  the  time  of  the  incor- 
poration of  this  company  the  line  of  steam-ships 
owned  by  the  defendants  Alexandre  k,  Sons  had  also 
been  established.  These  two  lines  were  competitors 
between  New  York  and  Cuba,  but  for  several  years 
both  lines  have  been  operated  under  a  traffic  agree- 
ment between  themselves,  by  which  uniform  rates  are 
charged  by  each  to  the  public  for  transportation.  The 
two  lines  are  the  only  lines  engaged  in  the  business  of 
regular  transportation  between  New  Cork  and  Cuba; 
and  unless  merchants  choose  to  avail  themselves  of 
the  facilities  offered  by  them,  they  are  obliged  to  ship 
their  merchandise  by  vessels  or  steamers  which  may 
casually  ply  between  the  two  places. 

It  is  alleged  by  the  complainant  that  the  defendants 
have  announced  generally  to  New  York  merchants 
engaged  in  Cuban  trade  that  they  must  not  patronize 
steam-ships  which  offer  for  a  single  voyage,  and  on 
various  occasions  when  other  steam-ships  have  at- 
tempted to  procure  cargoes  from  New  York  to  Hav- 
anna  have  notified  shippers  that  those  employing  such 
steam-ships  would  thereafter  be  subjected  to  onerous 
discriminations  by  the  defendants.  The  defendants 
allege  in  their  answer  to  the  bill  in  effect,  that  it  has 
been  found  necessary,  for  the  purpose  of  securing  suf- 
ficient patronage,  to  make  differences  in  rates  of 
freight  between  shippers  in  favor  of  those  who  will 
agree  to  patronize  the  defendants  exclusively.  Within 
a  few  months  before  the  commencement  of  this  suit 
two  foreign  steamers  were  sent  to  New  York  to  take 
cargoes  to  Havanua,  and  the  complainants  were  re- 
quested to  act  as  agents.  Thereupon  the  complainants 
were  notified  by  the  defendants  that  they  would  be 
"  placed  upon  the  black-list  *'  if  they  shipped  goods  by 
these  steamers,  and  that  their  rates  of  freight  would 
thereafter  be  advanced  on  all  goods  which  they  might 
have  occasion  to  send  by  the  defendants.  Since  that 
time  the  defendants  have  habitually  charged  the  com- 
plainants greater  rates  of  freight  than  those  mer» 
chants  who  shipped  exclusively  by  the  defendants. 
The  freight  charges,  by  the  course  of  business,  are  paid 
by  consignees  at  the  Cuban  ports.  The  complainants 
have  attempted  to  pay  the  freight  in  advance,  but 
liave  found  this  course  impracticable  because  their 
consignees  are  precluded  from  deducting  damages  or 
deficiencies  upon  the  arrival  -of  the  goods  from  the 
charges  for  freight,  and  as  a  result  some  of  the  com- 
plainants' correspondents  in  Cuba  refuse  to  continue 
business  relations  with  them,  being  unwilling  to  sub- 
mit to  the  annoyance  of  readjusting  over-charges  with 
complainants.    Upon  this  state  of  facts  the  complain- 


ants have  founded  t}ie  allegation  of  their  bill  that  the 
defendants  '*bave  arbitrarily  refused  them  equal 
terms,  facilities,  and  accommodations  to  those  granted 
and  allowed  by  the  defendants  to  other  shippers,  and 
have  arbitrarily  exacted  from  them  a  much  greater 
rate  of  freight  than  the  defendants  have  at  the  same 
time  charged  to  shippers  of  merchandise  generally  as  a 
condition  of  receiving  and  transporting  merchan- 
dise.*' They  apply  for  an  Injunction  upon  the  theory 
that  their  grievances  cannot  l>e  redressed  by  an  action 
at  law. 

It  is  contended  for  the  complainants  that  a  common 
carrier  owes  an  equal  duty  to  every  member  of  the 
community,  and  is  not  permitted  to  make  unequal 
preferences  in  favor  of  one  person'  or  class  of  persons, 
as  against  another  person  or  class.  The  defendants 
insist  that  it  is  permitted  to  common  carriers  to  make 
reasonable  discriminations  in  the  rates  demanded 
from  the  public ;  that  they  are  not  required  to  carry 
for  all  at  the  same  rates;  that  discriminations  are 
reasonable  which  are  based  upon  the  quantity  of  goods 
seut  by  different  shippers;  and  that  the  discrimination 
in  the  present  case  is  essentially  such  a  discrimina- 
tion, and  has  no  element  of  personal  preference,  and 
is  necessary  for  the  protection  of  the  defendants. 

Unquestionably  a  common  carrier  is  always  enti- 
tled to  a  reasonable  compensation  for  his  services. 
Hence  it  follows  that  he  Is  not  required  to  treat  all 
those  who  patronize  him  with  absolute  equality.  It  is 
his  privilege  to  charge  less  than  fair  compensation  to 
one  person,  or  to  a  class  of  persons,  and  others  cannot 
justly  complain  so  long  as  he  carries  on  reasonable 
terms  for  them.  Respecting  ^preferences  in  rates  of 
compensation,  his  obligation  is  to  charge  no  more 
than  a  fair  return  in  each  i>articular  transaction,  and 
except  as  thus  restricted  he  is  free  to  discriminate  at 
pleasure.  This  Is  the  equal  justice  to  all  which  the 
law  exacts  from  the  common  carrier  in  his  relations 
with  the  public.  BaxendaU  v.  Eastern  Counties  R. 
Co.,  4  C.  B.  (N.  S.)  78;  Branley  v.  SoutheasUm  R.  Co., 
12  id.  74;  Pitchhurg  R.  Co.  v.  Qage^  12  Gray,  388;  Sar- 
gent V.  Boston  A  L,  R.  Corp.,  115  Mass.  416,  422. 

It  is  in  this  sense  that  the  observations  found  in 
some  of  the  authorities  are  to  l>e  understood.  So 
understood,  the  language  of  the  opinion  in  Messenger 
V.  Penn.  R,  Co.,  87  N.  J.  Law,  531,  is  apposite :  "The 
business  of  the  common  carrier  is  for  the  public,  and 
it  is  his  duty  to  serve  the  public  indifferently.  In  the 
very  nature,  then  of  his  duty,  and  of  the  public  right, 
his  conduct  should  be  equal  and  just  to  all.  *  *  * 
A  common  carrier  owes  an  equal  duty  to  all,  and  it 
cannot  be  discharged  If  he  Is  allowed  to  make  un- 
equal preferences,  and  thereby  prevent  or  impair  the 
enjoyment  of  the  common  right.*' 

In  the  same  sense  the  remarks  of  the  court  in  Mo- 
Duffeey,  Portland  AR.  R.  Co.,  62  N.  H.  480;  S.  C, 
18  Am.  Rep.  72,  are  approved  and  adopted  as  pertinent 
to  the  case  in  hand.  The  court  says :  "And  as  all 
common  carriers  combined  cannot,  directly  or  indi- 
rectly, destroy  or  interrupt  the  common  right  by  stop- 
ping their  branch  of  the  public  service  while  they  re- 
main in  that  service,  so  neither  all  of  them  together, 
nor  one  alone,  can  directly  or  indirectly  deprive  any 
Individual  of  his  lawful  enjoyment  of  the  common 
right.  Equality,  in  the  sense  of  freedom  from  un- 
reasonable discrimination,  being  of  the  very  substance 
of  the  common  right,  an  individual  is  deprived  of  his 
lawful  enjoyment  of  the  common  right  when  he  is 
subjected  to  unreasonable  and  Injurious  discrimina- 
tion in  respect  to  terms,  facilities,  oraccommodations. 
*  *  *  A  denial  of  the  entire  right  of  service  by  a 
refusal  to  carry  differs,  if  at  all,  In  degrees  only,  and 
In  the  amount  of  damage  done,  and  not  in  the  essen- 
tial character  of  the  act,  from  a  denial  of  the  right  in 
part  by  an  unreasonable  discrimination  in  terms,  fa- 
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oilitieSf  or  aooommodatioDs.  Whether  the  deuial  is 
general  by  refusing  to  furnish  any  transportation 
whatever,  or  special,  by  refusing  to  carry  for  one  per- 
son or  his  goods ;  whether  it  is  direct,  by  expressly  re- 
fusing to  carry,  or  indirect,  by  imposing  such  unrea- 
sonable terms,  facilities,  or  accommodation  as  render 
carriage  undesirable;  whether  unreasonableness  of 
terms,  facilities,  or  accommodations  operates  as  a 
total  or  a  partial  denial  of  the  right ;  and  whether  the 
unreasonableness  is  in  the  intrinsic  individual  nature 
of  the  terms,  facilities,  or  accommodations,  or  in  their 
discriminating,  collective,  and  comparative  character, 
the  right  denied  is  one  and  the  same  common  right 
which  would  not  be  a  right  if  it  could  be  rightfully 
denied,  and  would  not  be  common  in  the  legal  sense 
if  it  could  be  legally  subjected  to  unreasonable  dis- 
crimination and  parceled  out  among  them  in  unrea- 
sonable, superior,  and  inferior  grades,  at  the  behest  of 
the  servant  from  whom  the  service  is  due." 

In  the  present  case  the  question  whether  the  de- 
fendants refuse  to  carry  for  the  complainants  at  a 
reasonable  compensation  resolves  itself  into  another 
form.  Can  the  defendants  lawfully  require  the  com- 
plainants to  pay  more  for  carrying  the  same  kind  of 
merchandise,  under  like  conditions,  to  the  same 
places,  then  they  charge  to  others,  because  the  com- 
plainants refuse  to  patronize  the  defendants  exclu- 
sively, while  other  shippers  do  not?  The  fact  that  the 
carrier  charges  some  less  than  others  for  the  same  ser- 
vice is  merely  evidence  for  the  latter,  tending  to  show 
that  he  charges  them  too  much ;  but  when  it  appears 
that  the  charges  are  greater  than  those  ordinarily  and 
uniformly  made  to  others  for  similiar  services,  the 
fact  is  not  only  competent  evidence  against  the  car- 
rier, but  cogent  evidence,  and  shifts  upon  him  the 
burden  of  justifying  the  exceptional  charge.  The  es- 
timate placed  by  a  party  upon  the  value  of  his  own 
services  or  property  is  always  sufficient,  against  him, 
to  establish  the  real  value;  but  it  has  augmented  pro- 
bative force,  and  is  almost  conclusive  against  him, 
when  he  has  adopted  it  in  a  long-continued  and  exten- 
sive course  of  business  dealings,  and  held  it  out  as  a 
fixed  and  notorious  standard  for  the  information  of 
the  public. 

The  defendants  assume  to  justify  upon  the  theory 
that  a  carrier  may  regulate  his  charges  upon  the  basis 
of  the  quantity  of  goods  delivered  to  him  for  trans- 
portation by  different  shippers,  and  that  their  dis- 
crimination against  the  plaintiff  is  in  substance  one 
made  with  reference  to  the  quantity  of  merchandise 
furnished  by  them  for  carriage.  CTourts  of  law  have 
always  recognized  the  rights  of  carriers  to  regulate 
their  charges  with  reference  to  the  quantity  of  mer- 
chandise carried  for  the  shipper,  either  at  a  given 
shipment,  or  during  a  given  period  of  time,  although 
public  sentiment  in  many  communities  has  objected 
to  such  discrimiiiations,  and  crystallized  into  legisla- 
tive condemnation  of  the  practice.  By  the  English 
statutes  (17  &  18  Vict.,  ch.  81)  railway  and  canal  car- 
riers are  prohibited  from  *' giving  any  undue  or  un- 
reasonable preference  or  advantage  to  or  in  favor  of 
any  particular  description  of  traffic,  in  any  respect 
whatever,"  in  the  receiving,  forwarding,  and  delivery 
of  traffic;  but  under  these  provisions  of  positive  law 
the  courts  have  held  that  it  is  not  an  undue  prefer- 
ence to  give  lower  rates  for  larger  quantities  of 
freight.  Ransom  v.  Eastern  C.  R,  Co.,  1  Nev.  &  McN. 
63, 155;  Nicholson  v.  Oreat  WesUm  Ry.  Co.,  id.  121; 
Sirick  y,  Swansea  Canal  Co.,  16  C.  B.  (N.  8.)  235; 
Oretnop  v.  S.  E.  R.  Co.,  2  Nev.  &  McN.  319. 

These  decisions  proceed  upon  the  ground  that  the 
carrier  is  entitled  to  take  into  consideration  the  ques- 
tion of  his  own  profits  and  interests  in  determining 
what  charges  are  reasonable.    He  may  be  able  to  car- 


ry a  large  quantity  of  goods,  under  some  circumstan- 
ces, at  no  greater  expense  than  would  be  required  to 
carry  a  smaller  quantity.  His  fair  compensation  for 
carrying  the  smaller  quantity  might  not  be  correctly 
measured  by  the  rate  per  pound,  per  bushel,  or  per 
mile  chaz^ged  for  the  larger.  If  he  is  assured  of  regu- 
lar shipments  at  given  times,  he  may  be  able  to  make 
more  economical  arrangements  for  transportation. 
By  extending  special  inducements  to  the  public  for 
patronage  he  may  be  able  to  increase  his  business, 
without  a  corresponding  increase  of  capital  or  ex- 
pense in  transacting  it,  and  thus  derive  a  larger  profit. 
He  is  therefore  justified  in  making  discriminations  by 
a'scale  of  rates  having  reference  to  a  standard  of  fair 
remuneration  of  all  who  patronize  him.  But  it  is  lm« 
possible  to  maintain  that  any  analogy  exists  between 
a  discrimination  based  upon  the  quantity  of  business 
furnished  by  different  classes  of  shippers,  and  one 
which  altogether  ignores  this  consideration,  and  has 
no  relation  to  the  profits  or  compensation  which  the 
carrier  ought  to  derive  for  a  g^ven  quantum  of  ser- 
vice. 

The  proposition  is  speciously  put  that  the  carrier 
may  reasonably  discriminate  between  two  classes  of 
shippers,  the  regular  and  the  casual ;  and  that  such  is 
the  only  discrimination  here.  Undoubtedly  the  car- 
rier may  adopt  a  commutative  system,  whereby  those 
who  furnish  him  a  regular  traffic  may  obtain  reduced 
rates,  just  as  he  may  properly  regulate  his  charges 
upon  the  basis  of  the  quantity  of  traffic  which  he  re- 
ceives from  different  classes  of  shippers.  But  this  is 
not  the  proposition  to  be  discussed.  The  defendants 
assume  to  discriminate  against  the  complainants,  not 
because  they  do  not  furnish  them  a  regular  business, 
or  a  given  number  of  shipments,  or  a  certain  quantity 
of  merchandise  to  carry,  but  because  they  refuse  to 
patronize  the  defendants  exclusively.  The  question  is 
whether  the  defendants  refuse  to  carry  for  the  com- 
plainants on  reasonable  terms.  The  defendants,  to 
maintain  the  affirmative,  assert  that  their  charges  are 
fair  because  they  do  not  have  the  whole  of  the  com- 
plainants' carrying  business.  But  it  can  never  be  ma* 
terial  to  consider  whether  the  carrier  is .  permitted  to 
enjoy  a  monopoly  of  the  transportation  for  a  particu- 
lar individual,  or  class  of  individuals,  in  ascertaining 
what  is  reasonable  compensation  for  the  services  actu- 
ally rendered  to  him  or  them.  Such  a  consideration 
might  be  influential  in  inducing  parties  to  contract  in 
advance ;  but  it  has  no  legitimate  bearing  upon  the 
value  of  services  rendered  without  a  special  contract, 
or  which  are  rendered  because  the  law  requires  them 
to  be  rendered  for  a  fair  remuneration. 

A  common  carrier  **  is  in  the  exercise  of  a  sort  of 
public  office,  and  has  public  duties  to  perform,  from 
which  he  should  not  be  permitted  to  exonerate  him- 
self." Nelson,  J.,  in  N&ui  Jersey  Steam  Nav,  Co,  v. 
Merchants'  Bankt  6  How.  344.  His  obligations  and 
liabilities  are  not  dependent  upon  contract,  though 
they  may  be  modified  and  limited  by  contract.  They 
are  imposed  by  the  law,  from  the  public  nature  of  his 
employment.  Hannibal  R.  v.  Swift,  12  Wall.  262.  As 
their  business  is  "  affected  with  a  public  interest,"  it 
is  subject  to  legislative  regulation.  '*In  matters 
which  do  affect  the  public  interest,  and  as  to  which 
legislative  control  may  t>e  exercised,  if  there  are  no 
statutory  regulations  upon  the  subject,  the  courts 
must  determine  what  is  reasonable."  Waite,  C.  J.*  in 
Munn  V.  lUinois,  94  U.  S.  113, 134.  It  is  upon  this 
foundation,  and  not  alone  because  the  business  of 
common  carriers  is  so  largely  controlled  by  corpora- 
tions exercising  under  franchises  the  privileges  which 
are  held  in  trust  for  the  public  benefit,  that  the  courts 
have  so  strenuously  resisted  their  attempts,  by  special 
contracts  or  unfair  prefei*ence6,  to  discriminate  t>e- 
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tween  those  whom.it  is  their  dutj  to  serve  impartially. 
Aud  the  ooarts  are  espeoiallj  solioitous  to  disoounto- 
nauoe  all  contracts  or  arrangements  by  these  public 
servants  which  savor  of  a  purpose  to  stifle  oompetiou 
or  repress  rivalry  in  the  departments  of  business  in 
which  they  ply  their  vocation.  Illustrations  are  found 
In  the  cases  of  StaU  v.  Hartford  A  N.  H,  R.  Co.,  29 
Conn.  638;  Hooker  v.  VandewaUr,  i  Den\o,  849;  W.  U, 
Tel  Co.  V.  Chicago  «fcP.  R.  Co., 86 111. 246;  Coey.  Louia- 
vOU  AM.R,  Co,,  8  Fed.  Rep.  775. 

The  vice  of  the  discrimination  here  is  that  it  is  cal- 
culated to  coerce  all  those  who  have  occasion  to  em- 
ploy common  carriers  between  New  York  and  Cuba 
from  employing  such  agencies  as  may.offer.  Its  ten- 
dency is  to  deprive  the  public  of  their  legitimate  op- 
portunities to  obtain  carriage  on  the  best  terms 
they  can.  If  it  is  tolerated,  it  will  result  practically  in 
giving  the  defendants  a  monopoly  of  the  carrying  trade 
between  these  places.  Manifestly  it  is  enforced  by 
the  defendants  in  order  to  discourage  all  others  from 
attempting  to  serve  the  public  as  carriers  l>etween 
these  places.  Such  discrimination  is  not  only  un- 
reasonable, but  is  odious.  Ordinarily  the  remedy 
against  a  carrier  is  at  law  for  damages  for  a  refusal  to 
carry,  or  to  recover  the  excess  of  charges  paid  to  ob- 
tain the  delivery  of  goods.  The  special  circumstances 
in  this  case  indicate  that  such  a  remedy  would  not  af- 
ford complete  and  adequate  redress,  **a8  practical  aud 
efficient  to  the  ends  of  justice  "as  the  remedy  in 
equity.     Wataoii  v.  Sutherland,  6  Wall.  74. 

The  motion  for  an  injunction  is  granted. 

[See  Johnson  v.  Pensacola,  etc,  R.  Co,,  16  Fla.  623; 
S.  C,  26  Am.  Rep.  TZi;  Raganr.  Aiken,  9  Lea,  609;  8. 
C,  42  Am.  Rep.  684;  Ex  parte  Demon,  18  S.  C.  38;  8. 
C,  44  Am.  Rep.  664.— £d.] 


LANDLORD    AMD    TENANT— COVENANT     JfVN 
NEW  LEASE  LIKE  OLD  ONE, 

NBW  YORK  SUPREME  COURT 

MUHLENBRINCK  Y.  POOIiKB.* 
In  1854  the  owner  of  premises  leased  them  for  fourteen  years 
from  November  1, 1854.  The  lease  provided  that  the 
lessee  should  erect  upon  the  premises  four  brlclc  dwell- 
ing-houses,  and  that  upon  the  expiration  of  the  term  the 
lessor  should  either  pay  to  him.  his  helra.  executors,  ad- 
ministrators or  assigns,  the  just  and  full  value  of  the 
buildings,  or  such  of  them  as  should  remain  on  the  prem- 
tses,  or  should  grant  to  him  or  them  a  new  lease  for  a 
further  term  of  fourteen  years  at  a  rent  to  be  agreed 
upon  by  the  parties  or  determined  by  appraisers.  It 
tlien  declared  that  the  **  new  lease  shall  contain  cove- 
nants, conditions  and  agreements,  the  same  as  those 
herein  contained.'* 
Beid,  that  but  one  renewal  was  provided  for,  and  that  the 
new  lease  heed  not  contain  the  covenant  for  renewaL 

APPEAL   from   au   interlocutory    judgment,     di- 
rected by  the  court  upon  a  trial  of  this  action  at 
the  Special  Term. 

NeUon  Smith,  for  appellants. 

Oeorge  Bliss  and  J.  3f.  Hunt,  for  respondents. 

DANIKU3,  J.  The  testator  brought  this  action  to 
secure  a  lease  for  a  second  term  of  the  premises  situ- 
ated on  the  corner  of  Filizabeth  and  Spring  streets,  in 
the  city  of  New  York.  At  the  time  when  the  action 
was  brought  the  premises  were  owned  by  the  defend- 
ants Peter  McDoneugh,  Marie  Therese  Furey  aud 
Lewis  J.  Furey.  The  original  lease  was  executed  by 
Mary  Davey,  who  was  at  the   time  the  owner  of  the 

*To  appear  in  40  Hun,  586. 


leasehold  premises,  aud  it  was  given  for  the  term  of 
fourteen  years  from  the  1st  of  November,  1854.  The 
lessee  occupied  the  premises  under  the  lease  for  that 
term,  and  since  then  for  a  succeeding  term  of  four- 
teen years,  aud  deeming  himself  to  be  also  entitled  to 
a  third  term  for  a  like  period  this  action  was  brought 
to  secure  the  execution  of  a  lease  for  the  second  term, 
with  the  same  covenants  contained  in  the  lease  of  the 
first  term.  During  its  pendency  McDonongh  de- 
parted  this  life,  and  upon  his  decease  the  defendant 
Lewis  Furey  became  entitled  to  the  lot  devised  to 
McDonongh  for  life,  as  well  as  another  lot  in  which  he 
was  previously  vested  with  the  title,  and  the  third  was 
devised  to  Marie  Therese  Furey  for  her  life.  During 
the  action  the  name  of  the  defendant  licwis  Furey 
was  changed  to  Lewis  J.  Pooler,  and  Marie  Therese 
Intermarried  with  Georg.  Uppiugton.  Neither  of  the 
defendants  except  Lewis  Z.  answered  the  complaint ; 
but  he  being  an  infant  an  answer  was  served  in  his 
behalf  by  his  guardian  ad  litem.  This  answer  was  in 
the  ordinary  form,  submitting  his  rights  and  interests 
to  the  protection  of  the  court.  A  reference  was  there- 
upon ordered  to  a  referee  in  the  first  instance  to  ex- 
amine and  report  the  facts  to  the  court,  with  his  opin- 
ion thereon.  This  was  afterward  supplemented  by  a 
succeeding  order,  directing  the  referee  to  report  all 
the  evidence  already  taken  and  such  as  he  might  take 
pursuant  to  the  second  order,  with  his  opinion.  The 
referee  accordingly  took  the  evidence  offered  by  the 
parties,  and  with  his  opinion  reported  it  to  court.  Elx- 
oeptions  were  filed  to  his  conclusions  on  behalf  of  the 
two  defendants,  Lewis  J.  and  Marie  Therese.  These 
exceptions  were  so  far  sustained  that  judgment  was 
ordered  in  their  favor,  and  a  further  reference  directed 
to  ascertain  the  value  of  the  use  aud  occupation  of  the 
property  since  the  1st  of  November,  1882,  and  direct- 
ing the  plaintiff  also  to  account  for  the  rent  unpaid  at 
that  time. 

[Omitting  a  question  of  practice.] 
'  The  court  considered  the  evidence,  as  well  as  the 
facts  ettablished  by  it,  and  concluded  that  the  plain- 
tiff was  not  entitled  to  another  lease  of  the  property 
with  all  the  covenants  contained  in  the  first.  And  it 
is  this  determination  by  which  the  rights  of  the  parties 
wdre  disposed  of  at  the  hearing.  Whether  the  plain- 
tiflb,  as  the  executors  of  the  lessee,  were  entitled  to  a 
lease  containing  all  the  same  covenants  for  another 
term,  must  depend  entirely  upon  the  construction  to 
be  given  to  the  first  lease.  By  this  lease  the  lessee 
was  obligated  to  erect  upon  the  leasehold  premises, 
within  two  years  from  its  commencement,  four  or 
more  good  and  substantial  brick  dwelling-houses,  and 
the  evidence  proved  that  obligation  to  have  been  fully 
performed  by  him.  Upon  the  expiration  of  the  term, 
it  was  then  provided  that  the  lessor  would  either  pay 
to  him,  his  heirs,  executors,  administrators  or  assigns, 
the  just  and  full  value  of  the  buildings,  or  such  of 
them  as  should  remain  on  the  premises,  or  would 
grant  to  him  or  them  a  new  lease  for  a  further  term  of 
fourteen  years.  The  rental  for  the  new  lease  was  to 
be  ascertained  and  determined  either  by  the  agree- 
ment of  the  parties,  or  the  decision  of  appraisers 
selected  for  the  purpose  of  appraising  the  valuation  of 
the  property,  and  the  rent  was  to  be  six  per  cent  upon 
that  valuation,  provided  however  that  it  should  not  be 
less  in  any  event  than  the  rent  reserved  for  the  first 
term.  It  was  then  declared  in  the  lease  that  the  *'new 
lease  shall  contain  covenants,  conditions  and  agree- 
ments,  the  same  as  those  herein  contained.*' 

And  it  is  upon  tb^is  stipulation  that  the  tenant  pre- 
dicated his  right  to  a  new  lease,  identical  with  the 
first,  for  a  second  leasehold  term  in  the  property.  And 
authorities  have  been  relied  upon. which  if  they  could 
at  the  present  time  l>e  followed,  would  sustain  this 
claim.    For  in  Dridgea  v.  Hitchcock,  6  Brown  Pari. 
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Cas.  6,  it  was  held  that  such  a  stipulation  or  ooyenant 
in  a  lease  entitled  the  lessee  to  sucoeeding  leases  with 
all  the  original  stipnlatiouB,  and  that  the  lessee  oonld 
demand  from  the  lessor,  his  heirs,  etc.,  such  suooeed- 
Ing  leases  in  perpetuity.  This  authority  was  after- 
ward followed  in  Fumival  v.  Crew,  3  Atk.  83,  and  in 
Cooks  V.  Boothy  2  Cow.  819.  The  subject  was  also  con- 
sidered in  Cooper  Mining  Co,  v.  Beach^  18  Beav.  478. 
But  there  the  covenant  was  that  the  lessor  Would 
always,  at  any  time,  when  and  as  often  as  required, 
renew  the  lease,  which  gave  expression  to  the  obliga- 
tion much  more  favorable  to  the  tenant  ihan  the 
phraseology  of  the  lease  in  this  action.  The  point  was 
likewise  considered  in  Iggulden  v.  May,  9  Yes.  324,  but 
it  was  left  undecided  by  the  chancellor, who|8uspended 
the  action  until  a  trial  could  be  had  and  a  construc- 
tion given  to  the  lease,  in  an  action  at  law.  That  trial 
afterward  took  place,  and  the  court  held  that  the  ten- 
ant was  not  entitled  to  an  indefinite  renewal  of  the 
term,  but  that  he  was  limited  to  one  additional  term 
of  twenty-one  years,  notwithstanding  the  fact  that  the 
succeeding  lease  should  contain  ''all  covenants, grants 
and  articles,  as  in  the  said  indenture  or  lease  were  con- 
tained, and  particularly  such  covenant  for  renewal  as 
is  contained  therein.**  Jggulden  v.  May,  7  East,  237. 
This  is  an  extreme  decision,  marking  a  wide  depart- 
ure from  the  principle  upon  which  the  case  of  Bridges 
V.  Hitchcock  was  decided,  both  in  the  Court  of  Chan- 
cery and  the  House  of  Lords,  and  it  was  character- 
ized by  a  disposition  to  restrict  the  right  of  the  ten- 
ant to  but  one  additional  term  even  ^hen  the  lan- 
guage of  the  lease,  if  full  effect  had  been  given  to  it, 
would  have  entitled  him  to  other  succeeding  like 
terms  in  the  property. 

In  the  case  of  Willan  v.  WiUan,  16  Ves.  72,  the  lease 
covenanted  for  a  renewal  lease  for  a  further  term,  and 
so  on  forever,  or  so  long  as  the  testator  or  his  assigns, 
etc.,  should  hold  the  property,  and  this  was  consid- 
ered by  the  chancellor,  as  it  certainly  was,  to  be  suffi- 
cient to  require  repeated  renewals.  But  there  the 
language  of  the  lease  was  such  as  plainly  to  express 
that  obligation,  while  in  this  case  it  failed  to  declare 
the  intention  of  the  parties  in  the  same  or  any  other 
equivalent  manner.  For  what  was  agreed  upon  in  the 
lease  in  suit  was,  that  a  new  lease  of  the  premises 
should  be  granted,  and  that  it  should  contain  cove- 
nants, conditions  and  agreements,  the  same  as  those 
contained  in  the  first  lease.  What  the  parties 
appear  to  have  contemplated  was  one  additional 
term  in  the  premises,  and  the  language  which 
they  used  to  express  their  intention  was  not  enlarged 
by  the  obligation  to  which  the  tenant  was  subjected, 
of  rebuilding  the  buildings  in  case  of  their  destruction 
by  fire  or  otherwise.  For  the  portions  of  the  lease 
providing  for  a  renewal,  or  the  creation  of  another 
term,  were  in  no  manner  referred  to  or  enlarged  by 
that  part  of  it  which  was  inserted  to  create  this  obli- 
gation. But  the  right  to  the  additional  lease  or  term 
remained  dependent  upon  what  had  been  before  in- 
serted in  the  lease.  And  it  has  been  the  policy  of  the 
courts  since  the  earlier  decisions,  to  which  reference 
has  been  made,  were  pronounced,  to  consider  etipula- 
tions  or  covenants  of  this  description  in  such  a  man- 
ner as  to  limit  them  to  one  additional  term. 

The  rule  of  construction  became  settled  at  an  early 
date  that  a  covenant  for  renewal,  or  for  an  additional 
term,  should  not  be  held  to  create  a  right  to  repeated 
grants  in  perpetuity,  unless  some  sufficient  consider- 
ation for  such  grant  was  made  to  appear,  and  the 
parties  had  expressed  themselves  qpon  this  subject  In 
language  devoid  of  all  ambiguity.  The  case  of  Shep- 
ard  V.  Dulan,  3  Drury  $t  Warr.  1,  has  been  cited  as 
another  authority  requiring  a  more  enlarged  principle 
of  oonstmotion  to  be  applied  to  the  language  contained 


in  the  lease.  But  it  does  not,  for  the  lease  in  that 
case  contained  no  obligation  requiring  the  second  to 
include  the  right  of  renewal  mentioned  in  the  first. 
And  the  same  is  true  of  Harnett  v.  Yielding,  2  Sch. 
&  Lefr.  649. 

The  case  of  Iggulden  v.  May,  7  East,  237,  is  very  de- 
cisive authority  against  the  construction  required  to 
maintain  the  plaintiff's  action.  So  is  that  of  Trittofi 
V.  Foote,  2  Brown  C.  C.  636,  where  the  stipulation  for 
the  new  lease  provided  that  it  should  be  subject  to 
the  same  rents,  covenants,  reservations,  conditions 
and  agreements  in  all  respects.  The  language  in  that 
case  was  more  comprehensive  than  in  the  present 
lease,  and  still  it  was  held  to  entitle  the  lessee  to  no 
more  than  one  additional  term . 

In  Hyde  v.  Skinner,  2  P.  Wms.  196,  which  proceeded 
upon  a  similar  lease,  the  ruling  was  the  same,  and 
that  of  Baynham  v.  Ouy's  Hospital,  8  Ves.  295,  is 
equally  as  decisive  against  the  rule  of  construction 
relied  upon  by  the  plaintiffs.  This,  it  is  true,  was  de- 
cided not  by  the  chancellor,  but  by  the  master  of  the 
rolls.  But  the  same  view  was  approved  by  the  chan- 
cellor in  Moore  v.  Foley,  6  Yes.  234.  The  lease  how- 
ever in  that  case  was  much  broader  in  its  language, 
providing  for  successive  renewals  as  often  as  any  of 
the  lives  mentioned  in  the  first  lease  dropped  out. 
And  that  was  entirely  consistent  with  the  right  to  re- 
peated renewals  of  th  e  same  term. 

In  Browne  Y.  Tighe,  8  Bligh,  286;  Piggotv.  JMoson, 
1  Paige,  412;  Rutgers  v.  Hunter,  6  .Tohns.  Ch.  215; 
Carry.  EUison,  20  Wend.  178;  Aheel  v.  RadcLiff,  13 
Johns.  296;  Banker  v.  Broker,  9  Abb.  N.  C.  411;  Cun- 
ningham V.  Pattee,  99  Mass.  248,  the  same  subject  was 
considered,  but  under  leases  not  as  broad  in  their 
covenants  as  this  lease,  or  as  the  leases  in  many  of  the 
other  authorities.  But  in  all  of  them  the  courts  re- 
ferred to  the  rule  as  established,  which  has  been  main- 
tained by  the  modem  authorities,  excluding  the  right 
to  more  than  one  renewal  under  language  similar  to 
that  contained  in  this  lease.  These  authorities  in- 
dicate the  disposition  of  the  courts  to  have  been  to 
depart  from  the  rule  of  construction  adopted  and  fol- 
lowed in  the  earlier  coses,  and  to  restrict  the  right  of 
the  tenant  to  one  additional  term,  unless  the  lease 
itself  contains  the  express  stipulation  that  the  second 
lease  shall  contain  a  covenant  for  a  further  renewal, 
or  the  creation  of  one  or  more  succeeding  terms.  The 
principle  sustained  by  these  authorities  is  obligatory 
upon  the  plaintiffs  in  this  action,  and  excludes  the 
right  to  another  lease  with  covenants  for  a  third  term 
in  the  leasehold  property ;  and  for  that  reason  this  ac- 
tion so  far  cannot  be  sustained.  There  are,  as  has 
already  been  stated,  certain  attributes  in  the  present 
case  that  did  not  enter  into  many  of  those  sanction- 
ing this  restriction  of  the  law.  But  tl^ey  are  not  such 
as  would,  in  view  of  the  strong  expressions  made  use 
of  by  the  courts  in  the  decisions  in  the  latter  cases, 
justify  a  departure  from  the  principle  upon  which 
they  have  proceeded. 

In  no  manner  was  the  claim  brought  into  the  case 
that  the  plaintiff  or  the  lessee  had  become  liable  for 
rent  for  the  occupancy  of  the  premises  during  a  por- 
tion of  the  second  term,  or  since  the  expiration  of 
that  term.  No  defense  or  claim  of  that  description 
was,  in  any  form,  brought  into  the  case  by  the  plead- 
ings, and  there  was  no  foundation  for  the  reference 
ordered  to  ascertain  the  extent  of  the  obligations  of 
the  plaintiffs  for  rent  in  arrear. 

As  to  that  part  of  the  judgment  it  was  unauthorized 
and  it  should  be  reversed,  but  as  to  the  residue,  as  the 
second  term  had  already  expired,  the  judgment  should 
be  affirmed,  but  without  costs  of  the  appeaL  ^ 

Brady,  J.,  concurred. 

Judgment  affirmed,  without  oosta. 
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OTBEB  UfBTTRANGE-OlSER  imJfBr- 
ASOE  INVALID, 

INDIANA  SUPREME  OOUBT.  ICAY  85, 1888. 

Phsmx  Iks.  Co.  of  Brooklyn  v.  LijcAB. 

Where  an  bievsiice  poKej  eonteteMkettpulaaoa  «h«b  itihAll 
be^^oM  If  mmj  etifcertne— enoa  to  taken,  *' whether  TaHd 
evnet,**  endolhertawiier»to.Uteei^  whl<^iieho«nhr 
eato— mm  Uotm  to  be  teyeUd,  the  potter  ^V  ^  etroMed 
hy^th^conipaDT'. 

ACTION*  oa  a  fire  inmiranoe  pottoy.     The  optnton 
statea  the  case. 
QiUMttb  A  J>e  Bmder^  Cor  appeUMn^ 
E,  Jf.  Swan^  tov  appeltee. 

MivonnJti,J.  This  was  a  salt  bj  WUlftua  a  Lmdmt 
agatMt  the  Phenis  laionMiM  CoMpaay  to  reeoror  for 
Mi  alleged  lose  by  Iro  a«der  a  polioy  of  insvranoe  W 
•oed  apoB  the  proper^  9t  tha  fbimei .  Tha  poUey 
contained  this  condition :  *'if  the  assorad  shall  haTa^ 
<Nr  B^all  beveafter  maka^  aaj  otbar  insaraMce,  whether 
TaHd  or  not,  on  tba  properij  herelu  deeerlbad*  or  any 
part  hereof,  without  th»  oooseat  of  this  eompany 
writtaahereott,**tiiisFoliey  shall  be  void.  Thalnsar^ 
aBeeoofspauy  answered  that  the  ooadition  aboTa  set 
•at  had  been  riohited  In  Ihto :  "  that  the^  inswred  had, 
priartOithereeelptaftb»  poller  on  which  salt  was 
breaght,  accepted  a  policy  o«  luemrance  tor  100%  oer- 
arliiC  a  part  off  the  property  lasared,  whicA  FoUoy  so 
aseepted  had  been  issued  by  the.  Geramnla  lasarance 
poopany  e<  New  Terfc,  and  whicb  remained  to  force 
al  thatime  thai  la  sail  was  taken  out,  aad  that  ao 
eoaeent  to  this  latter  policy  was  iadorsed  o»  Mm  policy 
In  salt,  or  waa  otherwise  giTen.  To  this  it  was-vepUed 
that  the  Qermauia  policy  contalaed  a  pvcirisioti  afraid- 
img  It  In  oaee  of  the  existence  of  sobsequeat  proeare» 
ment  of  other  iasoraaee  opoti  th»  property  therelu  de» 
eovttMd^  aaless  specially  agreed  to  In  writing  la  or 
opoD  each  policy ;  ttuit  at  the  date  the  Germauia  pel* 
icy  was  reeeired  the  assored  held  a  polley  for  |2;0M 
iesoed  by  the  Home  Insuraaee  Coaapany  of  New  York 
oererlcg  th»  saaie  property ;  and  that  aa  conaeat  by 
the  Oersaaaia  had  been  gWeo  to  tba  policy  which  the 
aseaved  held  la  tha  Home,  aad  that  for  that  reasoa  the 
peliey  lisid  la  theCtormauia  was,  and  had  been  at  all 
times  tnrattd  aad  rold.  Upon  demurrer  this  was  held 
a  soAeisat  reply.  A  reco^iesy  was  accerdftngly  bad  for 
the  aasoant  stipnlated  ia  the  policy. 

The  reply.  It  witt  ha  obserred,  seeks  to  areid  the  ef- 
fect of  the  caiiditlon  againet  ether  losoraase,  by  the 
aesaoaptlon  that  only  such  other  Insurance  as  Is  ralid 
aad  ewforeeablaia  wlthii^  the  inhibition  of  the  coatraot. 
Staes  bewerer  there  Is  put  forward  uo  claim  of  mls^ 
take^  sarprisa  or  other  siroaasetance  which'  would  an- 
tharlae  a  modtteatloB  of  the  condittoa,.  er  xelierta  the 
loeared  from  Its  effect,  the  contract,  as  the  parties 
base  dsliberately  oboseo  to  make  it  for  tdieiBsehras^ 
( furnish  the  measure  of  their  rightsw  The  Inqnlvy 
I  be,  what  hare  the  parties  agreed  to? 
In  determlniac  the  liability  of  hisBraaoe  eoaspaoles 
stipakitlens  staaUar  ta  that  abore  set  out  hare  been 
thasabject  of  iKicb  dtoeasslon,  aad  not  a  tittle  coa- 
tvarlety  of  oplolea.  f  here  are  cases  la  which  the con- 
ditlen  iii>  respect  to  farther  Insaraaoe  Is  general,  and 
the  eearentloaal  phrase,  '^whether  ralld  or  act," 
being  aheent,  which  proceed  upon  saeh  a  censtraotk>a 
efthacantraot  as  bringa  witlkia  its  probihitloa  only 
sack  otiker  lasarance  as  ia  ralid  and  enforceable.  That 
ether  Insaraaoe  baa  beea  takea  by  the  Ineured,  which 
at  the  time  of  the  Iocs  Is  Inoperatlre  or  voidable,  se 
that  DO  action  could  be  successfully  maintained  for 


Its  reoereiy,  is  held  in  tha  eases  referred  to  aot  te  a^- 
erate  in  aroldaaee  of  a  policy  coataiuiug  Mia  ordtaa^y 
stipalaUoi>  against  such  farther  Insavaoce.  GooapAe»- 
eoaamang  the  later  cases  which  adopt  tida  riesrara 
thefollowlag;  Sal/icrland  t.  Old  DomMtm  las.  €0., 
816ratt.l7t;  XtMuratice  Co.  v.  JBott^  85  Ohio  Bt.  V»\ 
a  C  86Am>  Bep.  fOl;  DuMbetyy.  SL  £eM<s,  eto.,  Cow, 
6  Mo.  App.  121 ;  Gee  r.  Che9hirt^  e(c,  Co^^  66  N.  H.  CM 
a  C,  2»  Am.  Kap.  17L  Te  the  forwiiag  aiar  be 
added  JiuMordT.  Hatififrd  Fixt  h%%,  Cih^  82  Itmm, 
IB&r  a  C,  U  Am.  Rep.  126,  which  la  a  nmdiftsd  form 
holda  tha  same  geaeaal  doctrisM. 

Oa  tba  other  hand,  casea  whlcb  aaem.  awM  aappettad 
la  roaaea  proceed  apoa  the  theory  that  tba.onlj  pa»- 
paae  for  which  prorlsieaa  of  the  ehaaastar  andar  ceu^ 
sidesation  are  inserted  ki  poMclea  is  to  proteet  the  in- 
surer agakist  tha  haiard  of  overlnsn«aaoei>  by  taking 
am^r  the  motire  which  tba  insassd  arigbb  otherwiae 
hare  tor  the  destruction  of  hia  onpsn  property.  Otther 
insnranisa  taken  wibkntt  consent^  wkathar  valid  er 
not,  iahehi  ta  avoid  the  policy  la  vtolalkm  of  whisb  It 
has  been  takea.  Theassamptioa  Is  that  tbe  vlgUaaae 
oi  tba  proper^  owner  wlM  be  stimalafced  te  goaid 
against  Iqss»  by  rsqniring  him  to  maintaia  sack  leli^ 
tioo  te  tbepcoperty  lasuied  or  thattts  dsatnsetioniby 
flra  shall  net  innrate  hia  pecnalarybeneflt. 

8uoh  being  confessedly  tha  pniq[ioae  of  tha  eoiiiraet» 
it  la  not  perceived  how  Ita  eb|aot  is  In  any  < 
moled  by  the  conclusion,  theft  notwtthatandlag 
insared  may  have  iatendad  to  sasav 
and  raay  hatre  firmly  bettered  that  he  kad 
in  doing  so,  it  is  only  when  the  attampl  is 
snooessfal  that  the  prokttifctory  condition  la  opeaatlre. 
It  mightbesaid  with  maoh  reason  that  anoh  a  eaar 
straction  defeata  the  parpoae  of  the  provision,  and 
renden  it  psaoticatty  nngatocy. 

Moreerer  to  bald  that  only  saoh  otkeriiianmice  as 
is.  not  raid,  and  oannat  be  aaoidad  by  eah 
fasts,,  lawltbin  the  proMbitlen  of  tba  oontraet,.  1 
tbe  opportunity  for  theanomakwa  spestasleeiTan  ka- 
Bured  avoiding  the  effect  of  apparent  overinsurance, 
and  oompelllug  payment  of  one  policy  by  exhibiting 
his  own  turpitude  in  obtaining  anotber. 

It  is  held  in  some  oases  that  Bubse<iuent  to  further 
inlurance,  created  by  policies  which  are  totally  void, 
is  no  obstacle  la  the  way  of  a  recovery  oa  the  policy 
on  which  the  claim  is  made.  Rising  Sun  In$,  Co,  v. 
Slauohttr^2t^JM^Udlk  If  however  saab  pettstos  are 
voidable  only  for  some  breach  of  condition  for  which 
the  insurer  might  aroid  them,  tbsy  are  within  the  pro- 
hibition  against  further  insurance.  Futike  v.  MinnC" 
soto,  etc,  Im,  A88*n,  29  Miuu.  847;  8.  C,  tf  Am.  Rep. 
216;  Boer  T.  Ph<znix  Ins.  Co.,  4  Bush,  242;  Bugga  v. 
Liverpool^  etc,  Co,^  9  lus.  L.  J.  667;  Landers  v.  FFoter- 
toiim/ns.  Co.,  86  N.Y.a4;  8,  C,  40  Am.  Rep.  654; 
Bigler  v.  Ina.  Co.^  22  N.  Y.  402;  Laokey  v.  Georgia  Ins. 
Co.»  42  Oa.  459;,  David  y.  Baxiford,  etc.»  Co.,  IS  Iowa, 
09;  Carpenter V.  Providenctf  etc,  Co.,  16  Pet.  495. 

It  is  however  not  necessary  for  us  to  determine  or 
further  intimate  an  oplnlen  upootke  proper  oenstrue- 
tion  of  a  policy  which  simply  stipulates  that  other  la* 
surance  taken  wi^ho«t  tbe  oouaent  of  tha  tnanMtakall 
render  the  policy  void.  It  may  well  be  assumed  that 
the  prevailing  nncertainty  and  contrariety  of  opinion 
en  thatsubjeot  waa  IheefBelent  cause  for  introducing 
lata  the  polley  sued  ea  the  phrase  which  dfeMagulBhes 
It  from  the  poHciea  involved  in  the  casea  leferred  to. 
Tha  contract  iathat  other  insaranee,  **  whetbev  raUd 
or  not,*'  taken  without  the  wrlttea  coasent  of  tba  bi^ 
surance  company,  shall  reader  the  policy  void.  It  was 
thus  agreed  that  the  validity  or  invattdity  of  other  h^ 
suBBnoe,  taken  witbont  tbe  written  coaaent  of  the  l»- 
snrer,  sbeald  net  be  the  subject  of  future  eontest. 
Any  contract  of  lasarance  so  held  or  accepted  was  to 
reuderthe  policy  in  salt  void.    Tbia  agraemeiU  was 
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not  afi;aiuBt  publio  polioj  nor  prohibited  bj  law.  So 
far  as  appears,  it  was,  with  a  full  com  prehension  of 
it«  terms,  deliberately  entered  into.  It  is  therefore 
to  hare  effect  according  to  its  plain  and  obvious  mean- 
ing.   Northweatem^  etc.,  Co,  v.  BmUU,  106  lud. ; 

ContinenUdln8.Co.Y.Htdtnan,  92  111.  145;  8.  C,  34 
Am.  Bep.  122;  Liverpool,  etc,  Co,  t.  Verdier,  86  Mich. 
396. 

So  far  as  appears,  tlie  policy  in  the  G^rmania  Insur- 
ance Company  was  regarded  both  by  the  insurance 
company  which  issued  it  and  the  insured,  as  being 
valid  and  in  force  at  the  time  when  the  policy  in  suit 
was  accepted,  as  well  as  when  the  loss  occurred.  Whal- 
ever  we  might  conclude  in  respect  to  the  ordinary  con- 
dition concerning  further  insurance,  we  are  clear  that 
where  the  parties,  as  In  the  case  before  us,  had  stipu- 
lated In  their  contract  that  other  insurance,  whether 
valid  or  not,  shall  avoid  the  policy,  the  effect  of  such 
a  stipulation  cannot  be  avoided  by  showing  that  the 
prohibited  insurance  was  invalid.  As  applicable  to  a 
policy  embracing  a  condition  of  that  description,  this 
general  principle  may  |be  stated :  If  the  prohibited 
policy  held  or  received  by  the  Insured  is  in  and  of 
itself  invalid  and  void,  so  that  It  in  fact  constitutes  no 
contract  of  insurance,  it  will  not  affect  the  validity  of 
that  under  which  the  claim  for  Indemnity  is  made; 
but  If  to  avoid  It  requires  the  production  of  facts  ex- 
traneous to  the  policy,  it  will  be  within  the  condition 
against  further  insurance,  and  unless  consented  to, 
will  render  the  other  voidable.  We  are  thus  led  to  the 
conclusion  that  the  court  erred  in  overruling  the  de- 
murrer to  the  reply. 

A  farther  question  arising  upon  the  evidence  is  sug- 
fliested;  but  as  upon  the  facts  disclosed  it  cannot  be 
material,  in  view  of  future  considerations, that  we  de- 
cide it,  without  considering  that  question,  the  judg- 
ment is  reversed  with  costs,  with  directions  to  the 
court  l>elow  to  sustain  the  demurrer  to  the  second 
paragraph  of  reply,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


CBIMINAL  LA  W-JURISDICTION^ONE  CRIME 
COMMITTED  IN  TWO  DIFFERENT  COUN'   > 
TIES-CONSTITUTIONAL  LA  W. 

SUPREME  COURT  OF  INDIANA,  MAT  24, 1886. 

Arohsr  V.  State. 
A  oonspiraoy  to  take  the  life  of  the  deceased  was  formed  in 
Martin  county.  Pursuant  to  that  conspiracy  he  was 
there  seized  and  bound,  and  then  talcen  into  the  county 
of  Orange  and  there  killed.  BddL,  that  under  the  statute 
of  Indiana,  providing  that  where  a  crime  is  committed 
partly  in  one  county  and  partly  in  another,  the  jurisdic- 
tion Is  in  either,  the  courts  of  Martin  county  had  juris- 
diction. 


T 


>HE  opinion  states  the  case. 


3f oser  <t  Houghton,  for  appellants. 

AUomey-Qtiveral,  for  State. 

Elliott,  J.  The  appellant  was  Jointly  indicted 
with  eight  others  for  the  murder  of  Samuel  A.  Bunch. 
The  State  elected  to  try  the  appellant  separately,  and 
the  trial  resulted  In  a  judgment  declaring  him  guilty 
of  murder  In  the  first  degree,  and  adjudging  that  he 
suffer  the  penalty  of  death.  The  indictment  was  re- 
turned by  the  grand  jury  of  Martin  county,  the  trial 
was  had  In  that  county,  and  judgment  was  there  pro- 
nounced. The  facts,  as  we  gather  them  from  the  evi- 
dence, are  these:  Martin  Archer,  a  kinsman  of  the 
appellant  and  five  of  the  persons  indicted  with  him, 


was  killed,  as  they  believed,  by  Samuel  Marley.  Mar- 
ley  fied  the  country  shortly  after  the  death  of  Martin 
Archer,  but  the  appellant  and  his  kinsman  believed 
thatBunch,thedeceased,harbored  him  and  assisted  him 
to  escape.  They  watched  the  house  of  Bunch  for  sev- 
eral days  and  nights,  and  received  information  which 
led  them  to  believe  that  he  assisted  Marley  to  flee,  and 
this  excited  In  them  angry  and  revengeful  feelings. 
They  ascertained  that  Bunch,  on  the  afternoon  before 
his  death,  had  gone  to  a  secluded  place  to  secure  some 
of  his  hogs  which  had  broken  into  the  field  of  a  neigh- 
bor named  Ryan.  There  they  forcibly  seised  and 
bound  him  with  hickory  withes.  The  place  where  he 
was  seized  and  bound  was  in  Martin  county.  He  was 
detained  lu  this  place  for  some  hours,  and  then  taken  to 
a  cave  In  Orange  county  called  **  Saltpeter  Cave.**  This 
cave  was  about  two  miles  distant  from  the  Martin 
county  line.  The  men  who  captured  and  bound  him 
were  armed  with  guns  and  pistols,  and  with  these  in 
hand,  and  ready  for  instant  use,  they  took  him  to  the 
cave,  where  they  shot  him  many  times,  each  emptying 
the  contents  of  his  gun  or  pistol  into  his  body.  His 
body  was  left  lying  In  the  cave  for  some  days,  when  it 
was  takeu^out  and  burned. 

From  these  circumstances  and  from  the  declarations 
of  the  appellant  and  those  who  united  with  him  In  the 
murder  of  Bunch,  It  is  evident  that  the  capture  was 
made  pursuant  to  a  preconceived  plan  to  take  his  life. 
This  conclusion  Is  fully  warranted  by  the  evidence, 
and  is  undoubtedly  that  reached  by  the  jury.  The 
circumstances  unite  with  great  strength  in  proof  of 
the  fact  that  the  seizure  and  binding  of  the  de- 
ceased were  part  of  a  previously  arranged  plan,  and 
that  the  appellants,  with  at  least  four  others, 
joined  in  arranging  and  executing  this  plan.  It  is  true 
that  Lynch,  who  was  present  and  assisted  in  killing 
Bunch  in  the  cave,  testified  when  called  as  a  witness 
by  the  State,  that  the  purpose  to  kill  the  captive 
was  not  communicated  to  him  until  the  cave  was 
reached;  but  nevertheless  the  circumstances  conclu- 
sively prove  that  the  capture  was  made  with  the  in- 
tention and  purpose  of  taking  the  life  of  the  captured 
man.  Forcibly  seizing  and  binding  a  man  without 
legal  excuse  or  justification  is  an  assault,  and  If  done 
for  the  purpose  of  carrying  into  execution  a  precon- 
ceived plan  to  murder  the  person  so  seized  and  bound, 
is  an  Initial  step  In  the  crime.  An  assault  Is  an  ele- 
ment in  the  crime  of  murder,  and  the  assault  first  made 
in  this  Instance  constituted  an  important  step  in  the 
crime,  for  It  kept  the  victim  within  the  power  of  his 
captors  until  the  cave  was  reached  on  the  night  of  his 
death.  The  crime  which  culminated  in  the  death  of 
Bunch  in  the  cave  In  Orange  county  was  a  single  one, 
although  composed  of  several  elements,  and  the  acts 
done  in  Martin  county  were  not  distinct  criminal  acts, 
but  were  parts  of  one  crime  consummated  In  the  ad- 
joining county.  Suppose,  for  the  sake  of  illustration, 
that  a  man  is  seized,  bound  and  gagged  in  one  county, 
pursuant  to  a  preconcerted  plan ;  that  while  he  is  thus 
helpless  he  is  taken  to  a  cave  in  another  county,  and 
there  left  to  die :  would  It  be  doubted  that  the  first 
act— the  seizure  and  bindlng^was  but  a  part  of  the 
crime  of  murder?  There  Is  no  difference  in  principle 
between  the  supposed  case  and  the  real  one ;  for  of  the 
act  Is  a  material  part  of  the  crime,  then  no  matter 
where  death  results,  the  place  of  the  crime,  according 
to  the  weight  of  authority,  is  at  common  law  in  the 
county  where  the  first  material  act  was  committed. 

There  is  some  confiict  in  the  old  common-law  au- 
thorities as  to  whether  the  jurisdiction  Is  In  the  courts 
of  the  place  where  death  occurred  or  in  those  of  the 
place  where  the  fatal  blow  was  given ;  and  in  order  to 
remove  all  doubt,  the  body  was  sometimes  taken  to 
the  county  where  the  blow  was  struck.  Biley  v.  Si(Ut^ 
9  Humph.  657;  People  v.  QiU,  6  Cal.  637;   State  v.  Ges- 
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$ei%  21  Minn.  360;  Com,  v.  Macloon,  101  Mass.  1;  Com, 
v.Park€r,  2  Pick.  650;  Tyler  v.  People,  8  Mich.  320; 
Ore^  Y,  StaU,  e&  Ala.  40;  8.  C.«  41  Am.  Rep.  744; 
SUerman  v.  State,  10  Mo.  503;  Hunter  v.  State,  40  N.J. 
L.495. 

If  howeyerthe  crime  was  committed  ia  part  in  one 
county  and  consammated  in  another,  jarisdiction  at 
common  law  would  seem  to  be  in  the  county  where 
the  first  matei;ial  step  in  the  crime  was  taken.  Mr. 
Bishop  says :  **  Id  reason,  and  according  to  the  better 
authorities,  when  a  crime  is  really  committed  in  part 
in  one  county,  and  in  part  in  another,  the  tribunals  of 
either  may  properly  punish  It,  provided  that  what  is 
done  in  the  county  which  takes  the  jurisdiction  is  a 
substantial  act  of  wrong,  and  not  merely  some  inci- 
dental thing  innocent  in  itself  alone."  1  Bish.  Grim. 
Law  (7th  ed.),  S  116. 

There  were  not  only  preparations  in  Martin  county 
to  commit  the  specific  crime  finally  consummated  in 
Orange,  but  there  was  an  overt  act,  forming  a  mate- 
rial part  of  the  crime  committed  in  the  former  county 
and  the  parties  would  be  indictable  at  common  law 
in  that  county.  **  Dynamiting  and  Extraterritorial 
Crime,"  16  Crim.  Law  Mag.  155. 

The  acts  done  by  the  appellant  and  his  associates 
were,  we  repeat,  part  of  the  crime ;  they  were  material, 
and  they  were  substantial  wrongs,  so  that  it  would 
seem  that  even  at  common  law  jurisdiction  would 
vest  in  the  county  where  those  acts  were  committed. 
We  are  not  however  to  decide  this  case  upon  the  rules 
of  the  common  law,  but  upon  the  provision  of  our  stat- 
ute which  reads  thus :  **  Where  a  public  offense  has 
been  committed  partly  in  one  county  and  partly  in 
another,  or  the  acts  or  effects  constituting  or  requisite 
to  the  consummation  of  the  offense  occur  in  two  or 
more  counties,  the  jurisdiction  is  in  either." 

The  case  before  us  comes  within  this  statute,  for  the 
purpose  to  kill  was  formed  in  Martin  county,  the' 
seizure  and  binding  of  the  deceased  took  place  there, 
the  plan  of  carrying  it  into  execution  was  there  re- 
solved upon,  and  was  there  so  far  executed  as  to  de- 
prive the  deceased  of  his  liberty,  and  bring  him  within 
the  power  of  those  who  designed  to  slay  him.  These 
were  acts  of  a  criminal  character,  constituting  a  part 
of  the  offense.  Not  only  were  they  acts  constituting 
a  part  of  the  crime,  but  they  were  also  acts  '*  requi- 
site to  the  consummation  of  the  offense,"  for  it  was 
the  seizure  of  the  deceased,  and  the  power  obtained 
over  him  by  that  seizure,  that  enabled  the  appellant 
and  his  associates  to  conduct  him  to  the  cave  in  Or- 
ange county,  and  there  kill  him.  If  it  had  not  been 
for  the  capture  in  Martin  county  the  enemies  of  Bunch 
could  not  have  taken  him  to  the  place  where  he  met 
his  death  at  their  hands,  and  it  was  therefore  the  un- 
lawful seizure  that  enabled  them  to  consummate  the 
crime  of  murder,  according  to  the  plan  conceived  by 
them.  The  capture  in  Martin  county  was  as  material 
to  the  consummation  of  the  crime  as  almost  any  other 
step  taken  by  the  criminals,  since  it  was  the  act  which 
made  it  possible  for  them  to  take  him  to  the  place  se- 
lected for  slaying  him.  It  was  the  act  which  put  him 
in  theirpower,  and  enabled  them  to  take  him  from  the 
county  where  he  lived  to  the  place  chosen,  in  another 
county,  and  there  take  his  life;  for  if  the  capture  had 
not  t>een  effected,  the  felonious  purpose  must  have 
been  consummated,  if  at  all,  in  the  county  of  which 
he  was  a  resident.  In  construing  and  sustaining  the 
validity  of  a  statute  similar  to  ours,  it  was  said  by  the 
Supreme  Court  of  Alabama  that ''  if  then  we  consider 
the  fatal  shooting  of  the  deceased  as  the  commence- 
ment merely  of  the  crime  of  murder  charged  in  the 
indictment,  and  that  the  death  of  the  injured  person 
was  the  consummation  of  the  offense  in  Georgia,  the 
statute  conferring  jurisdiction  on  the  Circuit  Court  of 
Colbert  county,  the  alleged  venue  was  valid,  and  not 


obnoxious  to  legal  objections."  Qreen  v.  State,  supra. 
So  here,  if  we  consider  the  seizure  and  binding  of  the 
deceased  at  the  commencement  of  the  crime,  the  case 
is  within  the  statute ;  but  here  we  have  the  further 
element  that  the  criminal  assault  upon  the  person  of 
the  deceased  was  essential  to  the  consummation  of  the 
crime  in  the  case  in  Orange  county,  to  which  he  was 
carried  a  captive  by  those  who  slew  him. 

If  it  be  true  that  the  unlawful  seizure  of  the  de- 
ceased  in  Martin  county  was  part  of  the  crime,  then 
the  constitutionality  of  the  statute  is  clear,  for  there 
is  no  substantial  diversity  of  opinion  as  to  the  power 
of  the  Legislature  to  provide  what  county  shall  have 
jurisdiction  where  a  crime  is  committed  in  two  coun- 
ties, part  being  committed  in  each  jurisdiction.  There 
is  perhaps  some  diversity  of  opinion  as  to  whether  a 
statute  is  constitutional  which  provides  for  the  pun- 
ishment of  a  crime  In  a  county  where  no  material  part 
of  the  crime  was  committed ;  but  even  upon  this  ques- 
tion the  very  decided  weight  of  authority  is  that  the 
Legislature  may  provide  for  the  punishment  of  the 
crime  in  either  of  the  two  counties  where  any  part  of 
the  crime  is  committed.  Tippins  v.  State,  14  Ga.  422; 
Steerman  v.  State,  10  Mo.  503;  State  v.  Pauley,  12  Wis. 
537;  Com.  v.  Parker,  2  Pick.  658;  Tyler  v.  People,  8 
Mich.  320;  Com.  v.  Madocn,  101  Mass.l;  State  v.  John- 
8on,  88  Ark.  568;  Oreen  v.  State,  sttpra ;  Hanks  v.State, 
13Tex.  App.289;  Bam  v.  State,  4  id.  645;  Ex  parU 
Rogers,  10  id.  655;  .4  dams  v.  People,  1  N.  Y.  17a 

In  the  case  before  us  we  regard  the  assult  upon  the 
deceased  in  Martin  county  as  an  essential  part  of  the 
crime,  and  as  **an  act  requisite  to  its  consummation," 
and  we  do  not  doubt  that  the  Legislature  had  power 
to  provide  for  the  punishment  of  the  crime,  either  in 
the  county  where  it  was  commenced  or  in  the  county 
where  the  last  act  was  done.  This  power  is  often  nec- 
essary In  order  to  prevent  an  absolute  failure  of  jus- 
tice ;  nor  is  its  existence  doubtful,  for  it  has  ever  been 
the  law,  illustrated  and  declared  by  a  great  number 
of  cases,  that  a  crime  committed  partly  in  one  juris- 
diction and  partly  in  another  may  be  punished  in 
either  jurisdiction.  I  Hale  P.  C.  430,  431,  615-617;  Re- 
gina  Y.Michael,  9  Car.  A  P.  356 ;  People  v.A  dams,  3  Den. 
207;  Bulwer'8  case,  7  Coke,  26,  36;  King  v.  Burdett,  4 
Bam.  &  Aid.  175;  Com.  v.  Andrews,  2  Mass.  14;  Com. 
V.  Holder,  9  Gray,  7;  Simmons  v.  Com.,  5  Bin.  619; 
Simpson  v.  State,  4  Humph.  461. 

We  have  had  for  many  years  a  statute  founded  upon 
this  principle,  and  its  validity  was  sustained  in  Beal 
V.  State,  15  Ind.  378.  in  a  still  more  emphatic  way  is 
this  principle  recognized  in  Kizer  v.  Woods,  60  Ind. 
538,  where  it  was  held,  that  although  the  felonious  In- 
tent, constituting,  as  is  well  known,  an  essential  ele- 
ment of  the  crime  of  larceny,  was  formed  in  Ohio,  yet 
as  it  was  not  consummated  by  a  taking  until  the  prop- 
erty and  the  thief  came  into  this  State,  the  crime 
might  be  punished  here.  The  decided  cases  fully  sup- 
port this  doctrine.  State  v.  Underwood,  49  Me.  181 ; 
StaU  V.  Bartlett,  U  Vt.  650. 

There  is,  as  we  understand  the  authorities,  no  real 
conflict  of  opinion  as  to  the  power  of  the  Legislature 
to  provide  for  the  punishment  of  a  crime  partly  com- 
mitted in  one  jurisdiction  and  partly  in  another  in 
either  jurisdiction;  but  there  is  a  sharp  conflict  as  to 
whether  death  can  be  said  to  be  a  part  of  the  crime  of 
murder;  many  of  the  authorities  maintaining  that 
death  is  merely  the  consequence  of  the  crime ;  many 
of  the  authorities,  on  the  other  hand,  maintaining 
with  much  reason  that  death  is  a  part  of  the  crime, 
for  unless  it  results  within  a  year  and  a  day  the  of- 
fense cannot  be  murder.  ^'Jurisdiction  in  Guiteau*8 
Case,"  2  Crim.  Law  Mag.  804.  But  we  have  no  reason 
to  enter  upon  this  contested  ground,  as  the  acts  com- 
mitted in  Martin  county  were  substantive  criminal 
wrongs,  forming  essential  parts  of  the  crime. 
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FeloBkNi»  porpote  or  i»leni  ia  Beldom  eslmMfflhecl 
bf  dirMt  evidence,  but  in  tbe  rerr  gna.^  majority  of 
eases  ie  inferred  from  olroumetaiieee.  Fadgelt  r.Statet 
10»  lud.  6M;  a  C,  8  X.  E.  Rep.  877.  CireamstoDtial 
OTideaoe  is  mainfy  relied  on  to  prove  this  essential 
etemeut  In  the  erlme  of  mordier,  bnt  the  oharaoter  of 
the  evideooe  ts  never  deemed  to  impair  or  impeach  the 
validity  of  the  preof .  It  is  Hkewlse  tme  of  the  ele- 
ment of  oouspivaoy,  which  is  not  onfreqaeotly  a  con- 
Btitnent  element  of  mnrder,  that  it  is  net^uenally 
proved  hf  direct  evideneet  bat  is  Inferred  from  clr- 
enmstanoes.  Dr.  Wharton  sajs :  *^The  aetoal  ftiot  of 
eonsplriug  may  be  inferred,  as  has  been  said,  from  cir- 
oamstanoes,  and  the  eonoorrlngooBdnet  of  the  defend*' 
ants  need  not  be  directly  proved.*'  ^Any  joint  action 
oi^  a  material  point,  or  a  collocation  of  independent 
but  co-operative  acts,  by  persons  closely  associated 
with  each  other,  is  held  sufficient  to  enable  the  jury  to 
iutor  eoDoorrence  of  sentiment.^  t  Whars.  Crim. 
Law  (9th  ed.),  S 139B;  Whart.  Critn.  £v.,  S  698;  2  Bish. 
Crim.  I^roc,  §  227. 

The  circttmstanoes  developed  by  the  evidenee  satis- 
factorily prove  that  the  conspiracy  which  bound  the 
defendants  together,  as  well  as  the  purpose  te  kill, 
which  coiietituted  tlie  bond  of  union  between  tl^em, 
was  formed  in  tlte  county  of  Martin ;  and  these  were 
undeniably  parts^  and  very  material  parts,  of  the  crime 
which  was  consummated  in  the  adjoining  county 
Suppose  that  two  of  the  persons  who  assisted  in  the 
leisure  of  Bunch  had  not  crossed  the  line  dividing  the 
two  counties,  is  it  not  perfectly  clear,  upon  principle 
and  authority,  that  they  wo«ld  nevertheless  have  been 
gnlltir  of  murder?  This  oonelusiott  cannot  be  success- 
fully contreverted ;  and  yet  it  can  only  be  true  on  the 
theory  that  part  of  the  crime  was  eommltted  in  Map* 
tin  county,  for  unless  this  be  so,  it  is  clear  that  it 
ooold  not  be  justly  said  that  they  participated  in  the 
crime.  It  what  took  place  in  Martin  county  was  ne 
part  ef  the  crime,  those  whe  did  no  mere  than  con- 
spive  with  the  persons  who  llred  the  fatal  shots,  and 
assist  in  phwlng  deceased  in  their  power,  could  not  be 
guilty ;  but  if  those  acts  should  constitute  part  of  the 
crime,  they  are  guilty,  and  the  crime  bad  its  origin  in 
Martin  county,  where  the  first  steps  toward  the  ac- 
complishment of  the  common  purpose  was  taken. 
Our  deliberate  oonckision  Is  that  the  acts  done  in 
Martin  county  did  constitute  part  of  the  crime,  and 
that  the  court  of  that  county  had  jurisdiction. 

It  is  perhape  tme  that  there  Is  little  direct  testi- 
mony that  the  purpose  to  kill  was  formed  in  Martin 
country,  or  that  the  plan  of  seizing  the  deceased  and 
conveying  him  to  the  cave  in  Orange  county,  was 
there  agreed  upon ;  but  the  circumstances  so  strongly 
and  divectly  point  to  this  conclusion  as  to  free  the 
minds  of  all  impartial  men  whe  fgive  it  study  from 
any  doubt  upon  this  point;  and  ciroumstantial  evi- 
dence, as  we  have  seen,  is  all  that  is  required.  The 
evidence  supplied  by  the  circumstances  leads  to  no 
other  reasonable  conclusion,  and  we  think  that  there 
was  abundant  support  for  the  verdict  of  the  jury  upon 
this  point,  and  consequently  ample  evidence  warrant- 
ing the  instructions  of  the  court.  Few  oases  can  be 
more  strongly  made  out  than  is  this  one,  for  the  evi- 
dence supplied  by  the  circumstances  and  the  testi- 
mony given  by  the  witnessee  all  unite  in  proving  that 
the  purpose  to  kill  was  conceived  in  Martin  county; 
that  the  plan  was  there  agreed  upon,  and  there  partly 
executed  by  making  a  captive  of  the  deceased.  The 
night  journey  across  the  line  to  the  cave,  and  the 
shooting  there,  were  but  steps  in  the  crime  conceived 
and  partly  carried  into  execution  in  Martin  county, 
and  the  court  of  that  county  committed  no  error  in 
assuming  jurisdiction. 

What  we  have  said  disposes  of  all  queetions  as  to  the 
jurisdiction,  and  as  to  the  instructions  of  the  court 


upon  these  points^  and  they  need  not  be  discussed  hi 
detain 

It  ietrne^  as  counsel  assert,  that  ttiecase  against  the 
accused  depends  in  a  great  measure  upon  the  testf>- 
mony  of  John  Lynch,  as  a  confessed  accomplice  and  a 
man  of  bad  character;  iHtt  it  is  se  strongly  and  ftilly 
corroborated  upon  all  materia)  points  that  we  cannot 
boM  that  the  jury  did  wrong  in  giving' it  credit.  A  oon« 
viction  will  b^  sustained  upon  the  testlmofiy  of  an  ac- 
complice whose  it  is  satisfhetorily  corroborated,  and 
thai^  Is  the  case  here. 

The  first  step  in  the  olfense  of  murder^  In  the  first 
degree^  the  fcitermediate  steps,  and  the  final  act  con- 
stitute but  a  single  eritoe.  There  are  indeed  tew 
crimes  that  are  not  made  up  of  many  elements,  or  In 
which  thereare  net  many  steps;  but  no  matter  how 
many  elements  or  steps  there  are,  there  IS  but  one 
crime.  This  is  true  of  the  present  case.  Alf  the  es- 
sential dements  combined  constitute  but  a  single 
crhne,  and  in  legal  contemplation  that  crime  was  per- 
petrated where  any  one  of  the  substantive  and  mate- 
rial parts  of  it  were  committed.  If  It  were  otherwise 
a  man  In  Martin  county  might  deliberate  conceive  a 
felonious  purpose  to  commit  a  crime,  send  another 
into  Marion  county  to  commit  the  overt  act,  and  yet 
go  free^  because  it  would  not  be  said  that  all  the  ele- 
ments of  the  crime  were  present  In  either  connty.  But 
it  is  unnecessary  to  pursue  this  dfscnssion,  tor  it  is 
clear  upon  principle  and  authority  that  a  crime  Is  com- 
mitted in  the  connty  where  an  act  constltnting  an  es- 
sentiliU' element  is  done.  Where  the  crime  Is  com- 
posed ef  several  elements,  and  a  material  one  exists  in 
either  one  of  two  counties,  the  courts  of  either  county 
may,  under  our  statute,  rightfully  take  jurisdiction  of 
the  entire  crime. 

We  conclude  therefore  that  the  venue  was  well  hiid 
in  Martin  county,  an<i  was  satlsfaotorlly  proved. 

Judgment  affirmed. 


NEW  TORK  COURT  OF  APPEALS  ABBTRACT. 

APPBAIr-mnyERTAKHrG—DISBflSBAT!.  OF  COMPI^AIlfT 
— SUBSBQVBNT    RBVBRSAIi— MISTAKE— AlfBKDinBNT.—- 

(1)  In  an  action  of  ejectment,  defendants  gave  an  un- 
dertaking that  the  plaintiff  would  account  for  and 
pay  over  the  rent  of  the  premises  '*as  the  court  may 
direct  in  the  above  entitled  action.**  The  complaint 
was  dismissed,  but  on  appeal  the  General  Term  re- 
versed the  judgment.  On  the  second  trial  defendant 
was  again  successful,  and  on  appeal  it  was  again  re- 
versed ;  and  on  the  third  trial,  the  undertaking  hav- 
ing been  corrected  on  motion,  the  plaintiff  was  suc- 
cessful, and  judgment  was  given  that  the  undertak- 
ing be  amended,  and  for  the  rental  value  of  the  prem- 
ises. Held,  no  error;  that  the  undertaking  was  valid 
and  binding  until  a  final  judgment  was  reached.  The 
appelhiuts  claim  that  the  undertaking  was  merged  in 
and  superseded  by  the  first  judgment  which  was  ren- 
dered dismissing  the  complaint.  It  is  true  that  if  that 
judgment  had  never  been  disturbed  it  would  have 
been  final,  and  would  have  absolved  the  obHgors  in 
the  undertaking  from  any  liability.  It  was  subse- 
quently reversed,  and  finally  In  the  action  a  judgment 
was  rendered  In  favor  of  the  plaintiff,  and  then  the  un- 
dertaking by  Its  terms  became  operative.  This  was 
not  a  statutory,  but  a  common -law  undertaking, 
founded  upon  a  sufHolent  consideration.  Tbere  was  a 
final  judgment  in  the  action  which  directed  the  de- 
fendant Emmerich. to  pay  to  the  plaintiff  certain  rents, 
and  that  judgment  was  a  direction  and  order  of  the 
court  within  the  meaning  of  the  undertaking.  It  is 
quite  true  that  the  dismissal  of  the  complaint  dissolves 
an  injunction,  and  vacates  and  annuls  an  order  of  ar- 
rest; but  there  is  no  analogy  between  such  cases  and 
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the  CMe  now  before  us.  The  uudertakiug  bound  Em- 
merioh  to  aooouut  for  and  pay  over  the  rent  of  the 
premises  as  the  court  might  direot,  by  any  order  or 
judgment  which  might  be  obtained  in  the  action,  and 
when  a  final  judgment  was  obtained  directing  such 
payment  the  condition  had  arisen  which  rendered  the 
obligors  liable  upon  the  undertaking.  (2)  Where  by 
mutual  mistake  the  word  ''plaintiff"  was  inserted 
where  '*  defendant ''  should  hare  been,  the  court  has 
power  to  amend  and  enforce  it.  June  l,  1886.  CltUe 
V.  Knies.    Opinion  by  Earl,  J. 

CJONSTITUnONAIi   LAW— PBIVATB    OB    LOCAL   BAIL- 

BOAD  ACT.— Chapter  654  of  the  Laws  of  1885,  provid- 
ing for  a  new  experimental  section  of  elevated  railroad 
in  the  city  of  New  York  is  a  violation  of  the  constitu- 
tional provision  that  the  Legislature  shall  not  pass  a 
private  or  local  bill  **  granting  to  any  corporation,  as- 
sociation or  individual  the  right  to  lay  down  railroad 
tracks."  The  relator  is  authorized  to  build  an  experi- 
mental section  of  elevated  railway,  not  less  than  a 
quarter  of  a  mile  In  length,  upon  some  duly  author- 
ised street  of  the  city,  with  a  view  of  inventing  or  dis- 
covering Improvements  in  the  sy8tem,which  if  adopted 
will  make  the  existing  structure  less  offensive  or  in- 
convenient. The  section  is  to  be  not  a  model,  but  an 
actual  operating  railway,  and  yet  Is  to  be  such  wholly 
for  experimental  purposes ;  not  transporting  passen- 
gers or  open  for  public  use,  but  subject  to  the  continu- 
ous changes  and  trials  bom  of  new  Ideas,  and  made  to 
test  their  effectiveness  and  value.  The  length  of  this 
experimental  section  beyond  oue^uarter  of  a  mile  Is 
in  the  discretion  of  the  relator.  He  may,  if  he 
chooses,  extend  it  to  the  exterior  bounds  of  the 
city.  Its  size,  character  and  mode  of  con- 
struction are  in  like  manner  largely  in  his 
discretion,  and  he  may  thus  obstruot  an  avenue  of 
travel,  or  take  away  the  property  rights  of  abutters 
without  any  provision  for  their  compensation.  No 
time  is  limited  for  its  continuance.  So  long  as  the  re- 
lator is  alive  to  Invent  and  experiment  he  may  test  his 
Ideas  upon  the  structure,  build,  or  remodel,  or  change 
it,  unless  the  Legislature  shall  put  an  end  to  the  en- 
terprise, or  the  relator  determine  that  his  Improve- 
ment is  complete.  The  law  does  not  say  to  whom  the 
improvements  shall  belong,  nor  even  that  they  %ball 
be  introduced  on  any  existing  or  future  elevated  rail- 
way, and  the  result  of  the  whole  enterprise  as  planned 
by  the  statute  will  only  be  that  the  city  and  the  State 
will  learn  that  some  things  in  mechanical  engineering 
can  or  cannot  be  successfully  accomplished.  Of  course 
the  relator  did  not  propose  to  thus  educate  himself 
and  the  city,  himself  by  experiment  and  the  city  by 
results,  at  his  own  expense  or  without  compensation ; 
but  the  expense  was  to  be  defrayed  out  of  a  certain  city 
fund.  That  this  arrangement  was  In  fact  an  appro- 
priation of  the  money  of  the  city  to  the  private  bene- 
fit of  the  relator,  at  least  so  far  as  the  portion  now 
claimed  to  be  payable  is  concerned,  and  that  the  ap- 
pearance of  a  public  purpose  thrown  about  it  Is  color- 
able merely,  Is  contended  by  the  city,  and  has  much  of 
probability  to  support  It.  The  enactment  violates 
section  18  of  article  3  of  the  Constitution  which  pro- 
hibits the  passing  of  a  local  or  private  bill  "granting 
to  any  corporation,  association  or  Individual  the  right 
to  lay  down  railroad  tracks."  The  relator.  If  he  be 
treated  as  a  mere  agent,  the  municipality  Itself,  is  au- 
thorized by  a  bill,  which  Is  certainly  **  local,*'  if  not 
**  private,**  to  build  an  elevated  railroad  in  some  street 
of  the  city.  Is  is  not  a  sufficient  answer  to  say  that 
the  track  thus  to  be  "laid  down"  Is  merely  experi- 
mental and  temporary,  for  the  language  of  the  funda- 
mental law  Is  purposely  very  broad,  and  draws  no 
such  distinction.  But  this  track,  although  experi- 
mental, is  not  temporary.    As  we  have  seen,  it  is  per- 


manent and  durable,  having  no  limitation  except  the 
future  will  of  the  Legislature.  It  will  be  a  railroad 
not  less  than  a  quarter  of  a  mile,  and  may  be  made 
much  longer,  and  serve,  under  the  guise  of  an  experi- 
ment, to  fasten  in  the  end  a  new  road  upon  the  city. 
Wherever  the  road  runs  It  must  necessarily  take  either 
the  fee  of  private  owners  or  the  property  of  abutters, 
for  in  all  respects  It  is  to  be  an  elevated  road.  No  pro- 
vision is  made  for  compensation  to  abutting  owners  or 
owners  of  the  fee.  For  these  reasons  we  are  of  the 
opinion  that  the  act  under  which  the  relator  olidms  is 
invalid.  June  1, 1886.  People  ▼.  Loew.  Opinion  by 
Finch,  J. 

8TBEET  BAILBO AD— APPOINTMENT  OF  OOMKIB- 

sioNERS  TO  DBCIDE.A8T0  NECESSITY  OF.— The  language 
of  the  Constitution  that  the  court,  upon  application, 
may  appoint  commissioners  to  decide  as  to  whether  a 
street  railroad  shall  be  built  where  the  property- 
owners  will  not  consent,  does  not  confer  upon  the 
court  a  discretion  to  appoint  or  not  as  it  shall  deem 
just  or  discreet.  It  confers  authority  to  appoint  when 
a  case  Is  presented  contemplated  by  the  Constitution. 
The  court  has  not  the  discretion  to  grant  or  deny  the 
application  upon  the  question  of  the  utility  or  neces- 
sity of  the  proposed  road.  The  determination  as  to 
whether  the  proposed  road  ought  to  be  constructed 
shall  In  the  first  Instance  be  decided  by  commis- 
sioners. Chapter  252,  section  14,  of  the  Laws  of  1884. 
is  not  unconstitutional  on  the  ground  that  It  consti- 
tutes a  delegation  of  legislative  i>ower  in  requiring  the 
consent  of  roads  already  occupying  the  street,  before 
a  street  railroad  can  be  built  on  such  street.  The  op- 
posite view  is  urged  upon  two  grounds :  First,  that 
the  Constitution  has  prescribed  the  conditions  upon 
which  street  railroads  may  be  constructed,  and  by  im- 
plication excludes  the  imposition  by  the  Legislature  of 
conditions  other  that  those  presoribed  therein ;  and 
second,  that  a  condition  requiring  the  consent  of  ex- 
isting railroad  companies  to  the  construction  or  op- 
eration of  another  road  is  a  g^nt  of  legislative  power 
to  the  company  whose  consent  is  required,  and  is 
therefore  void.  The  first  contention  proceeds  upon  a 
misconception  of  the  object  of  the  constitutional  pro- 
vision, and  of  the  rules  governing  the  interpretation 
of  constitutional  restraints  upon  legislative  power. 
The  plain  purpose  of  the  Constitution  requiring  the 
consent  of  the  local  authorities  and  of  property- 
owners  to  the  construction  of  a  street  railroad  was  the 
protection  of  public  and  private  interests  against  hos- 
tile and  injurious  legislation,  and  to  prevent  the  ap- 
propriation of  highways  to  railroad  uses  by  legislative 
grant  without  consulting  the  interests  of  the  locality. 
The  consent  of  the  local  authorities  and  of  property- 
owners  was  therefore  made  necessary ;  but  to  meet  the 
contingency  of  an  unreasonable  opposition  on  the 
part  of  the  property- owners,  a  tribunal  was  author- 
ized to  be  created  to  determine  whether  the  public  in- 
terests required  the  construction  of  the  proposed 
road,  whose  determination  in  its  favor,  when  con- 
firmed by  the  court,  was  to  stand  as  a  substitute  for 
such  consent.  But  the  Constitution,  neither  by  ex- 
press language  nor  by  implication,  abridges  the  legis- 
lative power  over  the  subject  outside  of  the  matters 
particularly  enumerated.  It  needs  no  citation  of  au- 
thorities to  sustain  the  postulate,  that  except  as  re- 
strained by  the  Constitution,  the  legislative  power  is 
untrammelled  and  supreme,  and  that  a  constitutional 
provision  which  withdraws  from  the  cognizance  of  the 
Legislature  a  particular  subject,  or  which  qualifies  or 
regulates  the  exercise  of  legislative  power  in  respect 
to  a  particular  incident  of  that  Bubject,leaves  all  other 
matters  and  incidents  under  its  control.  Nothing  is 
subtracted  from  the  sum  of  legislative  power  except 
that  which  Is  expressly  or  by  necessary  implication 
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withdrawn.  The  Legislature  is  prohibited  from  grant- 
ing a  franchise  to  construct  a  street  railroad,  except 
upon  certain  specified  conditions.  But  it  is  not  pro- 
hibited from  annexing  further  conditions  not  incon- 
sistent therewith,  and  whether  other  conditions  are 
necessary  or  proper  is  a  matter  resting  in  the  wisdom 
and  discretion  of  the  Legislature.  The  claim  that  the 
provision  in  the  act  of  1884,  requiring  a  company  or- 
ganized thereunder,  whose  route  is  coincident  with 
that  of  another  road,  to  obtain  the  consent  of  the  lat- 
ter to  £he  construction  of  the  new  road,  before  it  can 
proceed  to  construct  or  operate  the  same,  constitutes 
a  delegation  of  legislative  power,  is  not,  we  think, well 
founded.  The  act  of  1884  was  complete  and  operative 
from  the  moment  of  its  passage.  The  franchise  ac- 
quired by  a  company  organized  under  Its  provisions 
is  perfect,  according  to  the  nature  of  the  franohise  in- 
tended to  be  given  from  the  moment  the  corporation 
comes  into  existence.  The  legislative  grant  was  con- 
stitutional, and  not  absolute.  The  consent  of  another 
company  in  a  case  where  such  consent  is  required  con- 
fers no  franchise  upon  the  company  by  whom  it  Is  ob- 
tained. The  consent  simply  meets  one  of  the  condi- 
tions prescribed  by  the  statute  upon  which  the  right 
of  the  company  to  construct  and  operate  its  road  de- 
pends. If  consent  is  refused  the  law  is  not  defeated, 
but  remains  perfect  and  complete  as  before.  The  com- 
pany, upon  consent  being  refused,  is  not  deprived  of 
its  franchise.  A  failure  to  obtain  such  consent  simply 
puts  in  abeyance  its  right  to  proceed  with  the  con- 
struction of  the  proposed  road  until  the  obstruction  is 
removed;  and  this  precise  situation  was  within  the 
contemplation  of  the  Legislature  when  the  act  was 
passed.  The  Legislature  imposed  the  condition  in  its 
discretion  for  the  protection  of  existing  companies. 
It  may  hereafter  in  its  discretion  remove  the  restric- 
tion and  abrogate  the  condition.  But  its  right  to  im- 
pose it  is  unquestionable.  June  1, 1886.  Jn  ie  Appli" 
cation  of  Thirty-fourth  Street  IRy.  Co.  Opinion  by 
Andrews,  J. 

MUNICIPAL     INDEBTEDNESS— STOCK    OF   NbW 


York  city  held  by  commissioners  of  sinking 
FUND.— Plaintiffs  ask  that  the  defendants  be  enjoined 
from  issuing  bonds  of  the  city  of  New  York  for  the 
purpose  of  raising  money  for  the  dock  department,  on 
the  ground  that  the  funded  indebtedness  of  the  city  is 
in  excess  of  that  allowed  by  law ;  but  it  appears  that 
$34,000,000  of  this  is  held  by  the  commissioners  of  the 
sinking  fund  for  the  redemption  of  New  York  city 
stock,  making  the  balance  of  the  indebtedness  less 
than  ten  per  cent  of  the  value  of  real  estate.  Held^ 
that  the  stock  so  held  by  the  commissioners  of  the 
sinking  fund  was  not  a  debt  against  the  city  within 
the  meaning  of  the  constitutional  prohibition  (Const., 
art.  8,  8  11,  as  amended  in  1884)  forbidding  a  city  of 
over  100,000  inhabitants  from  increasing  Its  indebted- 
ness to  more  than  ten  per  cent  of  its  taxable  real  es* 
tate.  Held  also,  that  the  amount  required  to  pay  the 
city  debt,  if  it  all  came  presently  to  maturity,  was  so 
much  as  is  equal  to  its  bonds  or  stock,  not  including 
that  held  by  the  sinking  fund.  Laws  of  1878,  eh.  883, 
S  4,  relates  to  the  funds  and  revenues  of  the  city,  and 
to  the  management  of  the  sinking  fund  itself,  and  not 
to  the  effect  of  purchase  upon  the  city  stock  bought  by 
its  moneys.  April  30, 188C.  Bank  for  Savings  in  the 
City  of  New  York  v.  Grace,    Opinion  by  Danforth,  J. 

MORTQAQB  —  BY       RAILROAD  —  CONSTRUCTION      OF 

sixKiKO  FUND  —  PROVISION.  —  The  defendant,  in 
order  to  gradually  pay  a  first  mortgage,  included  in 
It  certain  provisions  by  which  twice  a  year,  out  of  the 
net  earnings  of  the  road,  $12,500  should  be  paid  to 
trustees  of  the  mortgage  as  a  sinking  fund  for  redemp- 
tion of  the  bonds ;  this  to  be  deposited  in  a  trust  oom- 
pany,  and  outstanding  bonds  bought  so  long  as  they 


were  not  higher  than  110,  but  interest  was  to  continue 
to  be  paid  on  such  bonds  by  the  company  and  added 
to  the  fund ;  but  if  the  bonds  could  not  be  purchased 
at  that  price  **•  no  further  payments  shall  be  payable 
to  said  sinking  fund  *'  until  it  could  be  so  used.  Held. 
that  when  said  bonds  rose  above  110  the  semi-annual 
payments  of  $12,500  ceased,  but  the  interest  payments 
on  the  sinking  fund  must  continue  until  the  maturity 
of  such  bonds.  June  1,  1886.  Wilda  v.  St  Louis,  A.  A 
T.  H,  R.  Co.  Opinion  by  Finch,  J. ;  Rapallo,  J.,  dis- 
senting. 

Negotiable  instrument— consideration— com- 
pounding felony— duress.— The  plaintiff  seeks  to 
recover  back  the  amount  of  a  promissory  note,  given 
upon  the  settlement  of  a  claim  by  defendant  that 
plain tifTs  son,  who  was  in  defendant's  employ,  had  at 
different  times  stolen  his  money.  The  complaint  al- 
leged that  the  note  was  given  in  order  to  compound 
and  settle  a  supposed  felony  or  misdemeanor,  and  that 
the  said  note  was  extorted  from  the  plaintiff  and  bis 
wife  by  threats  of  public  charges  against  the  character 
of  their  son,  and  that  the  note  was  executed  in  fear  of 
the  same.  The  plaintiff  insists  that  .the  facts  in  this 
case  establish  that  the  parties  to  this  action  did  not 
stand  in  pari  delicto;  that  the  defendant  took  undue 
advantage  of  the  plaintiff  and  his  wife— advantage  of 
the  circumstances  in  which  the  plaintiff  stood,  sur- 
rounded as  he  was  by  his  family;  that  this  operated 
as  duress  and  undue  influence  to  coerce,  and  as  the 
jury  found,  did  coerce  the  plaintiff's  will,  and  de- 
stroyed the  equality  between  the  parties  and  induced 
the  plaintiff  to  give  the  note  in  question.  While  fraud, 
duress  and  undue  influence,  employed  in  procuring  a 
contract  for  the  payment  of  money,  may  vitiate  and 
destroy  the  obligation  created,  and  render  it  of  no  ef- 
fect, and  the  party  who  has  been  compelled  to  pay 
money  on  account  thereof  may  maintain  an  action  to 
recover  the  same,  such  a  right  does  not  exist,  and  can- 
not be  enforced  where  the  consideration  of  the  con- 
tract thus  made  arises  entirely  upon  or  is  in  any  way 
affected  by  the  compounding  of  a  felony.  When  this 
element  enters  into  the  contract,  it  becomes  tainted 
with  a  corrupt  consideration,  and  cannot  be  enforced. 
The  judge  was  requested  to  charge  as  follows:  **That 
if  the  compounding  of  a  felony  entered  into  and 
formed  a  part  of  the  consideration  of  the  note,  the 
plaintiff  could  not  recover,"  and  also  ''  that  If  the  mo- 
tive of  the  plaintiff  in  giving  the  note  was  In  part  for 
the  purpose  of  compounding  a  felony,  he  would  not 
be  entitled  to  recover.*'  Both  of  these  requests  were 
refused.  We  think  there  was  error  in  each  of  the  re- 
fusals. Within  the  rule  already  laid  down,  if  the  con- 
sideration of  the  note  was  in  any  way  affected  by  the 
compounding  of  a  felony,  or  it  entered  into  the  same, 
or  such  a  motive  actuated  the  plaintiff  in  any  respect, 
then  the  contract  was  illegal,  and  should  not  be  up- 
held. In  such  a  case  the  contract  was  vicious  and  oor- 
rupt,  and  in  violation  of  law,  as  much  as  if  compound- 
ing a  felony  had  been  the  entire  consideration.  The 
element  of  illegality  constituted  a  part  of  the  contract, 
thus  vitiating  the  whole,  and  It  could  not  be  rejected 
because  duress,  undue  influence  or  threats  were  also 
blended  with  It.  We  cannot  agree  with  the  doctrine 
that  If  the  plaintiff  was  influenced  by  the  duress  of  the 
defendant,  and  at  the  same  time  both  parties  Intended 
the  compounding  of  a  felony,  that  they  were  not  in 
pari  delicto.  It  is  enough  that  the  vice  of  compound- 
ing a  felony  was  a  part  of  the  contract,  operating  upon 
the  minds  of  both  parties,  and  thus  placing  them  upon 
an  equality,  to  render  the  contract  nugatory  and  of  no 
effect.  June  1, 1886.  Haynea  v.  Rudd.  Opinion  by 
Miller,  J. 

Partnership— FIRM  obligation    in  individual 
transaction  of  partner— notice  of  purpose— dbo- 
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LARATION8  OFPARTNSR.~(l)  It  was  cloarlj  establifihed 
that  the  notes  in  suit  were  made  by  defendant  Ohenej 
in  the  name  of  the  firmf without  the  Icuowledi^e  or  con- 
sent of  his  partner,  and  were  deiivered  to  plaintiff  for 
the  purpose  of  paying  the  individual  debt  of  Cheney; 
that  the  plaintiff  Icuew  that  Chenej  was  using  his  part- 
nership paper  to  paj  his  individual  debt,  and  it  was 
bound  to  know  that  he  had  no  right  to  use  it  for  that 
purpose  without  the  consent  of  his  partner;  and  was 
chargeable  with  knowledge  that  the  notes  were 
wrongfully  made  and  issued.  Each  member  of  a  firm 
is  the  general  agent  of  a  firm  in  relation  to  all  the  busi- 
ness of  the  firm,  and  can  bind  the  firm  in  what  he 
says  and  does  in  such  business;  but  when  one  partner 
has  a  transaction  with  a  third  person,  which  is  neither 
apparently  nor  really  within  the  scope  of  the  partner- 
ship business,  the  partnership  is  not  bound  by  his  dec- 
larations or  acts  in  the  transaction.  He  cannot  by  his 
declarations  make  that  a  partnership  transaction  which 
does  not  appear  to  be  such,  and  which  is  apparently 
and  really  an  individual  transaction.  In  such  a  case  the 
third  person  has  notice  that  the  transaction  is  outside 
of  the  partnership  business,  and  he  cannot  rely  upon 
the  partnership  credit.  Byles  Bills  (7th  ed.},  48 ;  Far- 
mers*, etc.,  Bank  ▼.  Butchers',  etc..  Bank,  16  N.  Y. 
125.  Cheney,  for  some  time  prior  to  the  giving  of  these 
notes,  bad  l^een  dealing  with  the  plaintiff.  He  drew 
checks  on  the  East  River  Bank  of  New  York,  and  pro- 
cured them  to  be  cashed  by  the  plaintiff,  and  these 
checks,  for  the  security  of  the  bank,  were  indorsed  by 
Vail.  At  one  of  the  times  when  he  procured  the 
plaintiff  to  cash  a  check,  he  said  to  its  president :  **My 
partner  has,  or  should  have,  the  money  for  this  to-day ; 
but  he  has  not  got  it,  or  cannot  get  it,  and  we  want 
this  amount.'*  Subsequently  other  checks  were  drawn 
by  Cheney,  and  cashed  by  the  plaintiff,  and  paid  by 
the  bank  upon  which  they  were  drawn.  Finally  a 
check  for  upward  of  $5,000  was  drawn  by  Cheney,  in- 
dorsed by  Vail,  and  cashed  by  the  plaintiff,  which  was 
protested  for  non-payment,  and  these  notes  were 
given  to  take  up  that  check.  What  was  said  by 
Cheney  to  the  plaintlfTs  president  did  not  under  the 
oironmstances  authorize  an  inference  that  he  was  pro- 
curing the  money  for  the  firm  or  in  its  business.  All 
of  the  checks  were  his  individual  checks,  and  not  the 
firm  checks,  and  the  bank  had  no  reason.to  infer  that 
he  was  drawing  his  Individual  checks  in  the  firm  busi- 
ness, or  to  procure  money  on  the  firm  account  or  firm 
credit.  The  money  was  loaned  on  his  individual 
check,  and  on  the  credit  of  Cheney  and  the  indorser, 
and  not  on  the  credit  of  the  firm.  It  was  in  form  and 
in  fact  Chehey's  check,  and  the  president  of  the  bank 
testified  that  he  cashed  the  check  on  the  responsi- 
bility of  Vail,  the  indorser.  We  do  not  think  that  it 
is  a  just  inference,  from  the  language  said  to  have 
been  used  by  Cheney,  that  the  checks  were  made  in 
the  business  of  the  firm.  But  the  declaration  of  Che- 
ney, made  in  a  transaction  which  was  really  as  well  as 
apparently  his  Individual  transaction,  outside  of  the 
firm  business,  could  not  make  evidence  against  the 
firm  or  his  partner.  Hickman  v.  Reiueking,  6  Blackf. 
387:  Thomv.  Smith,  21  Wend.  365.  (2)  During  the  trial 
Vail,  called  as  a  witness  for  the  plaintiff,  was  asked 
this  question  :  "  Did  you  ever  have  any  conversation 
with  Mr.  Cheney  in  reference  to  his  partnership  in 
connection  with  indorsing  checks  on  paper?'*  Then 
this  question  was  asked :  **  Was  any  representation 
made  by  Mr.  Cheney  to  you  that  any  of  this  money 
which  was  to  be  raised  on  checks  indorsed  by  you  was 
for  the  purpose  of  the  business  of  the  house?**  It  is 
now  claimed  that  the  rejection  of  this  evidence  Is 
error.  What  Cheney  said  to  Vail,  not  communicated 
to  plaintiff,  was  not  competent  or  materlaL  The  dec- 
larations sought  to  be  proved  were  made  when  Che- 
ney was  engaged   in  a  transaction,    apparently  and 


really  without  the  scope  of  the  partnership  business, 
and  hence,  for  reasons  already  stated,  were  incompe- 
tent as  against  Underbill.  (3)  The  plaintiff  did  not 
take  these  notes  as  assignee  of  Vail,  or  from  Tail,  in 
such  a  sense  that  it  can  stand  in  his  shoes;  but  the 
notes  were  made  and  delivered  to  Vail,  and  by  him 
delivered,  for  Cheney,  to  the  bank,  to  satisfy  Cheney*s 
debt  to  the  bank,  and  they  had  no  inception  until  de- 
livery to  the  bank.  The  mere  fact  that  Cheney  could 
not  testify  that  some  small  portion  of  the  money  ob- 
tained by  him  of  the  plaintiff  was  not  used  for  the 
firm  was  of  no  importance.  They  debt  was  in 
form  the  debt  of  Cheney,  and  if  plaintiff  claimed  that 
it,  or  any  part  of  it,  was  created  for  the  benefit  of  the 
firm,  it  was  incumbent  upon  it  to  prove  that.  The 
mere  inability  of  Cheney  to  testify  that  no  part  of  the 
money  was  used  for  the  firm  proved  nothing.  June  1, 
1886.  Union  Nat.  Bank  v.  UnderhUl.  Opinion  by 
Earl,  J. 

Railroad— IN  ffTREET— usbd  by  individual  for 
PRIVATE  PURPOSE— NUISANCE.— Defendants,  under  a 
contract  with  a  street  railroad  corporation,  took  a 
branch  road  abandoned  by  it,  having  flat  rails,  and  re- 
constructed it  with  T  rails,  and  used  it  exclusively  for 
carrying  their  machines,  etc.,  to  their  factory.  Meld, 
a  nuisance  for  which  plaintiff,  an  adjoining  lot-owner, 
sustaining  special  injury,  might  restrain  its  use.  The 
right  to  construct  and  operate  a  street  railway  is  a 
franchise  which  must  have  its  source  In  the  sovereign 
power.  The  legislative  power  over  the  subject  is  also 
subject  to  the  limitation  that  the  franchise  must  be 
granted  for  public,  and  not  for  private  purposes,  or  at 
least  public  considerations  must  enter  into  every  valid 
grant  of  a  right  to  appropriate  a  public  street  for  rail- 
road uses.  The  construction  and  maintenance  of  a 
street  railway  by  any  individual,  or  association  of  in- 
dividuals, without  legislative  authority,  would  consti- 
tute a  public  nuisance,  and  subject  the  persons  main- 
taining it  not  only  to  indictment,  but  also  to  a  private 
action  in  favor  of  any  person  sustaining  special  Injury. 
The  contract  furnishes  no  defense  to  this  action.  It 
was  a  scarcely  undisguised  attempt  by  the  railroad 
company  to  transfer  to  an  individual,  or  to  the  firm 
for  which  he  was  acting,  its  franchise  as  common  car- 
rier over  the  part  of  its  route  specified  in  its  con- 
tract, with  a  view  and  for  the  purpose  of  enabling  the 
grantee  to  operate  the  road  thereon  as  private  prop- 
erty, and  exclusively  for  the  purpose  of  his  private 
business.  The  contract  was  void  as  against  public 
policy;  and  assuming  that  the  corporation  defendant 
has  succeeded  to  all  the  rights  of  D.  M-  Osborne,  or 
the  firm  of  D.  M.  Osborne  k  Co.,  nevertheless  the 
contract  constitutes  no  defense  to  the  action.  Jt 
is  plainly  contrary  to  public  policy  that  a  franchise 
granted  for  public  purposes  should  be  used  as  a  mere 
cover  for  a  private  enterprise.  The  defendant  corpo 
ration  is  in  the  situation  of  assuming  to  maintain  and 
operate  a  street  railroad  without  legal  authority,  to 
the  injury  of  the  plaintiff;  and  the  judgment  below, 
enjoining  and  restraining  such  use,  was  proper.  June 
1, 1886.  Fanning  v.  D.  M,  Osborne  A  Co.  Opinion  by 
Finch,  J. 

ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Agent  —  brokers  —  compensation  —  waoerinq 
OONTRAOTS— MARGINS.— In  the  buying  and  selling  of 
stocks  upon  margins,  the  brokers  employed  to  con- 
duct such  transactions  (under  the  law  of  Pennsyl- 
vania) are  regarded  as  being  engaged  In  wagering  con- 
tracts, which  the  law  of  that  State  does  not  recognize, 
and  they  cannot  recover  in  assumpsit  for  services  ren- 
dered, or  excess  over  the  margins^  While  the  testi- 
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mony  of  the  plaintifb  tends  to  show  that  the  dealiugs 
between  them  and  defendant  were  honajide^  and  that 
an  actual  delivery  of  the  articles  bought  and  sold  by 
them  for  defendant  was  intended,  and  there  were  ac- 
tual purchases  and  sales  made«  and  actual  delivery  to 
the  defendant  was  not  made  because  waived  by  him, 
or  an  equivalent  under  the  rules  of  ezchauge  was  ac- 
cepted by  him,  the  proof  also  shows  that  in  the  nu- 
merous transactions  there  was  no  actual  delivery  but 
in  a  single  instance;  and  the  defendant  testifies  ex- 
plicitly that  it  was  the  express  understanding  between 
him  and  plalntlfTs  that  the  stocks  and  grain  were  not 
to  be  bought  outright,  and  no  delivery  was  to  be 
made,  but  that  he  was  simply  to  deal  with  them  on 
margins.  If  the  market  was  in  his  favor,  he  would 
gain :  if  it  went  against  him,  he  would  lose.  That  the 
total  amount  of  margins  put  up  by  him,  outside  of 
mere  profits  from  the  fluctuations  of  the  market  was 
$1,700.  He  further  testified,  that  while  the  transac- 
tions carried  on  vrithln  his  margins  of  5  and  10  per 
cent  aggregated  $800,000,  some  of  the  items  of  pur- 
chase and  sale  amounting  to  over  $17,000,  he  was 
worth  only  $3,600;  that  he  was  a  lawyer  by  occupa- 
tion, and  resided  next  door  to  plainti£Es,  who  knew 
him  welL  This  and  similar  testimony  from  him  was 
oompetent  to  go  to  the  jury.  In  oases  like  this,  it  is 
competent  to  show  that  although  in  form  the  contract 
is  perfectly  legal,  it  is  in  fact  a  mere  guise  under 
which  a  gambling  transaction  may  be  conducted.  The 
true  nature  of  a  fraud  upon  the  law  and  public  morals 
could  not  otherwise  be  exposed,  and  the  evil  of  wagers 
under  the  guise  of  a  legitimate  enterprise  be  pre- 
vented. This  principle  is  well  settled,  apart  from 
what  the  law  la  Pennsylvania  may  be.  Grlzewood  v. 
Blane,  11  C  B.  536;  Benj.  Sales,  642;  Irwin  v.  Williar* 
no  U.  S.  499.  The  plaintiffs  seem  to  assume  that  if 
the  plaintiffs  acted  merely  as  defendant's  broker  In 
negotiating  the  contract,  and  as  they  are  suing,  not  on 
the  contracts  themselves,  but  for  services  performed 
and  money  advanced  for  the  defendant,  they  do  not 
stand  in  the  same  position  as  If  seeking  to  enforce  the 
original  agreement.  But  as  laid  down  in  Irwin  v. 
Williar,  J 10  U,  S-  499,  *'  where  a  broker  Is  privy  to  a 
wagering  contract,  and  brings  the  parties  together  for 
the  very  purpose  of  entering  into  an  illegal  agreement, 
he  is  particepa  criminis^  and  cannot  recover  for  ser 
vices  rendered  or  losses  Incurred  by  himself  m  for- 
warding the  transaction.*'  Md.  Ct.  App.,  May  14,  1886- 
Stewart  v.  Qarrett,  Opinion  by  Ritchie,  J.  [4  Atl.  Rep. 
399.] 

Constitutional  law  —  jrrsqulab  assessment— 
CURATIVE  ACT— vested  RIGHTS.— Where  property, 
levied  upon  under  an  assessment  Irregularly  made  has 
been  sold,  and  the  rights  of  parties  have  become  vested 
before  any  curative  legislation  took  effect,  such  rights 
cannot  be  interfered  with  by  a  sale  under  the  levy. 
This  court  has  already  held  in  this  curativo  legislation 
to  support  tax  proceedings,  that  if  the  Legislature  has 
antecedent  power  to  authorize  a  tax,  it  can  cure,  by  a 
retroactive  law,  an  irregularity  or  want  of '  authority 
In  leaving  it  Intrusted  to  the  officer  to  perform  that 
duty;  and  that  whatever  the  liegislature  can 
dispense  with  in  advance  it  can  dispense  with 
retroactively,  by  enacting  that  the  omission  shall 
not  Invalidate  or  prejudice.  People  v.  Ingham  Co. 
Sup'rs,  20  Mich.  95:  Hait  v.  Henderson,  17  Id.  218; 
Albany  k,  Boston  Mln.  Co.  v.  Auditor  General,  37  id. 
391;  Sinclair  V.  Learned,  51  id.  335.  It  is  claimed  by 
counsel  for  the  defendant  that  the  decision  of  the  Cir- 
cuit judge  is  supported  by  the  oases  of  Sinclair  v. 
Learned,  st4pra,  and  People  v.  Ingham  Co.  Sup'rs, 
aupra;  also  by  the  late  case  of  Anderson  v.  Santa 
Anna,  83  Alb.  L.  J.  2G7.  We  do  not  think  those  cases 
support  the  doctrine  contended  for,  when  applied  to 


the  facts  in  this  case.  In  the  first  case  no  vested 
rights  were  interfered  with.  In  the  second  case  the 
act  of  1879,  which  was  claimed  to  cure  the  defect  com- 
plained of,  was  passed  before  the  ejectment  was 
brought.  The  last  case  only  applies  the  doctrine  held 
by  this  court,  that  unless  prohibited  by  the  Constita- 
tion,  the  Legislature  has  the  power,  when  its  action 
will  interfere  with  no  vested  rights,  to  enact  curative 
statutes  retroactive  in  their  effect,  for  the  purpose  of 
validating  proceedings  taken  in  this  class  of  cases, 
which  would  be  otherwise  irregular,  when  it  has  an- 
tecedent power  to  authorize  the  tax.  The  difficulty 
in  this  case  is,  there  has  been  a  sale  of  property  levied 
upon,  and  the  rights  of  parties  became  vested  before 
the  curative  legislation  took  effect,  and  such  rights 
cannot  be  interfered  with  In  this  manner.  Mich.  Sup. 
Ct.,  June  10,  1883.  DauUOs  v.  WatertoMen  Township. 
Opinion  by  Sherwood,  J. 

Corporation  —  libel  and  slander  —  officer  — 
KNOWLEDGE  —  LIABILITY.— Where  a  newspaper  is 
owned  by  a  corporation,  one  who  is  merely  an  officer 
thereof  cannot  be  held  responsible  individually  for  a 
libellous  publication  made  without  his  knowledge  or 
direction,  but  if  he  was  engaged  in  the  general  man- 
agement he  would  be  liable.  Penn.  Sup.  Ct.,  Feb.  1, 
1886.    Nevin   v.    Spieckemann,    Opinion   per  Curiam. 

Criminal  conversation  —  plaintiff*s  knowl- 
edge AND  CONSENT.— A  party  may  maintain  an  action 
for  criminal  conversation  against  one  who  has  had 
illicit  intercourse  with  his  wife,  though  subsequently, 
and  with  full  knowledge  of  that  intercourse,  and  be- 
lieving it  would  continue,  he  agreed  with  the  defend  • 
ant  that  his  wife  should  remain  with  and  keep  house 
for  him.  N.  H.  Sup.  Ct.,  March  12, 1886.  Brovm  v. 
Spatdding,  Opinion  by  Doe,  C.  J.  [4  Atl.  Rep. 
394.1 

Criminal  law— rape— declarations  —  letter.— 
In  a  prosecution  for  attempted  rape,  it  is  error  to 
admit  in  evidence  the  letter  of  the  prosecutrix  in 
which  she  details  the  facts.  In  8  Greenl.  JBv.,  %  213,  it 
is  said:  '* Though  the  prosecutrix  may  be  asked 
whether  she  made  complaint  of  the  injury,  and  when 
and  to  whom,  and  the  person  to  whom  she 
complained  is  usually  called  to  prove  that 
fact,  yet  the  particular  facts  which  she  stated  are 
not  admissible  in  evidence,  except  when  elicited  on 
cross-examination,  or  by  way  of  confirming  her  testi- 
mony after  it  has  been  impeached.  On  the  direct  ex- 
amination the  practice  has  been  merely  to  ask  her 
whether  she  has  made  complaint  that  such  an  oatrage 
has  been  perpetrated  upon  her,  and  to  receive  only  a 
simple  *  Yes' or  *No.*  Indeed  the  complaint  con- 
stitutes no  part  of  the  res  ge^Uz;  it  is  only  a  fact  cor- 
roborative of  the  testimony  of  the  complainant ;  and 
where  she  is  not  a  witness  in  the  case,  it  is  wholly  in- 
admissible.'* This  court  has  adopted  the  role  above 
announced.  State  v.  Richards,  32  Iowa,  420.  Iowa 
Sup.  Ct.,  June  21,  1886.  StaU  v.  Clarht,  Opinion  by 
Seevers,  J. 

Deed  —  consideration  —  antecedent  indebted- 
ness-evidence TO  CONTRADICT  RECITAM— VENDOR'S 
LIEN— VOLUNTARY  CONVEYANCE— RIGHTS  OF  CREDIT- 
ORS.— (1)  An  antecedent  indebtedness  constitutes  a 
valuable  consideration  for  a  deed  of  conveyance  from 
a  debtor  to  his  creditor.  Busey  v.  Reese,  38  Md.  270; 
Swift  V.  Tyson,  16  Pet.  19.  But  it  is  a  settled  princi- 
ple that  when  a  sum  of  money  is  named  as  the  consid- 
eration in  a  deed,  proof  of  a  consideration,  different 
in  kind,  is  inadmissible.  Hum's  Lessee  v.  Soper,  6  H- 
&J.  276;  Betts  V.  Union  Bank  of  Maryland,  H.  &  G. 
175;  Cole  V.  Albers,l  Gill,  412;  Thompson  v.  Corrie. 
57  Md.  200.  The  doctrine  enunciated  by  the  Lord 
Chancellor  in  Clarkson  v.  Hanway,  2  P.  Wm.  204,  and 
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in  Bridgmau  v.  Green,  2  Yes.  Sr.  626,  has  been  fuUj 
recognized  in  this  State.  It  therefore  follows  that 
when  a  sam  of  money  is  named  as  the  consideration 
in  the  recital  of  a  deed,  it  is  not  competent  to  adduce 
evidence  tending  to  show  that  the  real  consideration 
was  a  gift  from  the  grantor  to  the  grantee.  (2)  As 
the  purchase-money  was  not  paid,  the  appellee  had  a 
vendor's  lien  on  the  property  which  she  sold  and  con- 
veyed to  her  son.  But  there  has  l>een  an  alienation 
of  the  estate,  and  it  is  now  in  the  hands  of  the  son's 
grantee.  In  some  of  the  States  no  vendor's  lien  could, 
under  such  circumstances,  be  enforced;  and  in  others 
the  whole  doctrine,  in  regard  to  such  liens  has  been 
repudiated,  as  being  opposed  to  the  prevailing  policy 
which  tends  to  malce  all  matters  of  title  to  real  estate 
open  to  inspection  and  subject  to  be  established  by 
record  evidence.  Hepburn  v.  Snyder,  3  Penn.  St.  72 ; 
Womble  v.  Battle,  8  Ired.  Eq.  182;  Philbrook  v.  De- 
lano. 29  Me.  410;  Arlin  v.  Brown,  44  N.  H.  102;  Atwood 
V.  Vincent,  17  Conn.  571;  Perry  v.  Grant,  10  R.  I.  334. 
But  in  England  and  in  most  of  the  American  State^i, 
including  Maryland,  a  different  principle  has  been 
maintained,  and  a  vendor's  lien,  for  the  unpaid  pur>- 
ohase-money,  will  be  enforced^  not  only  against  the 
vendor,  but  against  all  persons  claiming  under  him, 
except  bona  fide  purchasers,  for  a  valuable  consider- 
ation, without  notice.  Markrett  v.  Lymmen,  15  Yes. 
329;  Stafford  V.  Yan  Rensselaer.  9  Cow.  316;  Ross  v. 
Whitson,  6  Yerg.  50;  Gilman  v.  Brown,  4  Wheat.  256; 
Carr  v.  Hobbs,  11  Md.  285.  (3)  A  single  creditor,  who 
has  obtained  a  pecifio  lien  on  real  estate,  can  invoke 
the  interposition  of  a  court  of  equity  by  a  bill  asking 
for  the  annulment  of  a  deed  alleged  to  be  fraudulent. 
Show  V.  Duright,  27  N.  Y.  244 ;  Sheafe  v.  Sheafe,  40  id. 
116;  RoberU  v.  Hodges,  18  N.  J.  299.  (4)  Anterior  to 
legislation  altering  the  law  in  this  respect,  a  creditor 
in  this  State  was  required  to  exhaust  his  legal  remedy 
before  he  could  institute  proceedings  in  equity.  But 
now  such  a  course  of  procedure  is  no  longer  necessary, 
and  without  having  merged  his  claim  in  a  judgment 
creating  a  Hen,  a  creditor  can  file  his  bill  for  the  pur- 
pose of  obtaining  a  decree  to  set  aside  a  fraudulent 
conveyance.  Md.  Code,  art.  16,  §35;  Flack  v.  Char- 
ron,  29  Md.  811.  But  it  has  been  decided  that  a  vol- 
untary conveyance  rests  on  absolute  title  In  the  grantee 
subject  only  to  the  rights  of  creditors,  and  that 
when  sufficient  proi)erty  Is  left  in  the  hands  of  the 
debtor  to  pay  the  claims  of  existing  creditors,  the 
conveyance  is  valid  even  as  against  them.  Providence 
Savings  Bank  v.  Huntingdon,  1  Fed.  Rep.  871 ;  At- 
water  v.  Seely,  1  McCrary,  264;  Sherman  v.  Hogland, 
54  Md.  678;  Wiley  V.  Brodley,  67  Ind.  560;  Zimmer- 
oian  V.  Fitch,  28  La.  Ann.  454.  By  the  courts  in  this 
State  it  has  been  held  that  it  must  be  show  by  affirma- 
tive proof  that  the  debtor  has  sufficient  property,  In- 
dependent of  that  conveyed,  to  satisfy  the  claims  of 
all  his  creditors.  Blrely  v.  Staley,  6  G.  &  1. 433;  Worth- 
ington  &  Anderson  v.  Shipley,  5  Gill,  460;  Bullit  v. 
Worthlngton,  3  Md.  Ch.  Dec.  99.  Md:  Ct.  App.» 
March  10,  1886.  Christopher  v.  Christopher.  Opinion 
by  Yellott,  J. 

EVTDBNCB—BXPKBT— REASON  FOR  OPINION.— An  ex- 
pert who  has  given  his  opinion  In  evidence  may  give 
bis  reasons  for  It  in  his  examination  in  chief.  The 
plaintiff's  only  objection  urged  at  the  argument  was 
that  it  is  not  competent  in  the  examination  In  chief 
to  call  out  the  reasons  for  the  opinion  of  an  expert. 
The  opinion  only  is  all  that  he  who  asks  for  it  is  en- 
titled to,  though  the  reasons  or  grounds  of  it  may  or 
may  not  be  inquired  into  on  cross-examination.  We 
are  of  opinion  that  the  answer  was  admissible  and 
should  not  have  been  excluded.  The  mere  naked 
opinion  of  the  witness,  notwithstanding  his  large  ex- 
perience and  extensive  opportunity  for  observing  the 


facts  connected  with  the  driving  of  that  rivert  might 
or  might  not,  unexplained,  be  considered  of  much 
weight  by  the  jury ;  while  the  grounds  of  his  opinion, 
though  involving  simple  facts  of  general  notoriety, 
would  enable  the  jury  to  **  perceive  the  force  of  his 
reasoning,  the  soundness  of  his  logic,  and  therefore 
judge  of  his  capacity  to  give  an  opinion  on  the  sub- 
ject, the  correctness  of  his  conclusions  and  conse- 
quently the  weight  due  to  his  opinion."  Keith  v. 
Lothrop,  lOCush.  463;  Dickinson  v.  Fitchburg,  13 
Gray,  546;  Lincoln  v.  Taunton  Cop.  Co.,  9  Allen,  181; 
Sexton  V.  Brldgewater,  U6  Mass.  200;  Hawkins  v. 
Fall  River,  119  id.  94.  If  the  reasons  on  which  the 
intelligent  opinion  of  an  expert  is  founded  can  only  be 
furnished  to  the  jury  by  cross-examination,  this  case 
makes  it  evident  that  as  wise  a  counsellor  as  the  plain- 
tiff's would  never  **give  aid  and  comfort"  to  his  ad- 
versary by  such  cross-examination.  Me.  Sup.  Jud. 
Ct.,  June  7,  1886.  Lewiston  Steam  Mill  Co.  v.  Andros- 
coggin Water  Power  Co,    Opinion  by  Yirgin,  J. 

Landlord  and  tenant— renting  on  shares— at- 
tachment  OP    LANDLORD'S    INTEREST    IN   GROWING 

CROPS.— Where  land  is  rented  on  shares,  the  tenant  is 
the  exclusive  owner  of  the  entire  crop  while  growing, 
and  the  landlord's  sharei  of  the  crops  reserved  as  rent 
cannot  be  levied  upon  by  attachment  until  the  same 
Is  set  apart  to  him.  Rees  v.  Baker,  4  G.  Greene,  461 ; 
Townsend  v.  Isenberger,  45  Iowa,  670;  Atkins  v. 
Womeldorf,  53  id.  160.  It  is  true  that  the  landlord 
has  a  lien  for  the  rent  reserved,  but  he  has  neither 
title  nor  right  of  possession  of  the  crop  while  growing. 
In  such  case  a  sheriff  or  other  ofScer  who  attempts  to 
levy  an  attachment  or  execution  can  make  no  valid 
levy  because  he  has  no  right  to  take  possession  of  the 
crop.  He  has  no  more  authority  to  do  so  than  the 
landlord  has.  The  rent  reserved,  being  a  share  of  the 
crop,  is  the  same  as  when  the  rent  Is  reserved  in 
money,  so  far  as  the  rights  of  the  landlord  or  his  cred- 
itors to  take  possession  are  Involved,  and  the  tenant 
is  in  no  manner  in  default  until  he  refuses  to  deliver 
the  share  of  the  gram  in  compliance  with  his  contract. 
That  the  right  of  the  landlord  to  the  rent  Is  required 
to  be  attached  by  garnishment  is  plainly  Implied  from 
the  provisions  of  section  2975  of  the  Code.  Iowa  Sup. 
Ct.,  June  21, 1886.  Cmiuty  of  Howard  v.  Kyte,  Opin- 
ion by  Rothrock,  J. 

Libel  and  slander  —  actionable  words  —  priv- 
ileged PUBLICATION.— In  an  action  for  libel  it  Is  not 
necessary  for  the  plaintiff  either  to  allege  or  to  prove. 
In  making  out  his  prima  facie  case,  that  the  publica- 
tion complained  of  was  not  privileged.  This  Is  a  mat- 
ter of  defense,  to  show  absence  of  legal  malice  in  the 
publication.  The  publication  In  a  newspaper,  by  a 
teacher  In  a  school  for  education  of  teachers,  concern- 
ing a  pupil  therein,  that  **  by  her  conduct  in  class,  by 
her  behavior  in  and  around  the  building,  and  by 
her  spirit  as  exhibited  in  numberless  personal  inter- 
views, she  has  shown  herself  tricky  and  unreliable, 
and  almost  destitute  of  those  womanly  and  honorable 
characteristics  that  should  be  the  first  requisites  in  a 
teacher,"  constitutes  a  libel,  and  the  words  used  are 
unambiguous  and  actionable.  Cal.  Sup.  Ct.,  May  18, 
1886.    Dixon  v.  Allen,    Opinion  by  McKinstry,  J. 

Marriage— dower— ORAL  release  —  estoppel.— 
Where  a  wife  did  not  join  in  a  deed  by  her  husband, 
but  orally  promised  never  to  assert  her  right  of  dower 
if  the  money  was  paid  to  her  personally,  and  it  was  so 
paid,  she  is  estopped  from  asserting  any  right  to  prop- 
erty thus  conveyed.  Having  accepted  the  money  as 
a  consideration  for  the  promise,  it  would  be  equally 
Inequitable  now  to  permit  the  enforcement  of  the 
claim  in  violation  of  it.  The  heirs  are  now  seeking,  in 
a  court  of  equity,  to  enforce  a  right  which  the  auces- 
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tor  promUedt  for  a  oousideratiou,  never  should  be  en- 
forced. It  would  be  afcainst  equity  and  good  con- 
Boienoe  to  permit  them  to  enforce  it.  It  is  contended 
that  the  promise  was  void  because  (1)  the  inchoate 
right  of  dower  is  not  the  subject  of  contract,  and  (2) 
being  in  parol,  it  is  void  under  the  statute  of  frauds, 
and  that  therefore  it  does  not  create  an  estoppel.  That 
a  void  promise  will  not  create  an  estoppel  will  be  con- 
ceded. It  will  also  be  conceded  that  a  doweress  can- 
not, while  her  right  is  contingent,  separate  it  from  the 
property  to  which  it  attaches,  and  sell  it  as  an  inde- 
pendent interest,  McKee  v.  Reynolds,  26  Iowa,  578. 
But  the  promise  in  this  case  was  made  to  the  pur- 
chaser of  the  real  estate,  and  was  made  at  the  time  of 
the  purchase,  and  we  know  of  no  reason  why  she  might 
not  at  that  time  make  a  separate  contract  with  him 
for  the  sale  of  her  inchoate  right  or  interest  in  it. 
Married  women  are  empowered  by  the  statute  (Code, 
S  1935)  to  convey  or  incumber  any  real  estate  or  in- 
terest therein  belonging  to  them.  The  doctrine  that 
they  cannot  sell  or  convey  their  dower  interest  while 
it  remains  inchoate  as  an  independent  interest  rests 
upon  the  peculiar  nature  of  the  right,  and  not  upon 
any  legal  incapacity  in  them  to  contract  with  reference 
to  it.  Under  this  section  we  think  it  was  competent 
for  Mrs.  Dunlap  to  contract  with  Counts  for  the 
sale  of  her  dower  interest  in  the  property.  Her  prom- 
ise that  she  would  not  assert  the  right  was  therefore 
not  void  on  the  first  ground  suggested.  Neither  was 
it  void  on  the  other  ground  urged.  Our  statute  of 
frauds  has  relation,  not  to  the  contract,  but  to  the 
evidence  by  which  the  contract  is  to  be  established.  It 
provides  (Code,  §  3664)  that  no  evidence  of  any  con- 
tract for  the  creation  or  transfer  of  any  interest  in 
real  estate,  except  leases  for  a  term  not  exceeding  one 
year,  shall  be  competent,  except  it  be  in  writing. 
Under  section  3665  however  this  provision  does  not 
apply  when  the  vendor  has  received  the  purchase- 
money,  or  any  portion  of  it.  When  Mrs.  Dunlap  re- 
ceived the  full  value  of  the  land,  and  promised  that  in 
consideration  of  the  payment  of  the  money  to  her, 
she  would  make  no  claim  of  dower  in  the  land,  she  in 
effect  contracted  for  the  sale  of  her  dower  interest 
therein  to  Counts,  and  she  also  in  effect  received  the 
money  paid  her  as  the  price  of  that  interest.  Iowa 
Sup.  Ct.,  June  22, 1886.  Dunlap  v.  Thomas.  Opinion 
by  Reed,  J.,  Adams,  C.  J.,  dissenting. 

MaSTEB  and  servant— contract  of  hiring —  CON- 
STRUCTION.—A.  addressed  a  letter  to  B.,  offering  him 
$100  per  month  for  his  services,  and  **  if  you  give  me 
satisfaction  at  the  end  of  the  first  year,  I  will  increase 
your  wages  accordingly.'*  The  offer  was  accepted* 
Hdd,  a  contract  of  hiring  for  one  year.  As  will  be 
observed,  there  is  no  express  limitation  in]  the  letters 
as  to  the  term  of  service,  though  the  wages  were  to  be 
at  the  rate  of  $100  per  month.  But  stipulations  for 
the  payment  of  wages  quarterly,  monthly,  or  even 
weekly,  are  not  inconsistent  with  a  yearly  hiring. 
Fawcett  v.  Cash,  5  Barn.  &  Adol.  008.  For,  as  said  by 
Lord  Kenyon,  C.  J.,  in  the  case  of  King  v.  Birdbrooke, 
4  Term  R.  245 :  '*  Whether  the  wages  be  to  be  paid  by 
the  week  or  the  year  can  make  no  alteration  in  the 
duration  of  the  service,  if  the  contract  were  for  a 
year.**  Here  the  written  agreement  furnishes  a  clew 
to  the  real  intention  of  the  parties,  when  it  says :  *'  If 
you  (the  appellee)  give  me  satisfaction,  at  the  end  of 
the  first  year  I  will  increase  your  salary  accordingly.*' 
Why  at  the  end  of  the  year,  rather  than  at  any  other 
time,  if  the  contract  was  monthly,  or  only  at  will,  as 
contended  by  the  appellant?  This  passage  of  the  let- 
ter, taken  in  connection  with  the  situation  of  the 
parties,  and  the  nature  of  the  service  to  be  performed, 
would  seem  to  leave  no  room  for  doubt  as  to  what  was 
really  contemplated  by  the  contract  of  employment. 


It  would  not  be  reasonable  to  suppose  that  it  was  in- 
tended that  the  appellee  should  have  the  right  to  ter- 
minate the  contract  at  will,  and  thus  to  imperil  the 
interests  of  his  absent  principal;  and  if  such  right  was 
not  designed  to  be  possessed  by  the  appeUee,  there 
is  no  principle  that  would  justify  the  court  in  hold- 
ing that  such  right  could  be  exercised  by  the  appel- 
lant with  impunity,  as  there  is  nothing  in  the  con- 
tract, or  the  nature  of  the  employment,  to  indicate 
such  want  of  mutuality.  Md.  Ct.  App.  Norton  v. 
CoiceU.    Opinion  by  Alvey,  C  J. 


LIABILITY   or    EMPLOYER  FOR    TRESPASS    BY 

CONTRACTOR.— An  employer  is  responsible  for  the 
wrong  done  by  a  contractor  or  his  servants  in  the  exe- 
cution of  a  wrongful  or  illegal  act,  though  not  of  a 
legal  act.  Numerous  cases  are  cited  by  the  learned 
counsel  for  the  defendants  to  the  effect,  as  he  claims, 
that  they  cannot  be  held  responsible  for  the  acts  of 
those  who  cut  and  removed  the  timber,  inasmuch  as 
those  parties  sustained  the  relation  of  contractors, 
rather  than  that  of  servants  or  agents  of  these  defend- 
aqts.  Undoubtedly  that  position  might  be  tenable  in 
a  case  where  the  defendants  were  sought  to  be  held 
for  the  negligence  of  such  persons  in  the  performance 
of  a  legal  act.  Such  is  the  doctrine  of  the  cases  cited. 
And  the  case  of  Eaton  v.  European  &  N.  A.  Ry.  Co., 
59  Me.  520,  to  which  our  attention  has  been  particu- 
larly called,  recognizes  the  distinction  in  this  class  of 
oases  between  the  performance  of  a  legal  and  an  ille- 
gal act;  holding  in  accordance  with  the  authorities, 
that  in  the  execution  of  a  wrongful  or  illegal  act,  the 
employer  is  not  exempt  from  liability,  but  is  respon- 
sible for  the  wrong  done  by  the  contractor  or  his  ser- 
vants. In  that  opinion  Appleton,  C.  J.,  says: 
*' Though  a  person  employing  a  contractor  is  not  re- 
sponsible for  the  negligence  or  misconduct  of  the  con- 
tractor or  his  servants  in  executing  the  act,  yet  if  the 
act  is  wrongful  the  employer  is  responsible  for  the 
wrong  so  done  by  the  contractor  or  his  servants,  and  is 
liable  to  third  persons  for  damages  sustained  by  such 
wrong  doing.  Ellis  v.  Sheffield  Gas  Consumers  Co., 
75  E.  C.  L.  767.  So  if  in  the  present  case  the  contract 
was  to  do  a  wrongful  act,  the  defendants  must  be  held 
liable  for  damages  occasioned  thereby;  or  if  the  de- 
fendant's engineer  directed  the  contractors  to  do 
what  was  illegal  and  unauthorized,  as  by  working  out- 
side of  the  limits  of  the  true  location,  the  defendants 
must  be  held  liable  for  any  trespass  thus  committed.** 
So  one  who  directs  or  authorizes  a  trespass  to  be  done 
i»  liable.  Baoheller  v.  Pinkham,  68  Me.  255.  The  gen- 
eral rule  is  that  in  actions  of  tort  all  persons  concerned 
in  the  wrong  are  liable  to  be  charged  as  principals.** 
Tindal,  C  J.,  in  Cranch  v.  White,  1  Bing,  N.  C.  414; 
S.  C,  23  E.  C.  L.  700;  Cram  v.  Thisseli,  35  Me.  88.  The 
defendants  in  this  case,  whatever  may  be  their  legal 
relation  to  the  parties  actually  cutting  and  removing 
the  timber,  must  be  considered  as  having  authorized 
those  wrongful  and  illegal  acts  which  were  but  the 
natural  and  ordinary  consequences  of  their  own  do- 
ings. Me.  Sup.  Jud.  Ct.,May  26,  1886.  StaU  v.  Smith. 
Opinion  by  Foster,  J. 

Municipal  corporation— contract  with— ultra 
VIRES.— Among  the  appropriations  for  the  year  1881 
to  the  guardians  of  the  poor  of  Philadelphia  was  one 
for  tea,  coffee,  rye,  sugar  and  molasses,  $33,000.  The 
board  of  guardians,  in  advertising  for  proposals,  in^ 
eluded  in  the  advertisement  a  call  for  proposals  for 
coffee  and  also  one  for  Ottoman  cahvey,  a  substance 
partly  composed  of  coffee,  and  used  for  mixing  with 
it.  Among  the  bids  presented  was  that  of  A.  for  Ot- 
toman cahvey.  A  contract  to  supply  fifty  barrels  of 
the  material  was  awarded  to  him,  which  award  was 
approved  by  the  proper  committee  of  city  councils. 
UMy  that  as  cahvey  was  not  an  item>  mentioned  in 
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the  appropriation,  it  coald  uot  be  treated  afterward 
bj  the  oommlttee  as  haviiiK  been  included,  and  tha« 
create  any  liabilitj  upon  the  part  of  the  municipality 
to  pay  for  same  when  furnished.  Peun.  Sup.  Ct.,  Feb. 
8, 1886.  Ottoman  Cahvey  Co.  v.  City  of  Philadelphia, 
Opinion  per  Curiam. 

-  ORDTNANCES— READING    BEFORE    ADOPTION— 


VIOLATION  OF  PARLIAMENTARY   RULE.— (I)  SeOtioU  489 

of  the  Code,  proriding  that  city  ordinances  of  a  gen- 
eral or  permanent  nature  shall  be  fully  and  distinctly 
read  on  three  different  days,  held  not  to  require  that 
the  three  readings  shall  all  be  before  the  same  city 
council.  The  third  reading  was  after  the  annual  elec- 
tion and  entrance  upon  office  of  a  new  mayor  and 
four  new  aldermen,  and  the  first  two  readings  were 
before  such  election.  All  that  the  statute  prescribes 
is  three  readings.  The  position  that  all  the  readings 
should  be  before  the  same  persons  is  based  upon  an 
inference  drawn  from  the  supposed  object  of  the  pro- 
Tision.  It  is  contended  by  the  plaintiff  that  if  three 
readings  are  desirable,  it  is  just  as  desirable  that  all 
who  are  to  vote  upon  the  ordinance  should  hear  the 
three  readings.  But  the  council  consists  of  but  one 
body,and  the  statute  contemplates  that  there  shall  be, 
at  all  times,  one-half  of  the  aldermen  who  are  not  un- 
familiar with  the  business  of  the  council.  We  cannot 
think  that  it  was  intended  that  all  unfinished  business 
should  be  dropped  at  each  council  election,  and  taken 
up  again  entirely  anew,  if  at  all.  To  justify  us  in  so 
holding,  we  think  that  we  should  have  something 
stronger  than  a  mere  inference.  It  is  true  that  one 
general  assembly  cannot  join  its  action  on  to  the  ac- 
tion of  the  preceding  general  assembly,  but  we  do  not 
regard  the  analogy  between  a  Legislature  and  city 
council  sufficiently  strong  to  be  of  controlling  import- 
ance. If  there  be  a  sense  in  which  there  is  a  succes- 
sion of  city  councils  (which  we  do  not  determine), 
there  is  such  immediate  succession  as  to  involve  a 
substantial  continuity,  when  taken  with  the  fact  that 
half  of  the  aldermen  hold  over;  and  we  have  no  doubt 
that  a  continuity  was  contemplated  by  the  Legisla- 
tare.  We  believe  that  the  proper  conduct  of  munici- 
pal affairs  demands  it.  (2)  The  city  council  of  Clinton 
adopted  for  Its  parliamentary  governance  Robert's 
Rales  of  Order.  It  is  contended  that  according  to  one 
of  the  rules  ail  unfinished  business  fell  to  the  ground 
when  the  term  of  service  of  the  outgoing  aldermen  ex- 
pired. But  if  we  should  concede  that  the  rule  in 
question  became  applicable,  the  most  that  could  be 
said  is  that  the  council  violated  one  of  its  own  par- 
liamentary rules.  But  if  the  statute  was  complied 
with,  as  we  hold  It  was,  in  the  passage  of  the  ordin- 
ance, we  think  it  was  valid.  Iowa  Sup.  Ct.,  June  22, 
1886.    McOraw  v.  Whitaon.    Opinion  by  Adams,  C.  J. 

NeGUOENCE— BAILMENT— LANDLORD    AND  TENANT. 

—Defendant  was  the  owner  and  proprietor  of  a  build- 
ing which  was  let  in  flats  to  families  for  housekeeping. 
The  proprietor  furnished  heat,  hot  and  cold  water, 
and  janitor  services  to  each  suite  of  rooms;  but  he 
did  not  &co<ymmodate  transients,  or  furnish  food  or 
board.  Plaintiff  rented  a  suite  of  rooms  in  the  build- 
ing, and  not  having  sufficient  room  for  his  trunks  he 
was  permitted  by  defendant  to  store ^hem  in  a  general 
store-room  in  which  the  janitor  slept.  Nothing  was 
paid  or  agreed  to  be  paid  for  this  extra  accommoda- 
tion. The  trunks  were  broken  open  and  their  con- 
tents stolen.  In  an  action  against  the  proprietor  for 
the  value  of  the  goods,  Tieldy  that  the  action  could  not 
be  maintained;  that  the  defendant  was  not  an  inn- 
holder,  and  in  the  absence  of  gross  negligence  or  care* 
lessness  on  his  part  he  could  not  be  held  liable  for  the 
loss.  Mass.  Sup.  Ct.,  May  7, 1886.  Davis  v.  Oay,  Opin- 
ion by  W.  Alleu,  J. 


FREI^CH  AND  ENGLISH  LA  W  AND  PRACTICE. 

To  the  Editor  of  the  Evening  Post: 

Sir  :  Why  is  it  that  we  who  are,  or  fancy  we  are,  in 
the  vanguard  of  civilization ;  who  are  known  as  an  em- 
inently practical  nation ;  who  think,  talk,  and  work 
more  rapidly  than  others,  are  as  regards  the  founda- 
tion of  all  life  and  civilization— the  law— in  a  state  of 
medi»val  darkness?  Our  judicial  system,  as  com- 
pared with  that  of  France,  Italy,  Germany,  etc.,  is  as 
barbarous,  as  obsolete  as  that  of  China  could  be  in 
comparison  with  ours.  Gigantic  transactions  take 
place  with  marvellous  facility  on  the  Stock,  Produce, 
and  other  Exchanges ;  vast  sums  of  money  are  in- 
vested, reinvested,  and  change  hands  in  a  short  space 
of  time,  by  a  few  words,  with  a  few  lines.  But  when 
a  suit  arises,  the  minutes  of  the  original  transaction 
become  years  of  litigation ;  the  few  words  or  lines  de- 
velop Into  interminable  arguments,  harassing  and  idle 
examination  and  cross-examination,  and  the  suit  is  so 
involved  in  technicalities,  trivialities,  exceptions,  etc., 
that  the  real  Issue  becomes  Inundated  with  such  a 
flood  that  Justice  herself  could  scarcely  pluck  up 
drowned  Truth  by  the  locks. 

Unfortunately  the  efforts  at  reform  have  been  little 
encouraging.  Take  the  Code  of  Civil  Procedure.  In 
volume  it  is  larger  than  all  the  French  Codes  together. 
In  incoherence,  ambiguity,  and  triviality  it  stands  an 
incomparable  and  melancholy  monument  to  our  in- 
telligence. How  would  such  paragraphs  as  116— that  a 
prisoner  may  send  for  and  have  beer,  ale,  cider,  tea, 
coffee,  and  other  necessaries  by  paying,  etc.,  and  the 
other  numerous  paragraphs  of  prison  regulations 
strike  one  who  was  not  inured  to  its  absurdities — an 
impartial  stranger  who  supposed  that  a  Code  of  Pro- 
cedure was  what  its  name  Indicated  7  Why  should  so 
many  pages  of  the  Code  be  devoted  to  the  salaries  of 
stenographers,  clerks,  deputies  In  all  the  various  coun- 
ties? Why  should  questions  of  pure  law,  court,  prison 
and  municipal  regulations  be  inextricably  mingled  and 
confused  with  rules  of  procedure,  in  a  vast  undigested 
mass  which  defies  knowledge  7 

The  French  Code  of  Procedure  is  a  model  of  clear- 
ness and  precision,  averaging  three  to  four  lines  each, 
scarcely  filling,  with  notes,  annotations,  etc.,  150 
clearly  printed,  large-typed  pag^.  The  order  of  ar- 
rangement is  simple  and  methodic,and  a  fair  knowledge 
of  French  procedure  can  be  obtained  by  a  few  days* 
study.  I  can  Imagine  no  contrast  greater  than  a  com- 
parative study  of  the  French  and  our  Code  of  Proce- 
dure, the  one  lucid,  concise,  and  to  the  point,  the 
other  confused,  prolix,  and  rambling,  quite  innocent 
of  any  method  or  arrangement  whatever. 

Still,  with  all  its  faults  and  absurdities,  the  Code  of 
Civil  Procedure  is  a  step  toward  reform,  an  effort  in 
the  right  direction.  Had  it  proved  more  successful 
we  should  have  been  in  possession  of  a  Civil  Code 
now,  instead  of  struggling  in  a  meshwork  of  the  ood- 
flicting  decisions  of  more  or  less  capable  judges  dur- 
ing this  and  preceding  centuries.  I  have  heard  and 
read  many  arguments,  or  so-called  arguments,  against 
a  Code,  but  I  cannot  recollect  any  except  that  the  law 
would  be  rendered  too  simple,  too  readily  accessible 
to  the  public,  and  that  lawyers  as  a  class  would  suffer. 
It  seems  incredible  that  so  narrow,  so  medlfeval  an 
argument  could  be  put  forth,  but  It  is,  and  there  can 
be  no  doubt  that  it  underlies  all  other  arguments  and 
reasons  which  have  prevented  us  from  enjoying  a 
Code. 

So  long  as  the  Code  Napoleon  exists  there  can  be  no 
valid  argument  against  a  Code.  We  hear  the  cry  of 
precedents  of  common  law  as  the  slow  and  consecra- 
ted result  of  time  and  liberty,  of  something  that  must 
be  sacred,  Intact  as  the  Constitution.    But  common 
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law  is  no  corollary  of  liberty— France  during  the  ab- 
solute monarchy  was  governed  by  oommoulaw.  It  waa 
only  when  the  fpre&t  revolution  had  overthrown  the 
tyranny  of  centuries,  and  the  republic,  with  its  doc- 
trines of  liberty,  equality,  and  fraternity,  was  estab- 
lished, that  the  Code  was  compiled.  It  is  the  creation 
of  liberty  and  enlightenment.  It  was  the  compilation) 
the  codification,  and  expurgation  of  the  laws  and  cus- 
toms of  different  French  provinces  and  the  Royal 
Parliamentary  edicts.  It  gave  freedom  to  all,  abol- 
ished primogeniture,  entail,  trusts,  the  invidious  dis- 
crimination against  foreigners,  and  stands  as  one  of 
the  greatest  monuments  of  a  great  race.  It  has  been 
adopted  and  imitated  by  all  European  nations  except 
England— even  by  a  nation  so  radically  different  in 
origin,  customs,  and  law  as  Prussia. 

And  now,  almost  alone  of  the  civilized  world,  mon- 
archical and  aristocratic  England  and  some  of  the 
United  States  are  governed  by  obsolete  and  shifting 
customs  and  contradictory  precedents. 

I  believe  that  the  vast  majority  of  the  people  of 
New  York  desire  a  Code,  but  think  that  the  Code  so 
often  presented  to  the  Legislature  and  so  often  de- 
feated is  not  a  good  one.  This  is  undoubtedly  true, 
but  it  has  many  merits,  the  greatest  being  that  it  is  a 
Code,  and  we  have  certainly  eminent  jurisconsults  to 
compile  one  that  will  be  complete  and  systematic. 

It  has  been  my  fortune  to  practice  several  years  in 
Paris,  acting  as  counsel  to  the  U.  S.  Legation  and  Con- 
sulate-General, besides  various  American  corporations 
and  individuals,  and  I  have  acquired  some  knowledge 
of  French  law ;  probably  as  great  as  I  should  acquire 
of  our  law  here  in  a  life-time.  The  greater  knowledge 
1  acquired  the  more  I  was  convinced  of  the  complete- 
ness, the  precision,  the  science  of  the  law  and  practice 
in  France. 

The  2,281  concise  and  clear  paragraphs  of  the  Code 
constitute  the  law  of  the  land.  Master  these  and  you 
know  the  law  theoretically. 

To  know  it  practically  is  still  an  easier  task ;  founded 
as  all  practice  is  on  common  sense.  The  papers  in  a 
suit  should  be  drawn  up  clearly  and  intelligently,  as 
any  educated  man  would  present  a  statement  of  facts* 
There  are  no  absurd  formalities  and  technicalities  to 
be  observed,  requiring  six  or  eight  volumes  each  of 
••  Waite's  Practice  and  Actions  and  Defences,**  and 
such  or  other  form  and  text  books.  And  then  before 
trial  the  lawyers  on  each  side  communicate  their 
briefs  so  that  incontrovertible  facts  and  issues  on 
either  side  are  dropped,  and  the  real  issue  is  tried. 

But  the  greatest  contrast  between  the  French  prac- 
tice and  ours  is  in  the  introduction  of  evidence  and 
examination  of  witnesses.  There  are  no  arbitrary  and 
technical  rules  of  evidence,  which  more  than  any  one 
cause  impede  and  delay  our  administration  of  justice. 
No  exceptions,  and  objections,  and  rulings;  no  con- 
fusing, and  coaxing,  and  bullying  the  witness  by 
the  different  counsel,  but  a  simple,  quiet  examination 
by  the  judge  himself.  It  has  been  thought  more  con- 
ducive to  the  ends  of  justice,  more  likely  to.  elicit  the 
facts,  for  the  judge,  rather  than  the  contending  coun- 
sel, to  examine  the  witness.  And  very  justly,  to  my 
mind.  The  judge  is  impartial,  the  counsel  are  not. 
And  if  the  witness  is  allowed  to  tell  his  own  story  to 
the  judge,  to  submit  only  to  his  interrogations,  he  Is 
far  more  likely  to  tell  the  truth  than  when  alternately 
brow-beaten,  confused,  entangled,  and  coaxed  by  the 
opposing  counsel. 

W.  Morton  Gbinnell. 

[We  reprint  the  above,  not  because  we  agree  with 
the  writer's  opinion  of  our  proposed  Civil  Code, 
but  because  it  is  an  intelligent  and  powerful  testi- 
mony to  the  practicability  of  codification. — Ed,] 


NEW  BOOKS  AND  NEW  EDITIONS. 

Deebing  on  Negligenob. 
This  is  a  new  number  of  the  Pony  Series,  by  Mr. 
James  H.  Deering,  and  published  by  the  new  house  of 
Bancroft,  Whitney  &  Co.,  of  San  Francisco,  formed 
by  the  consolidation  of  A.S.  Bancroft  &  Co.  and  Sum- 
ner, Whitney  &  Co:  It  is  written  on  the  plan  of  the 
preceding  volumes,  of  which  we  have  spoken  on  their 
publication,  and  is  apparently  admirably  executed.  It 
is  a  really  remarkably  complete  and  condensed  digest 
of  the  law  of  this  great  subject— the  most  fruitful  iu 
litigation  in  modem  times.  It  is  obvious  that  the 
same  labor  would  have  produced  a  much  larger  work, 
but  the  strong  point  of  these  little  coat-pocket  vol- 
umes id  that  it  is  so  easy  to  find  any  thing  iu  them. 
After  codification,  it  would  be  a  good  thing  to  have  all 
the  law  authoritatively  digested  iu  this  manner. 

Wade  on  Attachment. 
A  Treatise  on  the  Law  of  Attachment  and  Gomtehment, 
with  an  appendix  containing  a  compilation  of  the  stat- 
utes of  the  different  States  and  Territories  now  in  force 
governing  suits  by  attachment  By  W.  P.  Wade.  San 
Francisco:  Bancroft,  Whitney  &  Co.  2  vols. 
At  last  Mr.  Drake*s  standard  treatise  has  a  rival  in 
these  portly  and  well-printed  volumes.  Although  the 
author  has  extended  the  subject  to  two  volumes,  we 
do  not  discover  any  signs  of  padding.  Much  of  the 
increase  of  space  is  due  to  the  remarkably  complete 
and  well-arranged  appendix  of  statutes.  The  indexes 
are  remarkably  ample.  The  first  volume  is  devoted 
to  direct  levy;  the  second  to  garnishment.  We  shall 
not  venture  to  compare  this  work  with  Mr.  Drake's. 
'*iComparison8  are  odorous,''  said  a  wise  man.  Noth- 
ing can  be  better  than  Mr.  Drake's  treatment  of  the 
subject,  and  yet  Mr^  Wade  has  given  a  peculiar  practi- 
cal value  to  his  own  \^rk.  The  practitioner  will  find 
either  useful  and  trusti^orthy.  We  notice  that  Mr. 
Wade  in  his  preface  apolo^zes  for  expressing  his  opin- 
ion here  and  there.  This  w^  deem  superfluous.  It  is 
almost  impossible  for  any  well-qualified  text-writer  to 
refrain  from  expressing  his  opinions,  and  they  fre- 
quently grow  to  have  weight  and.  to  be  cited  as  au- 
thority. V 

NOTES. 

A  bad  boy— boycott. 

The  law  establishing  divorces  in  France  came  into 
force  on  July  27, 1884,  and  the  statistics  Telating  to  the 
administration  of  justice  in  that  year,  wKich  have  re- 
cently been  published,  show  to  what  exteY^  the  new 
law  was  taken  advantage  of  for  the  first  iWe  months 
of  its  being  In  force.  During  that  period  1»773  peti- 
tions for  a  divorce  were  lodged ;  but  out  of  Y^^^  total 
all  but  124  were  for  converting  a  separation  Into  a  di- 
vorce. The  total  number  of  petitions  for  a  s Jparation 
was  3,6C6,  or  forty-nine  fewer  than  in  188,'^;  but  of 
these  petitions  386  were  based  upon  an  alleiation  of 
adultery  as  against  only  J.98  attributed  to  jthe  same 
cause  in  the  previous  year.  In  84  cases  out  if  100  the 
petition  was  lodged  by  the  wife.  In  more  ©an  half 
the  petitions  for  divorce  there  was  no  issi  »  by  the 
marriage.  No  definite  information  is  fu?  ulahed  as 
to  the  professions  of  the  different  petitio  hers.  But 
2,821  separations  were  granted,  while  1,657  jf  the  pe- 
titions for  divorce  were  successful.  Out  ol  this  total 
601  divorces  and  723  separations  were  g  ranted  In 
Paris,  while  of  the  other  departments  in  I  Vance  five 
(the  Ari6ge,  the  Cantal,  the  Corrbze,  the  I  oz^re,  and 
the  Savoie)  had  not  a  single  divorce  case  ii^  the  first 
year. 


Digitized  by  ^ 


Go(  )gle 


THE  ALBANY  LAW  JOURNAL. 


61 


The  Albany  Law  Journal. 


Albany^  July  2^,  1886, 


CURRENT  TOPICS. 

THE  Canadian  Law  Timesy  remarking  upon  our 
recent  comments  on  the  impolicy  of  putting 
the  admission  and  discipline  of  attorneys  within  the 
exclusive  jurisdiction  of  committees  of  the  State 
Bar  Association,  says:  ''Speaking  with  some  ex- 
perience in  this  matter,  for  a  very  similar*  system 
has  prevailed  in  this  province  for  years,  we  think 
that  the  provision  with  regard  to  admission  will  be 
found  unobjectionable ;  but  we  are  not  so  confident 
as  to  the  disciplinary  clause.  The  first  probably 
works  but  little  change  in  the  prevailing  system  — 
the  appointment  of  examiners,  as  we  understand  it, 
being  transferred  from  the  court  to  the  association. 
We  regard  the  disciplinary  provisions  as  wrong  in 
principle.  A  judge  should  be  further  removed  from 
the  person  upon  whose  conduct  he  is  called  to  pro- 
nounce than  such  a  system  permits.  Although  the 
tribunal  contemplated  may  be  strictly  *  of  one's 
peers,'  yet  considering  the  important  issue  at  stake 
upon  every  inquiry  in  which  its  jurisdiction  is  in- 
voked —  no  less  than  a  man*s  reputation  and  means 
of  livelihood  —  the  accused's  right  to  access  to  the 
ordinary  tribunals,  and  to  the  very  highest  of  them, 
should  he  wish  to  approach  it,  ought  not  to  be  re- 
stricted or  hampered.  It  is  possible  that  the  right 
of  appeal  is  not  denied  by  the  bill,  but  this  is  not 
the  same  thing.  On  the  other  hand,  a  most  embar- 
rassing and  oft-times  painful  responsibility  is  thrust 
upon  members  of  the  bar.  They  may  be  called 
apon  to  determine  disputes  between,  or  affecting, 
professional  friends  and  intimates,  and  the  fulfill- 
ment of  their  duty  is  apt  to  result  in  misunderstand- 
ings, or  ill  feeling,  or  the  rupture  of  valued  friend- 
ships. In  cases  of  doubt,  whatever  their  decision, 
it  is  sure  to  be  impugned  by  friends  of  the  accused, 
and  their  motives  questioned.  From  such  imputa- 
tions a  member  of  the  court  is  removed ;  the  recog- 
nized duty  of  his  office  is  to  decide  disputes,  and 
his  position  is  such  that  partiality  is  seldom  likely 
to  be  charged  against  him,  and  professional  jeal- 
ousy never.  Altogether,  we  consider  that  it  would 
be  the  part  of  wisdom  if  the  profession  in  New  York 
declined  the  honor  of  having  this  jiuisdiction  con- 
ferred upon  any  of  their  number.  They  will  be 
happier  without  it." 


Mr.  Daniel  H.  Chamberlain  sends  as  his  recent 
address  to  the  graduating  class  of  Columbia  College 
Law  School  Of  course  Mr.  Chamberlain  would  not 
have  been  invited  to  make  this  address  unless  he 
had  been  opposed  to  codification,  and  he  has  im- 
proved the  opportunity  by  demonstrating  to  his  own 
satiafaction  at  least,  that  codification  is  impractic- 
able. He  advances  nothing  new,  however,  unless 
Vol.  84  — No.  4. 


it  is  the  following  phrases  adulatory  of  the  common 
law:  **it8  firee  ^irit,  its  pliant  nature,  its  robust 
life,  its  boundless  and  buoyant  hopefulness." 
**  Hopefulness ''  in  law  is  surely  a  singular  attribute. 
Mr.  Chamberlain  makes  the  most  of  the  stock  and 
only  practical  argument  of  his  school  —  we  had 
almost  said,  of  his  law  school  —  the  statute  of 
frauds.  But  he  is  surely  rather  unhappy  in  com- 
paring with  it  the  law  of  mortgages,  of  which  he 
says  that  **  there  is  not,  and  never  was,  in  any  sys- 
tem of  law,  an  instance  of  more  perfect  adaptation 
of  law  to  the  wants  of  the  people,  to  the  demands 
of  daily  business  life  —  the  security  of  property  and 
the  safe  expansion  and  development  of  our  material 
interests  —  than  is  presented  in  the  history  and 
character  of  our  law  of  mortgages.  It  is  both  well- 
settled  and  well-expressed.*'  And  yet  the  law  of 
mortgages  has  been  the  subject  of  two  recent  vol- 
uminous treatises  by  Mr.  Herman  and  Mr.  Jones, 
and  the  head  in  the  digests  is  one  of  the  largest. 
But  why  would  it  not  be  wise  to  express  in  a  few 
sentences  what  has  been  decided  about  the  Statute 
of  Frauds?  By  the  way,  why  does  not  Prof.  Dwight 
give  us  code  *^  fanatics  " —  as  Mr.  Chamberlain  calls 
us  —  a  chance  at  his  youth? 


We  like  better  the  following  advice  about  culture : 
''But  your  prof ession  will,  in  most  cases,  claim  your 
constant  devotion,  and  I  am  moved  to  remind  you 
that  Burke  was  not  wrong  when  he  said  of  the  prac- 
tice of  our  profession,  that  '  while  it  sharpens,  it 
narrows.'  I  know  of  but  one  defense  against  this 
tendency,  against  the  carking  cares,  the  sordid  in- 
fluences, the  mean  jealousies,  that  will  surround  you 
and  tempt  you.  It  is  a  life-long  cultivation  of  those 
arts  which  have  prepared  you  to  be  lawyers  —  the 
studies,  the  literary  tastes,  which  the  whole  culti- 
vated world  has  stamped  as  the  means  of  mental 
health  and  g^'owth.  But  while  I  urge  you  to  con- 
tinue to  be  scholars  as  you  value  your  happiness 
and  usefulness,  I  must  caution  you  of  the  penalty  it 
will  bring.  If  your  lot  should  be  cast  in  this  city, 
and  if  at  the  end  of  twenty  7ear8  of  your  professional 
life  you  can  still  pass  the  examinations  which  admit- 
ted you  to  college ;  if  you  cannot  then  boast  that  you 
have  *  forgotten  the  Greek  alphabet ; '  above  all,  if  you 
are  then  actually  able  to  read  a  chapter  of  Thucy- 
dides,  or  construe  an  ode  of  Horace,  be  prepared  to 
hear  yourself  taunted  with  having  *  a  superabun- 
dance of  leisure,^  and  while  you  are  stealing  a  few 
stray  moments  which  most  men  worse  than  waste, 
to  give  to  those  ennobling  studies,  be  not  surprised 
to  see  your  enemies,  and  sometimes  even  your 
friends,  pointing  you  out  and  bewailing  your  liter- 
ary dissipation,  and  your  lack  of  devotion  to  pro- 
fessional work  I  Still  I  cannot  advise  you  to  aban- 
don your  literary  *  tastes  and  studies,  but  only  to 
hide  them,  as  some  men  are  said  to  hide  their 
charities. " 

The  United  States  Supreme  Court  are  worse  than 
ever  in  the  lurch  —  hopelessly  behind  the  calendar, 
and  getting  more  behindhand  eye*;y  year.   jWhat  a 
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disgrace  it  is  that  Congress  does  not  do  something 
to  lift  it  out  of  this  quagmire  I  The  matter  is  past 
argument,  the  necessity  is  conceded.  Any  thing 
that  has  been  suggested  would  be  better  than  this 
condition  of  things.  We  have  recently  seen  a  sug- 
gestion that  a  separate  court  be  constituted  for  pat- 
ent business.  Whether  this  can  be  constitutionally 
dond  we  do  not  know.  Nor  do  we  know  whether 
the  amount  of  patent  business  coming  to  the  Su- 
preme Court  would  justify  it.  But  perhaps  it 
would  not  be  unwise  to  cut  off  these  appeals,  and 
constitute  a  separate  court  for  this  business.  There 
really  is  very  little  legal  learning  required  in  it.  It 
mainly  inYolves  an  expert  knowledge  of  mechanics, 
and  it  might  better  be  intrusted  to  a  bench  of 
skilled  mechanics. 

Mr.  Joseph  Daniel  Pope,  in  an  address  before  the 
South  Carolina  Bar  Association  on  **  The  Tenure  of 
the  Judicial  Office,"  advocated  a  life  tenure,  and  as 
to  the  mode  of  choice  he  said:  **The  judicial  sys- 
tems of  the  several  States  have  certainly  and  stead- 
ily moved  in  the  wrong  direction.  All  of  the  new 
States,  except  Florida,  that  have  come  into  the 
Union  in  the  last  forty  years  have  (every  one  of 
them)  curtailed  the  term  of  ^e  judicial  office;  and 
every  one,  except  Florida,  has  given  the  election  of 
judges  to  the  people.  And  many  of  the  older  States 
breaking  from  their  ancient  customs  have  followed 
this  pernicious  example.  Alabama,  Arkansas,  Cali- 
fornia, Colorado,  Indiana,  Illinois,  Iowa,  Kansas, 
Maryland,  Michigan,  Minnesota,  Nebraska,  Nevada, 
North  Carolina,  Oregon,  New  York,  Ohio,  Pennsyl- 
vania, Tennessee,  Texas,  West  Virginia  and  Wis- 
consin (being  twenty-two  out  of  the  thirty-eight 
States)  have  all  given  the  election  of  judges  to  the 
people,  their  holdings  being  generally  by  a  dimin- 
ished term.  This  is  far  from  encouraging  as  to  the 
future  character,  learning  and  independence  of  the 
jadiciary  in  these  American  States.  That  a  judge 
should  be  compelled  to  bend  his  ear  to  catch  the 
censure  or  the  applause  of  the  po|^ulace  is  in  itself  a 
disaster.  Human  nature  is  the  same  the  world  over. 
The  system  may  work  reasonably  well  for  a  time, 
but  it  is  vicious,  and  in  the  end  leads  to  corruption, 
the  fatal  tendency  being  to  exclude  high  and  incor- 
ruptible men  from  the  judicial  office.  Let  us  not 
be  deceived ;  court  favor  and  popular  favor,  unlike 
as  they  may  appear,  are  near  of  kin  —  the  one 
breeds  the  supple  sycophant,  the  other  gives  birth 
to  the  designing  demagogue;  let  them  change 
places  for  a  moment,  and  it  will  be  found  that  the 
demagogue  is  at  once  the  sycophant,  and  the  syco- 
phant in  turn  the  demagogue;  both,  it  will  be 
found,  are  the  willing  slaves  of  power,  wheresoever 
power  for  the  time  may  be  lodged. "  He  speaks  of 
the  opposite  system  as  *'  splendidly  illustrated  in  the 
English  courts.*'  The  English  method  may  be  well 
enough  under  the  English  system,  but  here  we  pre- 
fer judges  elected  by  the  people  for  a  term  of  four- 
teen years,  to  judges  appointed  by  a  political  parti- 
san governor,  for  life  or  a  less  term.    It  would  be 


hard  to  find  a  "demagogue"  or  "sycophant"  on 
our  bench. 


NOTES  OF  CASES. 

IN  Loubat  v.  LeHoy,  40  Hun,  546,  it  was  held  that 
a  member  of  a  club  may  not  be  expelled  with- 
out reasonable  notice  of  and  opportunity  to  attend 
and  defend  himself  against  the  charges.  The  court, 
Daniels,  J.,  said:  '*The  governing  committee  was 
the  sole  body  to  hear  and  determine  the  case,  and 
to  adopt  the  conclusion  or  take  the  action,  which 
might  be  considered  justifiable  under  the  circum- 
stances appearing.  But  in  taking  the  action  which 
they  did  upon  the  report  and  the  information  sub- 
mitted with  it,  no  notice  of  their  consideration  or 
that  they  designed  in  any  manner  to  act  upon  the 
report  of  the  committee  of  ^ve^  was  given  to  the 
plaintiff.  He  had  no  opportunity  to  appear  before 
the  governing  committee,  or  to  be  heard  concerning 
the  action  which  it  might  be  considered  proper  to 
take.  If  he  had  been,  notwithstanding  the  cogency 
of  the  evidence  against  him,  he  might  have  submit- 
ted some  reasons,  or  some  considerations,  which 
would  have  mitigated  the  action  of  the  members  of 
the  commitiee  in  attendance,  and  resulted  in  a  pun- 
ishment short  of  that  which  was  provided  for  by 
the  resolution.  This  probability,  or  even  though 
it  may  be  only  a  possibility,  has  in  all  investigations 
of  this  description  been  considered  sufficient  to  re- 
quire, as  a  demand  of  justice,  that  the  party  pro- 
ceeded against  shall  in  all  cases  have  notice  of  the 
hearing  intended  to  be  had,  and  an  opportunity  to 
exculpate  himself  as  far  as  that  may  be  done,  either 
in  the  vindication  or  palliation  of  the  misconduct 
forming  the  foundation  of  the  complaint.  The 
legal  principle  is  a  general  one  affecting  all  pro- 
ceedings which  may  result  in  loss  of  property,  pos- 
ition or  character,  or  any  disaster  to  another ;  that 
he  shall  be  first  heard  by  the  board  or  tribunal 
considering  his  case  before  that  body  will  be  legally 
permitted  to  pronounce  its  condemnation.  This 
principle  has  been  considered  and  applied  to  the 
action  of  associations  of  this  description,  and  it  has 
been  held  in  general  terms  that  its  committee  is 
bound  to  act  *  according  to  the  ordinary  principles 
of  justice,  and  are  not  to  convict  a  man  of  a  grave 
offense  which  will  warrant  his  expulsion  from  the 
club  without  fair,  adequate  and  sufficient  notice, 
and  no  opportunity  of  meeting  the  accusations 
brought  against  him.'  Fisher  v.  Keane,  L.  R.,  11 
Ch.  Div.  353.  It  was  also  considered  in  many  other 
cases,  resulting  uniformly  in  its  approval  and  con- 
firmation. J36pkin$on  v.  Marquis^  etc.^  L.  R,  5  Eq. 
63;  Ldbouchere  v.  Earl,  etc,,  L.  R.,  13  Ch.  Div.  346; 
Wood  V.  Wood,  L.  R.  9  Ex.  190,  where,  in  the  course 
of  the  decision  it  was  said,  '  no  man  shall  be  con- 
demned to  consequences  resulting  from  alleged 
misconduct,  unheard  and  without  having  the  oppor- 
tunity of  making  his  defense.  This  rule  is  not  con- 
fined to  the  conduct  of  strictly  legal  tribunals,  but 
is  applicable  to  every  tribunal  or  body  of  persona 
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invested  with  authority  to  adjudicate  upon  matters 
involving  civil  consequences  to  individuals.*  Id. 
196.  A  like  principle  was  also  declared  in  Jyiea  v. 
Wylie,  1  Car.  &  Kir.  262;  WtUU  v.  OhUde,  13  Beav. 
117;  Murdoch  v.  PhUip's  Academy,  1%  Pick.  244, 
by  Mr.  Justice  Lawrence  in  a  very  thorough 
and  able  opinion,  considering  the  authorities  in 
Hutchinson  v.  Latorenee^  67  How.  Pr.  88.  This  prin^ 
dple  was  violated  in  the  proceedings  taken  against 
the  plaintifE,  for  he  was  not  afforded  an  opportunity 
to  be  present  when  the  statements  of  other  persons 
were  obtained  by  the  committee  of  five.  Neither 
iras  he  permitted  to  be  present  before  the  members 
of  the  governing  committee  in  attendance  when  the 
report  of  the  committee  of  five  was  received  and 
acted  upon  and  the  resolution  adopted  for  his  ex- 
pulsion. The  failure  on  his  part  to  request  the 
privilege  to  be  present  is  no  answer  to  this  exclusion, 
for  he  was  not  legally  bound  to  ask  this  privilege, 
but  the  committee,  taking  action  upon  the  evidence 
'which  was  obtained,  was  legally  bound  to  extend 
and  secure  the  opportunity  for  a  hearing  to  the 
pluntif!  before  its  members  could  proceed  to  the 
hearing  and  consideration  of  the  case.  There  was 
a  total  failure  to  observe  this  obligation  of  supply- 
ing the  plaintilt  with  notice  of  the  hearTng  and  an 
opportunity  to  contest  the  action  taken  against  him, 
and  that  deprived  the  proceedings  as  well  as  the 
final  resolution  of  all  legal  effect  as  to  him.  The 
cases  of  People  ex  reL  Flanagan  v.  Police  Oommimon- 
ers,  93  N.  Y.  97;  People  ex  rel  FarreU  v.  Same,  20 
Him,  402,  and  People  ex  rel.  OiUiooly  v.  Same,  23  id. 
861)  are  in  entire  harmony  with  this  principle,  for 
in  each  of  them  the  relator  was  afforded  an  op- 
portunity to  be  present  before  the  board  and  contest 
its  action  when  the  final  hearings  were  bad  upon 
which  the  decisions  complained  of  were  made.  In- 
stead of  being  authorities  sustaining  the  proceed- 
ings taken  against  the  plaintiff,  they  add  further 
support  to  the  necessity  already  suggested  of  observ- 
ing the  obligation  to  give  notice,  and  afford  the 
party  proceeded  against  an  opportunity  to  be  heard 
before  a  determination  can  legally  be  made  against 
him." 


In  BaHrar^ft  v.  Du  Pont,  United  States  Supreme 
Court  May  10,  1886,  6  Sup.  Ct.  Repr.  1188,  the  hull 
and  boilers  of  a  craft  used  to  transport  the  owner 
and  his  superintendent  across  the  Delaware,  and 
occasionally  his  workmen » to  the  number  of  nine  or 
ten,  and  having  a  small  engine  and  boiler^  were  held 
subject  to  inspection,  such  vessel  differing  but 
slightly  from  a  ferry-boat  or  a  yacht,  and  falling 
under  ^'  other  small  craft  of  like  character ; "  and 
the  owner  is  liable  in  the  penalty  imposed  if  he  fail 
to  comply  with  the  provisions  of  the  statute.  The 
court  said:  ^  It  seems  to  us  clear  that  the  Repauno 
comes  within  the  class  of  boats  described  in  this 
section.  Of  course,  she  bears  no  resemblance  to  a 
canal-boat,  but  she  only  differs  from  a  ferry-boat, 
*  as  it  is  generally  understood,  in  not  conveying  pas- 


sengers for  hire ;  and  she  differs  from  a  yacht  in  not 
being  sea-going,  if,  in  fact,  she  is  not  sea-going,  and 
in  not  being  designed  and  used  for  pleasure  merely. 
But  if  neither  a  ferry-boat  nor  a  yacht,  she  clearly 
falls  within  the  meaning  of  the  phrase  '  other  small 
craft  of  like  character.'  If  such  a  boat,  so  con- 
structed and  used,  is  not  included  in  that  phrase,  it 
would  be  difficult  to  name  any  that  would  be.  If 
it  is  argued  that  the  Repauno  is  not  such  a  craft  as 
Congress  would  require  to  carry  a  licensed  engineer 
and  a  licensed  pilot,  the  reply  is  that  as  section  4426 
makes  this  requirement  of  a  canal- boat  propeUed  by 
steam,  and  subjects  it  to  the  other  provisions  of  law 
for  the  better  security  of  life,  there  is  no  reason 
why  the  same  exactions  should  not  be  made  of  the 
boat  in  question.  The  reason  of  the  law  applies  to 
the  Repauno.  The  purpose  of  title  52  is  primarily 
the  protection  of  the  passengers  and  crew  and  prop- 
erty on  vessels  propelled  by  steam.  The  law  was 
passed  also  to  protect  the  lives  and  property  of 
other  persqns  on  other  boats,  and  at  the  wharves. 
The  Repauno  was  of  sufficient  size  to  cause  peril  to 
life  and  property  by  an  explosion  of  her  boiler. 
She  was  not  a  skiff.  She  was  not  a  mere  toy,  in- 
capable of  doing  harm.  The  plaintiff*8  superintend- 
ent, who  daily,  and  his  workmen,  who  occasionally, 
were  carried  back  and  forth  upon  her,  and  the  pilot 
and  engineer,  who  were  required  for  her  navigation, 
and  the  people  in  other  boats  who  passed  her  on  the 
water,  or  those  who  stood  on  the  docks  where  she 
landed,  where  entitled  to  the  same  protection  which 
the  law  provided  against  the  explosion  of  the  boil- 
ers of  larger  craft.  A  boat  propelled  by  steam, 
which  habitually  carries  four  persons  and  sometimes 
more,  and  is  capable  of  carrying  twenty-five,  ought 
to  be  subject  to  inspection.  The  fact,  that  if  her 
boiler  should  explode,  or  her  hull  spring  a  leak, 
probably  only  four  lives  would  be  imperiled,  does  not 
occur  to  us  as  ground  why  she  should  be  exempted 
from  the  provisions  of  the  law  requiring  inspection 
of  vessels  propelled  by  steam."  Bradley,  J.,  dis- 
senting, said:  '*  I  cannot  agree  to  the  judgment  in 
this  case.  It  seems  to  me  that  it  carries  the  appli- 
cation of  the  statute  to  an  unreasonable  length. 
The  boat  in  question  was  a  mere  skiff,  not  larger 
than  a  ship's  yawl,  with  a  capacity  not  exceeding 
^hat  of  a  good-sized  canoe,  without  deck,  with  a 
boiler  not  much  larger  than  a  tea-kettle,  and  a  cyl- 
inder of  seven  inches  stroke,  and  not  much  larger 
than  a  popgun.  I  think  we  are  in  danger  of  stick- 
ing in  the  bark  by  construing  the  statute  as  requir- 
ing such  a  vessel  to  be  inspected.  Indeed  it  seems 
to  me  that  the  terms  of  the  law  do  not  apply  to  such 
a  boat.  The  boat  in  question  is  not  of  *  like  char- 
acter,' within  the  meaning  of  the  statute.  It  seems 
absurd  to  require  a  man  to  have  an  inspection  made 
of  a  mere  skiff  which  he  has  rigged  up  to  take  him 
across  the  river  to  his  shops,  and  to  have  a  licensed 
engineer  and  licensed  pilot  to  navigate  it.  With 
all  due  respect,  I  think  it  is  running  the  application 
of  the  statute  into  the  ground." 


Digitized  by 


Google 


64c 


THE  ALBANY  LAW  JOXJKNAL. 


COmTlTUTlONAL  LAW  -^  SOHROGATB-^ 
VACANCY. 

NEW  YORK  COURT  OF  APPEALS.  JUNE  1, 1886. 

People  V.  Townsend. 

When  the  office  of  Burrogate— other  than  in  the  counties  of 
New  York  and  Kings—beoomes  vacant  from  any  cause 
before  the  expiration  of  the  term,  a  successor  elected  to 
flU  the  racancy  is  cliosen  for  a  full  term  of  six  years. 

APPfiAL  from  a  {ad^ment  of  the  General  Term, 
Seoond  Jadioial  Department,  entered  apou  an 
order  made  February  19, 1885,  which  adjudged  that 
the  relator  was  entitled  to  the  office  of  surrogate  of 
the  county  of  Queens  from  January  1,  1886,  and  that 
defendant  be  ousted  therefrom. 

In  November,  1879,  Alexander  Hagner  was  elected 
surroRate  of  Queens  county  for  six  years  from  Janu- 
ary 1, 1880.  He  duly  qualified,  and  died  in  office  April 
7, 1880. 

On  the  19th  of  April  the  governor  of  the  State  ap- 
pointed Garret  J.  Garretson  to  perform  the  duties  of 
surrogate,  "  and  to  hold  the  office  and  receive  the  fees, 
profits  and  advantages  thereof  for  and  during  the 
time  limited  by  the  Constitution  and  laws  of  the 
State."  In  the  fall  of  1880  the  secretary  of  State  issued 
a  call  for  the  '*  election  of  a  surrogate  in  the  place  of 
Alexander  Hagner,  deceased,"  and  in  November  of 
that  year  defendant  was  elected  surrogate  under  that 
call,  and  received  bis  certificate  of  election  November 
10, 1880,  but  did  not  enter  upon  the  discharge  of  his 
duties  until  January  1,  1881. 

In  the  fall  of  1885  the  secretary  of  State  issued  a  call 
for  the  election  of  a  surrogate  of  Queens  county  in 
the  place  of  Charles  De  Kay  Townsend,  and  under 
that  call  the  relator  was  duly  elected  surrogate,  re- 
reived  his  certificate  of  election,  took  his  official  oath, 
and  filed  his  official  bond. 

The  question  is,  was  the  defendant  elected  for  a  full 
term,  beginning  the  Ist  of  January,  1881,  or  only  for 
the  unexpired  term  of  Alexander  Hague r,  deceased. 

John  E,  Parsons^  for  api>ellant. 

H.  E.  Siokels,  for  respondent. 

RuoER,  G.  J.  The  only  question  presented  by  this 
appeal  is  whether  the  defendant,  who  was  elected  sur- 
rogate of  Queens  county  at  a  general  election  iu  No- 
vember, 1880,  is  entitled  to  a  full  term  of  six  years 
from  January  1st  succeeding  his  election,  or  is  limited 
to  filling  out  the  unexpired  term  of  his  predecessor. 

Alexander  Hagner  was  elected  surrogate  of  the 
county  in  November,  1879,for  a  term  of  six  years  from 
January  1,  1880,  but  after  holding  the  office  about 
three  months,  died  April  8, 1880,  and  was  succeeded 
by  Garret  J.  Garretson,  under  an  appointment  from 
the  governor,  **  for  and  during  the  time  limited  by 
the  Constitution  and  the  law,"  and  Garretson  duly 
qualified  and  discharged  the  duties  of  the  office  until 
January  1, 1881.  The  defendant  then  entered  the  of- 
fice by  virtue  ot  his  election,  and  continued  to  dis- 
charge its  duties  until  January  1, 1880,  when  the  rela- 
tor demanded  possession,  claiming  under  an  election 
held  in  November,  1885,  at  which  he  received  a  major- 
ity of  the  votes  oast  for  surrogate.  This  election  was 
Invalid  unless  the  term  to  which  the  defendant  was 
entitled  by  virtue  of  hie  election  expired  on  December 
81, 1885. 

The<iOffice  of  surrogate  as  it  now  exists  was  created 
and  or^ranized  under  the  Judiciary  srtlcle  of  the  (Jon- 
stitution  adopted  in  1870,  and  the  statute  imssed  to  ef- 
fectuate the  constitutional  intent.  The  portions  of 
the  Constitution  relating  to  the  present  inquiry  read 
as  follows :  Article  16,  section  5,  provides  :    **  The  ex- 


isting County  Courts  are  continued  and  the  Judges 
thereof  in  office  at  the  adoption  of  this  article  shall 
hold  their  office  until  the  expiration  of  their  re- 
spective terms.  Their  successors  shall  be  chosen  by 
the  electors  of  the  counties  for  the  term  of  six  years." 
**The  oounty  Judge  shall  also  be  surrogate  of  his 
county;  but  In  counties  having  a  population  exceeding 
40,000  the  Legislature  may  provide  for  the  election  of 
a  separate  officer  to  be  surrogate,  whose  term  of  office 
shall  be  the  same  as  that  of  county  Judge.** 

In  order  to  carry  into  effect  these  provisions  the 
Legislature  passed  chapter  859  of  the  Laws  of  1871, 
which  among  other  things  provided  for  the  election  of 
county  Judges  In  each  of  the  counties  of  the  State — 
except  New  York  and  Kings— upon  the  expiration  of 
the  terms  of  office  of  the  existing  Incumbents,  and  for 
the  election  of  separate  officers  as  surrogates  at  the 
option  of  the  boards  of  supervisors  of  the  respective 
counties  whose  population  exceeds  40,000.  Under 
these  provisions  nearly  one-half  of  the  counties  of 
the  State  elected  to  avail  themselves  of  the  privilege 
of  choosing  separate  officers  as  surrogates,  and  the  du- 
ties of  the  offices  of  county  Judge  and  surrogate 
throughout  the  State  were  thereafter  distributed 
among  three  classes  of  persons,  viz.,  those  who  per- 
formed the  duties  of  both  county  Judge  and  surrogate 
—those  who  discharged  those  of  oounty  Judg^e  alone, 
and  those  who  acted  as  surrogates  only.  The  scheme 
of  the  Constitutlon,whereby  the  duties  of  both  surro- 
gate and  county  Judge  were  In  a  majority  of  the  coun- 
ties of  the  State  united  in  the  same  person, rendered  It 
imperative  that  their  terms  of  office  should  be  identi- 
cal, and  furnished  an  obvious  reason  for  the  require- 
ment relating  thereto  contained  in  that  instrument. 
In  the  case  of  county  Judges  who  perform  the  duties 
of  surrogate  they  are  by  force  of  the  Constitution  none 
the  less  county  judges,  although  they  also  act  as  sur- 
rogates and  are  affected  by  all  legislation  applicable 
to  county  Judges  or  surrogates,  but  In  the  case  of 
separate  officers  elected  as  surrogates  their  terms  of 
office  must  conform  to  those  of  all  oounty  Judges  as 
the  result  of  the  fundamental  law  declaring  that  they 
**  shall  be  the  same  as  the  county  Judge.** 

In  view  of  the  circumstances  it  will  be  seen  how  im- 
possible it  is  by  legislative  enactment  to  sever  the 
mode  of  selection  or  the  terms  of  office  of  one  of  these 
classes  from  the  other,  save  iu  the  counties  of  New 
York  and  Kings,  which  are  in  this  respect  excepted 
from  the  operation  of  the  Constitution.  It  may  occur 
that  the  competency  of  persons  to  fill  the  respective 
offices  of  surrogate  and  county  Judge  may  differ,  and 
might  require  one  to  cease  to  serve  in  one  capacity, 
whereas  he  could  lawfully  continue  to  act  in  the  other; 
but  this  does  not  seem  to  ns  to  present  any  obstacle  to 
the  enforcement  of  the  constitutional  provision  as  to 
the  identity  of  their  respective  terms  of  office.  People 
V.  Carr,  100  N.Y.  231. 

In  the  case  of  county  Judges  who  are  also  surrogates 
the  termination  of  their  competency  as  county  Judges 
would  also  render  them  Incompetent  to  serve  as  sur- 
rogates, inasmuch  as  their  right  to  act  as  surrogates  is 
a  mere  incident  to  the  office  of  oounty  Judge,  andmusi 
terminate  yt  hen  their  capacity  to  serve  as  county  Judge 
ceases. 

As  to  the  separate  officers  holding  the  office  of  sur- 
rogate, the  circumstance  that  they  are  authorised  to 
continue  to  act  as  surrogates  when  a  county  Judge 
would  be  ineligible  to  serve  iu  a  Judicial  capacity 
does  not  create  any  difference  In  their  respective  terms 
of  office  or  introduce  any  embarrassment  in  enforcing 
the  constitutional  scheme  as  to  the  identity  of  their 
terms  of  office. 

It  would  therefore  seem  that  the  lancnage  of  the 
Constitation  had   Indiasolubly  wedded  tl^e  official* 
terms  of  all  county  judges  and  surrogates,  and^hnd 
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thus  placed  the  sabjeot  beyond  the  leKlslslive  power 
to  efTeot  any  discrimluatlon  between  these  officers  in 
thmt  respect. 

We  are  thus  brought  to  the  consideration  of  section 
5  of  the  act  of  1871,  which  it  is  claimed  has  that  effect. 
It  reads  as  follows : 

"  $  5.  The  separate  officer  elected  and  performing 
the  duties  of  the  office  of  surrogate  and  the  legal  officer 
discharging  the  duties  of  county  judge  and  of  surro- 
gate, and  elected  at  the  election  provided  for  in  this 
act,  shall  enter  upon  their  duties  on  the  first  day  of 
January  next  after  such  election,  and  shall  hold  their 
office  for  the  term  of  six  years  from  said  first  day  of 
January;  but  when  such  officers  shall  be  elected  to 
fill  a  vacancy  then  they  shall  enter  upon  the  discharge 
of  the  duties  of  the  office  to  which  they  have  been 
elected  immediately  upon  the  receipt  of  the  certifi- 
cate of  such  election.** 

In  this  connection  It  Is  important  to  consider  also 
the  amendment  of  that  act  efllected  by  chapter  618  of 
the  Laws  of  1881,  which  Is  as  follows : 

*'f9.  When  a  vacancy  shall  occur  In  the  office  of 
any  county  judge  in  any  of  the  counties  of  the  State — 
except  New  York  and  Kings— from  any  cause  before 
the  expiration  of  term,  the  office  shall  be  filled  for  a 
full  term  of  six  years  at  the  next  general  election  hap- 
pening not  less  than  three  months  after  such  vacancy 
occurs.*' 

Whatever  provision  may  at  any  time  be  enacted  by 
the  Legislature  affecting  the  term  of  office  of  county 
judge  must.  If  lawfully  adopted,  be  by  force  of  the 
Constitution  equally  applicable  to  the  office  of  surro- 
gate. Thus  the  act  of  1881,  providing  that  a  vacancy 
happening  in  the  office  of  county  judge  shall  be  filled 
for  a  full  term  of  six  years  at  the  next  general  electitui 
thereafter,  operates  both  to  fix  the  status  of  a  surro- 
gate thus  elected,  and  to  repeal  any  prior  legislative 
provisions,  if  any  there  were,  repugnant  thereto.  Liv- 
inguUm  v.  HarriB,  11  Wend.  829;  Fowler  v.  Bull,  40 
N.  Y.  87;  Harrinot€m  v.  Trustees,  10  Wend.  547. 

Although  this  amendment  was  adopted  subsequent 
to  the  election  under  which  the  defendant  claims,  it 
became  a  law  before  the  election  of  the  relator,  and 
must  be  regarded  not  only  as  a  legislative  Interpreta- 
tion of  the  act  of  1871,  but  as  determining  the  law  of 
the  land  when  the  rights  of  the  parties  herein  ac- 
crued. 

Whatever  effect  this  amendment  had  upon  the  term 
of  office  of  a  county  judge  under  the  force  of  the  con- 
stitutional requirement  that  the  term  of  a  surrogate 
shall  be  the  same  as  that  of  b  county  judge,  it  cainiot 
be  questioned  but  that  it  had  a  lilce  effect  upon  surro- 
gates. The  amendment  in  terms  refers  generally  to 
the  office  of  county  judge  alone,  but  this  embraces  not 
only  those  persons  who  are  county  judges,  but  also 
those  who  are  also  surrogates  of  their  county.  If  the 
act  of  1871  is  susceptible  of  the  construction  placed 
upon  it  by  the  relator,  we  should  have  not  only  one 
term  of  office  for  a  county  judge  and  another  for  a  sur- 
rogate, but  also  diflSsrent  terms  for  the  same  office  in 
reafeet  to  the  sereral  duties  required  to  be  discharged 
tff  him.  A  constmotlon  so  absurd  and  repugnant  to 
common  sense  should  not  be  adopted  if  the  language 
of  the  statutes  Is  reasonably  susceptible  of  any  other 
maaning. 

It  is  also  well  to  premise  that  there  are  no  consid- 
er»tious  of  public  policy  to  be  subserved  or  special  ob- 
ject to  be  accomplished  in  preserving  the  periodicy  of 
•Aection  In  the  case  of  these  officers— as  there  was  hi 
the  ease  of  McCtave,  99  K.  T.  83— which  requires  the 
adoption  of  fixed  consecutive  periods  for  their  elec- 
tion. The  primary  object  of  the  Constitution  seems 
to  hBV«  been  to  make  the  offices  elective,  and  to  give 
eflloiency   to  the  administration  of  their  duties  by 


lengthening  the  terms  of  their  Incumbents,  and  this 
seems  to  be  best  promoted  by  giving  a  legitimate  ef- 
fect to  every  constitutional  election  of  such  officers. 

In  considering  this  question  it  Is  also  Important  to 
observe  that  there  Is  no  express  provi8ion,elther  of  the 
Constitution  or  the  statutes,  which  restricts  the  term 
of  an  elected  county  judge  or  surrogate  to  any  other 
period  than  that  of  six  years  mentioned  In  the  Consti- 
tution, and  the  point  presented  is  whether  In  giving  a 
construction  to  the  statute  of  1871  it  shall  be  held  by 
implication  to  have  been  intended  to  restrict  the  du- 
ration of  the  term  In  any  case.  The  language  of  the 
section  Is  susceptible  of  two  constructions  only,  and 
they  are  presented  by  the  resi>ective  parties  thereto. 

The  defendant  claims  that  the  words  **  where  such 
officer  shall  be  elected  to  fill  a  vacancy,*'  may  be  in- 
terpreted according  to  the  popular  signification  of  the 
language,  and  considered  descriptive  merely  of  the 
occasion  for  the  election,  and  not  as  defining  the  term 
of  office,  while  the  relator  insists  that  they  define  the 
limit  of  the  term.  Upon  the  success  of  this  conten- 
tion the  relator's  case  must  stand  or  fall. 

Although  the  question  made  has  under  the  aspect 
presented  by  the  various  statutes  relating  thereto 
been  the  occasion  of  quite  confilcting  views  on  the 
part  of  able  jurists,  and  may  not  be  entirely  free  from 
doubt,  yet  we  thing  when  examined  in  the  light  of  the 
controlling  effect  to  be  given  to  the  constitutional  pro- 
visions, it  is  still  capable  of  a  reasonably  certain  solu- 
tion. All  of  those  contingencies  for  which  the  Con- 
stitution either  expressly  or  impliedly  provides  must 
be  governed  by  Its  provisions,  and  It  is  only  In  cases 
expressly  delegated  to  the  Legislature  for  its  action, 
or  when  the  Constitution  Is  silent  on  the  subject,  that 
the  legislative  will  is  controlling.  An  examination  of 
the  Constitution  indicates  that  certain  subjects  affect* 
ing  the  question  under  consideration  upon  which  its 
framers  have  clearly  expressed  their  will,  and  which 
are  decisive,  as  we  think,  of  this  appeal.  Thus  express 
provisions  declare  that  county  judges  and  surrogates 
are  to  be  elected,  and  when  elected  their  terms  of  of- 
fice are  to  commence  on  the  first  day  of  January  next 
succeeding  their  election,  and  to  continue  for  six  years 
therefrom.  The  language  of  the  Constitution  is  broad, 
plain  and  unequivocal.  The  successors  of  the  judges 
then  in  office  "  shall  be  chosen  by  the  electors  of  the 
counties  for  the  terms  of  six  years.*'  Who  are  the 
**  successors  '*  of  the  judges  then  in  office  f  It  confess- 
edly does  not  mean  the  immediate  successor  alone, 
but  by  universal  acceptation  has  been  held  to  lay  down 
the  rule  not  only  by  which  the  constitutional  term  of 
all  successors  shall  be  determined,  but  also  a  perman- 
ent method  for  their  selection.  J^ople  y.  Carr,  88  N. 
r.614. 

The  language  applies  to  all  of  the  Indefinite  line  of 
successors  or  the  original  Incumbents,  and  furnishes  a 
controlling  rule  on  the  subject,  except  in  the  special 
cases  where  the  Constitution  provides  for  the  filling  of 
vacancies.  Whenever  a  successor  to  a  prior  Incum- 
bent is  to  be  chosen  by  election,  his  term  of  office  Is 
fixed  at  six  years  by  the  express  provision  of  th6  Con- 
stitution. Section  16,  article  6,  of  the  Constitution, 
provided  for  certain  vacancies  In  these  offices  by  au« 
thoriziug  the  Legislature  on  the  application  of  (he 
board  of  supervisors  of  any  county  to  provide  for  the 
election  of  special  officers  to  discharge  the  duties  of 
county  judge  and  of  surrogate  in  such  counties  In  case 
of  their  inability  or  of  a  vacancy,  and  in  some  nl  the 
counties  of  the  State  these  provisions  have  been 
availed  of,  and  the  special  officers  so  chosen  neces- 
sarily fill  any  vacancy  occurring  in  the  offices  to  dis- 
charge the  duties  for  which  they  were  elected.  In 
other  counties  however  vacancies  in  the  office  of 
county  judge  and  surrogate  must  be  supplied  accord- 
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ing  to  the  general  provisions  regulating  the  mode  of 
filling  them  provided  by  the  Constitution  and  statutes ; 
and  the  county  of  Queens  is  one  of  suoh  counties. 

In  the  case  of  elective  officers  the  necessity  for  the 
existence  of  some  continuous  authority  to  fill  vacan- 
cies temporarily,  in  order  that  the  performance  of 
their  duties  may  not  be  too  seriously  interrupted,  and 
the  inconvenience  and  inadequacy  of  any  system  by 
which  such  power  could  be  exercised  by  the  people 
through  the  medium  of  popular  elections  except  at 
regulfur  periods  led  to  the  adoption  of  that  clause  of 
the  Constitution  which  delegated  to  the  liOglslature 
power  to  make  provision  for  such  cases.  The  entire 
scope  and  theory  of  the  Constitution  however  requires 
those  offices  when  vacant  to  be  filled  by  the  people  at 
their  regular  annual  election  when  it  Is  possible  to  do 
so ;  but  when  a  departure  from  that  mode  is  rendered 
necessary  by  auy  accident,  the  power  of  selection  is 
limited  to  the  shortest  space  of  time  possible,  and  a 
return  to  the  elective  principle  at  the  earliest  oppor- 
tunity is  necessitated. 

The  Constitution  therefore  provides  that  the  Legis- 
lature shall  make  provisions  for  the  selection  of  per- 
sons to  fill  temporarily  such  vacancies  as  may  occur 
in  public  offices,  but  In  the  case  of  the  adoption  of  any 
other  mode  than  that  of  election,  such  power  is  lim- 
ited to  the  period  of  time  InterTenlng  between  the 
commencement  of  the  political  year  next  succeeding 
the  first  annual  election  after  the  happening  of  the 
vacancy  and  the  occurrence  of  the  vacancy.  JPiople  v. 
KeeUr,  17  N.  Y.  371;  $  6,  art.  10,  Constitution. 

In  the  exercise  of  this  power  it  was  competent  for 
the  Legislature  to  provide  as  It  did  by  section  5  of  the 
act  of  1871,  for  the  selection  of  some  person  to  fill  the 
office  of  surrogate  between  the  occurrence  of  a  vacancy 
and  the  first  day  of  January  thereafter,  and  the  desig- 
nation by  suoh  section  of  the  persons  who  had  l>een 
theretofore  elected  as  surrogate  did  not  thereby  en- 
large his  constitutional  term,  but  provided  simply  a 
mode  of  filling  out  a  term  of  limited  duration  over 
which  the  Legislature  bad  unquestionable  constitu- 
tional authority.  During  the  period  Intervening  be- 
tween the  occurrence  of  a  vacancy  happening  so  that 
an  election  can  be  held  at  a  regular  general  election 
and  the  commencement  of  the  next  political  year,  the 
Constitution  gives  the  Legislature  unlimited  power  to 
indicate  the  mode  of  filling  It,  audit  Is  competent  to 
provide  therefor  by  conferring  power  of  appointment 
upon  the  executive  department  or  In  such  other  mode 
as  in  its  discretion  it  may  deem  wise  and  prudent. 

After  the  death  of  Haguer,  Garretson  was  appointed 
to  fill  the  vacancy  in  the  office  **for  and  during  the 
time  limited  by  the  Constitution  and  the  laws.*'  It 
was  competent  for  the  Legislature  to  provide  that  his 
authority  should  terminate  upon  the  election  of  a  suc- 
cessor, and  that  such  successor  should  serve  during 
the  remainder  of  the  limited  term,  extending  to  the 
first  of  January  succeeding  the  occurrence  of  the  va- 
cancy. The  Legislature  had  not  however  the  power 
to  restrict  the  term  of  a  duly  elected  officer  whose 
term  of  office  had  been  fixed  by  the  Constitution, 
or  to  provide  any  other  term  for  a  surrogate  than  that 
belonging  to  a  county  judge.  A  reasonable  construc- 
tion of  the  act  of  1871  therefore  requires  us  to  hold 
that  the  words  **  when  such  officers  shall  be  elected  to 
fill  a  vacancy,**  refer  simply  to  the  contingency  out  of 
which  the  necessity  of  an  election  arises,  and  do  not 
attempt  to  limit  the  term  for  which  the  officers  named 
were  to  be  elected.  To  hold  otherwise  would  bring 
the  provision  In  conflict  with  the  limitations  upon  the 
legislative  power  Imposed  by  the  Constitution  {Bfople 
V.  City  of  Brooklyi\,  89  N.  Y.  200)  and  create  an  unwar- 
rantable distinction  between  the  terms  of  office  per- 
taining to  ooonty  Judges  who  perform  the  duties  of 


judge  and  surrogate  and  those  who  hold  only  the  sep- 
arate office  of  county  judge. 

The  interpretation  thus  put  upon  the  act  of  1871  not 
only  gives  it  legitimate  effect  but  avoids  a  conflict 
with  constitutional  provisions,  and  brings  the  office  of 
county  judge  and  surrogate  Into  harmony  in  respect 
to  filling  vacancies  therein  by  an  election,  with  those 
of  judges  of  the  Court  of  Appeals  and  the  Supreme 
Court,  and  also  with  those  of  sherlflb,  county  clerks, 
registers,  coroners,  district  attorneys  and  most  other 
elective  officers  mentioned  in  tne  Constitution.  S 1, 
art.  10,  Constitution. 

It  is  unnecessary  for  us  to  attempt  to  give  a  con- 
struction to  section  2492  of  the  Code  of  Civil  Proced- 
ure, inasmuch  as  the  t>oardof  supervisors  of  Queens 
county  has  not  attempted  to  exercise  the  authority 
conferred  by  that  provision. 

These  views  lead  to  the  conclusion  that  the  defend- 
ant was  elected  to  the  office  of  surrogate  of  Queens 
county  iu  1880  for  the  full  term  9f  six  years  from  the 
first  day  of  January  succeeding,  and  is  entitled  to  hold 
suoh  office  during  that  period. 

The  judgment  of  the  Supreme  Court  should  be  re- 
versed, and  final  judgment  rendered  for  the  defend- 
ant, with  costs. 

All  concur. 

Judgment  reversed  with  costs. 


Aa£A'Or  —  SAL£  OFllQUOJiS  BY  STEWARD  OF 
OLVBAGAIMT  OJLDEBJS, 

17  QUEEirS  BENCH  DIVISION,  183. 

Newman  v.  Jonis.* 

The  appellantB,  who  were  trustees  and  members  of  the 
mftnftgtng  committee  of  a  club,  were  convicted  under  the 
Licensing  Acts  for  aelliog  liquor  without  a  proper  license 
to  persons  not  members  of  the  club.  It  appeared  that 
the  liquor  was  sold  on  the  club  premises  by  the  steward  of 
the  dab,  who  In  selling  it  acU»d  contrary  to  the  orders  of 
the  appellants,  and  without  their  knowledge  or  assent. 
The  money  which  he  received  for  the  liquor  was  paid  by 
him  to  the  account  of  the  club.  Held,  that  the  convic- 
tion was  wrong,  for  the  appellants  were  not,  under  the 
circumstances,  responsible  for  the  act  of  the  steward. 

CASE  stated  by  justices  of  Beacontree  under  20  &  21 
Ylot.,  ch.  48,  and  42&48  Vict.,  ch.  49. 
At  a  petty  sessions  held  at  Stratford  on  the  25th  of 
Jnly,  1885,  four  informations  were  preferred  against 
the  appellants  by  the  respondent,  an  officer  of  inland 
revenue— L  For  having,  as  trustees  of  the  Cyprus 
Workman's  Club  and  Institute,  on  the  12th  of  March, 
1885,  retailed  certain  spirits,  to-wit,  one  gill  of  bi^ndy, 
without  having  in  force  such  a  license  as  was  required 
by  28  Vict.,  ch.  27,  §  19—2.  For  having  on  the  17th  of 
March,  1885,  sold  one  pint  of  beer  by  retail,  to  be 
drunk  and  consumed  in  and  upon  their  premises, 
without  having  an  excise  license  under  4  A'5  Wm.  4» 
ch.  85.  $17—8.  For  having  on  the  12th  of  March,  1885^ 
sold  certain  wine,  to-wlt,  one  gill  of  port,  without 
having  a  proper  license— 4.  For  having  on  the  17th  of 
March,  1885,  dealt  In  and  sold  certain  tobacco,  to-wit, 
two  cigars,  without  having  a  license  as  required  by  6 
Geo,  4,  ch.  81,  $26.  The  justices  convicted  the  appel- 
lants of  each  of  the  above-mentioned  offenses,  and  ad- 
judged them  to  pay  the  several  penalties  of  251.,  lOf., 
lot.,  and  251.,  and  costs,  and  in  default  of  sufficient 
distress,  awarded  Imprisonment  for  the  several  terms 

*8ee  Seine  v.  State,  65 Md.  666;  8.  a,  89  Am.  Bep.  i^;  note, 
88  id.  488;  GroiTv.  Evam,  8  Q^  B.  Div.  878. 
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of  two  oaleudar  months,  oue  oaleudar  month,  one 
caleodar  month,  and  two  oUendar  mouths  respect- 
ively. 

Upon  the  hearing,  the  jastloes  found  as  facts,  that 
the  Cyprus  Workman's  Club  and  Institute  was  regis- 
tered as  a  working  man*s  club  under  the  Friendly  So- 
oietiee  Act,  1875,  88  &  89  Vict.,  oh.  80;  and  it  was  ad- 
mitted that  the  appellants  were  trustees  of  the  club 
(one  of  them  being  also  the  treasurer),  who  according 
to  the  rules  of  the  club  were  admitted  to  the  meetings 
of  the  committee  of  management,  and  to  take  part  in 
the  proceedings  thereof  and  Yote  on  any  question 
under  discussion ;  that  the  appellants  as  such  trustees 
held  office  permanently  until  death,  resignation,  or 
refusal;  that  they  were  removable  only  by  three- 
fourths  of  the  members  present  at  a  special  general 
meeting;  that  the  secretary  received  all  subscriptions 
and  other  moneys,  and  handed  the  same  over  to  the 
treasurer ;  that  the  treasurer  was  responsible  for  such 
moneys  as  were  paid  to  him  by  the  secretary  or  by  any 
person  on  account  of  the  society;  that  he  rendered 
his  cash  account  quarterly ;  that  Leach  (one  of  the  ap- 
pellants) was  the  landlord  of  the  premises,  and  that 
the  treasurer  paid  rent  to  him;  that  the  club  was 
under  the  management  of  a  committee,  but  there  was 
no  evidence,  nor  was  it  shown  by  the  rules,  how  such 
committee  was  appointed ;  that  the  steward  or  man- 
afcer  of  the  club  was  employed  by  the  committee  and 
paid  by  the  trustees,  and  that  he  had  orders  from  the 
trustees  and  committee  not  to  serve  any  one  but  mem- 
bers and  affiliated  members;  that  an  affiliated  member 
is  an  associate  of  the  Working  Men's  Union  (?lub,  and 
that  it  was  the  common  practice  to  allow  affiliated 
members  to  introduce  members;  and  that  some  kind 
of  notice  as  to  supply  of  {liquor  was  posted  up  in  the 
club,  but  there  was  no  evidence  of  the  contents  of  the 
notice. 

The  justices  found  that  on  the  12th  of  March,  1885, 
John  O'Conneli,  an  excise  officer,  who  was  not  a  mem- 
ber or  affiliated  member,  visited  the  club  with  an 
affiliated  member  (Musto),  and  ordered  and  was 
served  with  brandy,  for  which  O'Connell  paid  3d.; 
that  on  the  same  occasion  O'Connell  ordered  port  wine, 
beer,  and  brandy,  which  was  served  by  the  manager 
or  steward,  and  for  which  he  paid  Is.  8d. ;  that  on  the 
17th  of  March,  O'Connell  again  visited  the  club  with 
Musto  and  one  Jones  (who  was  not  a  member),  and 
paid  a  member  of  the  dub,  and  also  a  member  who 
was  acting  in  the  absence  of  the  steward,  for  port 
wine,  whisky,  beer,  and  cigars  at  different  times;  and 
that  he  also  paid  the  member  acting  for  the  steward 
for  whisky  and  cigars  which  he  brought  away  from 
the  club. 

It  was  contended  for  the  appellants  that  they  were 
not  liable  for  the  act  of  the  steward  or  manager  in 
selling  the  exclseable  articles,  inasmuch  as  he  was  not 
their  servant,  but  the  servant  of  the  committee  of 
management ;  and  that  even  If  he  were  the  servant  of 
the  appellants,  he  was  acting  not  in  obedience  to  but 
in  defiance  of  the  orders  he  had  received,  the  principle 
of  law  being  that  a  master  is  not  responsible  for  tho 
criminal  acts  of  his  servant,  unless  he  authorizes  It  or 
becomes  an  accessory  after  the  fact.  The  case  of  Condy 
v.  Le  Cocq,  13  Q.  B.  Dlv.  207,  was  cited. 

The  justices  being  of  the  opinion  that  the  trustees, 
as  legal  ovmers  of  the  property  of  the  club,  and  as  ac- 
tual members  of  the  committee,  taking  a  part  in  the 
proceedings  thereof,  and  voting  on  any  question,  were 
responsible  for  the  acts  of  the  steward  or  manager  or 
any  i>erBon  acting  for  him,  although  such  acts  were  in 
direct  disobedience  of  the  orders  of  the  committee 
and  of  the  trustees  and  were  done  without  their 
knowledge  or  assent,  and  in  direct  violation  of  the 
rules  of  the  club,  gave  their  decision  against  the  ap- 
pellants. 


The  question  for  the  opinion  of  the  court  was, 
whether  under  the  above  circumstances  the  appellants 
as  trustees  of  the  club  were  liable  for  the  acts  of  their 
servants  and  delegates  in  selling  the  exclseable  arti- 
cles. 

The  case  was  argued  on  the  7th  and  8th  of  April, 
1886.  The  argument  sufficiently  appears  in  the  judg- 
ment. 

Cur.  adv,  vtilL 

BlacktoeU,  f orjappellants. 

R,  S.  Wright,  for  respondent. 

A.  L.  Smith,  J.  In  this  case,  Thomas  Jones,  one  of 
Her  Majesty's  officers  of  inland  revenue,  preferred 
against  the  appellants  four  Informations,  first,  for 
having,  as  trustees  of  the  Cyprus  Workman's  Club  and 
Institute,  on  the  12th  of  March,  1885,  retailed  one  gill 
of  brandy  without  having  a  license,  contrary  to  the 
provisions  of  28  Ylct,  ch.  27,  $  19;  secondly,  for  hav- 
ing, as  trustees  as  aforesaid,  on  the  17th  of  March, 
1885,  sold  one  pint  of  beer  by  retail,  without  having  an 
excise  license,  contrary  to  the  provisions  of  4  &5  Wm. 
4,  oh.  85, 9  17;  thirdly,  for  having,  as  trustees  as  afore- 
said, sold  a  gill  of  port  wine,  contrary  to  the  statute 
in  that  behalf:  fourthly,  for  having,  as  trustees  as 
aforesaid,  sold  two  cigars  without  having  a  license, 
contrary  to  the  provisions  of  6  Geo.  4,  ch.  81,  $  26. 
The  justices  convicted  the  appellants  in  the  several 
penalties  of  251.,  102. ,  101.,  and  25f.  and  oosts,  and  In  de- 
fault of  payment  adjudged  distress  for  payment  and 
in  default  of  sufficient  distress,  imprisonment  for  the 
several  terms  of  two  months,  one  month,  one  month, 
and  two  mouths  respectively. 

The  material  point  ndsed  by  the  justices  in  the  case 
submitted  to  us  Is  this :  Even  assuming  (about  which 
hereafter)  that  the  relation  of  master  and  servant  or 
principal  and  agent  existed  between  the  appellants 
and  the  steward  of  the  club,  who  was  the  person  who 
actually  sold  the  articles  In  question  to  other  than 
members  on  affiliated  members  of  the  club,  can  the 
appellants  be  convicted  when  they  proved,  as  they  did 
In  the  present  case  to  the  satisfaction  of  the  justices, 
that  the  steward,  in  selling  the  articles  as  and  where 
he  did,  acted  In  direct  contravention  of  the  bona  fide 
orders  given  by  the  appellants,  and  in  direct  violation 
of  the  rules  of  the  club,  and  without  the  knowledge 
or  assent  direct  or  indirect  of  the  appellants  thereto. 
Such  however  was  the  contention  of  the  Crown. 

It  certainly  sounded  to  us  as  novel ;  but  it  was  in-* 
slsted  that  such  was  the  effect  of  the  statutes,  and  It 
was  said  that  there  were  authorities  in  favor  of  the 
contention.  It  becomes  therefore  necessary  for  us  to 
examine  them.  It  was  very  frankly  admitted  by  Mr. 
Wright,  on  behalf  of  the  Crown,  that  if  the  proceed- 
ing In  hand  had  been  a  prosecution  for  a  crime,  the 
prosecution  could  not  be  maintained ;  but  he  said  that 
the  statutes  In  question  did  not  constitute  the  selling 
of  the  articles  a  crime,  but  only  prohibited  their  sale 
by  a  penalty  enforceable  by  distress  and  subsequent 
imprisonment  In  default  of  distress ;  and  that  the  con- 
viction could  be  upheld.  He  said  that  the  statute 
above  mentioned  enacted  that  **  every  person  who 
should  sell  liquors  or  cigars  without  a  license  was  lia- 
ble to  the  penalties  therein  prescribed."  So  far  he  Is 
correct.  He  then  said  that  It  was  immaterial  whether 
the  appellants  knew  or  did  not  know  whether  the  ar- 
ticles were  being  sold,  if  sold  they  were  by  one  who 
stood  in  the  relation  of  servant  or  agent  to  the  appel- 
lants; and  he  said  that  the  authorities  covered  that 
proposition.  That  however  is  not  the  question  now 
to  be  determined.  The  question  is,  whether  a  master 
or  principal  is  liable  when  the  servant  or  agent  sells  in 
direct  contravention  of  the  bona  fide  orders  given,  and 
without  the  knowledge  or  assent  direct  or  Indirect  of 
the  master  or  principal.  The  following  were  the  oases 
sited. 
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In  the  first  place  he  gave  us  the  ease  iu  1824,  of  Rex 
y.  Marsh,  2  B.  &  C.  717,  where  it  was  held  that  Iu  au 
infurmatlou  under  the  5  Auiie,  oh.  14,  9  2,  against  a 
carrier  for  having  game  in  his  possession  as  carrier,  it 
was  not  necessary  to  prove  that  the  carrier  had  the 
gaoie  iu  his  possession  Icnowiuglj ;  and  therefore  he 
argued,  it  was  not  necessary  to  establish  in  the  present 
case  that  the  appellants  knew  that  the  steward  was 
making  the  sales.  In  our  judgment  all  that  was  de- 
cided in  that  case  was,  that  upon  proof  given  that  the 
carrier  had  the  game  in  his  possession,  a  prima  facie 
case  was  made  out,  and  that  It  lay  upon  him  to  rebut 
that  case,  which  he  could  do  by  establishing  that  the 
game  was  not  put  into  his  wagon  with  his  assent  or 
was  put  In  contrary  to  his  orders.  This  case,  as  it  ap- 
pears to  us,  instead  of  establishing  that  for  which  It 
was  cited,  shows  how  a  prima  facie  case  may  be  rebut- 
ted, as  rebutted  it  was  iu  the  case  iu  hand. 

The  next  case  cited  was  that  of  AUy-^Otn.  v.  Sid- 
don,  1  G.  R.  &  J.  220;  1  Tyrwh.  41,  iu  the  year  1880,  iu 
which  it  was  held  that  a  master  was  liable  for  peual- 
ties  under  the  Smuggling  Act,  58  Geo.  8,  ch.  123,  S  13, 
for  the  illegal  act  of  his  servant  iu  concealing  smug- 
gled goods,  the  master  being  absent  at  the  time  when 
the  act  was  done.  The  judgment  of  the  court  pro- 
ceeded upon  the  epx>aud,  as  stated  by  Alexander,  C. 
B.,  **  that  whatever  a  servaut  does  in  the  course  of  the 
employment  with  which  he  is  intrusted,  and  as  part  of 
it,  is  the  master*8  act.*'  **The  legal  presumptiou  is 
so,*' says  the  Chief  Baron, '*  unless  the  contrary  be 
shown."  In  the  present  case  it  was  showu  that  the 
appellants  did  not  authorize  the  acts  of  the  st-eward, 
and  the  case  therefore  Is  uo  authority  for  the  pro- 
position put  forward,  but  is  a  cogent  authority  against 
it. 

The  next  case  was  that  of  Da»ie$  v.  Harvey,  L.  R.,  9 
Q.  B.  488,  where  It  had  been  held  that  a  guardian  of 
the  poor  was  properly  convicted  for  furnishing  for  his 
profit  goods  to  be  given  iu  parochial  relief,  although 
he  had  no  knowledge  that  the  goods  were  to  be  given 
in  parochial  relief.  This  case  was  decided  upon  the 
ground,  that  although  the  defendant  did  not  know 
for  what  purpose  the  goods  were  required,  yet  that 
his  partner  did,  and  that  the  goods  were  supplied  by 
the  partner  within  the  scope  of  the  partnership  au- 
thority,  for  the  profit  of  both  partners.  This  case  does 
not  help  the  Crown;  for  iu  the  present  case  the  arti- 
cles were  manifestly  sold  beyond  and  without  the 
scope  of  the  authority  given. 

The  case  of  MnUim  v.  ColUm,  L.  R.,  9  Q.  B.  282,  was 
next  cited.  In  that  case  it  was  held  that  a  licensed 
victualler  was  liable  to  be  couvicted  under  85  &  86 
Vict.,  ch.  94,  S  18,  for  ije  act  of  his  servaut  knowingly 
supplying  liquor  to  a  constable  on  duty.  All  that  this 
case  decided  was  that  a  licensed  victualler  was  liable 
for  the  act  of  his  servaut  within  the  scope  of  his  em- 
ployment; but  it  is  no  authority  whatever  for  the  lia- 
bility of  the  master  for  the  act  of  his  servant  outside 
the  authority  given. 

It  was  then  urged  that  the  case  of  Condy  v.  LeCocq, 
18  Q.  B.  DIv.  207,  having  held  that  the  master  under 
the  same  statute  was  liable  even  though  neither  mas- 
ter nor  servant  knew  that  the  constable  was  on  duty, 
that  therefore  it  was  an  authority  on  behalf  of  the 
Crown.  It  was  upon  this  case,  as  we  are  informed* 
that  the  jostioes  to  a  great  extent  relied  when  they 
convicted  the  appellants.  We  cannot  follow  their 
ratio  decidendL  Even  assuming  that  the  case  was  not 
decided  upon  the  special  wording  of  $  16  of  85  &  86 
Vict.,  ch.  94,  which  It  was,  how  does  the  fact  of  neither 
master  nor  servant  knowing  that  the  constable  was  on 
duty  establish  that  the  master  is  liable  where  a  servant 
acts  in  direct  contravention  of  the  orders  given?  It 
does  nothing  of  the  kind. 


The  above  were  the  authorities  alleged  to  cover  the 
Crown*s  contention  in  this  case.  It  is  manifest  that 
they  do  not. 

As  to  the  point  urged,  that  the  money  taken  by  the 
steward  for  the  articles  sold  went  into  the  coffers  of 
the  club,  and  not  into  the  steward*s  pocket,  we  say 
that  that  would  have  been  au  ingredient  for  the  jus- 
tices to  take  Into  their  consideration,  when  determin- 
ing whether  the  steward,  when  he  sold,  was  acting  in 
reality  iu  contravention  of  the  orders  given.  But 
inasmuch  as  the  justices  have  determiued,  upon  the 
facts  proved  before  them,  that  the  steward  had  orders 
from  the  appellants  not  to  serve  any  oue  but  members 
and  affiliated  members  of  the  club,  aud  that  they  were 
bona  fide  orders,  aud  that  he  transgressed  them,  and 
as  they  couvicted  t^e  appellants  because  they  were 
legal  owners  of  the  property  of  the  club  aud  mem- 
bers of  the  committee,  this  point,  is  of  no  avail  to  the 
Crown. 

We  give  uo  judgment  upon  the  point  as  to  whether 
the  steward  was  servaut  or  agent  of  the  appellants; 
for  it  is  not  material  now  to  do  so.  We  give  judgmeut 
for  the  appellants  with  costs;  aud  the  conviction  must 
be  quashed. 

Conviction  quashed. 

Solicitor  for  appellants,  E.  Newman. 

Solicitor  for  the  Crown,  Solicitor  for  Inland  Revenue, 


WAHEHOUSEMAN—  FALSE  REPRESENTATIONS 
AS  TO  SECURITF  OF  BUILDING, 

NEW  YORK  COURT  OF  APPEALS,  JUNE  1,  1886. 

HlOKET  y  MOBBBLL. 

Where  a  warehooseman,  in  a  circular  soliciting  patrons, 
states  that  the  exterior  of  his  buUding  is  **  flre-proof/' 
and  that  **  no  expense  has  been  spared  in  supplying  pro- 
tection against  the  spread  of  fire,"  etc.,  and  part  of  the 
portion  described  as  flre-proof  is  of  wood,  it  Is  a  false 
statement.  If  made  by  him  with  knowledge  of  the  com- 
ponent parts  of  his  building,  and  with  intent  to  deceive, 
and  he  will  be  liable  toone  who  was  induced  by  the  state- 
ment to  deliver  property  to  be  stored  in  the  building,  and 
thereby  incurred  loss. 

APPEAL  from  General  Term  New  York  Common 
Pleas,  affirming  judgmeut  of  Trial  Term.    The 
defendant  had  judgment  below. 

3f r.  Hole,  for  appellant. 

Jfr.  Botoers,  for  respondent. 

DANTOirrH,  J.  As  to  the  character  of  this  action 
the  parties  are  agreed.  It  was  for  **  falsely  aud  fraud 
ulently,*'  aud  '*  with  an  intent  to  deceive  aud  defraud 
the  plalutlfl^*'  represeutlug  among  other  things,  that 
the  defendant's  warehouse  was  ''fire-proof  on  the  ex- 
terior," whereby  the  plaintiff  was  iuduoed  to  deliver 
to  him,  to  be  stored  therein,  certain  property  of  value, 
which  while  there  was  destroyed  by  fire  communi- 
cated from  the  outside  *'to  the  wooden  cornice  and 
wooden  window-frames  **  of  the  warehouse,  and  thence 
to  the  property  Iu  question.  The  answer  admitted 
that  defendant  was  proprietor  of  the  warehouse;  that 
It  aud  the  articles  described  in  the  complaint  were  de- 
stroyed by  fire;  but  denied  the  other  matters  above 
referred  to  as  making  out  a  cause  of  action,  and  set  up 
that  *'  the  property  was  received  aud  stored  by  him  as 
a  warehouseman,  and  in  no  other  capacity,  aud  nnder 
the  special  contract  that  the  goods  were  stored  at  the 
owner's  risk  of  fire." 

There  was  uo  ooutroversy  as  to  the  evidence.    The 
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qaestlon  was  determiiwd  upon  that  introdaoed  bjthe 
plaintiff,  and  in  view  of  the  law  ai  It  Btood  at  the  time 
of  the  bailment.  The  appellant  refers  to  the  statute 
(Imwb  19ri,  oh.  742,  $  6)  "  in  relation  to  storage,  and 
other  purposes ;  *'  Imposing  liabilities  upon  persons  for 
any  Hn  resulting  from  their  willful  and  culpable  neg^ 
llgenoe,  and  among  other  things,  requires  the  closing 
of  iron  shutters  '*  at  the  completion  of  the  business  of 
each  day,  by  the  occupant  of  the  building  having  use 
or  control  of  the  same;  '*  but  the  complaint  contains 
no  allegation  of  negligence,  and  so  the  action  could 
not  stand  on  that  ground  either  at  common  law  or  by 
statute.  Another  statute,  also  referred  to,  relating  to 
buildings  in  the  city  of  New  York  (Laws  1871,  oh.  625, 
fU),  isof  some  importance  In  its  bearing  upon  the 
point  chiefly  pressed  upon  us,  and  as  likely  to  hare 
been  In  contemplation  of  both  parties.  It  is  there 
Iproyided  that  buildiogs  of  a  certain  description^ 
within  which  the  storehouse  In  question  comes— ehall 
haye  doors  and  blinds  and  shutters  made  of  fire- 
proof metal  on  every  w  indow  and  opening  above  the 
first  storx. 

The  plaintilfB  testimony  went  to  show  that  she  was 
induced  to  store  her  goods  with  the  defendant  by  rep- 
resentations contained  in  a  circular  issued  by  him,  the 
object  of  which  was  to  call  **  the  special  attention  of 
persons  having  valuable  articles,  merchandise,  or 
other  property  for  storage  to  his  new  first-class  stor- 
age warehouse.  In  the  erection  of  which,**  it  is  said, 
among  other  things,  *' no  expense  has  been  spared  in 
supplying  light,  ventilation,  and  protection  against 
the  spread  of  fire ;  the  exterior  being  fire-proof,  and 
the  interior  being  divided  off  by  heavy  brick  walls. 
Iron  doors,  and  railings,  appropriate  and  convenient 
In  every  way  for  the  various  kinds  of  articles  to  be 
stored." 

The  learned  counsel  for  the  appellant  argues  that 
the  only  statemeuts  of  facts  in  the  paragraph  quoted 
kre  those  which  relate  to  the  interior  as  divided  by 
heavy  brick  walls,  iron  doors,  and  railings ;  that  as  to 
those  the  defendant  bad  knowledge,  and  concedes 
that  their  non-existence  would  make  him  guilty  of  a 
misrepresentation.  This  is  a  very  narrow  view  of  the 
subject,  and  could  prevail,  If  at  all,  only  by  conceding 
that  tlie  defendant  purposely  avoided  mention  of  those 
things,  which  If  stated  would  make  his  solicitations 
less  attractive,  and  display  him  as  the  owner  of  a 
building  combustible  on  the  outside,  and  so  of  little 
security  to  Its  contents  if  they  liappened  to  be  of  the 
same  character. 

We  think  the  appellant's  ground  of  complaint  a  just 
one.  It  was  proven  that  in  fact  the  window-frames  in 
the  warehouse  were  of  wood ;  that  at  the  outside  of 
the  windows  there  were  no  shutters;  that  the  cornices 
were  otwood,  covered  with  tin.  The  fire  occurred  In 
the  evening.  It  originated  In  other  buildings  across 
the  street,  and  from  them  communicated  to  the 
wooden  window-frames  on  the  defendant's  building. 
An  architect  and  a  builder,  examined  as  experts,  tes- 
tified that  a  building  constructed,  as  was  the  one  In 
question,  **  wljCh  wooden  window-frames  and  sashes, 
and  no  outside  shutters,"  could  not  be  deemed  fire- 
proof, and  that  in  October,  18S1,  it  was  practical  to 
erect  a  storage  warehouse  which  would  be  fire- 
proof on  the  exterior.  At  the  close  of  the  plaintiffs 
evidence  she  was  nonsuited,  upon  the  ground  that  the 
statement  In  the  circular,  as  to  the  character  of  the 
exterior  of  the  building,  was  a  mere  expression  of  an 
opinion,  and  not  the  statement  of  a  fact.  Upon  the 
same  ground  the  judgment  was  affirmed  at  the  Qeneral 
Term. 

In  such  a  clcoular,  obviously  intended  as  an  adver- 
tisement, high  coloring  and  exaggeration  as  to  the  ad- 
vantages offsred  must  be  expected  and  allowed  for; 
but  when  the  author  descends  to  matters  of  descrip- 


tion and  affirmation,  no  misstatement  of  any  material 
fact  can  be  permitted,  except  at  the  risk  of  making 
compensation  to  whoever,  in  reliance  upon  it,  suffers 
injury.  Here  the  allegation  is  that  the  exterior  of  the 
building  is  fire-proof.  It  neeessorily  refers  to  the 
quality  of  the  material  out  of  which  it  is  constructed, 
or  which  forms  its  exposed  surface.  To  say  of  any  ar- 
ticle It  Is  fire  -proof  conveys  no  other  Idea  than  that 
the  material  out  of  which  it  Is  formed  is  incombusti- 
ble. That  statement,  as  regards  oertaiu  well-known 
substances  usually  employed  in  the  construction  of 
buildings,  while  it  might  In  some  final  sense  be  deemed 
the  expression  of  an  opinion,  oould  In  practical  affairs 
be  properly  regarded  only  as  a  representation  of  a  fact. 
To  say  of  a  building  that  it  Is  fire« proof  excludes  the 
idea  that  It  is  of  wood,  and  necessarily  implies  that  It 
is  of  some  substance  fitted  for  the  erection  of  fire- 
proof buildings.  To  say  of  a  certain  portion  of  a 
building  it  is  fire-proof,  suggests  a  comparison 
between  that  portion  and  other  parts  of  the  build- 
ing not  so  characterized,  and  warrants  the  con- 
clusion that  It  is  of  a  different  materiaL  In  regard 
to  such  a  matter  of  common  knowledge,  the  statement 
Is  more  than  the  expression  of  opinion.  No  one  would 
have  any  reason  to  suspect  that  any  two  persons  oould 
differ  in  regard  to  it.  But  when  we  look  at  the  words 
accompanying  this  statement,  vis. :  *'  No  expense  lias 
been  spared  in  supplying  protection  against  the  spread 
of  flre»"  all  possibility  of  doubt  seems  removed.  This 
danger  Is  pointed  out  as  the  one  thing,  which  move 
than  another,  the  owner  hod  In  view  and  guarded 
against;  and  the  rest  of  the  sentence  shows  with  what 
result,  viz.,  **  the  exterior  being  fire-proof,"  and  the 
interior  divided  off  by  heavy  brick  walls,  iron  doors, 
and  railings.  Thus  the  expenditure  of  money  is  said 
to  have  been  limited  only  by  the  accomplishment  of 
the  desired  object,  and  the  statement  of  the  material 
used  is  connected  with  Uie  representation  as  to  the 
quality  of  the  exterior.  No  one  reading  o f  Inside  walls 
and  railings  of  incombustible  material,  and  of  an  ex- 
terior fire-proof,  oould  suppose  that  a  preoautlou 
against  fire  made  necessary  by  statute  had  been  omit- 
ted, or  that  a  builder  who  called  attention  to  such 
matters  as  an  Inducement  to  patronage  could  liave  re- 
garded wooden  window-frames  as  in  any  sense  fire- 
proof. The  language  of  the  circular  is  verj  empliatlc^ 
In  effect,  it  eays  the  imiidlngs,  as  a  whole,  have  been 
erected  at  on  Immense  cost,  from  which  assertion 
alone,  in  view  of  the  business  to  which  they  were  de- 
voted,  one  would  expect  strength  and  adaptation  of 
materials,  and  sklU  In  constfuctlon,  affording  security* 
at  least,  against  all  the  ordinary  dangers  to  which 
property  mighc  be  exposed  when  put  in  store.  But 
this  general  statement  is  lollowed  by  the  declaration 
that  no  expense  has  been  spared  in  supplying  **  protec- 
tion against  the  spread  of  fire; "  and  this  assurance  Is 
made  prominent  by  the  display  of  capital  letters,  and 
justified  by  the  explanation  which  relatee  to  an  ex* 
istlng  state  of  things,  vis.,  ''the  exterior  being  fire- 
proof," and  still  further  emphasised  by  the  more  mod- 
erate and  qualified  statement  as  to  the  interior.  That 
Is  not  said  to  be  fire-proof,  but  only  '*  divided  off  by 
heavy  brick  vralls  and  iron  doors  and  railings  ;*' de- 
scribing at  the  Same  time  its  arrangement,  and  tlie 
substance  of  ite  walls  and  partitions. 

As  to  this  therefore  the  statement  would  l>«  true, 
althouc^  the  floors,  lintels,  stairs,  landings,  ties,  joists, 
ceilings,  and  other  parts  were  of  wood,  but  no  such 
discrimination  is  suggested  as  to  the  exterior.  The 
strength  of  the  walls  might,  indeed  be  impaired  by 
the  necessary  openings  for  doors  and  windows,  but 
for  the  purpose  of  preventing  mischief  by  fire,  ores 
the  defendant  put  it,  *Hhe  spread  of  fire,"  the  exterior 
is  pronounced  fire-proof.  Had  he  only  said  of  the  exr 
terior,  as  he  did  of  the  Interior,  <*  the  wall  is  of  brick," 


Digitized  by 


Google 


70 


THE  ALBANY  LAW  JOURNAL. 


the  intending  oastomer  would  have  been  put  to  an  in* 
quiry  as  to  the  window-frames  and  doors.  He  said 
much  more.  We  thiulc  therefore  that  the  defendant 
must  be  regarded  as  statiuf?  a  fact,  and  not  as  express- 
ing a  mere  opinion,  when  he  described  the  exterior, 
that  is,  the  whole  exterior  of  his  buildings  as  fire- 
proof. Suoh  statement  Is  not  to  be  classed  with  those 
relating  to  value,  or  prospeotiye  profits,  or  prospects 
of  business,  or  assertions  in  regard  to  a  speculative 
matter, concerning  any  of  which  men  may  differ.  It 
relates  to  something  accomplished;  to  an  existing 
fact,  as  distinguished  from  one  yet  to  come  into  exist- 
ence. It  was  made  after  calling  to  mind  the  use  to 
which  the  buildings  were  to  be  put,  the  fact  that  the 
attention  of  the  builder  had  been  especially  directed 
to  *'  protection  against  the  spread  of  fire,*'  which  could 
be  effected  only  by  the  use  of  proper  materials,  and  the 
statement  was  made  with  knowledge  that  such  mater- 
ials had  not  been  used. 

Nor  is  it  like  the  safe  case  cited  by  the  respondent, 
Walker  v.  Milner,  4  Fost.  &  P.  745.  There  the  action 
was  upon  a  warranty  that  **  the  safe  In  question  was 
thief-proof;  '*  '*that  nothing  can  break  into  it.'*  It  was 
broken  into.  There  was  no  suggestion  of  fraud  or  dc^ 
celt,  and  the  jury  were  required  to  discriminate  be- 
tween what  was  represented  and  what  was  warranted, 
and  unless  satisfied  there  was  a  warranty,  to  find  for 
the  defendant.  The  safe-maker's  prospectus  was  put 
in  evidence.  It  stated  that  the  safes  would  insure  the 
safety  of  valuable  property  contained  in  them.  The 
court  said :  **  The  words  cited  from  the  circular  could 
hardly  be  understood  In  the  sense  of  a  warranty  or 
assurance  of  perfect  safety,  but  only  as  importing  a 
representation  of  a  high  degree  of  strength.**  They 
were  promissory  merely.  Then  plaintiff's  counsel  re- 
ferred to  a  later  prospectus,  in  which  the  safes  in  ques- 
tion were  only  spoken  of  *'a8  of  the  strongest  secur- 
ity,** and  relied  on  this  as  implying  a  withdrawal  of 
the  previous  warranty.  But  Cockburu,  X,  observed 
that,  '*  assuming  later  prospectuses  to  have  been  issued 
after  the  burglary,  It  was  only  dictated  by  common 
honesty;  for  after  it  had  been  found  by  actual  experi- 
ence that  the  safe  was  not  absolutely  secure  against 
all  possible  attempts,  it  would  have  been  fraudulent  to 
oontioue  previous  description.**  In  the  case  at  bar  the 
plaintiff  alleges  fraud.  A  jury  might  find  that  an  ex- 
terior of  a  city  building,  partly  of  wood.although  to  no 
greater  extent  than  the  one  in  question  was  not  fire- 
proof within  the  meaning  and  intent  of  the  circular. 
They  might  also  find  that  whea  the  circular  was  is- 
sued this  fact  was  known  to  the  defendant;  and  then 
the  doctrine  suggested  by  Cockbum,  J.,  in  the  case 
cited,  would  have  some  application. 

Nor  do  the  other  cases  referred  to  seem  to  support 
respondent's  contention.  They  exclude  the  idea  of 
fraud,  and  relate  to  matters  of  mere  opinion ;  as 
whether  a  certain  valve  will  consume  smoke  and  save 
fuel  {Prideaux  v.  DunnetU  1  C.  B.  LN.  S.]  613,  whether 
certain  pictures  were  the  work  of  the  old  masters,  or 
copies  [Jendwint  v.  Slade^  2  Esp.  571),  whether  land 
was  of  the  value  certified  to.  Qordon  v.  BuUeVt  105  U. 
8.  554.  But  in  none  of  them  is  it  denied,  that  if  the 
person  making  the  statement  or  expressing  the  opinion 
had  at  the  time  knowledge  of  its  falsity,  the  action 
would  lie.  It  is  certainly  well  settled  upon  principles 
of  natural  justice,  that  for  every  fraud  or  deceit  which 
results  in  consequential  damage  to  a  party,  he  may 
have  an  action. 

Here  the  complaint  states,  not  only  a  false  represen- 
tation, with  a  fraudulent  intent,  but  that  the  false- 
hood was  conscious  and  willful ;  that  by  it  the  plaintiff 
was  induced  to  deliver  her  property  to  be  stored  in 
the  building,  and  thereby  incurred  loss.  The  evidence 
may  be  so  viewed  as  to  sustain  these  allegations.    The 


learned  counsel  for  the  respondent  has  stated,  in  the 
broadest  and  most  unqualified  terms,  as  a  proposition 
not  to  be  disputed,  *'  that  no  man  is  liable  for  the  ex- 
pression of  his  opinion  or  judgment."  But  this  is 
true  only  when  the  opinion  stands  by  itself  and  is  in- 
tended to  be  taken  as  distinct  from  any  thing  else; 
and  where  the  proposition  is  found  in  the  t>ooks,  it  is 
so  restricted.  Thus  it  is  said :  '*  Matters  of  opinion, 
stated  merely  as  such,  will  not  in  general  form  the 
ground  to  a  legal  charge  of  fraud.**  Leake  Cont.  355; 
giving  many  instances,  and  also  exceptions  to  the  rule. 
Statements  of  value  have  been  held  insufficient  to  sua* 
tain  an  action,  where,  as  it  is  said,  there  were  **  mere 
matters  of  opinion  *'  (Stmar  v.  Canaday,  53  N.  T.  306), 
but  at  the  same  time  it  is  shown  that  under  certain 
circumstances  they  are  to  be  regarded  as  affirmations 
of  fact,  and  then  if  false,  an  action  can  be  maintained 
upon  them.  The  same  rule  applies  where  A.  desiring 
credit  for  B.  for  a  certain  amount,  the  latter  asks  C. 
as  to  the  solvency  of  A.,  and  he  replies,  "  He  Is  good ; 
as  good  as  any  man  in  the  country  for  that  sum."  No 
doubt  this  involves  opinion ;  but  it  Is  held  that  if  the 
recommendation  was  made  in  bad  faith,  and  with 
knowledge  that  A.  was  insolvent,  G.  would  be  liable. 
Upton  V.  Vail,  6  Johns.  181.  And  so  as  to  every  rep- 
resentation concerning  a  matter  of  fact,  by  which  one 
man  is  induced  to  change  his  position,  to  his  Injury^ 
or  the  benefit  of  another,  it  may  be  so  expressed  as  to 
bind  the  person  making  it  to  its  truth;  whether  it  take 
the  form  of  an  opinion  or  not,  or  it  may  appear  that  it 
was  not  Intended  to  be  acted  upon.  In  the  latter  case 
no  obligation  is  incurred. 

In  the  circular  issued  by  the  defendant  there  are 
many  words  of  commendation,  which  however  strong, 
could  not  be  relied  upon  as  the  basis  of  contract.  The 
ones  at  first  referred  to  are  of  that  character.  They 
relate  to  the  present,  and  descritie  a  portion  of  the 
building  in  Its  existing  state  as  ''being  fire-proof." 
This  is  not  a  matter  of  opinion,  for  it  defines  a  state  or 
condition,  and  if  part  of  that  portion  was  of  wood, 
may  properly  be  regarded  as  a  "  false  statement  of  a 
fact.*'  Whether  the  defendant  knew  the  conponent 
parts  of  his  own  buildings,  and  if  so,  whether  the 
statement  was  made  with  intent  to  deceive,  and 
whether  it  was  an  inducement  to  the  contract,  the 
learned  counsel  for  the  respondent  has  fully  argued. 
At  present  it  is  unnecessary  to  discuss  those  questions, 
for  it  seems  to  us  they  are,  as  the  case  stands,  properly 
for  the  jury,  and  upon  the  only  point  which  appears 
to  have  been  considered  by  the  court  below  we  are 
obliged  to  differ  from  them. 

That  the  Issues  may  be  more  fully  tried  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted, with 
costs  to  abide  the  event. 

All  concur,  except  Andrews  and  Miller,  JJ.,  not  vot- 
ing, and  Earl,  J.,  dissenting. 


CONTBACT  OF  FIDUCIABT  FORBONOa  TO  EDi^ 
SELF— PUBLIC  POLIOr. 

MISSOURI  SUPBEME  00X7BT. 

LAimiSY.  Saxton. 

Defendant,  an  executor,  lent  to  plaintiff  out  of  the  funds  of 
the  estate  $16,000,  and  took  plaintiff*  s  note  for  that 
amount.  Plaintiff  actually  receiTed  only  $16,000,  deftod- 
ant  by  agreement  retaining  the  other  $1,000  aa  a  bonus  to 
himself  for  making  the  loan  Defendant  afterward  be- 
came the  owner  of  the  note  in  his  own  right,  and  in  this 
suit  sought  to  enforce  it  for  the  full  amount.  Held,  that 
plaintiff  was  entitled  to  a  deduction  for  the  $1 ,000. 
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Black,  J.  This  was  a  suit  to  enjoin  the  sale  of  oer- 
tala  real  estate  under  a  deed  of  trust  fciven  to  secure  a 
promissory  note  made  by  the  plaintiff,  Israel  Laudis, 
and  two  other  persons  as  his  securities,  for  $16,000  due 
in  two  years  after  the  date  thereof  with  interest  at  the 
rate  of  ten  per  cent  per  annum,  interest  payable  annu- 
ally. The  note  is  payable  to  the  defendant,  Albe  H. 
Sazton,  executor  of  the  estate  of  John  Patee,  de- 
ceased. 

The  defendant  filed  answer,  in  which  he  set  up 
the  note  and  deed  of  trust  and  prayed  for  a  foreclos- 
ure. 

YariooB  payments  were  conceded  to  have  been 
made  on  the  note  from  time  to  time,  and  as  the  issues 
over  the  credit  of  date  January  20,  1874,  were  ruled 
for  the  appellant,  they  need  not  be  further  consid- 
ered. 

The  contest  in  this  court  grows  out  of  a  claim  of  the 
plaintiff  for  a  deduction  of  $1,000  from  the  face  of  the 
note,  which  was  refused  by  the  Circuit  Court,  and 
hence  there  was  a  decree  of  foreclosure,  from  which 
the  plaintiff  appealed. 

The  facts  as  to  the  $1,000  are  as  follows-  In  1868, 
and  at  the  date  of  the  note,  Landis  was  embarrassed 
and  went  to  Sazton  to  borrow  $15,000.  He  offered  to 
pay  Sazton  a  bonus  of  $1,000  for  a  loan  of  that  amount 
of  money,  or  for  negotiating  a  loan.  Sazton,  who  was 
then  ezecutor  of  the  Patee  estate  and  president  of  a 
bank,  agreed  to  let  hira  have  the  money  from  the 
Patee  estate  on  the  proposed  terms,and  thereupon  the 
note  and  deed  of  trust  were  ezecuted.  The  funds  of 
the  estate  were  then  in  gold  coin,  then  at  a  premium. 
Sazton  converted  the  same  into  currency,  and  on  the 
2d  of  April,  1863,  made  a  memorandum  on  the  note  to 
the  effect  that  interest  should  commence  from  that 
date.  At  the  same  time  Saxton  deposited  to  the 
credit  of  Landis  $15,000  and  took  a  credit  for  himself 
of  $1,000,  thus  reducing,  we  infer,  the  Patee  estate  ac- 
count $16,000. 

Plaintiff,  In  his  testimony,  says  he  did  not  agree  to 
give  defendant  a  bonus  of  $1,000,  but  the  other  evi- 
dence and  the  attending  circumstances  show  conclu- 
sively that  he  did,  and  that  the  transaction  was  as  be- 
fore stated. 

The  plaintiff  drew  out  and  used  the  $15,000  placed 
to  his  credit.  Nothing  more  was  said  of  the  matter 
until  in  1S80  or  1881,  when  the  plaintifTs  son  discov- 
ered from  the  father^s  pass-book  that  only  $15,000  had 
been  received  on  the  note,  and  then  for  the  first  time 
followed  the  demand  for  a  deduction  of  $1,000. 

An  agent  for  loaning  money  may  take  a  reasonable 
commission  from  the  borrower,  even  with  the  knowl- 
edge of  the  lender,  and  still  the  transaction  will  not  be 
usurious,  though  the  amount  of  interest  reserved  to 
the  lender  be  the  full  lawful  interest.  Smith  v.  Wolf, 
65  Iowa,  555;  Acheaon  v.  Chase,  28  Minn.  211;  Tyler 
Usury,  172.  Had  the  $1,000  been  paid  to  some  third 
person  solely  for  negotiating  the  loan,  and  without 
any  participation  therein  by  the  Patee  estate,  it  must 
follow  the  transaction  could  not  be  declared  usurious. 
FeUoies  v.  Longyor,  91  N.  Y.  324,  was  a  suit  to  fore- 
close a  bond  and  mortgage.  In  that  case  Mrs.  Longyor 
gave  the  bond  and  mortgage  to  Downer,  guardian,  for 
$5,000.  He,  as  guardian,  assigned  the  bond  and  mort- 
gage to  Mrs.  Fellows,  who  prosecuted  the  foreclosure 
suit.  In  that  case  It  appears  Mrs.  Longyor  actually 
got  $5,000.  The  transaction  was  connected  with 
another,  and  for  both  Downer  individually  received  a 
bonus.  It  did  not  appear  what,  if  any,  specific  part  of 
the  bonus  was  to  be  allowed  for  the  loan  of  the  $5,000. 
It  is  there  said  the  funds  did  not  in  equity  belong  to 
Downer,  but  were  the  property  of  the  estate  of  which 
he  was  the  representative;  and  the  conclusion  is 
reached  that  he  could  not  be  considered  the  lender  of 
the  tmst  funds  within  the  meaning  attached  to  that 


term  of  the  statute  relating  to  usury.  Here  the  eze- 
cutor, not  as  such,  but  Sazton  individually,  is  the 
owner  of  the  note,  and  in  point  of  fact  only  $15,000  was 
paid  to  Landis.  Whether  the  note  should  be  held  to 
be  tainted  with  usury  in  the  hands  of  the  Patee  es- 
tate or  assignees,  other  than  Sazton,  presents  a  ques- 
tion which  we  do  not  determine. 

Saxton  having  become  the  owner  of  the  note,  seeks 
to  foreclose  the  mortgage,  and  in  the  case  of  FeUoxM 
V.  Longyor  it  was  an  assignee  from  the  estate  who 
sought  to  foreclose  the  mortgage.  This  difference  in 
the  parties  is  material,  and  opens  the  way  for  the  ap- 
plication of  other  rules  of  law.  Saxton,  as  ezecutor, 
was  a  trustee.  He  had  no  right  to  speculate  with  the 
trust  property  or  to  make  gains  therefrom  individually 
beyond  his  allowed  compensation,  and  the  law  fized 
the  amount  of  his  compensation.  It  Is  against  public 
policy  to  allow  an  ezecutor  or  administrator  to  make 
commissions  over  and  above  that  allowed  by  law  by 
speculating  or  loaning  the  trust  funds.  Sazton*s  con- 
tract for  the  bonus  was  illegal,  a  contract  which  a 
court  would  not  enforce.  Story  Agency,  %  330.  A 
trustee  cannot  hold  on  to  money  thus  illegally  made 
by  the  use  of  the  trust  property  or  by  the  use  of  his 
position  as  trustee,  and  he  might  be  required  to  ac* 
count  therefor  to  the  beneficiary  in  the  tmst.  Betit, 
receiver^  v.  Priest,  not  yet  reported.  It  is  equally 
clear  that  the  court  will  not  enforce  the  performance 
of  the  illegal  contract.  Story  Eq.,  §  298.  If  the  de- 
fendant is  not  here  literally  seeking  to  enforce  the 
verbal  bargain  by  which  he  received  the  bonus,  he  is 
seeking  to  enforce  the  contract,  by  the  enforcement 
of  which  he  is  enabled  to  hold  on  to  the  bonus,  and 
without  which  he  cannot  retain  It.  In  short,  having 
accounted  to  the  estate  for  the  note,  he  must  now  col- 
lect the  note  to  the  full  amount  or  lose  the  bonus.  It 
is  but  an  indirect  way  of  recovering  back  that  which 
was  received  by  an  illegal  and  prohibited  contract. 
We  cannot  see  that  in  contemplation  of  law  Sazton 
occupies  any  other  or  better  position  than  that  of  su- 
ing Landis  directly  for  the  bonus.  In  such  a  suit  he 
would  not  receive  the  aid  of  the  courts.  It  follows 
that  the  deduction  of  $1,000  must  be  made  from  the 
face  of  the  note. 

The  judgment  Is  reversed  and  the  cause  remanded, 
to  be  preceded  with  according  to  the  principles  before 
stated. 

All  concur  ezcept  Henry,  C.  J.,  who  dissents. 


STATUTE  OF  LIMITATIONS —OEBTIFIOATE  OF 
DEPOSIT. 

SUPREME  COURT  OF  INDIANA,  MARCH  81,  1886. 

Long  v.  SxRAua* 
An  instrument  reading  thus:  **  Received  of  Joseph  8.  Long 
sixteen  hundred  dollars  on  deposit,  in  national  currency. 
Straus  Bros.,  is  a  written  contract  acknowledging  the 
receipt  of  moDoy,  and  promising  to  repay  it,  and  is  not 
barred  by  the  six  years'  statute  of  limitations. 
A  PPEAL  from  Noble  Circuit  Court. 

H,  O,  Zimmerman  and  Oreen  A  BoUwoeU,  for  appel- 
lant. 
J.  /.  Best  and  J.  H.  Baker,  for  appellees. 

EiJLiOTT,J.    The  instrument  upon  which  this  action 
is  founded  reads  as  follows : 

**  Received  of  Joseph  S.  Long  slzteen'hnndred  dol- 
lars, on  deposit,  in  national  currency. 

**  Stbaus  Bros. 

•*  LIOONIKR,  ApHl  27.  1885." 


*6N.  E.  Rep.  128. 
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This  Instrumeat  U  more  than  a  mere  receipt,  for  It 
embodies  an  agreement.  The  terms  of  the  agreement 
are  not,  it  is  true,  expressly  stated  in  the  iustmment, 
but  they  are  clearly  implied  in  the  language  employed 
by  the  parties.  The  law  Is  a  silent  factor  In  every  con- 
tract, and  it  is  a  factor  in  this  one.  Foulke  t.  JPoUs,  «1 
lud.  ai5;  see  p.  820. 

There  are  indeed  very  few  contracts  that  would  be 
intelligible  if  they  were  considered  as  destitute  of  the 
legal  element,  for  the  law  gives  vitality  and  force  to 
all  contracts,  and  makes  them  intelligible  and  enforce- 
able. Men  are  presumed  to  contract  with  reference  to 
the  law,  and  to  employ  language  that  has  a  legal  mean- 
ing, and  to  which  the  courts  may  g^ve  just  effect.  In 
the  instrument  before  us  the  parties  have  employed 
words  that  have  a  definite  legal  meaning,  and  tiie 
court  cannot  treat  as  meaningless  any  of  the  words 
which  the  parties  have  employed,  for  the  long-settled 
rule  is  that  no  word  shall  be  disregardied  unless  the 
context  clearly  demands  it  There  ie  no  such  demand 
here,  as  there  is  entire  harmony  in  all  the  parts  of  the 
instrument.  It  plainly  declated  that  the  writers  of 
the  instrument  have  received,  on  deposit,  $1,600  of 
the  payee*8  money.  The  words  '*  on  deposit  **  import 
a  c6ntraot,  and  the  context  shows  that  the  money  re* 
oelvedbytbe  persons  with  whom  it  was  deposited 
was  that  of  the  depositor.  The  instrument  would  not, 
in  legal  contemplation,  have  been  one  whit  clearer  if 
the  parties  had  stated  at  fulllength  all  the  details  of 
their  agreement.  The  language  used  creates  a  con- 
tract, and  the  law  implies  as  part  of  the  contract  that 
on  reasonable  demand  the  depositor  Is  entitled  to  re- 
ceive back  tliat  which  belongs  to  him.  The  deposit  of 
money  Is  a  transaction  well  known  to  the  law,  and  is 
one  out  of  which  well-defined  legal  rights  emerge. 
Chief  among  these  rights  is  that  of  the  depositor  to 
receive  his  own  again,  and  a  correlative  of  this  right 
is  the  implied  promise  of  the  person  who  receives 
money  on  deposit  to  return  it  to  the  depositor.  It 
needs  no  express  words  to  create  this  obligation 
to  return  the  money;  the  law  makes  it  an  at- 
tribute of  the  contract.  It  would  shook  every 
one*s  sense  of  justice  to  affirm  that  a  de- 
positor could  not  get  back  his  money  unless  there  Is 
an  express  contract  to  return  It  to  him ;  but  this  can- 
not be  affirmed  without  doing  violence  to  the  well- 
settled  principles  of  jurisprudence.  In  affirming  as 
we  do  that  the  law  enters  into  every  contract  unless 
expressly  excluded,  we  do  no  more  than  restate  one 
among  the  oldest  rules  in  the  law  of  contracts. 
♦*  Every  agreement  and  promise,"  saya  Mr.  Pollock, 
"enforceable  by  law,  is  a  contract.'*  Poll.  Cont.  1.  We 
have  here  an  agreement  enforceable  by  law,  and  there- 
fore a  contract.  The  promise  of  the  signers  is,  to  be 
sure,  an  Implied  one,  but  it  is  none  the  less  a  legal 
promise,  involved  in  the  language  employed  by  the 
contracting  parties.  To  deny  that  the  law  will,  where 
justice  requires  it,  imply  a  contract  that  may  be  eu- 
f orcedy  would  be  to  dispute  a  doctrine  that  runs  back 
to  the  earliest  years  of  the  common  law,  and  surely 
there  can  be  no  case  where  justice  more  Imperatively 
requires  that  such  a  promise  should  be  implied  than 
one  where  money  is  recvived  on  deposit,  for  it  is  in- 
conceivable that  the  person  so  receiving  money  should 
be  under  no  obligation  to  return  or  repay  it  to  the  de- 
positor. The  promise  here  however  is  part  of  the  con- 
tract itself,  for  to  the  language  used  In  the  Instrument 
the  law  affixes  a  definite  meaning. 

If  there  were  no  adjudged  cases  we  should  have  no 
hesitation  in  deciding  on  principle  that  the  instru- 
ment set  forth  In  the  complaint  is  a  contract  for  the 
payment  of  money,  but  there  are  decisions  which  veiy 
fully  sustain  this  conclusion. 

In  Payne  v.  Oordiner.  29  N.  Y.  146,  the  question  was 
thoroughly  discussed,  and  an  instsument  in  all  mate- 


rial aspects  the  same  as  the  one  here  under  dlsooa- 
siun  was  held  to  be  a  contract  of  bailment. 

The  instrument  under  examination  in  Tisloe  ▼. 
Qraeier,  1  Blackf.  863,  was  in  legal  effect  the  same  as 
the  one  before  us.  The  only  difference  in  the  phrase- 
ology of  the  two  instruments  is  that  the  one  in  the 
case  cited  used  the  words  for  **  safe-keeping,"  while 
the  one  we  are  dealing  with  uses  the  words  "on  de- 
posit," and  it  was  held  that  the  instrument  constitu- 
ted a  contract  which  could  not  be  varied  by  parol  evi- 
dence. A  like  ruling  upon  a  very  similar  Instrument 
was  made  in  Dole  r.  Evana,  14  Ind.  288.  Upon  the 
same  general  principle  was  decided  the  case  of  FouPcs 
V.  Falls,  91  Ind.  315,  where  it  was  held  that  an  instru- 
ment in  form  of  a  receipt,  but  containing  a  recital  that 
the  note  described  was  received  for  collection,  was  a 
written  contract.  These  cases,  to  which  many  more 
might  be  added,  establish  the  doctrine  that  such  an 
Instrument  as  the  one  declared  on  constitutes  a  con- 
tract, and  if  it  is  a  contract  it  can  be  none  other  than 
a  written  contract.  It  is  not  the  less  a  written  con- 
tract because  the  law  annexes  to  it  certain  attributes, 
for  this  the  law  does  to  every  contract.  In  proof  of 
the  validity  of  our  conclusion  we  need  adduce  only  one 
instance,  that  of  a  promissory  note,  to  which  the  law 
annexes  three  days  of  grace,  and  yet  we  suppose  no 
one  would  dream  of  affirming  that  a  promissory  note 
was  not  a  written  contract. 

Assuming,  as  we  have  no  hesitation  in  affirming  that 
the  authorities  cited  and  the  principle  referred  to  en- 
title us  to  do,  that  the  instrument  executed  by  the 
appellees  is  a  written  contract,  all  that  remains  is  to 
ascertain  its  character,  and  this  the  authorities  enable 
us  to  do  without  difficulty.  It  Is  a  written  acknowl- 
edgment of  the  receipt  of  money,  and  a  promise  to  re- 
pay it  on  reasonable  demand.  Dan.  Neg.  Inst.,  f  37. 
"Money  on  deposit,"  says  the  Court  of  Appeals  of  New 
Tork,  **  means  ex  vt  termini  money  placed  where  the 
owner  can  command  It  at  any  time.'*  CurtU  v.  Leavitt, 
15  N.  Y.  9,  see  p.  266.  It  is  the  money  of  the  depositor 
due  him  on  a  written  contract,  for  the  law  affixes  to 
the  words  "  on  deposit "  such  a  meaning  as  makes  the 
contract  perfect  and  complete.  1  Story  Cont.  16; 
Pom.  Cont,  S 165;  Story  BaUm.,  8  88;  Payne  v.  Oardi- 
ner,  supra.  It  may  perhaps  be  true  that  the  Instru- 
ment signed  by  the  appellees  is  not  what  Is  known  In 
the  commercial  world  as  a  certificate  of  deposit,  but 
it  is  nevertheless  a  contract  in  writing,  evidencing  the 
receipt  of  money  on  deposit,  and  to  it  all  the  legal  in- 
cidents attach.  If  it  is  a  contract,  and  an  enforceable 
one,  then  this  action  is  well  brought,  and  that  it  is 
such  a  contract  we  have  no  doubt. 

Appellee's  counsel  refer  us  to  thecases  of  Harmon 
v.  James,  7  Ind.  263;  Johnston  v.  (Mes,  85  id.  604; 
Caviness  v.  Bushton,  101  id.  600;  8.  C,  61  Am.  Rep. 
760;  but  there  is  slight,  if  indeed  any,  similarity 
between  those  cases  and  the  present.  It  Is  sufficient 
to  note  one  of  the  important  points  of  difference,  and 
that  is  this:  here  the  instrument  shows  on  its  face  full 
consideration  for  the  promise,  while  in  those  cases  no 
valuable  consideration  was  shown ;  for  this  instru- 
ment discloses  that  the  money  received  on  deposit  be- 
longed to  the  person  to  whom  the^instrumenc  was  ex 
ecuted. 

Our  conclusion  is  that  the  Instrument  declared  on  is 
a  written  contract  for  the  payment  of  money,  and  that 
the  complaint  Is  sufficient. 

The  plea  of  six  years*  statute  of  limitations  is  [bad, 
and  the  court  erred  in  overruling  the  appellant's  de- 
murrer to  it.  We  do  not  deem  it  necessary  to  further 
discuss  the  question ;  for  in  deciding  that  the  contract 
is  a  written  one, we  necessarily  decide  that  the  action 
is  not  barred  by  the  six  years',  statute. 

Judgment  reversed. 

Mitchell,  J.,  did  not  participate  in  the  decision  of 
thUi 
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NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Makdaxitb— Nsw  York  polios  fund — contbibu- 
Tion  MUST  BB  voiiUNT ART.— Section  2,  EOt  of  1885,  oh. 
486,  which  provides  that  *Hhe  said  fund  shall  consist 
of  a  sum  of  monej  equal  to  $2  a  month  for  each  mem- 
ber of  the  police  force  of  said  department,  and  also 
for  each  meml>er  or  employee  of  said  department 
other  than  the  police  force,  who  shall  desire  to  avail 
himself  of  the  privileges  and  provisions  of  this  act,** 

*  *  *  does  not  authorize  compulsory  deductions 
of  the  Bom  named  from  the  wages  of  policemen,  but 
all  contribntions  to  the  fund  must  be  voluntary. 
Jane  1, 1886.  People  v.  McClave.  Opinion  by  Dan- 
f  orth,  .r. 

MORTOAOB— POBBOLOSUBB— DBFAUI/F  IN  PATMBNT 

OF  INTBRBST. — lu  an  actiou  brought  to  foreclose  a 
mortgage  because  of  default  in  the  payment  of  inter- 
est, it  appeared  that  on  May  27, 1880,  the  mortgagor,  at 
an  Interview  be  had  with  plaiutilTs  agent,  expressed 
his  regret  that  he  only  had  with  him  970  of  the  six 
mouths*  interest  due  the  first  then  instant,  and  also 
•aid  to  him,  that  if  the  rest  must  be  paid  then,  he 
would  go  and  procure  the  balance,  and  pay  it ;  that 
the  agent  said  that  he  might  let  the  balance  go,  and 
take  his  time  to  pay  It.  In  September,  1880,  action  was 
brought.  Heldt  that  plaintiff  was  entitled  to  a  decree 
of  foreclosure.  June  1,  1886.  Hotue  r.  EiserUord. 
Opinion  by  Earl,  J. 

KbOUGBNCB— BOAT  SETTIJED  AT  DOCK— UABIUTT 

OF  DOCK  OWNBR.— Plaintiff's  boat,  loaded  with  sand 
consigned  to  defendants,  arrived  at  defendants*  duck 
in  the  night-time,  at  high  tide.  When  the  tide  fell 
the  boat  rested  on  the  bottom,  which  was  bare  at  both 
ends  of  the  boat,  but  a  depression  in  the  center  caused 
the  boat  to  settle,  and  she  was  injured.  Held^  that 
defendants  were  liable.  In  Sawyer  v.  Oakman,  1 
Sawy.  ISi,  the  rule  was  laid  down  that  the  owners  of 
a  dock  are  responsible  for  all  damage  suffered  by  a 
vessel  lawfully  using  the  dock,  caused  by  a  defect  in 
the  bottom  known  to  the  owners  of  the  dock,  and  not 
known  to  the  masters  of  the  vessel.  This  decision 
was  affirmed  in  7  Blatchf.  290.  The  same  rule  was  ap- 
plied in  Carleton  v.  Frauconla  Iron,  etc.,  Co.,  99  Mass. 
216,  where  the  owner  of  a  private  wharf  procured  a 
vessel  to  bring  a  cargo  to  *it,  to  be  there  discharged, 
and  suffered  her  to  be  placed  at  high  water  at  a  place 
apparently  safe,  but  in  fact  unsafe,  there  being  a 
sunken  rock  at  the  adjoining  wharf  of  which 
defendant  had  knowledge.  The  plaintiff  might 
have  moored  safely  at  defendant's  wharf,  but  did 
not  know  of  the  rock.  See  also  Leary  v.  Wood- 
ruff, 4  Hun,  99 ;  affirmed,  76  N.  Y.  617.  In  the  present 
case  the  defendant  hod  authorized  the  cargo  of  sand 
to  be  sent  to  it  to  be  delivered  at  the  wharf  in  ques- 
tion, and  knew  that  it  was  coming,  although  It  did  not 
know  at  what  precise  time.  It  was  bound  to  know 
however  that  it  could  only  be  delivered  at  high  tide, 
which  would  on  the  day  in  question  be  either  about 
noon  or  about  midnight,  the  bottom  being  bare  at  low 
tide.  June  1,1866.  Barbery.  Abendroth,  Opinion  by 
Bapallo,  J. 

PaTBNTS  for  IN VBNTI0N8— PARTNERSHIP  — ORAIj 
AORBEXENT    TO    SHARE    PATENT    TO    BE    PERFECTED 

WITH  FIRM  MONEYS.  —  (1)  Where  a  partner  per- 
suades his  copartner  to  agree  to  pay  expen- 
ses of  experiments  in  perfecting  an  invention 
made  by  a  third  person,  in  consideration  of  a  share 
in  the  results,  and  the  firm  pays  such  expenses,  and 
afterward  the  said  partner  and  the  inventor  take  out 
apttlODt  lor  the  Invention  in  their  Joint  names,  to  the 


exclusion  of  the  other  partner,  the  latter  can  main- 
tain an  actiou  to  compel  his  copartner  to  carry  out  the 
agreement.  It  must  be  assumed  that  the  Inventions 
covered  by  these  patents  were  the  joint  inventions  of 
the  joint  patentees.  This  is  the  Inference  from  the 
patents  themselves,  and  it  is  claimed  that  the  infer- 
ence is  conclusive  and  incontestable  upon  a  collateral 
Inquiry.  Assuming  this  to  l>e  true,  nevertheless  it 
does  not,  we  think,  furnish  an  answer  to  the  claim  of 
the  plaintiff  to  an  interest  in  these  patents  under  his 
arrangement  with  the  defendant.  The  referee  finds, 
and  the  evidence  justified  the  finding,  that  the  most 
material  part  of  the  invention  were  Mixer's.  Korean 
there  be  any  reasonable  doubt  that  the  patents  em- 
braced the  original  idea  of  Mixer,  existing  when  the 
original  negotiation  commenced  between  him  and  the 
defendant,  but  adapted  and  perfected  by  experiment 
until  the  invention  took  Its  final  form.  Assuming,  as 
perhaps  must  be  assumed,  that  in  the  course  of  these 
experiments  the  defendant  contributed  original  sug- 
gestions, which  were  adopted,  and  entitled  him  to 
claim  the  inventions  as  the  joint  inventions  of  himself 
and  Mixer,  nevertheless  we  are  of  opinion,  that  as  be- 
tween himself  and  plaintiff,  they  must  be  regarded  for 
the  purposes  of  this  action  as  the  inventions  of  Mixer 
alone,  and  that  any  contribution  ou  the  part  of  the 
defendant  thereto  must  be  considered  as  having  been 
made  in  aid  of  Mixer  while  proceeding  under  the  orig- 
inal agreement.  Any  other  conclusion  would  work  a 
fraud  upon  the  plaiutiflL  (2)  We  are  also  of  opinion 
that  no  error  was  committed  In  adjudging  that  the 
plaintiff  was  entitled  to  share  in  all  the  advantages  de- 
rived or  derivable  by  the  defendant  from  the  inven- 
tions«  past  or  future,  which  are  within  the  contract 
between  the  parties.  The  profits  heretofore  received 
by  the  defendant  from  licenses  or  sales  of  the  right  to 
use  the  Invention  are  assumed  by  the  defendant  to  be 
reached  and  covered  by  the  judgment.  We  think  the 
defendant  is  justly  accountable  to  the  plaintiff  for  his 
share,  according  to  his  Interest  under  the  contract.  It 
is  not  the  case  of  one  joint  owner  and  patentee  exer- 
cising the  right  to  license  the  use  of  the  invention, 
whichhehasaright  to  do  without  accountability  to 
the  other  joint  owners  or  patentees.  The  defendant 
denied  the  title  of  the  plaintiff,  and  refused  to  clothe 
him  with  a  legal  title  to  his  Interest  in  the  patents, 
thereby  practically  precluding  him  from  availing  him- 
self of  their  use  by  granting  licenses  to  others.  His 
situation  is  analogous  to  that  of  a  tenant  In  common 
of  land,  who  has  been  ousted  by  a  cotenant,  who  has 
appropriated  the  rents  and  profits  exclusively  to  his 
own  use.  The  plaintiff  cannot  have  the  full  benefit  of 
his  agreement  unless  the  defendant  Is  held  to  account 
for  the  profits  received  by  him.  (8)  The  claim  that.the 
agreement,  being  by  parol,  was  void  under  the  statute 
of  the  United  States,  is  not  well  founded.  The  agree^ 
ment  related  to  an  inchoate  invention,  not  perfected 
or  patentable  at  the  time  the  agreement  was  made, 
and  was  not  therefore,  within  section  4898  of  the 
United  States  Revised  Statutes,  which  declares  that 
''every  patent,  or  any  interest  therein,  shall  be  assign- 
able in  law  by  an  instrument  in  writing.**  In  the  case 
of  a  perfected  invention  the  statute  does  not  prevent 
the  obtaining  of  an  equitable  title  thereto  or  Interest 
therein  by  parol  (Walk.  Pat.,  f  284),  nor  does  it  apply 
to  a  parol  executory  agreement  to  transfer  an  interest 
In  an  invention  contemplated,  but  not  perfected,  and 
not  cognizable  under  the  patent  laws  when  the  agree- 
ment was  made.  The  plaintiff  by  the  agreement  ac- 
quired an  equitable  right,  which  attached  to  the  In- 
terest of  the  defendant  In  the  patents  subsequently  is- 
sued, and  he  is  entitled  to  demand  a  legal  title  corre- 
sponding with  his  equitable  interest.  June  1,  1886. 
Burr  V.  De  La  Vergne.    Opinion  by  Andrews,  J. 
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Practice— Generaij  Term  reversinq  judgment 
OF  County  Court— excessive  damages.— It  has 
been  several  times  deoided  by  this  court  that. the  Gen- 
eral Term  of  the  Supreme  Court  had  oo  power  under 
the  Code  of  Civil  Procedure  to  reverse  the  judgment 
of  an  inferior  court  on  the  gronud  of  excessive  dam- 
ages, but  could  only  review  questions  of  law  decided 
by  those  courts.  Thurber  v.  Townsend,  22  N.  Y.  517. 
It  was  said  in  that  case  that  it  was  only  errors  of  the 
court,  and  not  of  the  jury,  which  the  Supreme  Court 
had  the  power  to  correct,  aud  that  the  only  way  in 
which  such  error  could  be  corrected  was  by  motion  in 
the  inferior  court  for  a  new  trial,  and  that  the  decis- 
ion of  that  court  upon  the  subject  would  be  final,  the 
setting  aside  of  a  verdict  on  account  of  excessive  dam- 
ages being  discretionary.  To  the  same  efifect  is  the 
case  of  Baker  v.  Remington,  45  N.  Y.  823,  where  an 
appeal  was  taken  to  the  Supreme  Court  from  an  order 
of  the  City  Court  of  Brooklyn  granting  a  new  trial  on 
the  ground  of  newly-discovered  evidence  (see  also 
Wavel  v.  Wiles,  24  N.  Y.  635;  Smith  v.  Piatt,  96  id. 
686),  and  the  general  rule  is  well  settled  that  the  de- 
cisions of  one  court,  resting  in  discretion,  are  not 
reviewable  in  another  unless  such  review  is  specially 
authorized  by  law.  The  respondent  contends  how- 
ever that  the  rules  laid  down  in  the  cases  cited  are 
changed  by  section  1842  of  the  Code  of  Civil  Proced- 
ure, which  provides  that  **  an  appeal  may  be  taken  to 
the  Supreme  Court  from  an  order  affecting  a  substan- 
tial right,  made  by  the  court  or  a  judge  in  an  action 
brought  in  a  court  specified  in  the  last  section  but 
one,'*  which  includes  a  County  Court.  Even  if  this 
provision  could  be  held  to  authorize  a  review  by  the 
Supreme  Court  of  an  order  of  the  County  Court  deny- 
ing a  motion  for  a  new  trial  on  the  ground  of  exoes- 
siveness  of  damages,  it  would  not  avail  the  respond- 
ent on  this  appeal,  because  no  order  was  entered  in  the 
County  Court  denying  the  motion  for  a  new  trial  {Tn 
re  N.  Y.  Cent.  R.  Co.,  60  N.  Y.  112;  Bradley  v.  Van- 
zant,  8  Code  Rep.  217;  Code  Civ.  Proc,  §  1843),  and  the 
exception  taken  to  the  decision  denying  the  motion 
on  the  minutes  was  not  an  exception  to  a  ruling 
upon  the  trial,  and  presented  no  point  for  review. 
The  judgment  of  the  General  Term  now  appealed 
from  purports  to  reverse  the  judgment  of  the 
County  Court  and  grant  a  triaL  June  1, 1886.  ReUly 
▼.  Delaware  A  HxAdson  Canal  Co,  Opinion  by  Ra- 
pallo,  J. 

Statute  of  limitations— aotion  to  recoybb  ul- 
liEOAii  TAX.— In  1874  defendant  was  indebted  to  plain- 
tiff in  the  sum  of  $5,000,  for  grading  Hoseco  avenue. 
Plaintiff  was  apparently  liable  to  contribute  to  work 
on  village  streets,  and  had  been  assessed  about  18,000 
therefor,  and  the  village  threatened  to  sell  his  prop- 
erty to  satisfy  the  claim.  He  demanded  his  money, 
and  the  village  treasurer  refused  to  pay,  aud  finally 
plaintiff  accepted  the  balance,  about  $2,000,  and  it  was 
paid  him,  and  the  assessment  cancelled.  In  1880 
plaintiff  brought  this  action  to  recover  back  the 
amount  deducted  from  his  claim,  as  for  money  had 
and  received  by  defendant  for  plaint iff*s  use,  on  the 
ground  that  the  assessment  was  illegal  and  void.  Held, 
that  the  cause  of  action  was  bound  by  the  statute 
of  limitation.  No  money  was  paid  by  the  plaintiff 
to  the  defendant  upon  the  assessment  in  question. 
The  defendant  has  simply  neglected  to  pay  the  plain- 
tiff the  amount  due  from  it,  and  remains  liable  to  him 
for  the  balance.  This  liability  has  not  been  converted 
into  another  cause  of  action  by  its  refusal  to  pay  the 
debt.  An  action  to  recover  for  money  paid,  or  had 
and  received,  will  not  lie  generally,  except  upon  the 
payment  of  money.  National  Trust  Co.  v.  Gleason, 
77  N.  Y.  400;  Cnmmings  v.  Hackley,  8  Johns.  202; 
Moyer  v.  Shoemaker.  5  Barb.  819.    It  has  been  held 


however,  that  the  action  may  be  maintained  when  its 
equivalent  has  been  actually  accepted  as  money  by 
the  party  receiving  it,  as  where  an  agent  has  dis- 
charged his  principars  debt  by  applying  thereon  a  debt 
owing  by  himself  (Beardsley  v.  Root,  11  Johns.  464), 
or  where  a  surety  has  transferred  property  to  the 
creditor,  who  received  it  in  payment  of  a  judgment. 
In  such  cases  the  principal  has  been  held  liable  for 
the  amount  of  his  debt  discharged  by  the  payment,  as 
for  money  paid  by  the  surety  for  him.  Bonney  v. 
Seeley,  2  Wend.  4BL  But  here  nothing  has  been  re- 
ceived by  the  defendant,  and  its  legal  situation  re- 
mained unaffected  by  the  attempted  application  of  the 
illegal  assessment  upon  its  legal  indebtedness.  No 
money  or  its  equivalent  has  been  received  by  the  de- 
fendant, and  the  effort  to  sustain  this  action  is  an  at- 
tempt to  convert  a  simple  contract  liability  into  one  to 
recover  for  money  illegally  held  by  the  debtor  for  the 
use  of  the  creditor.  We  do  not  find  any  case  going  far 
enough  to  uphold  such  a  claim.  June  1,1886.  Brunlagt 
V.  Village  of  Fortchester.    Opinion  by  Ruger,  C.  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Highway— improper  erection  on,  by  town.— 
Taking  aud  laying  out  land  for  a  highway  does  not 
give  a  town  a  right  to  erect  and  maintain  a  watch- 
house  thereon.  When  land  is  taken  for  public  use  as  a 
highway  the  land-owner  is  entitled  to  receive  a  sum 
in  damages,  which  in  theory  of  law  is  an  indemnity  for 
the  use  for  which  his  land  is  taken.  The  laud  being 
taken  for  a  highway,  aud  for  no  other  public  use,  the 
easement  acquired  by  the  public  is  limited  to  the  right 
to  travel  over  the  same.  Makepeace  ▼.  Warden,  1 N. 
H.  16.  The  soil  and  freehold  belong  to  the  land-owner, 
subject  only  to  the  public  easement  for  travel,  and  he 
may  use  the  land  In  any  manner  not  inconsistent  with 
the  public  convenience.  How  far  the  use  of  a  highway 
for  the  laying  down  of  water  and  gas  pipes,  the  con- 
struction and  running  of  tramways— Attorney-General 
y.  Metropolitan  Railroad,  125  Mass.  515 — the  erection 
of  telegraph  pules  and  stringing  of  telegraph  wires — 
Pierce  v.  Drew,  186  Mass.  75— and  other  similar  uses,  is 
permissible  as  being  a  use  for  which  the  land  was 
originally  taken,  we  are  not  called  upon  at  this  time 
to  consider.  But  no  new  servitude  not  in  the  nature 
of  public  travel  can  be  imposed  upon  the  land,  against 
the  consent  of  the  land-owner,  without  a  further  con- 
demnation of  his  land  under  the  right  of  eminent 
domain,  aud  the  award  of  adequate  compensation 
therefor.  The  erection  of  a  watch  or  tramp-house, 
jail,  pest-house  or  other  public  building  within  the 
limits  of  a  highway  is  not  a  use  of  the  way  in  the  na- 
ture of  public  traveL  If  such  structures  may  be  law- 
fully located  within  the  limits  of  a  highway,  without 
a  taking  of  the  land  for  that  purpose,  they  may  be 
placed  iu  such  position,  with  reference  to  the  land- 
owner's adjoining  premises,  as  to  darken  his  windows, 
block  his  passage-ways,  obstruct  the  prospect  from  his 
dwelling,  and  in  other  ways  seriously  impair  or  destroy 
the  value  of  his  property.  Such  structures  might,  In 
fact,  become  private  nuisances  of  the  most  objection- 
able description,  for  which  the  land-owner  would  have 
no  legal  redress,  and  from  which  he  mi(^ht  not  escape 
except  by  removing  to  some  other  place.,.  No  such  use 
of  the  highway  was  contemplated  when  his  land  was 
takon  and  his  damages  assessed.  N.  H.Sup.  Ct.,  De- 
cember, 1885.  Wincheater  v.  Capron.  'Opinion'  by 
Smith,  J.  ' 

iNSOIiVENOY  —  PAYMENT    OF    NOTE — C|>NPLICT    OP 

LAWS.— The  payor  of  a  negotiable  note  nctule  In  Ver- 
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moot,  and  payable  to  .a  citizen  of  that  State»  oauuot  be 
oharffod  iu  tliis  State  as  his  trustee.  Joues  t.  Kjder, 
60  N.  H.  452;  Geu.  Laws.ohap.  249,  f$  15,16, 17;  Chad- 
bourne  T.Gilmau,  63  N.  H.  853.  (2)  The  insolvent  law 
of  one  State  has  no  effect  in  another  as  against  its 
citizens,  holdliif?  claims  that  follow  the  person  of  the 
creditor,  unless  such  citizens  submit  themselves  to  the 
jurisdiction  of  the  State  where  the  law  is  enacted. 
Baldwin  v.  Hale,  1  WalL  223;  Dunlap  v.  Rogers,  47  N. 
H.  281,  288;  Bank  v.  Butler,  45  id.  236;  In  Matter  of 
Waite,  99  N.  Y.  433,  448,  448;  Lellog  v.  Durey,  9  Allen, 
'^.  The  claimant  residing  here,  appearing  and  prose- 
outing  his  claim  In  this  court,  all  parties  must  be  bound 
by  the  judgment.  N.  H.  Sup.  Ct.,  March  12,  1886. 
Carbee  v.  If  oson.    Opinion  by  Bingham,  J. 

Landlobd  and  tenant— rent— devisee  of  unex- 
pired TERM. — When  one  becomes  assignee  of  a  lessee 
by  operation  of  law  he  is  not  iu  general  chargeable 
with  the  performance  of  the  covenants  of  the  lease,  un- 
til he  enters  or  does  some  act  showing  his  acceptance. 
He  may  accept  without  entry,  but  is  not  compelled  to 
take  the  assignment.  Taylor  liandl.  and  Ten.,  i  451 ; 
Williams  v.  Bosanquet,  1  Brod.  &  Bing.  238.  A  devisee 
is  an  assignee  In  law.  The  defendants  never  having 
entered  upon  the  demised  premises,  nor  done  any  act 
to  signify  acceptance  of  the  lease,  are  not  liable  as 
assignees.  Moreover,  the  defendants,  Mrs.  Howard 
and  Mrs.  Fletcher,  were  never  devisees  of  the  term. 
The  testator  devised  to  his  widow  the  unexpired  term 
of  the  lease,  contingent  upon  her  living,  or  remaining 
his  widow,  until  its  expiration.  He  devised  to  the 
other  defendants  the  remainder  of  the  term  after  the 
death  or  remarriage  of  Mrs.  Starkey,  in  case  she  should 
die  or  remarry  before  the  expiration  of  the  term.  As 
neither  of  these  events  took  place  during  the  term, 
the  other  defendants  took  nothing  in  the  demised 
premises  under  the  wUL  Kor  are  the  defendants  lia- 
ble as  devisees  generally  under  the  will,  or  because 
they  have  received  assets  which  are  required  to  pay 
the  plaintilTs  claim.  A  demand  dei>ending  upon  a 
oontingeuoy  which  has  not  happened,  and  which  can 
not  be  allowed  by  a  commissioner  of  Insolvency,  it  has 
been  held,  is  one  which  exists  where  a  debt  or  duty 
may  arise  upon  the  happening  of  some  event,  but 
where  there  Is  no  debt  or  duty  until  the  event  happens. 
Alexander  ▼.  FoUet,  5  N.  H.  499, 501.  If  the  plalntiff*s 
claim  for  the  rent  accruing  after  the  death  of  the  tes- 
tator depended  upon  a  contingency,  it  was  a  claim 
which  might  have  been  presented  to  the  commissioner, 
<tr  filed  in  the  probate  office  with  a  petition  to  the  judge 
of  probate  to  require  the  excutrlx  t-o  retain  In  her  hands 
sooh  sum  as  might  be  neeessary  to  pay  it.  Gen.  Laws, 
chap.  198.  S  6 ;  Hall  v.  Martin,  46  N.  H.  887 ;  Wheeler  v. 
Joslin,  68  id.  164.  The  amount  that  would  accrue  to 
the  end  of  the  term  was  capable  of  exact  mathemati- 
cal computation.  The  contingency  upon  which  it  is 
claimed  payment  depended  was  the  non-destruction  by 
fire  or  otiier  unavoidable  casualty  of  the  buildings 
upon  the  demised  premises;  also  the  non-assignment 
of  the  lease  by  the  executrix  or  devisees.  If  the  lia- 
bility of  Starkey's  estate  to  pay  rent  has  been  termi- 
nated by  the  happening  of  either  of  those  events,  the 
amount  allowed  might  have  been  corrected  by  the 
commissioner  at  any  time  before  final  distribution,  by 
leave  of  the  probate  court.  Gen.  Jjaws,  chap.  199,  i  15 ; 
Wheeler  v.  Joslin,  68  N.  H.  164.  Sup.  Ct.  of  K.  H., 
March  12,  1886.  Witconib  v.  Starkey.  Opinion  by 
Smith,  J. 

MAIIiINO   OBSCENE  WRITING— SEAUSD  LETTER.— An 

obscene  letter,  sealed,  is  within  the  meaning  of  section 
3888  of  the  Revised  Statutes,  which  prohibits  the  mail- 
ing of  every  obscene  writing,  print,  or  other  publica- 
tion of  an  Indecent  character.    Considering  the  pur- 


pose of  the  statute,  which  evidently  is  to  prevent  the 
United  States  mail  from  becoming  a  vehicle  for  the 
transmission  of  obscene  and  lewd  books,  pictures,  and 
writings,  I  am  satisfied  that  such  a  writing  as  the  one 
described  in  the  indictment  is  embraced  In  the  stat- 
ute, though  inclosed  In  a  letter  envelope  and  mailed, 
and  would  so  hold  if  the  statute  were  now  to  be  con- 
strued for  the  first  time ;  but  it  has  been  passed  upon 
a  number  of  times  by  judges  of  high  character  and 
long  experience,  and  some  diversity  of  opinion.  The 
decision  of  Judge  Turner  of  the  Western  district  of 
Texas,  in  the  case  of  U.  S.  v.  Comerford,  reported  In 
the  Criminal  Law  Magazine,  465;  S.  C,  25  Fed.  Rep. 
902,  is  mainly  relied  upon  to  sustain  the  motion.  This 
decision  Is  in  direct  confiict  with  that  made  In  the 
case  of  U.  S.  v.  Gaylord,  17  Fed.  Rep.  438.  The  opin- 
ion of  Judge  Drummond  iu  this  case,  to  my  mind,  is 
unanswerable.  This  case  arose  in  the  Southern  Dis- 
trict Court  of  Illinois.  Judge  Treat  of  that  court,  one 
among  the  oldest  as  well  as  ablest  of  our  district 
judges,  held  that  the  statute  referred  to  embraced  let- 
ters or  writings  inclosed  In  letter  envelopes  addressed 
In  the  usual  way  with  other  letters.  On  writ  of  error 
from  the  Circuit  Court,  this  ruling  was  sustained  by 
Judge  Drummond,  the  circuit  judge,  whose  opinions 
on  all  questions  command  the  highest  respect  from 
the  profession  throughout  the  United  States,  and  In 
which  Justice  Harlan  of  the  Supreme  Court,  assigned 
to  that  circuit,  concurs.  If  I  had  any  doubt  on  the 
question  the  concurrent  opinion  of  three  of  such 
learned  and  eminent  jurists  ought  to  have  more  weight 
than  that  of  a  single  judge,  though  of  equal  learning 
and  experience;  so  that  In  addition  to  my  own  convic- 
tions I  must  hold  that  the  weight  of  authority  is  in 
favor  of  the  sufficiency  of  the  indictment.  U.  S.  Dlst. 
Ct.,  S.  D.  Miss.,  May  20, 1886.  ITniUd  States  v.  Thomas. 
Opinion  by  Hill,  J. 

Master  and   servant  —  neoliobnob — servant 

liEAVINO  TEAM— HORSE  RTJNNINO  AWAT.— The  plaiutllfs 

servant  in  charge  of  his  mowing  machine  and  horses 
attached,  abandoned  them  to  engage  in  an  unlawful 
personal  combat  with  the  defendant.  The  horses  being 
frightened  by  the  noise  of  the  encounter,  ran  away 
and  injured  the  machine.  Held,  that  the  plaintiff  was 
affected  with  the  negligence  of  his  servant  iu  leaving 
the  horses,  and  could  not  recover  fur  the  damage  to 
the  machine.  By  intrusting  his  team  to  the  servant 
for  the  purpose  of  driving  it  home,  the  plaintiff  put  it 
in  the  servant*s  power  to  manage  the  team  negligently, 
and  must  be  deemed  to  have  assumed  the  risk  of  the 
servant's  negligence  iu  the  execution  of  the  trust  so 
committed  to  him.  And  moreover  as  In  contemplation 
of  the  law  he  who  does  a  thing  by  the  agency  of  an- 
other person,  does  It  himself,  the  case  further  stands 
In  respect  of  the  servant's  negligent  act,  in  leaving  the 
team  unhitched  and  unattended  in  the  public  highway, 
precisely  as  it  would  if  that  act  had  been  done  by  the 
plaintiff  himself.  This  being  so,  it  is  immaterial  that 
the  conduct  of  the  defendant  may  have  contributed  to 
the  injury.  A  party  cannot  be  heard  to  complain  be- 
cause others  have  failed  to  exercise  a  higher  degree  of 
care  than  he  himself  has  exercised.  Between  two 
wrong-doers,  the  law  will  leave  the  consequences  where 
they  have  chanced  to  fall.  N.  H.  Sup.  Ct.,  March  12, 
1886.    Page  v.  Hodge.    Opinion  by  Blodgett,  J. 

Municipal  corporations— bridge— OANAii— obli- 
gation TO  GUARD  STREETS.— In  a  borough  traversed 
by  a  canal,  the  tow-path  ran  Immediately  along  the 
edge  of  the  canal.  Adjoining  the  tow-path,  and  with- 
out any  fence  between,  was  a  narrow  street,  upon 
which  mill  properties  fronted.  A  public  street  of  the 
borough  ran  at  right  angles  to  the  street  and  tow-path, 
and  crossed  the  canal  by  a  bridge,  the  sides  of  which 
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were  sufficiently  protected.  There  were  no  guards  on 
the  edge  of  the  tow-i>ath  or  elsewhere  except  directly 
on  the  bridge.  Anight  hand  in  the  factory  fronting 
on  the  street  miiuing  parallel  to  the  tow-path,  started 
shortly  after  midnight  to  cross  the  bridge  in  order  to 
procure  water,  and  fell  from  the  edge  of  the  tow-path 
into  the  canal  at  a  point  seren  or  eight  feet  from  the 
bridge,  and  was  drowned.  In  action  by  his  widow  to 
recover  damages  from  the  borough,  held^  that  the 
defendant  was  under  no  duty  to  guard  the  canal,  and 
that  the  nonsuit  entered  by  the  court  below  was  prop- 
erly entered.  Penn.  Sup.  Ct.,  March  28, 1886.  Rein- 
hardt  ▼.  Borough  of  South  EaaUnu  Opinion  per  Cur- 
iam. 

NaOOTIABUB    IKBTRUVENT  —  ILUEGAIt   CONSIDSBA- 

TiON—iNTOXiCATiNO  WQiTOR.— Where  the  sale  of  in- 
toxicating liquor  is  an  illegal  consideration,  it  is  no 
defense  to  a  promissory  note  that  the  maker  bought 
intoxicating  liquor  of  one  who  was  indebted  to  the 
payee  for  rent,  and  in  payment  for  the  liquor,  assumed 
the  debt  for  rent  and  executed  the  note  therefor. 
Brandt^s  debt  to  plaintiff  was  the  consideration.  That 
consideration  was  not  illegal,  and  if  defendant  agreed 
to  pay  that  debt,  even  though  the  consideration  for 
his  agreement  to  pay  it  was  the  illegal  sale  of  liquors, 
it  does  not  enter  into  the  consideration  of  the  notes. 
If  Brandt  were  attempting  to  enforce  defendant's 
agreement  to  pay  the  debt,  the  defense  of  the  illegal- 
ity of  the  consideration  could  be  pleaded.  But  plain- 
tiff gave  a  legal  consideration  for  the  notes,  namely, 
the  discharge  of  a  valid  debt  owed  by  Brandt.  He 
cannot  be  made  to  suffer  for  the  violation  of  law  by 
Brandt  and  defendant  in  the  sale  and  purchase  of 
liquors  for  unlawful  purposes,  of  which  he  had  no 
kno  wledge.  There  was  evidence  tending  to  show  that 
plaintiff  had  no  information  of  the  transaction  be- 
tween Brandt  and  defendant.  See  in  support  of  our 
conclusion  on  this  point,  1  Pars.  Notes  &  Bills,  217;  2 
id.  50;  Pars.  Ck>nt.  187,  tt  seq.  Iowa  Sup.  Ct.,  June  21, 
1886.    Bowen  ▼.  Webber.    Opinion  by  Beck,  J. 

FBOMISE  TO  PAT  "ONB  OUNCE  OF  GOLD  *' 

— CONTBACT.— The  following  writing,  "Two  years 
from  date,  for  value  received,  I  promise  to  pay 
J.  S.  King,  or  bearer,  one  ounce  of  gold,**  is  'not 
a  negotiable  note,  but  a  simple  contract  for  the  delivery 
of  merchandise.  Although  it  has  long  been  settled  in 
this  State  that  a  written  contract  having  the  usual 
form  of  a  promissory  note,  but  payable  in  some  specific 
article,  may  be  treated  as  a  promissory  note  as  to  the 
form  of  declaring  upon  it,  and  the  necessity  of  proof 
of  consideration,  and  in  some  other  respects  (Rob. 
Dig.  92),  yet  such  an  instrument  is  not  negotiable  be- 
cause not  payable  in  money.  Collins  v.  Lincoln,  11  Yt. 
268;  1  Dan.  Neg.  Inst.  42.  The  instrument  declared 
upon  was  not  even  a  promise  to  pay  a  given  sum  in 
specific  articles.  It  stands,  for  consideration,  upon  the 
question  of  the  sufficiency  of  the  declaration,  under 
the  demurrer  thereto,  as  though  it  were  a  promise  to 
pay  one  bushel  of.  wheat.  It  is  but  a  promise  to  pay, 
that  is,  deliver,  a  certain  article  of  merchandise  definite 
in  amount.  Because  gold  enters  into  the  composition 
of  money  we  cannot  assume  that  *'  an  ounce  of  gold  " 
is  money,  or  that  It  has  a  fixed  and  unvarying  value. 
The  contract  in  question  lacks,  not  only  the  quality  of 
negotiability,  but  certainty  and  precision  as  to  the 
amount  to  be  paid.  Upon  failure  to  perform,  there 
would  be  no  definite  specified  sum  due,  as  lit  case  of  a 
promissory  note.  Vt.  Sup.  Ct.,  June  24, 1886.  JtoberU 
V.  Smith.    Opinion  by  Veazey,  J. 

Parent  and  child— wages  paid  to  minor.— 
**  Where  a  minor  son  makes  a  contract  for  his  services 
on  his  own  account,  and  the  father  knows  of  it,  and 
makes  no  objection,  there  is  an  implied  assent  that  the 


son  shall  have  his  earnings.'*  Whiting  ▼.  Barle,  8  Pick. 
201.  We  think  this  proposition  is  sound,  and  merits 
emphatic  approval.  It  is  simple  justice,  without  dan* 
ger  of  working  injustice.  It  does  not  interfere  with 
the  right  of  the  father,  or  in  case  of  his  death,  the 
mother,  to  the  earnings,  provided  he  seasonably  de- 
mands them.  It  does  prevent  the  wrong  attempted 
here,  and  likely  to  occur  under  a  different  rule.  It  is 
abundantly  sustained  by  the  authorities  cited  in  the 
defendant's  brief.  Nightingale  v.  Withington,  15 
Mass.  272;  Wodell  v.  Coggeshall,  2  Mete  89;  Morse  v. 
Welton,  6  Conn.  647;  Armstrong  ▼.  McDonald,  10 
Barb.  800;  Parrell  v.  Parrell,  8  Honst.  688;  Cloud  ▼. 
Hamilton,  11  Humph.  104.  We  do  not  think  it  neces- 
sary that  the  employer  should  have  made  the  contract 
with  and  payment  to  the  son  upon  knowledge  of  his 
total  or  partial  emancipation  by  the  father,  In  order 
to  be  entitled  to  make  this  defense.  The  point  of  the 
proposition  is  that  the  father  knows  of  the  contract 
and  makes  no  objection.  Vt.  Sup.  Ct.,  June  22, 1886. 
Atkins  V.  Sherhine,    Opinion  by  Veazey,  J. 

RAHjROADS— REASONABIiE  TIME  TO  FROOUBB  TICK- 
ETS.—It  is  provided  by  statute  that  "a  charge  of  ten 
cents  may  be  added  to  the  fare  of  any  passenger, 
where  the  same  is  paid  upon  the  cars,  if  a  ticket  might 
have  been  procured  within  a  reasonable  time  before 
the  departure  of  the  train.'*  The  ground  upon  which 
the  plaintiff  based  his  refusal  to  pay  the  ten  cents  de- 
manded by  the  conductor  was  that  be  was  prevented 
from  procuring  a  ticket  because  the  ticket  office  at 
Weston  was  closed  when  he  presented  himself  for  the 
purpose  of  purchasing  a  ticket.  Weston  is  a  small 
and  unimportant  .station  at  which  an  inconsiderable 
amount  of  business  is  done  by  the  railroad  company, 
either  in  freight  or  passenger  traffic.  As  Is  usual  at 
such  places,  the  company  keeps  no  assistant  for  the 
agent;  and  when  a  train  arrives  the  agent  leaves  the 
ticket  office,  and  goes  upon  the  platform  of  the  station 
to  transact  his  business  with  the  train ;  such  as  seeing 
to  the  loading  of  the  mail  on  the  train,  the  receipt  and 
delivery  of  baggage  and  express  packages,  and  the 
like.  They  claim,  that  under  a  proper  eonstmotiou  of 
the  statute  above  cited,  it  was  the  duty  of  the  railroad 
company  to  keep  its  ticket  office  open  up  to  the  time 
of  the  departure  of  the  train ;  in  other  words,  they 
claim  that  by  the  very  terms  of  the  statute  the  office 
must  be  kept  open  for  the  sale  of  tickets  just  so  long 
as  it  is  possible  for  passengers  to  purchase  tickets,  and 
board  the  train.  Assuming  this  to  be  the  meaning 
and  intent  of  the  statute,  they  contend  that  it  was 
error  for  the  court  to  submit  to  the  jury  the  question 
whether,  under  the  facts,  the  office  was  kept  open  a 
reasonable  time  in  which  passengen  might  procure 
tickets.  We  do  not  think  this  position  is  sound.  In 
our  opinion  it  was  proper  to  allow  the  defendant  to  In- 
troduce evidence  of  the  character  of  the  station^  and 
whether  the  facilities  extended  to  the  travelling  pub- 
lic to  purchase  tickets  were  such  as  were  required  for 
the  convenience  of  the  public.  It  would  be  a  most 
unreasonable  requirement  to  impose  upon  the  defend- 
ant the  burden  of  employing  two  persons  to  attend  to 
the  station  in  order  that  the  ticket  office  may  be  kept 
open  for  the  one  or  two  minutes  which  a  train  is  re- 
quired to  stop  at  such  a  station,  in  order  to  accommo- 
date the  exceptional  cases  of  passeiig'^n  who  may  for 
any  reason  arrive  at  the  station  after  the  arrival  of 
(he  train.  Regard  must  be  had  to  the  orderly  trans- 
actions of  the  business  of  the  station,  taking  into  con- 
sideration the  necessary  and  proper  facilities  extended 
to  persons  having  occasion  to  travel  on  the  trains  or 
transact  other  business  with  the  company.  It  is  ab- 
solutely necessaiy  that  the  office  should  be  open  for 
business  a  sufficient  time  before  the  departure  of  the 
train,  in  order  to  enable  passengers  to  procure  their 
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tickets,  reoeive  aud  count  their  chauge,  if  any,  and 
prepare  to  board  the  train,  without  auueccssary  inters 
fereoce  with  each  other.  But  the  language  **  before 
the  departure  of  the  train  "  does  not  require  that  the 
office  shall  remain  open  up  to  the  instant  the  train 
moves  oft  The  question  is,  might  the  passenger  have 
proenred  a  ticket  within  a  reasonable  time  before  the 
departure,  and  not  ap  the  very  moment  when  the 
wheels  began  to  move  f  Iowa  8up.  Ct.,  June  0,  1886. 
EtereU  v.  Chicago,  B.  L  Ss  P.  B,  Co.  Opinion  by  Roth- 
rook,  J. 


-  LKABINO     BOAD  —  UABIUTT     OV      LB8BOR.— 


A  railroad  company  cannot  escape  liability  for  an 
Injury  by  negligence  by  a  voluntary  surrender  of  its 
road  into  the  hands  of  lessees,  unless  there  be  some 
special  statutory  permission  therefor.  It  is  regarded 
as  settled  that  where  one  railroad  company  is  author- 
ised by  law  to  contract  or  lease  its  road  to  another 
company,  it  is  not  responsible  for  the  torts  committed 
by  the  other  company  in  the  running  of  its  trains,  or 
the  management  of  the  road.  Mahoney  v.  Atlantic  & 
St.  li.  R.  Co.,  68  Me.  68;  Ditohett  ▼.  Spuyten  DuyviU 
eto.,  R.  Co.,  67  N.  Y.  4SA,  Unless  however  it  is  spec- 
ially authorized  by  statute  to  make  such  lease  of  its 
road,  it  cannot,  by  doing  it,  defeat  its  obligations  to 
the  public,  or  escape  the  liability  which  the  law  im- 
poses for  torts,  although  committed  by  its  lessee.  Mr. 
Pteree  says :  '*  The  company  cannot.  In  the  absence  of 
special  statute  authority  and  exemption,  divest  itself 
of  responsibility  for  the  torts  of  persons  operating  its 
road,  by  transferring  its  corporate  powers,  or  leasing 
the  road  to  them.  It  cannot  by  its  own  act  absolve 
itself  from  Its  public  obligations  without  the  consent 
of  the  Legislature.  It  is  liable  for  injuries  to  its  pas. 
sengers  caused  by  the  negligence  of  another  which  it 
allows  to  use  Its  road.*'  Pierce  Hailr.  288.  And  this 
view,  by  reference  to  the  authorities  cited  in  the  notes* 
will  be  found  to  be  supported  by  the  weight  of  judic* 
ial  decisions.  See  also  Thomas  v.  R.  Co.,  101  U.  8.  IZ' 
We  must  take  It  then,  as  the  accepted  doctrine  in  this 
country  that  a  railroad  company  cannot  escape  the 
performance  of  any  duty  or  obligation,  imposed  by  its 
charter  or  the  general  laws  of  the  State,  by  a  volun- 
tary surrender  of  Its  road  into  the  hnnds  of  lessees. 
Railroad  Co.  v.  Brown,  17  Wnll.  445;  Freeman  v.  Min- 
neapolis &  St.  L.  Ry.  Co.,  28  Minn.  443;  Chicage  &  St. 
P.  R.  Co.  V.  McCarthy,  20  III.  885;  Ohio  &  M.  R.  Co.  v. 
Dunbar,  id.  623;  Chicago  &  R.  I.  R.  Co.  v.  Whipple,  22 
id.  106;  Nelson  v.  V.  R.  Co.,  26  Vt.  T17;  McElroy  v. 
Nashua,  etc.,  R.  Co.,  4  Cush.  400;  R.  Co.  v.  Barron,  5 
WalL  104.  The  defendant  may  contract  for  the  con- 
struction of  its  road,  but  it  cannot  escape  liability  for 
injuries  to  passengers  caused  by  the  nefrllgence  of 
another  which  it  permits  or  allows  to  une  its  road  for 
the  purposes  of  traffic.  In  snob  case,  as  regards  the 
public,  those  who  operate  the  road  must  be  regarded 
as  the  agents  of  the  corporation.  This  doctrine  is  in 
accordance  with  sound  public  policy;  for  It  would 
certainly  be  against  the  public  interest  to  allow  cor- 
porations, invested  by  the  State  with  important  fran- 
chises and  privileges,  and  Incorporated  to  discharge  a 
public  duty  as  well  as  to  subserve  a  private  benefit,  to 
shiric  its  responsibilities,  or  shift  Its  duties  ahd  liabil- 
ities to  other,  perhaps  irresponsible  parties.  Except 
as  authorized  by  statute,  it  cannot  relieve  itself  from 
responsibility  for  the  exercise  of  its  corporate  powers 
and  franchises.  The  case  of  Cunningham  v.  Railroad 
Co.,  61  Tex.  603,  principally  relied  upon  by  the  defend- 
ant, does  not  meet  the  facts  of  the  case  here.  There 
the  trains  under  the  control  of  the  contractor  were 
not  being  used  for  the  purposes  of  traffic,  but  for  the 
purposes  of  construction,  when  the  Injury  occurred. 
Oregon  Sup.  Ct.,  May  24,  1886.  Lakin  v.  WiUiameUe 
VaUeylL  Co.    Opinion  by  Lord,  J 


Salb— coNDiTiONAii— "BATiBFAuroRY."— If  an  arti- 
cle is  delivered  to  a  purchaser,  to  be  retained  and  paid 
for  by  him  if  satisfactoiy,  the  purchaser  may  repudi- 
ate the  sale  if  such  article  prove  bona  fide,  and  in  fact 
unsatisfactory.  The  sale  depends  upon  the  mental 
condition  or  operation  of  the  defendant  as  satisfied  or 
dissatisfied  with  the  manner  in  which  the  fans  worked, 
not  generally  or  anywhere,  but  in  that  particular  shop. 
The  plaintiff  is  subject  to  such  condition  or  operation 
of  the  mind  of  the  defendant  only  when  Induced  or 
caused  by  the  test  prescribed,  otherwise  they  might 
be  feigned,  capricious  or  mercenary.  We  think  the 
true  rule  in  such  a  case  is  that  if  the  fans  are  not  hon- 
estly aud  in  good  faith  satisfactory  to  the  defendant, 
and  the  defendant  notified  the  plaintiff  of  that  fact  In 
a  reasonable  time,  then,  and  in  that  case,  there  had 
been  no  sale,  and  the  defendant  is  not  liable  for  the 
price.  Many  respectable  authorities  hold  that  such  a 
sale  is  strictly  illusory,  and  the  property  passes  only 
at  the  option  of  the  buyer.  But  we  think  the  more 
reasonable  rule  is  the  one  above  laid  down,  and  is  sup- 
ported by  better  authority.  A  recent  case  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of 
California,  of  Silsby  Maiinfg.  Co.  v.  Town  of  Chico,  24 
Fed.  Rep.  808,  was  closely  analogous  to  this  case.  The 
steam  engine  was  sold  **  if  satisfactory  "  to  the  buyer. 
It  was  held  by  Sawyer,  J.,  that  where  under  a  con- 
tract an  article  Is  made  and  delivered  which  shall  be 
satisfactory  to  the  purchaser,  it  must  in  fact  be  satis- 
factory to  him  or  he  is  not  bound  to  take  it.  But 
where  the  purchaser  is  in  fact  satisfied,  but  fraudu- 
lently and  In  bad  faith  declares  that  he  is  not  satis- 
fied, the  contract  has  been  fully  performed  by  the 
vendor,  and  the  pturohaser  is  bound  to  accept  the  arti- 
cle. Indeed,  to  such  import  are  really  all  of  the  au- 
thorities, which  hold  simply  that  to  be  satisfied  in 
such  a  case  Is  sufficient  reason  to  refuse  the  purchase, 
for  to  be  dissatisfied  is  a  fact,  and  must  be  a  verity, 
and  not  a  pretext.  It  is  not '^  I  will  not  accept  it  — 
will  not  have  it  "—but  *'  it  is  not  satisfactory/'  or  *'  I 
am  really  aud  honestly  dissatisfied  with  it.**  This  is 
implied  in  the  very  statement  of  the  principle.  Sup. 
Ct.  Wis.,  May  15,  1886.  Exhwut  Ventilator  Co.  v. 
Chicago,  M,  A  St.  P.  By.  Co.    Opinion  by  Orton,  J. 

Ship  and  shipping— collision— compulsobt  pi- 
LOTAQB.— Although  the  pilot  in  charge  of  a  ship  by 
compulsiou  of  law  Is  under  ordinary  circumstances 
solely  responsible  for  getting  the  ship  under  way,  yet 
if  the  weather  is  so  bad,  by  reason  of  fog  or  other  cir> 
cumstances,  as  to  make  navigation  perilous  and  to  give 
rise  to  a  pls^n  prospect  of  danger,  it  Is  the  duty  of  the 
master  to  interfere,  and  he  is  to  blame  if  he  permits 
his  vessel  to  get  under  way  In  such  circumstances. 
Where  a  pilot  in  charge  of  a  vessel  by  compulsion  of 
law  gives  at  the  suggestion  of  the  master  an  improper 
order  which  brings  about  a  collision,  such  interference 
by  the  master  does  not  transfer  the  responsibility  of 
the  pilot  to  the  master  so  as  to  deprive  the  shipowners 
of  the  defense  of  compulsory  pilotage  to  an  action  to 
recover  the  damages  occasioned  by  the  collision.  In 
The  Lochllbo,  8  W.  R.  810,  it  was  held  that  a  sugges- 
tion made  to  the  pilot  by  the  master  does  not  transfer 
the  responsibility  from  him  to  the  master.  Though  It 
would  be  the  duty  of  the  master  to  make  suggestions 
to  the  pilot  from  time  to  time,  It  rests  with  the  pilot 
to  form  his  own  opinion  as  to  the  value  of  the  sugges* 
tion.  It  Is  only  when  the  captain  actually  gives  an  or- 
der contrary  to  the  pilot  that  he  takes  the  responsi- 
bility for  the  manoeuvre  on  himself.  Prob.  Div.  & 
Adm.  Div.,  54  L.  T.  Rep.  676.  The  Oakland.  Opinion 
by  Sir  James  Hanuey. 

SPKGiriO  PERFORMANCE  — ORAL  AGREEMENT  TO 
CONVEY     LAND    IN     CONSIDERATION    OF    SUPPORT.— 

An  oml  agreement  to  convey  lands  in  consideration  of 
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support  will  not  be  speoifloallj  enforced.  It  is  one 
which  involves  personid  service  of  snch  a  character  that 
in  order  to  its  proper  execution  relations  of  peoaliar 
confidence  and  esteem,  if  not  affection,  should  prevail 
between  the  parties  concerned.  To  undertake  to  en- 
force such  a  contract  between  parties  mutually  dis- 
trustful of  each  other  would  be  productive  of  nothing 
but  confusion  and  mischief.  Fry  Spec.  Perf.  44;  Pom. 
Cont.  par.  310.  Speaking  for  this  court  at  a  very  early 
period  in  its  history,  Holman,  J.,  said:  "A  covenant 
for  service,  if  performed  at  ali,  must  be  performed  un- 
der the  eye  of  the  master,  and  might,  as  In  the  case 
before  us.  require  a  number  of  years.  Such  a  perform- 
ance, if  enforced  by  law,  would  produce  a  state  of 
servitude  as  degrading  and  demoralizing  in  its  conse- 
quences as  a  state  of  absolute  slavery.*'  Case  of  Mary 
Clark,  1  Blaokf.  122.  The  same  might  be  said  of  a  case, 
where  one  was  compelled  to  be  the  involuntary  recipi- 
ent of  the  services  or  suport  of  another  under  a  con- 
tract such  as  is  here  exhibited.  That  the  services  were 
to  be  performed  under  the  guise  of  administering  sup- 
port, might  not  in  any  degree  mitigate  the  condition 
of  the  recipient,  nor  render  his  situation  less  Irritating 
than  if  subjected  to  a  species  of  slavery.  Whatever  it 
may  have  been  formerly  in  other  States,  it  was  always 
the  rule  here,  and  Is  now  well  settled  everywhere,  that 
specific  performance  of  a  contract  involving  personal 
service,  special  ability,  or  peculiar  confidence,  will  not 
be  enforced.  The  jurisdiction  invoked  in  this  case  ia 
manifestly  impracticable.  As  well  might  the  court  be 
asked  to  regulate  the  domestic  affairs  of  a  family  by 
its  decree  as  to  undertake  the  supervision  of  a  contract 
such  as  that  exhibited.  [JnleBs  a  contract  can  be  spe- 
cifically enforced  as  to  both  parties,  a  court  will  not 
interfere.  Being  unable  to  execute  the  contract 
against  the  plaintiffs,  nothing  remained  for  the  court 
in  this  instance  except  to  decline  to  compel  the  execa- 
tlon  of  a  deed  in  their  favor.  So  far  as  the  agreement 
remains  unperformed  the  appellee  cannot  be  com- 
pelled to  perform  It.  The  appellants  must  be  left  to 
their  remedy  at  law.  That  an  adequate  remedy  is 
available  to  them  affords  an  additional  reason  why  a 
court  of  equity  will  refuse  to  enforce  the  contract. 
Among  others,  the  following  authorities  illustrate  the 
rules  relating  to  the  enforcement  of  agreements  of  the 
general  character  under  consideration :  Blanchard  v. 
Detroit,  etc.,  R.  Co.,  81  Bi^ich.  48;  Buck  v.  Smith,  29 
id.  166;  Marble  Co.  v.  Ripley,  10  Wall.  839;  Cooper 
V.  Pena,  21  Cal.  404;  Port  Clinton  R.  Co.  v.  Cleveland, 
etc.,  R.  Co.,  13  Ohio  St.  544;  Johnson  v.  Shrewsbury, 
etc.,  R.  Co.,  3  De  Gex,  M.  A  G.  914;  Blaokett  v.  Bates, 
L.  R.,  1  Ch.  117 ;  Pom.  Eq.  Jur.  par.  1406.  Ind.  Sup.  Ct., 
May  25, 1888.  Ikerdy.  Beavers.  Opinion  by  Mitchell,  J. 

Statutk  of  frauds—or al  aqreehent  to  form 
PARTNERSHIP  TO  PURCHASE  LAND.— An  OHil  agree- 
ment to  form  a  copartnership  for  the  purchase  of  laud, 
including  a  contract  to  sell  land,  is  void  under  the 
statute  of  frauds.  By  the  terms  of  the  agreement  the 
defendants  were  to  negotiate  for  the  purchase  for  the 
parties,  take  the  title  In  their  names,  and  pay  the  pur- 
chase money  therefor;  the  defendants  to  be  owners  of 
two-thirds  and  the  plaintiff  one-third  of  the  property, 
when  thus  purchased,  and  the  plaintiff  to  reimburse 
the  defendants  for  his  one-third  of  the  purchase  price 
in  his  sawing  and  converting  the  timber  into  lumber 
for  sale.  Clearly,  we  think,  the  agreement  sued  upon 
included  a  contract  for  the  sale  of  land  which  was  not 
in  writing,  and  void  under  .the  statute  of  frauds, 
above  given.  The  contract  for  tlie  purchase  of  the 
land  was  Included  in  the  agreement  to  engage  In  the 
copartnership,  and  Is  made  the  basis  thereof,  and  the 
failure  of  the  defendants  to  perform  their  undertak- 
ings relating  thereto,  as  stated  in  the  agreement  sued 
upon,  constitutes  the  plaintiff's  sole  ground  for  the 


damages  he  claims  to  hat'e  sustained.  In  Levy  v. 
Brush,  45  N.  Y.  589,  it  was  held,  where  an  oral  agree- 
ment was  entered  into  between  the  plaintiff  and  de- 
fendant, by  which  the  latter  agreed  to  purchase  land, 
and  pay  therefor  from  Jiis  own  funds  the  necessary 
amount  for  that  purpose,  for  the  joint  benefit  of  both, 
the  plaintiff  to  reimburse  one-half  the  money  so  paid, 
the  deed  to  be  taken  in  the  name  of  both,  the  defend-  • 
ant  having  made  the  purchase,  and  taken  the  contract 
in  his  own  name,  and  refused  to  convey  one-half  to  the 
plaintiff,  that  no  action  would  lie  to  compel  the  execu- 
tion of  the  agreement ;  that  the  case  was  within  the 
statute  of  frands,  and  that  the  defendant  bad  a  per- 
fect right,  both  at  law  and  in  equity,  to  refuse  per- 
formance. In  Rawdon  v.  Dodge,  40.  Mich.  697,  the 
agreement  was  oral  that  Dodge  should  cause  to  be 
conveyed  to  Rawdon  an  interest  In  land  held  by  one 
Sayles;  and  Mr.  Justice  Graves,  in  deliTering  the 
opinion  of  the  court,  said :  *'  It  is  not  claimed  that 
written  evidence  was  not  necessary  to  show  the  agree- 
ment for  the  transfer  of  the  equity  of  redemption,  or 
that  there  was  any  such  evidence,  and  the  record  im- 
ports that  no  proper  writing  was  ever  made.  The 
agreement  was  that  an  interest  held  by  Sayles  In  the 
land  should  be  conveyed  to  Rawdon.  and  the  transac- 
tion was  within  the  words  and  policy  of  the  statute'. 
How.  St.,  $$  6179-6181.  The  fact  that  the  interest  to 
be  transferred  was  not  in  Dodge,  but  was  vested  in 
Sayles,  could  make  no  difference.  It  was  a  contract 
for  the  sale  of  an  interest  in  land,  and  it  is  not  im- 
portant that  the  title  then  resided  in  a  third  person.** 
See  also  Wright  v.  De  Oroff.  14  Mich.  163:  Scott  v. 
Bush,  29  id.  528;  Erben  v.  Lorillard,  19  N.  Y.  299;  Pui^ 
cell  V.  Miner,  4  Wall  513.  Mich.  Sup.  Ct.,  June  10, 
188a    Rauh  v.  Smith.    Opinion  by  Campbell,  C.  J. 

Trustee— WRONGFUii  pledge  op  trust  funds.— 
Fisher,  the  plaintiff,  and  Hill,  as  trustee  of  the  estate 
of  Ira  C.  Voorhees,  held  nine  railroad  coupon  bonds, 
which  were  deposited  by  them  for  safe-keeping  in  the 
defendant  bank.  Hill  was  also  cashier  of  the  bank. 
Without  the  knowledge  of  the  president  or  any  direc- 
tor of  the  bank.  Hill  took  from  the  bank  a  sum  of 
money,  for  which  he  put  in  the  bank  his  own  note, 
which  he  kept  in  his  custody  as  cashier.  The  trans- 
action did  not  appear  on  the  books  of  the  bank.  The 
note  purported  to  pledge  as  security  for  Its  payment 
nine  bonds  of  the  description  of  those  deposited  by 
the  trustees.  After  HllFs  death  the  note  was  found 
by  the  officers  of  the  bank,  but  the  bonds  did  not  ac- 
company It.  They  were  found  in  a  separate  envelope, 
indorsed  **C.  S.  Hill,"  with  the  name  *•  Ira  C  Voor- 
hees.** written  on  the  bonds  in  his  own  hand.  It  did 
not  appear  that  the  president  of  the  bank,  or  either  of 
the  directors,  had  ever  seen  or  had  any  knowledge  of 
the  note  or  bonds  in  Hill's  life-time.  Held^  that  the 
plaintiff  was  entitled  to  recover  the  bonds  from  the 
bank  in  the  absence  of  proof  to  establish  an  actual  de- 
livery of  the  bonds  by  Hill  to  the  bank.  It  is  con- 
ceded that  railroad  coupon  bonds,  payable  to  bearer, 
like  commercial  paper  or  bank  bills,  pass  by  delivery, 
and  that  the  purchaser  of  such  bonds  in  good  faith  for 
value,  without  actual  notice  of  any  defect  in  the  title, 
can  hold  them  against  the  true  owner.  The  presi- 
dentand  directors  of  the  bank  being  without  knowl- 
edge of  the  fraud  perpetrated  by  Hill,  it  is  insisted, 
under  the  authority  of  First  National  Bank  v.  Chris- 
topher, 11  Vroom,  435,  that  the  title  of  the  bank  is  un^ 
tainted  by  the  fact  that  the  bank  cashier  misappro- 
priated the  bonds  in  breach  of  his  trust.  In  the  case 
cited  it  was  properly  held  that  a  director  offering  for 
discount  a  note,  of  which  he  is  the  owner,  to  the  bank 
of  which  he  is  a  director,  Is  regarded  in  the  transac- 
tion as  a  stranger,  and  the  bank  is  not  chargeable  with 
the  knowledge  of  such  director  of  an  Infirmity  or  de- 
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feet  in  the  ooDslderation  of  the  note.  There  the 
maker  of  the  note  put  it  in-  the  power  of  the  director 
to  deceive  l^is  bauk,  niid  he  did  deceive  the  bauk  by 
procuring  the  hqfird  of  directors  to  discount  the  note. 
The  bank  was  the  innocent  party,  and  the  maker  of 
the  note  was  required  to  bear  the  loss  which  his  own 
imprudence  enabled  another  to  inflict.  This  case 
would  be  parallel  if  Hill  had  presented  his  note,  with 
the  collaterals,  to  the  board  of  directors,  and  through 
them  obtained  from  the  bank  the  proceeds  of  the  dis- 
count of  it.  But  Hill,  without  the  knowledge  of  the 
bank,  committed  the  fraud.  The  bank  was  not  de- 
ceived ;  it  had  no  knowledge  of  the  transaction.  This 
Is  not  a  case  where  bonds  were  taken  in  good  faith  for 
valuable  consideration  without  notice.  The  bank  did 
not  take  them  relying  on  the  title  of  Hill ;  the  bauk 
did  not  even  know  of  their  existence.  The  trial  judge 
properly  submitted  to  the  jury  the  question  whether 
these,  bonds  were  delivered  to  the  bank,  so  that  they 
became  the  lawful  holders  of  them,  and  that  question 
was  rightly  decided  under  the  evidence  in  the  nega- 
tive. N.  J.  Sup.  Ct.,  June,  1886.  Fisher  v.  National 
Barik  of  New  Jersey,    Opinion  by  Van  Syckel,  J. 

Waters  and  water-courses— pREScniprrvE  use- 
gradual,  biminution  OF  STREAM.— Where  a  riparian 
owner  has  acquired  a  prescriptive  right  to  use  the 
waters  of  a  stream  for  the  purpose  of  irrigation,  a 
lower  riparian  proprietor  cannot  restrain  him  from  so 
doing  on  the  ground  that  the  diversion  of  the  water  has 
l>ecomc  injurious  through  a  gradual  diminution  in  the 
natural  volume  of  the  stream.  The  general  rule,  as 
declared  in  Washb.  Easem.,  §  49,  is  invoked,  that  the 
time  from  which  the  period  is  to  be  reckoned  in  com- 
puting the  duration  of  a  continuous  enjoyment  is  when 
the  injury  or  invasion  of  right  begins,  and  not  the 
time  when  the  party  causing  it  began  that  which  fin- 
ally creates  the  injury.  The  correctness  of  this  rule 
may  be  conceded,  yet  it  is  not  applicable  to  the  facts 
of  the  present  case.  If  the  injury  here  was  caused  by 
a  change  of  the  dam  or  of  the  ditches,  or  by  suffering 
the  latter  to  become  filled  up  or  clogged  (Polly  v.  Mc- 
Call,  37  Ala.  20),  or  by  applying  the  water  to  a  differ- 
ent use,  or  if  injury  was  caused  by  any  late  act,  either 
of  omission  or  of  commission,  on  the  part  of  the  appel- 
lees, it  might  be  said  they  had  previously  only  begun 
the  work  which  caused  the  injury;  but  such  is  not 
this  case.  Here  the  whole  action  and  work  of  the  ap- 
pellees is  a  continuance  only  of  that  which  was  done 
on  tbe  ground  forty  years  ago,  and  the  water  continues 
to  be  used  for  the  same  purpose  now  as  then.  It  is 
held  in  Striokler  v.  Todd,  10  Serg.  &  R.  63,  to  be  well- 
settled  law,  if  there  has  been  an  uninterrupted' and 
exclusive  enjoyment  for  more  than  twenty-one  years 
of  water  in  any  particular  way,  it  affords  a  conclusive 
presumption  of  right  in  the  party  so  enjoying  it,  equal 
to  a  right  by  prescription.  The  same  rule  is  substan- 
tially declared  in  Hoy  v.  Sterrett,  2  Watts.  327;  Dar- 
lington V.  Painter,  7  Penn.  St.  473;  Wheatley  v.  Chris- 
man,  24  id.  303.  The  law  presumes  a  grant  of  the  ease- 
ment, the  extent  of  which  is  measured,  not  by  the  act- 
ual or  average  depth  of  the  waters  at  any  given  point, 
but  by  the  nature  and  extent  of  the  obstruction  itself. 
Gehman  v.  Erdman,  41  Leg.  Int.  388.  When  one  uses 
an  easement  whenever  he  sees  fit,  without  asking  leave 
ur  without  objection,  tbe  use  is  adverse,  and  an  ad- 
verse enjoyment  for  twenty-one  years  gives  an  indis- 
putable title  to  the  enjoyment.  Garrett  v.  Jackson, 
20  Penn.  St.  331.  The  work  on  the  ground  was  not 
only  under  a  claim  of  right,  but  it  was  open,  visible 
and  notorious.  The  parties  who  owned  the  property 
below  could  foresee  and  anticipate  the  ultimate  effect 
of  tbe  diversion  of  the  water,  as  well  as  the  parties 
who  caused  it.    The  fact  that  they  may  not  have  fore- 


seen the  probable  diminution  of  the  quantity  of  water 
which  would  flow  in  the  stream  cannot  deprive  the 
appellees  of  any  of  their  rights  arising  from  their  pos- 
session and  enjoyment  of  the  water  for  nearly  twice 
the  number  of  years  necessary  to  give  a  right  thereto 
by  prescription.  Penn.  Sup.  Ct.,  Oct.  5, 1885.  Mes- 
itinger*8  Appeal.    Opinion  by  Mercur,  J. 

Will— DYING  without  issue.— A  testator  gave 
certain  estate  to  his  son,  with  a  gift  over  if  he  should 
die  during  minority  or  without  issue.  Httd^  upon  a 
construction  of  the  whole  will,  that  tbe  word  **or" 
should  read  **and,'*  and  that  tbe  son's  estate  became 
indefeasible  on  his  attaining  his  majority.  Conn.  Sup. 
Ct.,  Feb.  6, 1886.  Phelps  v.  Botes.  Opinion  by  Car- 
peuteri  J. 


TEE  PENALTY  OF  DEATH. 

THE  division  on  Sir  Joseph  Pease's  proposal  to  abol- 
ish  tbe  penalty  of  death  is  satisfactory,  as  showing 
that  in  this  particular,  at  all  exents,  the  new  House  of 
Commons  is  not  disposed  to  try  rash  experiments.  It 
cannot  be  said  that  Sir  Joseph  Pease  offered  the  House 
any  great  inducement  to  embark  on  his  doubtful  ven- 
ture. Hii  statistics  may  have  been  indisputable,  but 
certainly  they  were  not  undisputed.  Or  rather  to  put 
it  quite  accurately,  they  were  met  by  other  statistics 
which  pointed  to  the  opposite  conclusion.  If  in  Bel- 
gium and  the  Netherlands  no  increase  of  murders  has 
followed  upon  the  disuse  of  capital  punishment,  a  very 
great  increase  has  followed  upon  a  similar  step  in 
Switzerland  and  WUrtemberg.  The  former  country, 
indeed,  has  returned  upon  itself,  and  capital  punish- 
ment is  once  more  lawful.  Moreover  a  part  of  Sir 
Joseph  Pease's  speech  would  have  been  made  in  sup- 
port of  Mr.  Howard  Vincent's  amendment.  The 
blundering  executions  of  which  so  much  has  lately 
been  heard  reflect  great  discredit  on  the  present  hap- 
hazard method  of  appointing  executioners,  but  tbey 
have  no  bearing  on  the  question  whether  a  murderer 
ought  to  be  hanged  or  imprisoned  for  life.  The  num- 
ber of  applications  show  that  tbe  dislike  generally  felt 
toward  the  office  is  very  far  from  being  universal ;  and 
wherever  there  is  competition,  it  ought  not  to  be  im- 
possible to  find  a  competent  man  for  the  post.  So, 
too,  it  is  quite  true  that  the  existing  definition  of  mur- 
der is  too  wide.  Now  that  certain  classes  of  murder- 
ers are  never  executed,  what  Is  the  use  of  passing  sen- 
tence of  death  on  them?  The  end  the  legislator 
should  keep  before  him  in  the  allotment  of  punish- 
ment to  crime  will  be  attained  in  proportion  to  the 
certainty  with  which  the  one  is  seen  to  follow  upon  tbe 
other.  The  difficulty  of  drawing  a  line  between  mur- 
ders and  murders  may  be  great,  but  we  refuse  to  be- 
lieve that  it  is  insuperable.  Judges  and  crown  coun- 
sel vie  with  one  another  in  imploring  juries  not  to  find 
a  prisoner  guilty  of  murder  unless  the  evidence  is  ir- 
resistible; and  if  occasionally  a  verdict  is  open  to  ques- 
tion, the  home  secretary  is  certain  to  advise  a  re- 
prieve. The  impression  that  innocent  men  are  banged 
rests,  we  fancy,  on  the  fact  that  men  who  have  been 
sentenced  to  death  and  reprieved  are  sometimes 
proved  to  be  innocent.  There  are  two  reasons  for  re- 
taining capital  punishment  which  have  lost  none  of 
their  force.  It  is  a  common,  and  on  the  whole,  valid 
argument  for  limiting  tbe  penalty  of  death  to  murder, 
that-  if  you  inflict  it  for  any  other  crime,  however 
heinous,  there  will  be  a  strong  temptation  to  add  mur- 
der to  that  other  crime  in  order  to  get  rid  of  a  witness. 
Tbe  abolition  of  capital  punishment  would  have  pre- 
cisely tbe  same  result.  It  would  be  directly  to  the  in 
terest  of  a  burglar  to  put  to  death  a  man  who  tried  to 
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defeud  hlB  property,  because  to  do  so  would  fabjeot 
him  to  uo  greater  penalty,  while  by  makiug  ideu- 
tifloation  difficult  it  would  make  conviction  improb- 
able. There  are  mauy  cases  in  which  the  commission 
of  a  crime  would  be  rendered  easier  by  killing  some 
one;  and  to  all  appearance,  what  mainly  deters  the 
criminal  from  thus  doubling  his  guilt  is  his  knowl- 
edge that  in  doing  so  he  will  much  more  than  double 
his  punishment.  Death  is  something  different  in  kind 
from  perpetual  imprisonment,  and  though  he  is  ready 
to  risk  the  one,  he  is  not  ready  to  risk  the  other.  The 
whole  force  of  this  motive  would  disappear  if  he  could 
double  his  guilt  and  yet  leave  his  punishment  wliat  it 
was.  The  second  of  these  still  valid  reasons  is  that  the 
abolition  of  capital  punishment  would  be  a  virtual 
gift  of  impunity  to  prisoners  already  under  sentence 
of  imprisonment  for  life.  Whatever  they  may  do, 
nothing  worse  can  i>efall  them  than  has  befallen  them 
already.  It  would  be  absurd  to  allot  a  lighter  punish, 
ment  to  a  second  murder  than  has  already  been  allot- 
ted to  a  first— to  put  a  man  on  bread  and  water  for  a 
week  for  killing  a  prison  warder,  when  he  has  been 
sentenced  to  peual  servitude  for  life  for  killing  his 
worst  enemy.  Tet  the  law  would  forbid  the  infliction 
of  the  only  greater  punishment,  and  from  the  nature 
of  the  case,  the  original  punishment  cauuot  be  re- 
peated. There  is  no  way  that  we  can  see  out  of  this 
dilemma;  consequently,  the  one  thing  to  be  done  is  to 
retain  capital  punishment.  At  least.  If  we  let  it  go, 
we  shall  have  greatly  to  increase  our  prison  staff,  to 
instruct  the  men  composing  it  to  be  on  the  watch  for 
the  first  sign  of  disturbance,  and  then  to  shoot  freely 
by  way  of  prevention,  since  we  must  not  hang  by  way 
of  penalty.  One  of  the  speakers  in  the  recent  debate 
pleaded  not  for  the  life  of  a  murderer,  but  for  his  less 
painful  death.  ''There  are  other  modes  of  taking 
life  besides  the  barbarous  way  of  hanging  a  man  by 
the  neck  until  he  is  dead.'*  In  this,  no  doubt,  Mr. 
Cooke  is  right.  The  range  of  choice  is  no  longer 
limited  to  the  axe,  the  cord,  the  musket  and  the  guil- 
lotine; a  mask  charged  with  prussic  acid,  a  glass  of 
pleasantly  fiavored  liquid,  a  hermetically  sealed  ctiam- 
ber,  would  deprive  death,  if  not  of  its  terrors,  at  all 
events  of  its  suffering.  The  murderer  would  be  better 
off  in  this  respect  than  the  majority  of  his  fellow 
men.  There  is  physical  agony — at  times  very  great 
physical  agony— attending  upon  their  deaths;  there 
would  be  none  at  all  attending  upon  his.  We  agree 
with  Mr.  Cooke  that  when  the  law  is  taking  life,  it 
ought  not  to  take  it  with  unnecessary  pain ;  but  we  do 
not  see  that  we  are  bound  to  call  in  the  help  of  science 
to  make  the  death  of  a  murderer  less  painful  than  it 
would  probably  have  been  if  he  had  never  been  guilty 
of  murder.  There  is  no  reason  however  to  believe 
that  hanging  is  more  painful  than  any  of  the  more 
ordinary  forms  of  4eath.  It  might  be  long  before  the 
relatives  of  a  man  who  had  been  killed  by  poison  felt 
as  much  disgraced  as  they  would  had  he  been  hanged. 
Moreover,  frequent  repetition  has  made  this  form  of 
death  sufficiently  familiar  to  take  hold  of  the  popular 
imagination.  Men  who  are  tempted  to  murder  can  call 
up  t>efore  their  mental  vision  all  the  circumstances  of 
the  gallows;  and  where  the  Imagination  is  sluggish, 
this  is  in  Itself  a  considerable  advantage.— <^ctcUor. 


OBITUARY, 


IT  is  appropriate  that  we  should  notice  the  recent 
death  of  William  Gould,  the  oldest  law  book  pub- 
lisher of  this  city.  He  was  born  in  Caldwell,  N.  J.,  in 
1814,  where  his  ancestors  had  been  settled  for  a  cen- 
tury. In  1836  he  came  to  this  city,  and  entered  upon 
ihe  law  book  publishing  business  with  his  uncle,  Wil- 


liam Qould.  Another  uncle  of  the  deceased  carried 
on  the  law  book  business  in  New  York  city,  tbe  sec- 
ond venture  of  the  kind  in  the  United  States,  tbe 
only  other  one  being  in  Philadelphia.  That  was  one 
hundred  years  ago,  and  one  or  another  of  the  family 
has  been  engaged  in  it  ever  since.  Afterward  Wil- 
liam Gould  associated  his  brother  Anthony  with  him, 
and  the  firm  became  William  and  A.  Gould  &  Co. 
William  died  in  1846.  and  young  William.was  then  ad- 
mitted to  the  firm,  as  was  David  Banks,  the  father  of 
ex-Mayor  Bonks,  and  tbe  title  became  Gould,  Banks 
6t  Gould.  This  continued  until  1857,  when  the  Goulds 
separated  from  Banks,  and  William  established  him- 
self in  the  present  location  at  No.  70  State  street, 
where  he  subsequently  associated  with  him  his  son 
William,  and  the  firm  became  William  Gould  A  Son. 
It  is  now  known  as  William  Gould,  Jr.,  &  Co.  The 
business  methods  and  unimpeachable  integrity  of  the 
deceased  and  his  uncle  had  given  the  house  the  very 
highest  standing  among  the  legal  profession  in  this 
State  and  outside  of  it.  In  1874,  while  in  attendance 
at  court,  he  had  a  stroke  of  paralysis,  and  from  that 
time  down  to  bis  death  he  had  been  an  invalid.  It 
was  not  until  1885  however  that  he  resigned  the  con- 
duct of  bis  business  to  his  sons.  He  had  eleven  chil- 
dren, eight  of  whom— five  sons  and  three  daughters  — 
survive  him.  Mr.  Gould's  name  was  synonymous 
with  honor  and  integrity,  and  he  was  president  of  one 
of  our  banks  for  twenty  years.  He  was  a  remarkably 
earnest  and  active  Christian,  and  his  life  was  filled 
with  good  .works. 


NOTES. 

Returning  thanks  at  the  same  dinner  for  the  bar. 
Sir  Heniy  James,  Q.  C,  said  that  *'  its  members  bad 
nothing  to  be  ashamed  of,  and  they  bad  ever  done 
their  duty  to  the  best  of  their  ability.'*  No  doubt, 
no  doubt.  No  man  is  able  to  be  in  two  places  at 
once,  so  that  when  they  fail  to  appear  in  a  case  for 
which  they  have  been  paid,  they  have  done  their  duty 
to  tbe  best  of  their  ability.  They  cannot  be  in  two 
places  at  once.— Gidsott's  Law  Notts. 

Thb  Witness. 

He  calmly  takes  his  place, 
And  stands  with  stately  grace, 
A  smile  upon  his  face. 
Broad  and  bland. 

I  must  a(nrm,-he  said, 
And  proudly  raiaed  his  head; 
An  oath  to  me  is  dead. 
On  the  stand. 

The  lawyers  daze  his  wits, 
Literally  give  him  fits, 
And  break  him  all  to  bits, 
In  their  net. 

Questions  they  slirewdly  ply, 
Till  they  make  the  witness  Ito; 
And  he  wishes  he  may  die, 
Tou  can  bet. 

He  leaves  with  sullen  pace. 
With  hot  and  crimson  face, 
A  deddely  hard  case. 
Made  to  squirm. 

He  is  surly  as  a  bear; 
And  to  himself  right  there 
He  furiously  doth  swear. 
Not  affirm. 

—Mwitreal  Legal  Ne%o$. 
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Albany^  July  Sly   1886. 


CURRENT  TOPICS. 

THE  ninth  annual  meeting  of  the  American  Bar 
Association  will  be  held  at  Saratoga  Springs 
on  Wednesday,  Thursday  and  Friday,  August  18th, 
19th  and  aOth,  1886.  The  sessions  will  be  held  at 
10  o'clock,  A.  M.,  and  7.80  p.m.,  on  Wednesday  and 
Thursday,  and  at  10  o'clock,  a.  m.,  on  Friday,  at 
Putnam's  Music  Hall,  at  the  comer  of  Broadway 
and  Phila  street,  nearly  opposite  the  United  States 
Hotel.  The  following  is  the  order  of  exercises: 
Wednesday  morning  —  The  president's  address^  by 
Wm.  Allen  Butler,  of  New  York ;  nomination  and 
election  of  members ;  election  of  the  general  coun- 
cil; reports  of  the  secretary  and  treasurer;  report 
of  the  executive  committee.  Wednesday  evening  — 
A  paper  by  Johnson  T.  Piatt,  of  Connecticut,  on 
"The  Opportunity  for  the  Development  of  Juris- 
prudence in  the  United  States;"  a  paper  by  Wil- 
liam P.  Wells,  of  Michigan,  on  "The  Dartmouth 
College  Case  and  Private  Corporations; "  discussion 
upon  the  subjects  of  the  papers  read.  Thursday 
morning  —  The  annual  address,  by  Thomas  J.  Sem- 
mes,  of  Louisiana;  reports  of  standing  committees ; 
reports  of  special  committees,  including  the  special 
committee  on  "Delays  in  Judicial  Administration," 
by  David  Dudley  Field,  chairman;  discussion  of 
the  reports.  Thursday  evening  —  A  paper  by 
GJeorge  H.  Bates,  of  Delaware,  on  "Legislative 
Control  over  Municipal  Corporations ;  "  discussion 
upon  the  subject  of  the  paper  read,  and  further  dis- 
cussion on  the  reports  of  the  special  committees. 
Friday  morning  —  Nomination  of  officers;  unfin- 
ished business;  miscellaneous  business;  election  of 
officers.  The  annual  dinner  will  be  given  at  the 
Grand  Union  Hotel  at  8.80  o'clock  on  Friday 
evening. 

Mr.  Tyler's  review  of  Professor  Finch's  book  in 
another  column  comes  to  us  at  the  same  time  with 
a  report  to  Cornell  University  of  a  "special  com- 
mittee on  the  establishment  of  a  department  of  law, 
together,  with  a  preliminary  announcement  of  the 
action  of  the  trustees  in  establishing  such  a  depart- 
ment." The  report  is  signed  by  Messrs.  0.  A, 
Adams,  D.  Boardman,  Stewart  L.  Woodford,  James 
F.  Gluck  and  George  R.  Williams.  There  is  of 
course  nothing  to  be  said  against  the  founding  of 
such  a  department  of  university  education  as  a  lux- 
ury, or  a  charity,  or  as  matter  of  pride,  but  in  the 
conclusion  of  the  committee  that  provisions  for  le- 
gal education  in  this  State  are  not  already  ample, 
we  regard  the  committee  as  in  error,  and  we  foresee 
that  the  university  will  be  disappointed  in  the  at- 
tendance upon  this  course.  The  committee  speak 
of  the  Columbia  College  Law  School  and  of  the 
Albany  Law  School,  but  they  do  not  mention  that 
of  the  University  of  New  York,  which  has  been  as 
Vol.  34  — No.  6. 


well  attended  as  that  of  Albany.  They  argue  from 
the  fact  that  young  men  from  this  State  are  found 
at  the  law  schools  of  other  States  that  the  facilities 
here  are  deficient.  We  do  not  so  regard  the  mat- 
ter. These  schools  could  easily  and  efficiently  in- 
struct many  more  students,  and  in  former  times 
they  did  so.  But  of  late  there  has  been  a  falling 
off  in  attendance.  This  is  simply  because  students 
in  other  States,  especially  at  the  west,  can  be  ad- 
mitted to  practice  after  a  shorter  term  of  study,  and 
in  some  States,  we  believe,  on  motion  upon  gradua- 
tion. When  such  was  the  rule  in  this  State  the 
Albany  Law  School  frequently  had  more  than  one 
hundred  attendants  at  one  term,  instead  of  fifty  as 
now.  Young  men  of  affluent  means,  who  can  afford 
the  long  and  expensive  course  of  Harvard  or  Colum- 
bia, will  naturally  go  there,  but  poor  young  men 
will  naturally  go  where  they  can  get  admission  the 
soonest  and  the  most  cheaply.  This  is  human  na- 
ture, and  if  the  Cornell  people  expect  any  thing 
different  they  will  learn  their  mistake.  We  do  not 
believe  that  another  law  school  in  this  State  will 
pay  expenses  under  the  present  rules  of  admission 
to  practice.  So  we  think  the  committee  put  it  too 
strongly  when  they  say:  "These  facts  lead  us  irre- 
sistibly to  the  conclusion  that  the  opportunities  for 
legal  education  in  the  State  of  New  York  are  either 
extremely  meager ^^"^  although  it  may  be  admitted,  as 
they  further  say,  that  they  "are  not  of  the  kind 
desired  by  students  seeking  the  legal  profession." 
We  wish  the  new  law  school  success,  but  we  do  not 
expect  it. 

We  lately  received  a  postal  card  asking  us  to 
prescribe  a  preventive  of  "carpet  bugs."  A  little 
puzzled,  we  soon  discovered  that  the  inquiry  was 
directed  to  the  Albany  Evening  Journal^  which  pro- 
fesses to  answer  all  sorts  of  questions,  and  some- 
times lays  down  some  very  bad  law .  But  there  has 
been  a  recent  "bug  case"  in  the  English  courts, 
where  a  tenant  of  a  furnished  house  tried  to  avoid 
his  liability  for  rent  on  the  ground  that  the  prem- 
ises were  infested  by  bugs.  This  was  on  the  au- 
thority of  the  old  case  of  Smith  v.  MarrabUy  which 
has  lost  its  authority.  The  court  however  steered 
around  that  case,  as  we  infer  from  the  following 
from  the  Law  Times:  "The  daily  press  seems  to 
have  been  imduly  exercised  about  the  '  bug  case,* 
iu  which  Mr.  Justice  Mathew  gave  judgment  last 
Saturday.  The  point  decided  was  the  simplest  is- 
sue of  fact.  The  defendant  accepted  the  onm  of 
the  issue,  and  proved  the  discovery  of  six  bugs  in 
an  attic  on  the  third  floor  of  the  house  in  question. 
This  was  before  she  came  into  possession,  which  in 
point  of  fact  was  never  taken.  The  six  were  not 
scattered  about  the  room.  They  were  a  compact 
body,  apparently  caught  in  the  act  of  marching 
either  in  or  out  of  a  hole  in  the  wall.  The  defend- 
ant's case  never  got  further  than  this,  and  the 
learned  judge  simply  held  that  nothing  had  been 
shown  on  which  he  could  find  the  house  so  unfit  for 
habitation  as  to  bring  it  within  the  doctrine  of 
Smith  V.  Marrable.  Whether  he  was  right  orb  wrong 
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is  a  matter  not  of  law  but  of  natural  history.  No 
scientific  evidence  was  called  to  show  what  infer- 
ence might  be  drawn  from  the  presence  of  the  six 
intruders ;  and  an  appeal  to  *•  common  knowledge  ' 
on  this  unsavory  subject  had  perhaps  less  weight 
with  a  judge  than  it  would  have  had  with  a  jury. 
It  is  not  true  therefore,  as  has  been  supposed,  that 
his  lordship  intimated  it  to  be  the  duty  of  the  ten- 
ant to  obtain  practical  evidence  of  the  nuisance  by 
essaying  to  sleep  on  the  premises  —  a  ruling  which 
might  involve  a  most  inequitable  application  of  the 
maxim,  *  vigUantibus  nan  dormientHms.'^  "  The  Law 
Journal  says:  *'The  case  turned  on  the  question 
whether  or  not  the  house  was  rendered  imfit  for 
habitation  by  thd  presence  of  the  bugs.  It  was 
stated  that  when  the  defendant's  daughter  went 
into  the  house  a  bug  dropped  from  the  window- 
blind  and  bit  her  hrm,  whereupon  she  fled.  The 
plaintiff  asserted  that  he  never  saw  more  than  one 
bug  in  the  house.  That  one  he  found  in  a  tube  of 
the  bell- pull.  He  picked  it  out  with  a  pin,  and 
stopped  up  the  tube  with  sealing-wax.  Afterward, 
it  was  alleged,  the  upholsterer  found  half  a  dozen 
bugs  in  the  same  tube,  and  the  defendant's  servants 
declared  they  drowned  as  many  more  in  a  basin,  al- 
though it  was  noted,  on  the  other  hand,  as  a  signifi- 
cant fact  that  only  one  specimen  was  preserved  for 
the  plaintiff's  inspection.  The  bugs  appeared  to  have 
been  confined  chiefly  to  the  upper  regions  of  the 
dwelling.  The  learned  judge,  who  heard  the  case 
without  a' jury,  held  that  the  bugs  had  not  taken 
possession  of  the  house  so  completely  as  to  oust  the 
tenant  The  defendant  however  had  no  doubt  in- 
curred expense  and  inconvenience,  and  he  thought 
the  justice  of  the  case  would  be  met  by  giving  the 
plaintiff  140Z.  The  learned  judge  gave  judgment 
for  the  plaintiff  for  that  amount."  The  abatement 
was  17Z.  10«.  —  somewhere  from  11,  10«.  to  3/.  per 
bug.  

A  still  more  interesting  case,  and  in  fact  the  most 
interesting  question  of  property  we  have  ever  seen, 
except  the  aerolite  and  the  statue  cases,  is  that  of 
the  ownership  of  a  pre-historic  fossilized  boat,  dug 
up  by  a  tenant  on  the  leased  premises.  Mr.  Justice 
Chitty  holds  that  it  belongs  to  the  landlord.  On 
this  the  Law  Journal  remarks:  **  In  the  case  of  The 
Brigg  Boat  Mr.  Justice  Chitty  missed  what  appears 
the  essential  point  of  the  case.  The  boat,  although 
fossilized  is,  it  is  admitted  on  all  hands,  a  chattel. 
If  not,  the  wigs  and  pairs  of  spectacles  in  the  well 
at  Buxton  are  realty.  If  it  is  a  chattel,  how  does 
the  owner  of  the  land  obtain  the  property  in  it? 
The  learned  judge  lays  down,  on  the  authority  of  a 
criminal  case,  that  the  owner  of  the  land  had  such 
possession  of  the  boat  as  gave  him  a  qualified  prop- 
erty sufficient  to  support  an  indictment  in  his  name. 
That  may  be  so,  but  a  qualified  property  good 
against  a  wrong-doer  is  not  the  same  thing  as  the 
absolute  property  which  the  plaintiff  claimed.  So 
far  as  we  know,  the  only  process  by  which  the 
property  in  a  chattel  vests  in  the  owner  of  land  on 
which  it  lies  is  in  virtue  of  an  intention  on  the  part 


of  the  owner  of  the  chattel  to  affix  it  to  the  soil. 
There  was  not  only  no  evidence  of  any  such  inten- 
tion, but  there  was  clear  evidence  of  an  intention 
on  the  part  of  the  owner  of  the  boat  to  abandon  his 
property  in  it.  There  was  no  evidence  of  an  in- 
tention on  his  part  to  abandon  it  to  the  owner  of 
the  soil.  There  was  a  general  abandonment  of  it 
which  inures  to  the  benefit  of  the  first  finder,  who 
were  the  defendants,  the  lessees.  No  doubt,  if  the 
plaintiff  had  not  demised  this  land,  no  one  but  he 
could  dig  out  the  boat  without  committing  a  tres- 
pass, but  in  digging  it  out  the  defendants  were 
within  their  right,  and  were  as  much  entitled  to  the 
boat  as  the  street  boy  to  the  end  of  a  cigar  thrown 
away  in  the  street.  The  boat  was  not  in  the  nature 
of  treasure  trove,  because  the  depositor  of  treasure, 
so  far  from  abandoning  it,  hides  it  away  in  order  to 
find  it  again.  Treasure  trove  belongs  to  the  crown, 
because  not  being  abandoned  it  does  not  vest  in  the 
finder.  If  the  decision  be  right,  and  the  possession 
of  the  plaintiff  gives  him  the  property  as  against 
the  lessee,  the  possession  of  the  plaintiff's  vendor 
would  give  him  the  property  as  against  the  plaint- 
iff, the  possession  of  his  vendor's  similarly,  and  so 
on  so  far  as  the  title  can  be  traced.  This  endless 
prospect  of  litigation  need  not  however  be  faced, 
nor  need  we  look  for  the  personal  representative  of 
the  primaeval  Briton  who  left  the  boat  where  it  is. 
This  interesting  savage  evidently  abandoned  his 
property,  to  be  found  at  last  by  a  nineteenth-cen- 
tury gas  company,  who  are  entitled  to  rely  on  the 
principle  of  law  in  force  through  the  ages  that 
*  findings  are  keepings.*  " 


The  State  Library  will  bo  closed  to  the  public 
from  the  5th  to  the  20th  of  August,  inclusive,  for 
the  purpose  of  cleaning. 


NOTES  OF  CASES, 

IN  BalHmore  &  0,  R,  Co.  v.  Bose^  Md.  Ct.  App., 
June  23,  1886,  it  was  held  that  a  railway  com- 
pany which  permits  passenger  ste^amers  to  lie  at  its 
pier,  and  persons  going  to  and  from  such  steamer 
to  pass  across  its  pier  and  adjacent  grounds,  thereby 
becomes  bound  to  keep  and  maintain  such  pie^  and 
grounds  in  passable  and  safe  condition,  and  the 
public  may  use  any  available  route  of  access  to  and 
from  said  pier  not  expressly  prohibited.  The 
court  said:  *' Undoubtedly,  under  the  arrangement 
existing  between  the  two  companies,  persons  em- 
ployed on  board  the  steamer  had  a  right  of  transit 
over  the  property  of  the  defendant.  If  there  was 
no  particular  road  or  pathway  designated  and  set 
apart  for  their  use  they  were  constrained  to  seek 
such  route  as  they  found  open  and  convenient,  and 
the  only  obligation  resting  on  them  was  the  observ- 
ance of  due  care  and  caution  in  the  avoidance  of 
danger.  The  defendant  however  had  a  right,  if  it 
saw  fit,  to  inhibit  the  use  of  the  trestle,  and  restrict 
the  passengers  to  the  use  of  tlie  ground  below. 
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*  »  *  The  obligation  of  the  defendant  to  keep 
any  property  over  which  other  persons  have  a  right 
to  pass  in  a  safe  condition  cannot  be  questioned. 
As  was  said  by  the  Supreme  Court  of  Massachu> 
setts,  in  Sweeny  v.  Old  Colony  db  N,  B,  Co.,  92  Mass. 
373 :  \The  general  rule  or  principle  applicable  to 
this  class  of  cases  is  that  an  owner  or  occupant  is 
bound  to  keep  his  premises  in  a  safe  and  suitable 
condition  for  those  who  come  upon  and  pass  over 
them,  using  due  care,  if  he  has  held  out  any  invi- 
tation, allurement  or  inducement,  either  express  or 
implied,  by  which  they  have  been  led  to  enter 
thereon.'  If  the  owner,  either  *  directly  or  by  im- 
plication, induces  persons  to  enter  upon  and  pass 
over  his  premises,  he  thereby  assumes  an  obligation 
that  they  are  in  a  safe  condition,  suitable  for  such 
use,  and  for  a  breach  of  this  obligation  he  is  liable 
in  damages.'  This  is  the  recognized  principle  in 
this  country  and  in  England.  In  Corby  v.  HUly  4 
0.  B.  556  (N.  S.),  Cockburn,  C.  J.,  swd:  *  The 
proprietors  of  the  soil  held  out  allurements  whereby 
the  plaintiff  was  induced  to  come  upon  the  place  in 
question.  They  held  out  this  road  to  all.  persons 
having  occasion  to  proceed  to  the  asylum  as  a 
means  of  access  thereto.  Could  they  have  justified 
the  placing  an  obstruction  across  the  way  whereby 
an  injury  was  occasioned  to  one  using  the  way  by 
their  invitation?  Clearly  they  could  not.  Having, 
so  to  speak,  dedicated  the  way  to  such  of  the  gen- 
eral public  as  might  have  occasion  to  use  it  as  a 
safe  and  convenient  mode  of  access  to  the  establish- 
ment, without  any  reservation,  it  was  not  compe- 
tent to  them  to  place  thereon  any  obstruction  calcu- 
lated to  render  the  road  unsafe,  and  likely  to  cause 
injury  to  those  persons  to  whom  they  had  held  it 
out  as  a  way  along  which  they  might  safely  go.' 
There  is  a  similar  adjudication  in  Chapman  v.  Both- 
toeUy  El.,  Bl.  &  El.  168,  where  the  same  question 
was  presented.  If  therefore  any  one  is  injured  in 
consequence  of  the  negligence  of  the  proprietor  in 
this  respect  an  action  for  damages  can  be  main- 
tained, even  if  the  unsafe  condition  of  the  premises 
was  caused  by  the  act  of  other  parties,  and  the 
owner  allows  them  to  remain  in  that  condition.  As 
was  said  by  Lord  Ellenborough  in  Oouplandv,  Eard- 
mgha/m,  8  Camp.  898 :  The  defendant  is  liable  for 
the  consequences  *  in  the  same  manner  as  if  he  him- 
self had  originated  the  nuisance.' 


The  holding  in  Pearce  v.  Foster  (33  Alb.  Law 
Jour.  208)  that  a  servant  may  be  discharged  for 
speculating  in  stocks  has  been  affirmed  by  the 
Court  of  Appeal    64  L.  T.  Rep.  (N.  S.)  664. 


In  State  v.  Dunbar,  Oregon  Supreme  Court,  June 
M,  1886,  it  was  held  that  in  order  to  convict  a  per- 
son of  the  offense  of  the  selling  or  offering  for  sale 
of  oleomargarine,  unless  the  same  shall  be  plainly 
marked  so  as  to  establish  its  true  characteristic,  it 
is  not  necessary  to  prove  any  overt  act  of  offering  it 


for  sale  in  an  unidentified  condition,  but  the  mere 
possession  of  it,  and  placing  it  in  a  store  with  other 
articles  held  for  sale,  is  sufficient  to  warrant  a  jury 
in  finding  that  the  same  was  offered  for  sale.  Tlie 
court  said:  **The  defense  is  that  to  constitute  the 
offense  charged  under  the  statute  there  must  be 
some  overt  act  of  offering  for  sale;  that  the  intent 
may  exist  in  the  mind  without  any  act  done  in  pur- 
suance of  such  intent;  and  that  therefore  the  fact 
of  having  the  oleomargarine  marked  and  exposed 
with  other  goods  or  merchandise  in  the  salesroom, 
imaccompanied  by  any  overt  act,  or  individual  offer 
to  sell  it,  is  not  an  offense  within  the  meaning  of 
the  statute.  But  is  not  the  exposing  of  such  sub- 
stance unmarked,  with  other  pure  butter  or  grocer- 
ies, upon  the  shelves  or  counter  of  a  salesroom,  an 
act  of  circumstance  from  which  an  intent  to  offer  it 
for  sale  may  be  inferred  by  the  jury,  in  the  absence 
of  any  rebutting  evidence?  This  is  all  the  instruc- 
tion imports.  It  simply  says,  in  effect,  that  it 
should  be  presumed  that  when  a  groceryman  places 
the  prohibited  article  upon  his  shelves,  and  dis- 
plays the  same  with  other  goods  in  unmarked  pack- 
ages, intending  to  sell  them  in  that  condition,  he  is 
offering  them  for  sale;  but  that  such  presumption 
is  only  prima  fadey  leaving  the  defendant  free,  as 
a  matter  of  fact,  to  prove  that  they  were  not  offered 
^or  sale ;  that  is,  that  they  were  not  for  sale  in  that 
condition.  Now  we  all  know  that  when  a  man  en- 
gages in  the  business  of  merchandising,  places  his 
goods  upon  shelves  and  counters,  and  in  show  win- 
dows, and  throws  open  the  door  of  his  store  to  the 
public,  it  is  ordinarily  and  usually  understood 
that  the  goods  thus  exposed  are  offered  for  sale, 
and  considered  an  invitation  by  the  merchant,  to 
all  who  are  willing  to  enter,  to  purchase.  Indeed, 
it  may  be  said  to  be  a  matter  of  common  knowledge 
that  it  is  the  general  practice  of  merchants  to  thus 
expose  or  offer  their  goods  for  sale,  often  display- 
ing them  quite  attractively  to  more  certainly  catch 
the  eye  of  the  passer-by,  and  induce  him  to  enter 
and  purchase  them.  And  when  goods  are  thus  ex- 
posed it  would  hardly  occur  to  any  one  to  inquire 
of  the  merchant  whether  he  was  offering  such  goods 
for  sale.  On  the  contrary,  he  would  act  on  the  as- 
sumption, justified  by  common  experience,  that 
they  were  offered  for  sale,  and  inquire  the  price. 
Laws  are  usually  enacted  with  some  reference  to  the 
common  understanding  and  customs  of  men  in  re- 
spect to  subject-matters  which  concern  their  busi- 
ness transactions;  so  that  when  goods  or  merchan- 
dize are  exhibited  from  the  show  windows  or 
shelves  of  a  store,  we  have  a  right  to  presume,  sanc- 
tioned by  common  usage  and  imderstanding,  that 
he  who  puts  them  there  offers  them  for  sale,  and  if 
the  fact  is  otherwise,  let  him  show  it.  Goods 
therefore  may  be  offered  for  sale  without  any  overt 
act  of  solicitation.  ♦  ♦  ♦  It  is  true  that  a  mer- 
chant might  expose  with  other  goods  for  sale  some 
article  that  he  did  not  intend  to  sell,  but  the  in- 
struction does  not  preclude  him  from  showing  the 
fact."    Thayer,  J.,  dissenting. 
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.    METHODS  OF  LEGAL  EDUOATION* 

IT  is  a  matter  of  just  pride  to  Americans  that  in 
the  establishment  of  a  law  school  in  England 
the  method  of  teaching  in  one  of  the  foremost  of 
the  law  schools  in  the  United  States  has  been  bod- 
ily taken  as  the  model.  It  was  to  be  expected  that 
our  English  cousins  would  seek  for  an  example  in 
the  ancient  schools  of  law  of  continental  Europe. 

During  a  very  long  period  England  has  been 
without  law  schools.  As  early  as  the  twelfth  cen- 
tury, Yacarius,  an  Italian  professor,  gave  instruc- 
tion in  the  civil  law  at  Oxford.  To  cope  with  this 
teaching  the  Inns  of  Court  in  London  began  courses 
of  lectures  on  the  common  law.  and  in  the  fifteenth 
century  attained  to  their  most  flourishing  period. 
Shortly  afterward  they  fell  into  places  of  mere 
gaiety,  and  the  instruction  imparted  became  only 
nominal.  In  quite  recent  years  a  marked  revival  of 
interest  has  appeared,  and  systematic  courses  of  le- 
gal study  have  been  established.  This  has  been 
done  by  the  barristers  at  the  Inns  of  Court,  and  by 
the  solicitors  through  the  agency  of  the  Incorpo- 
rated Law  Society.  But  from  the  fifteenth  century 
to  the  present  generation  a  legal  education  was  ob- 
tainable only  in  the  law  offices. 

On  the  continent,  however,  a  totally  different 
state  of  affairs  existed.  *  There  admission  to  the 
station  of  a  lawyer  has  been  always  under  govern- 
mental regulation,  not  controlled,  as  in  England,  by 
the  lawyers'  guilds;  and  a  systematic  course  of 
study  of  not  less  than  three  years  in  the  law  depart- 
ment of  a  university,  besides  other  limitations, 
have  been  required  by  the  State  as  a  condition  pre- 
cedent to  the  privilege  of  practicing  law.  The 
famous  law  school  of  Bologna  survived  through 
the  middle  ages,  having  previous  to  the  eleventh 
century  been  successively  at  Rome  and  Ravenna. 
It  was  substantially  upon  the  plan  of  this  school  at 
Bologna  that  the  law  schools,  revived  throughout 
Europe  in  the  fourteenth  century,  were  established. 

In  the  United  States,  naturally  following  English 
precedent,  nearly  all  our  lawyers  have  been  trained 
in  law  offices.  Law  schools  however  were  estab- 
lished here  at  a  comparatively  early  period.  At 
Philadelphia,  in  1790,  the  first  course  of  law  lec- 
tures in  the  United  States  was  delivered  by  James 
Wilson,  a  signer  of  the  Declaration  of  Independ- 
ence, a  conspicuous  member  of  the  Constitutional 
Convention,  and  a  justice  of  the  Supreme  Court. 
In  1798  Timothy  Reeves  and  Judge  Gould  estab- 
lished a  law  school  at  Litchfield,  which  was  justly 
famous  in  its  time.  It  was  thence  removed  to 
Cambridge,  and  became  the  law  school  of  Harvard 
University,  where,  in  the  past  year,  it  has  achieved 
the  distinguished  honor  of  furnishing  to  the  law 
school  now  opening  at  Queen's  College,  Cambridge, 
England,  the  model  for  legal  education  there. 

***  Legal  Education,  its  Aim  and  Method.  An  Inaugural 
leotnre  delivered  at  Queen's  College.  Cambridge,  by  Gerard 
B.  Finch,  M.  A.,  of  Lincoln's  Inn,  Esq.,  barrister  at  law,  law 
lecturer,  and  late  Fellow  of  Queen's  College.  October,  1885. 
Cambridge :  Macmillan  &  Co.'* 


There  are  now  in  the  United  States  forty-eight 
law  schools,  situated  in  twenty-six  different  States. 
From  1850  to  1881  there .  were  thirty-one  of  these 
institutions  established,  an  average  of  one  law 
school  a  year  for  thirty-one  years. 

In  his  scholarly  discussion  of  legal  education 
Professor  Finch  has  fallen,  not  strangely  however, 
into  an  error.  At  page  ten  of  the  publication, 
whose  title  is  hereinbefore  given,  he  states:  *'It 
may  thus  be  seen  that  the  methed  of  legal  teaching 
as  it  becomes  practical,  does  in  fact  become  more 
educational.  How  practical  the  system  pursued  in 
the  American  universities  is  may  be  gathered  from 
the  fact  that,  in  many  of  the  American  States  the 
student  who  has  obtained  a  degree  in  law  at  a  uni- 
versity is  admitted  to  the  profession  as  of  course.  ** 
This  is  justly  true  of  the  Harvard  Law  School, 
which  Professor  Finch  lately  visited,  and  visiting 
there  as  he  did,  one  would  naturally  receive  the 
impression  here  expressed.  But  the  fact  is  that  the 
admission  of  graduate  as  of  course  is  not  an  evi- 
dence of  the  superior  legal  education  possessed,  but 
rather,  alas !  an  illustration  of  the  reckless  laxity  of 
the  statutes  of  **many  of  the  States''  respecting 
qualifications  for  admission  to  the  bar.  In  too  many 
of  these  schools  a  course  of  lectures  for  about  eight 
months  —  called  a  year  —  is  followed  by  a  diploma, 
which  admits  its  holder,  upon  motion  merely,  to 
practice  in  the  highest  courts.  They  are  designed 
and  carried  on  mainly  to  gain  tuition  fees  for  their 
**  professors,"  and  their  whole  character  is  such  as 
to  warrant  their  designation  as  shyster  factories. 

Professor  Finch's  discussion  shows  high  apprecia- 
tion of  the  question  considered.  It  declares  the 
towering  importance  of  the  law  and  its  ministers 
in  their  relations  to  the  State  and  the  individual, 
and  asserts  the  power  for  good  of  an  enlightened 
school  of  law.  There  is  also  given  a  clear  delinea- 
tion of  the  educational  advantages  of  the  study  of 
the  law,  in  disciplining  and  informing  the  mind, 
and  mention  is  made  of  the  importance  of  ethics, 
history  and  political  science  as  supplemental  stud- 
ies. The  profound  est  arguments  in  favor  of  the 
teaching  of  law  as  a  science  at  a  university,  as 
compared  with  any  method  or  facilities  to  be  found 
elsewhere,  are  such  as  can  be  made  in  behalf  of 
those  whose  talents  or  aspirations  lead  them  in  the 
direction  of  politics,  to  the  sphere  of  the  diplomat, 
the  legislator,  or  the  jurist  This  is  a  branch  of 
the  subject  covered  by  the  title  of  Professor  Finch's 
lecture,  though  he  does  not  discuss  it.  He  proba- 
bly preferred  to  restrict  his  observations  to  such 
considerations  as  were  more  pertinent  to  the  occa^ 
sion,  his  lecture  being  the  first,  the  inaugural  one, 
of  a  course  of  instruction  upon  the  law  of  contract, 
to  a  class  at  Queen's  Gollege.  The  lecture  is  also 
made  to  serve,  very  fittingly,  as  the  introduction  of 
the  text-book  of  which  Professor  •  Finch  has  be- 
come the  author  —  a  work  on  the  plan  of  Langdell's 
Cases,  and  that  of  the  other  text-books  used  in  the 
Harvard  Law  School — entitled  **A  Selection  of 
Cases  on  the  English  Law  of  Contract,"  and  bear- 
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ing  the  imprint  of  G.  J.  Clay  &  Son,  Cambridge 
University  Press  Warehouse,  London,  1886. 

With  the  facts  demonstrated  by  the  Harvard 
system,  he  presents  a  convincing  argument  in  favor 
of  the  practical  as  well  as  the  scientific  method  of 
teaching  law  in  a  university,  and  in  fitting  students 
while  there  for  their  entry  upon  its  practice.  In 
controverting  the  view  of  Mr.  Austen,  that  London 
had  superior  advantages  for  a  law  faculty,  Professor 
finch  well  says  ♦  *  ♦  **that  the  forum  is  as 
little  necessary  for  the  study  of  the  law  as  is  a 
workshop  for  the  study  of  natural  philosophy.  ♦  *  ♦ 
An  ancient  seat  of  learning  with  its  many  sided  in- 
fluences and  its  high  standard  of  excellence  would 
seem  to  be  the  fittest  place  for  the  advancement  of 
any  science,  and  for  its  teaching  with  the  greatest 
attendant  advantages.^'  In  this  he  is  undoubtedly 
in  accord  with  the  best  authorities.  In  New  York, 
as  a  matter  of  fact,  the  law  students  of  Columbia 
CoUege  do  not  avail  themselves  of  the  presence  of 
courts  as  places  for  the  study  of  the  law  or  its  prac- 
tice. They  are  kept  busy  with  the  tasks  in  the 
law  school,  and  know,  or  soon  learn,  that  the  time 
has  not  yet  come  for  them  to  attend  courts  as  spec- 
tators with  advantage    to  their  legal  education. 

The  Harvard  method,  adopted  at  Queen's  Col- 
lege, is  that  of  teaching  law  by  the  study  of  cases. 
Trofessor  Finch  stated:  "The  practice  which  I  am 
bringing  before  you  is  not  new,  it  has  prevailed  at 
Harvard  University  for  fourteen  years,  having  been 
introduced  by  Mr.  Langdell  on  his  appointment  to 
the  chief  professorship  of  law  in  that  university.*' 
At  Harvard  the  method  was  not  at  first  received 
with  great  favor,  but  its  merits  as  an  efficient  edu- 
cational system  were  soon  recognized,  and  were 
adopted  by  other  professors,  so  that  at  the  present 
time  selections  of  cases  on  nine  branches  of  the  law 
are  used  as  text-books  at  this  law  school.  Professor 
Langdell's  method  can  hardly  find  a  more  interest- 
ing exposition  than  in  the  following  words  from 
himself  in  1871 :  "I  entered  upon  the  duties  of  my 
present  positiox),  a  year  and  a  half  ago,  with  a  set- 
tled conviction  that  law  could  only  be  taught  or 
learned  effectively  by  means  of  cases  in  some  form. 
I  had  entertained  such  an  opinion  ever  since  I  knew 
any  thing  of  the  nature  of  law  or  legal  study.  I 
am  called  upon  to  consider  directly  the  subject  of 
teaching,  not  theoretically,  but  practically,  in  con- 
nection with  a  large  school,  with  its  more  or  less 
complicated  organization,  its  daily  routine,  and 
daily  duties.  To  accomplish  this  successfully  it 
was  necessary,  first,  that  the  efforts  of  the  pupils 
should  go  hand  in  hand  with  mine,  that  is,  that 
they  should  study  with  direct  reference  to  my  in- 
struction; secondly,  that  the  study  required  of 
them  should  be  of  the  kind  from  which  they  might 
reap  the  greatest  and  most  lasting  benefits;  thirdly, 
the  instruction  should  be  of  such  a  character  that 
the  pupils  might  at  least  derive  a  greater  advant- 
age from  attending  it  than  from  devoting  the  same 
to  private  study.  How  could  this  threefold  object 
be  accomplished?    Only  one  mode  occurred  to  me 


which  seemed  to  hold  out  any  promise  of  success ; 
and  that  was  to  make  a  series  of  cases,  carefully  se- 
lected from  the  books  of  reports,  the  subject  alike 
of  study  and  instruction.  But  here  I  was  met  by 
what  seemed  at  first  to  be  an  insuperable,  practical 
difficulty,  namely,  the  want  of  books;  for  though  it 
might  be  practicable,  in  cases  of  private  pupils  hav- 
ing access  to  a  complete  library,  to  refer  them  di- 
rectly to  the  books  of  reports,  such  a  course  was 
"quite  out  of  the  question  with  a  large  class,  all  of 
whom  would  want  the  same  books  at  the  same 
time.  It  was  with  a  view  to  removing  these  obsta- 
cles that  I  was  first  led  to  inquire  into  the  feasibil- 
ity of  preparing  and  publishing  such  a  selection  of 
cases  as  would  be  adapted  to  my  purposes  as  a 
teacher."  "Law  considered  as  a  science  consists 
of  certain  principles  or  doctrines.  To  have  such  a 
mastery  of  these  as  to  be  able  to  apply  them  with 
constant  facility  and  certainty  to  the  ever-tangled 
skein  of  human  affairs,  is  what  constitutes  a  true 
lawyer;  and  hence  to  acquire  that  mastery  should 
be  the  business  of  every  earnest  student  of  law. 
Each  of  these  doctrines  has  arrived  at  its  present 
state  by  slow  degrees;  in  other  words,  it  is  a 
growth,  extending  in  many  cases  through  centuries. 
This  growth  is  to  be  traced  through  a  series  of 
cases;  and  much  the  shortest  and  best,  if  not  the 
only  way  of  mastering  the  doctrine  effectually,  is 
by  studying  the  cases  in  which  it  is  embodied." 

In  his  lecture  Professor  Finch  states:  "During 
my  stay  in  Boston  last  spring  men  engaged  in  legal 
practice  spoke  to  me  of  the  great  value  of  the  law 
teaching  at  Harvard  University.  Mr.  Sidney  Bart- 
lett,  the  father  of  the  Massachusetts  bar,  told  me 
that  three  years'  work  at  Harvard  was  equal  to 
seven  years  in  an  office.  Mr.  Justice  Oliver  Wen- 
dell Holmes,  and  Doctor  Eliot,  president  of  the 
university,  spoke  to  the  same  effect.  Doctor  Eliot 
related  with  pardonable  pride  that  at  a  recent  din- 
ner of  old  Harvard  men  a  prominent  young  advo- 
cate declared  that  when  he  was  a  student  he  had 
often  heard  it  said  that  the  course  at  Harvard  was 
equal  to  ten  years'  actual  work ;  that  he  was  then 
incredulous,  but  after  being  in  practice  for  ten  years 
he  came  to  know  it  as  a  fact." 

All  who  take  an  interest  in  the  subject  must  find 
in  these  evidences  of  the  merits  of  the  system  of 
teaching  at  Harvard  an  important  subject  for  inves- 
tigation. If  the  system  is  known  to  the  faculties 
of  the  law  schools  of  the  country  it  has  not  been 
adopted  by  them,  as  it  appears  from  their  cata- 
logues that  Blackstone,  Kent,  Parsons,  etc.,  are 
still  the  text-books  used.  A  system  productive  of 
such  superior  results  is  one  that  calls  for  the  most 
serious  consideration  of  those  engaged  in  the  teach- 
ing and  the  learning  of  the  law. 

John  Tyler. 

Ithaca,  Juli/  21,  1886. 
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WATERS  AND  WATES^GOVRSES— EMBANKMENT 

OF  STREAM— LIMITATION  OF  RIGHT 

TO  EREOT 

SUPREME  COURT  OF  OHIO,  JUNE  1, 188d. 

Crawford  v,  Rambo.* 
*Wbere  a  riparian  owner  constructs  an  embankment  for  the 
profeectloB  of  his  lands,  and  occasions  substantial  injuiy 
to  the  lands  of  his  neighbor,  which  might  hare  been  rea- 
sonably anticipated  by  a  man  of  ordinary  prudence  and 
intelligence  as  the  probable  result  of  its  action  upon  the 
currents  of  the  stream  at  the  time  It  was  constructed,  he 
is  liable  in  damages  for  the  injuiy  so  occasioned ;  and  so 
where  it  appears  from  its  subsequent  action  upon  the 
current  of  a  flood  that  might  be  reasonably  expected  to  re- 
occur in  the  course  of  the  seasons,  that  it  does  and  will 
continue,  at  the  time  of  such  floods,  to  occasion  substan- 
tial inJuiy  to  his  neighbor. 

pRROR  to  District  Court,  MosklDgum  county. 

R.  M.  Voorheea  and  E,  W,  James,  for  plaintiff  in 
error. 

A.  W.  TrcUn  and  F,  H.  SoxUhardy  for  defendants  in 
error. 

The  original  action  was  brought  hj  the  plaintiff  to 
recover  of  the  defendants  damages  to  his  lands, 
caused  by  the  construction  of  an  embankment  by 
them  on  their  own  lauds  to  prevent  the  same  from  be- 
ing overflowed  and  injured  by  the  water  of  the  Mus- 
kingum river,  on  which  the  lands  of  the  parties  are 
situated.  The  Common  Pleas  sustained  a  demurrer  to 
the  petition  on  the  ground  that  it  did  not  state  suffi- 
cient facts;  the  judgment  was,  on  error,  affirmed  by 
the  District  Court ;  and  this  proceeding  is  prosecuted 
here  to  obtain  a  reversal  of  both  judgments.  The  pe- 
tition sets  forth,  at  great  length,  the  relative  situation 
of  the  lands  of  the  parties  on  the  river;  the  mode  and 
manner  in  which  the  embankmeut  has  been  con- 
structed ;  that  the  effect  of  it,  siuce  its  construction, 
has  been,  and  is,  to  divert  the  flow  of  the  water  from 
the  lauds  of  the  defendants,  over  which  it  has  always 
heretofore  flowed  in  times  of  floods,  to  and  upon  the 
lands  of  the  plaintiff.  The  effect  of  the  overflow  upon 
the  lands  of  the  plaintiff,  he  avers,  **  was  to,  and  the 
same  did,  increase  the  volume  of  water  on  plaintiff's 
said  lands,  and  inundated  and  overflowed  a  large  por- 
tion of  said  plaintiff's  lands ;  and  drowned  and  injured 
crops  and  grass  thereon,  and  created  rapid  and  whirl- 
ing currents  thereon,  none  of  which  would  have  hap- 
pened but  for  the  erection  of  said  embankment  by  the 
defendants  as  aforesaid ;  and  said  last-mentioned  water 
did  wash  a  considerable  portion  of  the  soil  off  plain- 
tifTs  said  lands,  thereby  rendering  them  less  valuable 
for  cultivation,  and  washed  gullies  and  holes  in  said 
lands,  and  floated,  lodged  and  deposited  trees,  logs 
stumps,  brush,  trash  and  gravel  thereon,  and  pre- 
vented a  considerable  portion  of  the  silt  or  sediment 
which  would  otherwise  have  been  deposited  on  said 
lands  as  aforesaid,  and  the  formation  and  accumula- 
tion of  accretions  along  the  bank  of  said  river  on  the 
south  side  of  plaintiff's  said  land,  as  aforesaid,  from 
being  so  deposited,  formed  or  accumulated,  and  under- 
mined and  washed  away  a  considerable  portion  of  the 
banks  of  said  river  on  the  south  side  of  said  plaintiff's 
lands,  as  aforesaid,  and  washed  out  trees  that  were 
growing  on  the  bank  of  said  river  on  the  plaintiff's 
said  lands,  which  said  bank  and  growing  trees  formed 
a  natural  protection  to  the  bank  of  said  river  on  said 
plaintiff's  lands  against  the  wash  of  the  water  of  said 
river  in  its  natural  course  and  flow."    For  which  he 

7  N.  E.  Rep'r.  429. 


claims  damages  in  the  sum  of  $&,000.  As  a  second 
cause  of  action  he  makes,  in  substance,  the  same  aver- 
ments, and  asks  for  an  abatement  of  the  nuisance  to 
his  lands. 

MiNSHAiiL,  J.  The  question  In  this  case  is  whether 
the  owner  of  land  upon  a  natural  stream  of  water,  so 
situate  that  in  times  of  floods  it  Is  overflowed  by  the 
superabondant  water,  may,  to  beneflt  his  own  lands, 
construct  an  embankment  thereon,  the  natural  and 
probable  consequences  of  which  must  be,  and  is,  at 
times  of  ordinary  floods,  to  cause  the  swollen  current 
to  overflow,  erode,  and  destroy  the  lands  of  another 
proprietor  thereon.  We  have  so  stated  the  question 
in  this  case  because,  as  we  think,  the  question  as  to 
surface  water  is  not  Involved  in  it. 

The  premises  of  the  parties  are  situate  upon  a  bend 
of  the  Muskingum  river— those  of  the  plaintiff  being 
upon  the  exterior,  and  those  of  the  defendants  upon 
the  interior,  of  the  bend ;  the  included  lands  being  di- 
vided between  Rambo,  on  the  one  side,  and  the  Lit- 
tles, on  the  other,  by  a  line  running  a  little  east  of 
south.  It  is  upon  this  line,  beginning  at  a  point  about 
180  feet  south  of  low-water  mark  on  the  interior  bend 
of  the  river,  and  extending  some  2,900  feet  thereon, 
that  the  embankment  has  been  constructed  by  the  de- 
fendants. It  serves  to  protect  the  lands  included  by 
the  bend  from  the  violence  of  the  current  that  flows 
across  the  same  when  the  river  is  swollen  by  a  flood, 
and  was  constructed  by  the  united  labor  and  expense 
of  the  defendants  for  their  mutual  beneflt.  It  neces- 
sarily acts  as  a  partial  dam  to  the  current  when  the 
river  is  swollen  by  floods,  and  as  averred,  causes  the 
flood  water  to  flow  over  and  upon  the  lands  of  the 
plaintiff  with  destructive  violence,  doing  him  great 
damage  at  such  times. 

It  is  difficult  to  see  upon  what  principle  the  flood 
waters  of  a  river  can  be  likened  to  surface  water. 
When  It  Is  said  that  a  river  is  out  of*  Its  banks,  no 
more  is  implied  than  that  its  volume  then  exceeds 
what  it  ordinarily  Is.  Whether  high  or  low,  the  entire 
volume  at  any  one  time  constitutes  the  water  of  the 
river  at  such  time,  and  the  land  over  which  Its  current 
flows  must  be  regarded  as  Its  channel ;  so  that  when 
swollen  by  rains  and  melting  snows,  it  extends  and 
flows  over  the  bottoms  along  Its  course,  that  is  Its  flood 
channel,  and  when  by  droughts  It  is  reduced  to  its 
minimum,  that  is  «lts  low-water  channel.  Surface 
water  Is  that  which  Is  diffused  over  the  surface  of  the 
ground,  derived  from  falling  rains  and  melting  snows, 
and  continues  to  be  such  until  it  refu>he8  some  well- 
deflned  channel  In  which  it  is  accustomed  to  and  does 
flow  with  other  waters,  whether  derived  from  the  sur- 
face or  springs,  and  it  then  becomes  the  running  water 
of  a  stream,  and  ceases  to  be  surface  water.  So  that 
as  we  think  it  Is  not  material  to  inquire  in  this  case 
what  the  law  Is  as  to  surface  water,  for  the  facts  stated 
In  the  petition  do  not  present  such  a  case,  and  the 
question  Is  as  already  stated. 

The  maxim,  sic  tUere  tuo  ut  dlienum  non  ladast  would 
seem  to  apply  with  peculiar  propriety  to  a  case  like 
this.  Each  proprietor  on  a  river  has  a  right  to  the  en- 
joyment of  Its  water  as  it  flows  by  bis  premises,  and 
the  right  also  to  modify  and  limit  its  eurrent  upon 
his  own  property  as  will  best  subserve  his  own  conve- 
nience and  notions  of  propriety,  and  he  may  therefore 
coustruct  and  maintain  embankments  thereon  for  the 
purpose  of  protecting  any  part  of  his  lands  from  being 
Injured  by  the  overflow  of  the  river  In  times  of  high 
water;  but  It  Is  equally  clear  that  this  right  to  deal 
with  the  river,  ayd  to  control  Its  currents,  must  be  ex- 
ercised with  a  just  regard  to  the  rights  of  others.  He 
cannot,  by  the  construction  of  embankments  or  other- 
wise, divert  the  waters  of  the  river  from  his  own  lands 
and  cause  them  to  flow  over  and  upon  those  of  his 


Digitized.by 


Google 


THE  ALBANY  LAW  JOURNAL. 


87 


neigh  bor»  to  the  snbstantlal  in  jury  of  the  latter,  how- 
ever benefloial  it  may  be  to  his  own  lands,  without 
violating  this  elementary  maxim  of  Jastice.  There  is 
little  or  BO  difference  in  the  aathorities  upon  this 
subject. 

Thus,  Angell,  in  his  work  on  Water-courses,  section 
888,  says:  **A  riparian  proprietor  may  in  fact  legally 
erect  any  work  in  order  to  prevent  his  lands  being 
overflowed  by  any  change  of  the  natural  state  of  the 
river,  and  to  prevent  the  old  course  of  the  river  from 
being  altered."  *'But,*'he  adds,  at  section  834.  ** a 
riparian  proprietor,  for  his  greater  convenience  and 
benefit,  has  no  right.to  build  anything  which  in  times 
of  ordinary  flood  will  throw  the  water  on  the  grounds 
of  another  proprietor  so  as  to  overflow  and  injure 
them."  To  this  may  be  added  what  is  said  by  Wood, 
In  his  work  on  Nuisances,  section  860:  * 'While  it  is 
true  that  a  riparian  owner  may  erect  bulwarks  to  pro- 
tect his  property  from  injury  by  the  stream,  yet  they 
can  only  do  this  when  it  can  be  done  without  injury 
to  others,  either  to  an  owner  upon  the  opposite  side 
of,  or  to  those  above  or  below  him  on  the  stream." 
He  then  cites  the  case  of  Qerrish  v.  Clough^  48  N.  H. 
9;  8.  C,  2  Am.  Bep.  165,  where  the  defendant  had 
erected  a  break-water  upon  his  bank  of  the  river  to 
protect  it  from  injury  by  the  water,  but  the  effect  of 
this  was  to  throw  the  water  against  the  plaintiff's 
land,  upon  the  opposite  side,  and  in  high  water  his 
land  was  washed  away,  and  the  injury  was  held  to  be 
actionable.  And  so  in  VaUey  Ry.  Co.  v.  Fram^  43 
Ohio  St.  623,  it  was  held  by  thU  court  that  '<  a  railway 
company,  like  an  individual,  may,  on  its  own  land, 
fawfuUy  cut  a  new  channel  for  a  stream  of  water,  and 
turn  the  stream  into  such  new  channel,  if  thereby  no 
damage  is  caused  to  another;  but  when  it  so  controls 
and  directs  the  course  of  the  stream,  the  water  is 
thrown  across  the  old  channel,  and  against  and  upon 
the  land  of  another,  and  thereby  causes  damage  to 
such  other,  the  company  is  liable  for  such  damage." 

The  difference  arises  as  to  surface  water.  In  some 
of  the  States  the  rule  of  the  civil,  and  in  others  of  the 
common,  law  prevails.  The  former  requires  each 
tenement  to  submit  to  the  conditions  imposed  on  It  by 
nature,  so  that  the  owner  of  a  lower  tract  cannot  di- 
vert the  water  that  flows  to  and  upon  his  own  from  i\ 
higher  one,  to  the  injury  of  the  latter.  This  rule  was 
recognized  by  this  court  in  Butler  v.  Peck^  16  Ohio  St. 
335,  and  was  adopted  as  the  rule  of  its  decision  In 
Tootle  V.  Clifton,  22  Ohio  St.  247;  S.  C,  10  Am.  Rep. 
782.  The  civil  law  acts  upon  the  maxim  that  water  Is 
descendible  by  nature,  and  that  its  usual  flow  should 
not  be  interfered  with,  so  that  its  burden,  if  it  be  one, 
should  be  borne  by  the  land  where  it  naturally  flows, 
rather  than  by  land  where  it  can  only  be  made  to  flow 
by  artificial  means.  The  common  law  does  not  recog- 
nize this  principle  as  to  surface  water,  but  permits  any 
one  to  protect  his  own  premises  from  it  as  he  may 
choose  to  do,  without  becoming  liable  to  others  in- 
jured thereby ;  or  more  properly,  it  does  not  regard  it 
as  an  injury  to  do  so,  whatever  inconrenieuce  or  loss 
may  result  to  others  therefrom.  It  is  not  necessary, 
as  we  have  said,  to  discuss  the  merits  of  either  system 
in  this  case,  as  the  injury  complained  of  does  not  arise 
from  an  interference  with  the  flow  of  surface  water 

The  maxim  of  the  civil  law,  aqua  currit  et  debet  cur- 
rere  ul  currere  solebatf  applies  generally  to  running 
water  in  the  common,  as  well  as  in  the  civil  law,  sub- 
ject to  such  reasonable  qualifications  as  the  interests 
of  agriculture  require  and  the  enjoyment  of  private 
property  will  permit.  Parkley  v.  Wilcox,  86  N.  Y.  140. 
As  each  owner  has  the  right  to  protect  his  own  lands 
from  the  violence  of  the  current,  or  to  improve  the 
same,  by  the  erection  of  embankments,  and  as  a  rule, 
this  cannot  be  done  without  increasing  to  some  extent 


the  flow  upon  the  opposite  side,  it  follows  that  this 
must  be  permitted  to  some  extent  by  all  owning  lands 
upon  the  stream,  or  the  right  cannot  be  exercised  by 
any  one  of  them.  Such  a  rigid  application  of  the  prin- 
ciple of  the  maxim  would  materially  impair  the  inter- 
ests of  agriculture  in  some,  if  not  all,  of  the  most 
fertile  valleys  of  the  State,  without  any  necessary  re- 
quirement on  the  part,  if  not  to  the  detriment,  of  pri. 
vate  property.  It  is  true,  as  a  rule,  that  every  invasion 
of  a  private  right  imparts  an  injury  for  which  the  law 
will  allow  a  recovery  of  nominal  damages  at  least,  for 
the  purpose  of  maintaining  the  right  and  preventing 
the  wrong  from  ripening  into  a  right  by  lapse  of  time. 
TooUe  V.  Clifton^  supra;    Sedg.  Dam.,  chap.  2. 

As  a  rule,  the  infringement  of  a  right  can  l>e  deter- 
mined without  regard  to  the  damages  that  may  have 
been  occasioned;  the  injury  and  the  damage  being 
plainly  separable.  But  this  is  not  so  plainly  the  case 
among  riparian  proprietors.  They  have  a  common 
right  in  and  over  the  waters  of  the  same  stream,  and 
the  invasion  of  the  individual  right  of  one  in  the  sub- 
ject of  their  common  enjoyment  cannot  be  determined 
until  some  act  is  done  by  another  that  is  in  excess  of 
the  common  right  of  all  in  the  same  subject;,  so  that 
in  such  cases,  before  an  action  can  be  brought  by  one 
riparian  proprietor  against  another  for  an  infringe- 
meut  of  the  former*s  right  as  such  proprietor,  he  must 
show  that  he  has  been  substantially  damaged  by  the 
act  of  the  latter.  This  was  the  rule  applied  to  the 
deepening  of  waters  in  stream  by  mill-dams,  in  the 
cases  of  Cooper  v.  Hall,  5  Ohio,  320,  and  MeElroy  v. 
Chble,  6  Ohio  St.  187 ;  and  was  applied,  by  analogy,  to 
the  corrupting  of  the  air  by  smoke,  in  iCfas-light  Co.  v. 
Ft'eeland,  12  Ohio  St.  392.  And  we  see  no  good  reason 
why  it  should  not  be  applied,  in  cases  like  the  present, 
when  an  embankment  is  constructed  by  one  for  the 
protection  of  his  land  upon  a  stream ;  all  others  own- 
ing lauds  upon  It  having,  for  the  "same  purpose,  a  like 
right,  and  the  public  having  the  same  general  interest 
in  the  encouragement  of  agriculture  that  it  has  in 
mills.  The  principles  of  every  enlightened  system  of 
jurisprudence  should  be  made  to  vary  with  circum- 
stances, and  be  so  applied  as  to  meet  the  wants  and 
conditions  of  a  people.  It  is  with  these  qualifications 
that,  as  has  been  said,  the  common  law  has  been 
adopted  in  this  State. 

But  the  argument  of  the  learned  counsel  for  the  de- 
fendant, drawn  from  the  interest  of  agriculture,  goes 
too  far  when,  as  he  seems  to  claim,  one  private  owner 
upon  a  stream  may,  for  his  own  benefit,  erect  an  em- 
bankment that  will  cause  Its  water,  in  times  of  ordi- 
nary floods,  to  overflow  and  destroy  the  lands  of  his 
neighbor.  Unless  this  right  to  erect  an  embankment 
be  limited,  as  above  stated,  what  limit  could  be  set  to 
the  exercise  of  a  similar  right  in  any  other  case?  The 
right  of  private  property,  so  carefully  guarded  in  the 
fundamental  law  against  public  encroachment,  might 
be  wholly  destroyed  by  that  of  individuals.  If  the 
general  interests  of  agriculture  require  the  taking  of 
private  property  for  the  construction  of  levees,  there 
is  ample  power  in  the  legislature  to  authorize  this  to 
be  done  by  some  general  statute  making  provision  for 
compensation  to  owners  for  damages  sustained.  But 
as  the  effect  of  a  certain  embankment  acting  upon  the 
waters  of  a  stream,  when  at  its  flood,  cannot  be  known 
with  certainty  by  a  man  of  ordinary  knowledge  and 
skill  until  the  oxi>eriment  has  been  inade,  it  must  fol- 
low, that  where  a  proprietor  constructs  an  embank- 
ment for  the  benefit  of  his  own  land,  he  should  not  be 
held  liable  for  its  unforeseen  results  to  his  neighbor,  if 
at  the  time  he  constructed  it  be  exercised  the  care  and 
skill  of  an  ordinarily  skillful  and  intelligent  man.  It 
was  upon  this  principle  that  the  case  of  Railuay  Co.  v. 
Carr,  88  Ohio  St.  448;  S.  C,  48  Am.  Rep.  428,  was  de- 
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cided.  The  duty  however  of  a  land-owner  upon  a 
river,  in  making  changes  thereon  for  his  own  benefit, 
to  exeroise  reasonable  oare  and  caution  not  to  injure 
others,  '*  l>oth  in  the  inception  and  execution  of  the 
work,**  and  his  liability  to  the  party  injured  for  his 
omission  to  do  so,  is  fully  recognized  in  .the  first  two 
propositions  of  the  syllabus. 

After  however  the  occurrence  of  an  ordinary  fiood 
has  shown  the  tendency  of  the  embankment  at  such 
times  to  occasion  injury  to  an  adjacent  proprietor,  and 
that  its  effect,  at  each  recurring  fiood,  will  be  to  cause 
additional  injury,  the  duty  on  his  part  at  once  arises 
to  obviate  the  cause  of  injury ;  and  if  he  fails  to  do  so 
his  liability  from  such  time  must,  upon  principle,  be 
the  same  as  it  would  have  been  could  he  have  foreseen 
the  result  in  the  first  instance.  He  cannot,  by  the  ex- 
ercise of  care  and  diligence  in  the  first  instance,  ac- 
quire the  right  to  continue  a  imisance  to  the  lands  of 
his  neighbor.  Care  and  diligence  in  constructing  the 
^embankment  can  only  exonerate  the  party  building  it 
from  such  damages  as  were  unforeseen  at  the  time. 
The  liability  that  may  arise  from  a  continuance  of  the 
cause  of  injury,  after  its  character  becomes  apparent, 
was  not  presented  in  Railway  Co.  v.  Corr,  supra,  as 
that  action  was  simply  brought  for  the  damages  that 
had  been  occasioned  to  the  crops  of  the  plaintiff  below 
at  the  fiood  of  August  1, 1875. 

As  to  whether  the  plaintiff  is  entitled  to  relief  upon 
his  second  cause  of  action,  it  is  sufficient  to  say  that 
in  a  proper  case,  on  a  final  hearing,  a  decree  may  be 
entered  for  the  abatement  of  a  nuisance,  but  it  neces- 
sarily depends  upon  a  variety  of  circumstances  whether 
such  a  decree  will  be  entered.  In  the  first  place,  equity 
requires  that  the  plaintiff  shall  have  acted  lorlth 
promptness  in  objecting,  and  in  taking  steps  to  enforce 
his  objections,  upon  receiving  notice  of  the  defendant's 
structures  and  erections  which  are  sought  to  be  abated, 
if  the  circumstauces  are  such  that  the  defendant  would 
be  unnecessarily  prejudiced  by  the  plaintiff's  delay; 
and  the  injury  must  be  of  a  substantial  and  perma- 
nent nature,  and  not  capable  of  an  adequate  compen- 
sation in  damages.  8  Pom.  £q.  Jur.,  %  1369.  It  is  suffi- 
cient however  in  this  regard,  that  the  damages  are  of 
such  constant  and  frequent  recurrence  that  no  ade- 
quate compensation  can  be  made  hereby.  Wood, 
Nuis.,  8778. 

Judgment  of  the  District  and  of  the  Common  Pleas 
Court  reversed,  and  cause  remanded  to  the  Circuit 
Court,  with  directions  to  overrule  the  denmrrer  to  the 
amended  petition,  and  for  further  prooee4ings. 


PAYMENT— ACCEPTING  DRAFT  OF  THIRD  PER^ 
SONS— FAILURE  OF  DRA  WER. 

NEW  YORK  COURT  OP  APPEALS,  JUNE  1,  1886. 

Pboplb  v.  Cromwsll. 
When  a  county  places  funds  in  the  hands  of  a  depositary  to 
pay  Interest  on  its  bonds,  and  a  bondholder,  at  his  own 
request ,  accepts  the  depositary's  draft  drawn  upon  a 
third  party  instead  of  the  money,  and  surrenders  up  the 
coupons,  and  the  draft  is  not  paid,  owing  to  the  subse- 
quent failure  of  the  depositary,  the  loss  falls  upon  the 
bondholder,  and  the  county  is  released  from  any  further 
liability  on  account  thereof. 

APPEAL  from  an  order  of  the  General  Term,  Sec- 
ond Department,  reversing  an  order  of  the  Spec- 
ial Term.    The  opinion  states  the  case. 

IsaOiC  N.  MiUs^  for  respondent 
Wihon  Brown,  Jr.,  for  appellant. 
[Omitting  minor  point.] 


RuoBR,  C.  J.  The  facts  thus  presented  are  that 
Masterton  8t,  Co.  were  the  legal  depositaries  of  the 
moneys  of  the  county  of  Westchester,  applicable  to 
the  redemption  of  its  bonded  indebtCKlnest,  and'be- 
fore  November  1, 1884,  had  bedn  put  in  funds  by  de- 
fendant, its  county  treasurer,  to  redeem  the  coupons 
for  interest  on  its  debt  maturing  on  that  day. 

The  relator  held  such  coupons  to  the  amount  of  up- 
ward of  $600,  and  on  November  6, 1884,  presented  them 
to  Masterton  A  Co.for  payment,  and  upon  being  inter- 
rogated as  to  the  manner  of  payment,  stated  that  it 
wished  a  draft  for  the  amount.  Thereupon  Master- 
ton  k  Co.  delivered  to  the  relator  their  sight  draft 
upon  the  National  City  Bank  of  New  York  for  the 
amount  thereof,  and  it  surrendered  to  Masterson  A 
Co.  its  coupons,  which  were  immediately  charged  to 
the  defendant's  account  as  paid,  and  the  coupons  were 
afterward  delivered  to  the  county  treasurer.  At  the 
time  of  this  transaction  Masterton  &  Co.  had  on  hand 
cash  sufficient  to  pay  the  amount  of  such  ooupons,and 
would  have  paid  them  in  currency  but  for  the  election 
of  the  relator  to  take  the  amount  in  a  draft.  The 
draft  was  presented  by  the  relator  to  the  National 
City  Bank  some  time  in  November  thereafter,  and 
was  protested  for  non-acceptance  and  non-payment, 
Masterton  &  Co.  having  failed  in  the  meantime.  The 
fact  was  made  public  on  the  8th,  although  Masterton 
&  Co.  were  insolvent  on  the  6th,  and  remained  so  until 
after  the  draft  was  presented. 

Upon  these  facts  the  relator  applied  for  a  peremp- 
tory niaihdatnuB  against  the  county  treasurer  requiring 
him  to^pay  the  coupons. 

The  defendant  alleges  that  he  had  no  money  infhis 
hands  with  which  to  pay  them  and  no  ^eans  of  rais- 
ing the  amount  from  the  tax  payers  of  the  county  by 
virtue  of  any  statutory  authority. 

The  remedy  sought  is  of  doubtful  propriety  in  its 
application  to  the  circumstances  related,  and.it  might 
weir.be  said  that  payment  of  the  general  indebtedness 
of  a  county  cannot  be  enforced  by  the  punishment  of 
its  financial  officers :  but  as  we  are  of  the  opinion  that 
the  relator  has  not  shown  a  case  entitling  him  to  ro- 
cover  upon  the  merits  we  prefer  to  dispose  of  the  ap- 
peal upon  that  ground. 

The  claim  of  the  relator  is  that  the  loss  occasioned 
by  the  insolvency  of  Masterton  &  Co.  shall  be  im- 
posed upon  the  defendant  and  enforced  by  the  com- 
pulsory process  of  the  court. 

It  Is  evident  that  this  loss  resulted  from  the  volun- 
tary action  of  the  relator  In  accepting  a  draft  instead 
of  money  for  the  obligations  of  the  county  then  sur- 
rendered,  and  that  it  thereby  intended  to  discharge  its 
claim  upon  the  county  and  to  accept  in  lieu  thereof 
the  responsibility  of  Masterton  &  Co.  This  is  the 
plain  meaning  of^he  transaction  as  evidenced  by  the 
unequivocal  acts  of  the  parties,  and  it  cannot  be  ob- 
scured by  supposed  analogies  to  other  situations. 
Masterton  8t,  Co.  were  the  speclel  agents  of  the  county 
to  pay  their  coupons  as  a.bank  Is  the  agent  of  his  de- 
positor to  pay  his  check.  If  upon  presentation  such 
agent  or  bank  should  refuse  payment  the  debt  remains 
unpaid,  but  If  the  creditor  accepts  any  thing  other 
than  legal  currency  In  payment  the  debt  Is  dis- 
charged. Crawford  v.  Wegt  Side  Bank,  100  N.  Y.  60; 
S.  C,  53  Am.  Rep.  162. 

The  authority  of  the  depositary  is  simple  and  lim- 
ited to  the  act  of  making  payment,  and  if  the  creditor 
goes  further  and  deals  with  it  for  any  other  transac- 
tion than  that  of  receiving  payment,  he  does  so  upon 
his  own  responsibility,  and  must  bear  the  consequent 
loss,  if  any.  of  such  a  transaction. 

The  surrender  of  the  possession  of  the  coupons  by 
the  relator  was  Inconsistent  with  the  expectation  of 
any  continuance  of  liability  on  the  part  of  the  county 
thereon,  as  it  was  beyond  the  power  oi^Masterten  & 
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Co.  to  authorize  such  au  ezpeotation.  The  county 
had  provided  the  fnuda  for  the  payment  of  its  indebt- 
edness, and  if  the  creditor  accepted  any  thing  else  than 
cash  for  its  obiigatious  he  was  at  liberty  to  do  it,  but 
acted  on  his  own  responsibility  iu  so  doing.  The  en- 
tire scope  of  the  agency  of  Mastertou  &  Co.  was  to  pay 
out  the  moneys  of  the  county  to  its  creditors  in  the 
amounts,  to  the  persons  and  at  the  time  specified  in 
its  obligations,  and  outside  of  the  performance  of  the 
duty  they  had  no  power  to  bind  or  affect  the  county. 
The  limitations  upon  their  authority  arose  from  this 
nature  of  the  business  they  were  authorized  by  stat- 
ute to  transact,  and  were  obvious  to  all  who  had  flnan- 
cial  dealings  with  the  county. 

By  the  transaction  considered  the  relator  author- 
ized Mastertou  &  Co.  to  immediately  appropriate  to 
their  own  use  the  funds  provided  by  the  county  to  pay 
the  coupons,  and  when  they  were  afterward  delivered 
to  the  county  Mastertou  A  Co.  became  entitled  to  a 
credit  therefor  in  their  accounts.  It  was  thus  placed 
beyond  the  power  of  the  county  to  reclaim  those  funds 
or  hold  the  bondsmen  of  Mastertou  &  Co.  liable  for 
default  of  their  priucipaL  Mastertou  &  Co.  were  not 
parties  to  the  obligations  presented,  and  their  debt 
was  the  obligation  of  a  third  person,  accepted  In  ex- 
change  for  the  coupons  surrendered.  The  defendant 
had  no  authority  over  the  transaction,  and  it  was  be- 
yond his  power  to  influence  or  prevent  it. 

There  is  little  analogy  between  this  case  and  that  of 
Indig  v.  Not  City  Bank,  80  N.  Y.  100.  cited  by  the  re- 
lator and  apparently  much  relied  on.  There  the  de- 
fendant was  an  agent  of  the  plaintiff,  employed  to 
maice  collection  of  a  note  at  a  distant  pointy  and  was 
sued  for  alleged  negligence  in  accepting  the  draft  of 
its  corresponding  agent  in  payment  of  the  collection. 
The  liability  depended  solely  upon  the  question  of 
negligence.  It  was  held  that  the  collection  was  made 
according  to  the  customary  usages  of  business,  and  in 
accordance  with  the  implied  authority  conferred  ui>on 
theagent  in  transacting  such  business  for  its  princi- 
pal. It  was  further  intimated  in  the  case  that  the 
plaintiff  therein  had  suffered  no  loss,  as  it  did  not  ap- 
pear that  the  note^had.been  paid,  the  maker)  not  hav- 
ing  sufficient  funds  on  deposit  at  the  place  of  payment 
at  its  maturity  to  pay  it.  The  implication  from  this 
case  it  quite  strong  that  if  the  maker  had  provided 
funds,  as  the  defendant  did  here,  to  pay  the  obliga- 
tion, the  transaction  would  have  operated  as  pay- 
ment of  the  note. 

This  case  is  similar  in  some  respects  to  that  of  Smith 
V.  Miller,  43  N.  Y.  171;  S.  C,  8  Am.  Rep.  090,  where  it 
was  said  that  a  creditor  may  so  deal  with  negotiable 
securities  received  from  his  debtor  for  collection,  and 
to  be  placed  to  his  credit  when  paid,  as  to  discharge 
the  debtor  from  all  liability,  whether  the  securitiesare 
iu  faet  paid  or  not.  He  may  make  them  his  own  so  as 
to  substitute  the  parties  to  the  securities  as  his  debt- 
ors, in  place  of  his  original  debtor,  by  his  dealing  with 
those  parties,  or  by  giving  time  for  payment,  or  by  any 
act  prejudicial  to  the  interests  of  the  debtor."  South- 
toick  T.  Coaj,  9  W.  R.  22;  Vernon  v.  Brown,  2  Shaw, 
296. 

The  same  result  will  follow  any  neglect  or  laches  of 
the  creditor  in  obtaining  payment  of  negotiable  instru- 
ments transferred  from  which  loss  and  injury  ensues. 
In  fact  the  defendants,  who  resided,  at  Buffalo,  were 
Indebted  to  plaintiffs,  living  in  New  York,  and  in  pay- 
ment of  such  indebtedness  remitted  to  them  a  sight 
draft  on  an  apparently  solvent  firm,  residing  in  the 
same  city,  with  whom  the  drawers  had  funds.  The 
plaintiff  presented  the  draft  and  accepted  a  check 
upon  a  bank  in  that  city  from  the  drawees  in  payment 
thereof.  This  check  would  have  been  paid  if  pre- 
sented on  the  day  of  receipt,  but  the  plaintiff  omitted 
to  present  it  until  the  next  day.  when  payment  was 


refused.  The  maker  having  in  the  meanwhile  become 
insolvent,  it  was  held  that  the  plaintiff  bad  by  his 
laches  released  the  drawers  of  the  draft  from  liability 
to  him,  and  constituted  the  makers  of  the  check  his 
debtors  for  the  amount.  The  transaction  there  was 
directly  between  the  debtor  and  creditor,  and  although 
in  that  regard  much  more  favorable  to  the  claims  of 
the  creditor  than  here,  yet  it  was  held  that  the  cred- 
itor had  lost  his  remedy  against  the  debtor,  although 
he  had  received  the  check  of  one  of  the  parties  to  the 
draft  in  payment  thereof. 

The  case  here  presented  is  also  clearly  distinguish- 
able from  those  arising  directly  between  the  debtor 
and  creditor.  In  those  oases  there  is  no  question  as 
to  the  power  of  the  debtor  to  authorize  the  continu- 
ance of  its  original  liability,  and  in  any  transaction 
having  in  view  the  payment  of  his  obligation,  it  is  re- 
quired that  it  should  be  actually  paid  in  order  to  dis- 
charge it,  or  that  something  shall  be  received  by  the 
creditor  from  the  debtor  under  the  express  agreement 
that  it  shall  operate  as  payment. 

The  case  of  Turner  v.  Bank  of  Fox  Lake,  3  Keyes, 
425,  also  cited  by  the  relator,  is  not  au  authority  in  its 
favor.  There  the  creditor  sued  upon  a  bill  of  exchange 
of  which  he  had  possession,  but  which  had  been  re- 
claimed by  him  after  having  been  once  surrendered  in 
exchange  for  the  check  of  the  drawee.  After  pay- 
ment of  the  check  had  been  refused,  the  holder  re- 
turned it  to  the  drawee  and  received  possession  of  the 
bill,  and  caused  it  to  be  duly  protested  for  non-pay- 
ment. 

It  was  held  that  the  bill  sued  upon  was  given  upon  a 
sufficient  consideration. 

In  that  case  it  was  the  check  of  a  person  liable  as  a 
party  to  the  draft  that  had  been  received  in  payment, 
and  it  was  received  by  an  agent  for  collection,  and  the 
question  was  whether  the  agent  had  discharged  his 
duty  with  diligence  and  fidelity  in  making  the  collec- 
tion. 

But  little  aid  in  the  solution  of  the  questions  here 
presented  can  be  derived  from  oases  arising  between 
principals  and  collecting  agents,  as  in  such  cases  the 
question  is  usually  one  of  negligence  alone,  and  Is  gov- 
erned largely  by  the  usages  of  trade. 

Here  no  custom  has  been  proved  or  can  be  proved, 
and  but  little  evidence  given  as  to  the  facts  upon  which 
the  liability  of  the  parties  would  be  affected  by  the 
omission  of  the  relator  to  present  the  check  promptly. 

It  certainly  seems  probable  that  having  received  the 
check  on  the  6th,  it  might  have  caused  it  to  be  pre- 
sented in  New  York  on  the  7th,  when  it  probably 
would  have  been  paid :  but  whether  so  or  not  the  evi- 
dence is  not  before  us  to  enable  us  to  determine  that 
question.  Clearly  the  relator  has  not  made  a  case 
which  exempts  it  in  law  from  the  Imputation  of 
Itiches, 

In  this  case  the  relator  accepted  the  obligation  of  a 
third  person  in  payment  of  its  claims  against  the 
county,  and  having  failed  to  realize  the  amount  of  the 
security  taken  without  recovering  possession  of  its 
coupons,  seeks  to  establish  a  debt  against  the  county. 
We  think  it  is  precluded  from  doing  so  by  the  defense 
of  payment. 

The  order  of  the  General  Term  should  be  reversed, 
and  that  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Order  reversed. 

AUEJ^DME^T    Al    COMMON    LAW—ADDING 
PARTIES- 

NBW  HAMPSHIRE  SUPREME  COURT,  MARCH  12.  1886. 

OwBN  V.  Weston. 
In  an  action  at  law,  an  amendment  may  be  allowed  nuUcin^ 
a  third  party  a  defendant  upon  proper  notice  to  him.  If 
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justice  requires  it,  and  if  a  trilateral  coniroveray  may  be 
conveniently  tried  in  one  suit. 

CASE  against  the  defeudants,  alleged  to  be  the  trus- 
tees of  tlM  Manchester  and  Keeue  railroad,  for  an 
injury  received  by  the  plaintiff  March  19, 1861,  while 
riding  as  a  passenger  '*oii  the  cars  procured  and  run 
upon  said  railroad  under  the  control  and  direction  of 
said  defendants,  as  trustees,  as  aforesaid.'*  The  de- 
fendants moved  to  dismiss  on  the  ground  that  the 
railroad  corporation  should  be  defendants  instead  of 
the  trustees. 
D.  H,  Woodward,  for  plaintiff. 

J.  W.  FtUoiM^  for  defendants. 

Dob,  C.  J.  "Every  subject  of  this  State  is  entitled 
to  a  certain  remedy,  by  having  recourse  to  the  laws, 
for  all  injuries  he  may  receive  in  his  person,  property, 
or  character;  to  obtain  right  and  justice  freely,  with- 
out being  obliged  to  purchase  it,  completely,  and  with- 
out any  denial,  promptly,  and  without  any  delay, 
conformably  to  the  laws.**  Bill  of  Rights,  art.  14. 
The  progressive  introduction  of  oral  and  written 
forms  and  methods  of  pleading,  proof,  trial,  judgment 
and  process,  Initial,  Intermediate  and  final,  under  the 
common  law  of  every  nation  from  the  beginning  to 
the  present  time,  has  not  been  Illegal.  Conformably 
to  the  common  law  of  this  State  for  ascertaining,  es- 
tablishing and  vindicating  contested  rights  in  civil 
cases,  each  party  is  entitled  to  such  remedy,  including 
form,  method  and  order  of  procedure,  as  justice  and 
convenience  require.  Meicalf  v.  Oilmorey  69  N.  H.  417, 
43JM35;  Walker  v.  Walker,  63  Id.  821,  836.  This  court 
has  not  been  intrusted  with  the  power  of  directly  and 
formally  abolishing  substantive  rights  of  person  and 
property,  or  the  power  of  infringing  them  Indirectly 
by  withholding  tho  Incidental  rights  of  complete  and 
prompt  remedy.  Within  constitutional  and  statutory 
limits,  parties  are  entitled  to  use  the  best  procedure 
that  can  be  invented;  but  in  determining  what  is 
best,  it  may  be  necessary  to  look  beyond  the  peculiar 
circumstances  of  one  case. 

In  trover  au  order  may  be  made,  that  upon  defend- 
ant*8  surrendering  a  part  of  the  articles  for  which  the 
action  Is  brought,  the  articles  surrendered  shall  be 
struck  out  of  tho  declaration.  Fisher  v.  Prince,  8 
Burr.  1863;  BruJisdon  v.  Austin,  Tidd.  Pr.  (3d  ed.) 
490;  Watts  v.  Phipps,  Bull.  N.  P.  49;  Earle  v.  Holder- 
uess,  4  Blng.  462;  Colby  v.  Reed,  99  U.  8.  660,  666. 
Fisfier  v.  Prince  was  decided  In  1762.  Upon  motion, 
the  defendant  obtained  au  order  for  the  plaintiff  to 
show  cause  why,  upon  the  defendant's  delivering  to  the 
plaintiff  the  several  goods  and  chattels  for  which  the 
action  was  brought,  and  paying  him  his  costs  to  the 
day  of  making  the  motion,  further  proceedings  should 
not  be  stayed.  It  was  urged  on  the  part  of  the  plain- 
tiff that  the  motion  was,  in  effect,  to  bring  the  goods 
Into  court ;  that  It  was  contrary  to  the  course  of  the 
court  to  bring  In  tho  thing  demanded  (excepting  the 
single  case  of  trover  for  moneys  numbered),  and  that 
tho  reason  which  has  often  been  given  Is  that  the  oonrt 
does  not  keep  a  warehouse.  "Lord  Mansfield  said,  It 
is  a  pity  that  a  false  conceit  should,  in  judicature,  be 
repeated  as  an  argument.  *The  court  does  not  keep  a 
warehouse.*  What  then?  What  has  a  warehouse  to 
do  with  ordering  the  thing  to  be  delivered  to  the 
plaintiff?  Money  paid  Into  court  is  payment  to  the 
plaintiff.  The  reason  and  spirit  of  cases  make  law ; 
not  the  letter  of  particular  precedents.  In  trover  for 
money  numbered,  or  in  a  bag,  the  court  have  ordered 
it  to  be  brought  In ;  yet  the  jury  may  give  more  in 
damages— they  may  allow  interest  (and  In  some  oases 
they  ought).  The  reason  holds  to  every  other  case 
where  a  thing  clearly  remains  of  the  same  valoe,  yet 
the  jury  may  give  damages  for  the  detention.    I  re- 


member it  being  done  twice  or  thrioe  in  things  of 
small  value.  It  ought  to  be  done  to  prevent  vexatioos 
litigation,  which  a  plaintiff  ma7  be  tempted  to  pnrsue 
when,  in  all  events,  he  is  sure  of  costs.  It  ought  to  be 
done  because  it  is  the  specific  relief.  *  •  *  An  es- 
timated value  is  a  precarious  measure  of  justice  com- 
pared with  the  specific  thing.  *  *  *  Such  motions 
ought  neither  to  be  refused  nor  granted  of  course. 
They  must  depend  upon  their  own  ciroumstanoes." 

In  mitigation  of  damages,  a  plaintiff  may  be  required 
to  accept  a  conveyance  of  land  claimed  by  him.  Totole 
V.  Lawrence,  59  N.  H.  601.  A  plaintiff  may  be  required 
to  file  a  bond  to  indemnify  the  defendant  against 
claims.  **If  it  be  said  that  the  court  of  law  has  no 
p  ^wer  to  decree  that  the  plaintiff  shall  file  a  bond  of 
indemnity,  the  answer  is  that  such  court  can  stay  pro- 
ctiedlngs  until  It  Is  filed,  as  It  appears  that  it  is  not 
necessary  for  the  security  of  the  defendant.**  HUl  v. 
Barney,  18  N.  H.  607,  610.  A  defendant  may  be  re- 
quired to  surrender  a  release,  and  his  plea  of  release 
may  be  set  aside.  Webb  v.  Steele,  13  N.  H.  230,  230; 
Oerrish  v.  Clough,  36  id.  519, 524;  HolUy  v.  Hiigg^md, 
8  Pick.  78, 77,  note  8.  A  will  may  be  admitted  to  a 
limited  probate.  MarsUm  v.  Marston,  17  K.  H.  503, 
508.  By  a  great  variety  of  orders  in  suits  at  law  ob- 
jections may  be  removed,  and  specific  protection  and 
relief  may  be  given  to  each  party.  Cheshire  Prov. 
Intd.  v.  Stone^  52  N.  H.  365,  867,  368;  Hobbs  v.  Hobbs, 
58  id.  81;  Morrill  v.  Hovey,  69  id.  107,  and  cases  cited ; 
2  Suth.  Dam.  271;  Rawle  C>>y.  (4th  ed.)  281.  The 
common  law  has  not  ceased  to  require  the  invention 
of  forms  of  action  demanded  by  the  convenience  of 
justice.     Walker  v.  Walker,  63  N.  H.  821,  826. 

Statutes  allowing  amendments  of  form  and  sab- 
stance  in  any  stage  of  the  proceedings  are  re-enact- 
ments of  the  common-law  right  of  litigants  compelling 
judges  to  do  their  common-law  duty.  3  Bl.  Com.  407-411; 
Bex  V.  Wilkes,  4  Burr.  2527,  2567-2572;  McKean  v.  Cut- 
ler, 48  N.  H.  370,  376.  The  notion  that  when  judgment 
had  been  given  and  enrolled  no  amendment  could  be 
made  at  a  subsequent  term  (8  Bl.  Com.  407)  was  long 
ago  abandoned;  and  judgment  rendered  In  1B17 
(Chamberlain  v.  Crane,  1  N.  H.  64)  was  amended  in 
1827,  "with  a  saving  of  all  rights  acquired  by  third 
persons  under  the  judgment."  Chamberlain  v.  Crane, 
4  N.  H.  115.  After  writ  of  error  brought,  an  erroneous 
judgment  and  au  erroneous  execution  may  be  vacated 
or  corrected  on  motion  and  notice,  and  other  proceed- 
ings may  be  stayed  to  await  the  result  of  the  motion. 
Hees  V.  Morgan,  8  Dum.  &  E.  849;  Ro^oeU  v.  Bruce,  5 
N.  H.  881, 883 ;  BeOows  v.  Stone,  14  Id.  175,  208 ;  Chase  v. 
Wyeth,  17  id.  486-488;  Wiggin  v.  Veasey,  48  id.  818; 
Judge  of  Probate  v.  Webster,  46  id.  618;  Cheshire  Proti. 
InsU  V.  Stone,  62  id.  865,  867;  Warner  Bank  v.  dement, 
68  id.  588;  County  v.  Clark,  60  id.  209;  Moore  v.  Car- 
penter, 63  id.  65;  Clough  v.  Moore,  id.  111.  To  cove  a 
defect  of  form,  an  amendment  may  be  ordered;  but 
without  an  amendment  such  a  defect  may  be  disre- 
garded. 3  Bl.  Com.  407;  RoweU  v.  Brucs,  6  N.  H.  881, 
383;  Berry  v.  Osbom,  28  id.  279,  286,  287 :  McKean  ▼. 
Cutler,  48  id.  370,  876.  The  form  of  action  may  be 
changed  by  amendment.  Rider  v.  Chick,  59  N.  H.  60; 
Stebbins  v.  /insurance  Co.,  id.  148.  Counts  in  contract 
and  tort  may  t>e  joined  in  the  original  declaration,  or 
by  amendment  before  or  after  verdict.  MerHU  v.  Per- 
kins, 59  N.  H.  d^;  Rutherford  v.  Whitcher,  60  id.  110; 
ElfOver  v.  Huffhes*  id.  469;  Peaslee  v.  Dudley,  68  id. 
220.  A  new  party  may  be  joined  as  plaintiff  after  ver- 
dict (Annis  V.  GZeason,  56  N.  H.  16;,  and  may  have 
judgment  and  execution  in  severalty  for  his  share  of 
the  damages.  Chaunoy  v.  Ihsurauoe  Co,<,  60  N.  H.  428; 
Cole  V.  Qiy'ord,  63  id.  60;  Brooks  v.  Howiton,  id.  882, 

888;  City  Sav.  Bank  v.  WhiUU,  id. ;  8.  a,  8  AtL 

Rep.  645.    A  new  plaintiff  may  be  Introduced  by  an 
amendment  substituting  a  trustee  for  his  beneficiary 
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{Judge  of  Probaie  v.  Jackson,  58  K.  H.  456) ;  a  prinoi- 
pal  for  hi^  i^eut  {Bimdreau  v.  Eastman,  58  X.  H.  467) ; 
a  creditor  for  a  surety  (BucknUnaUr  v.  Wright,  69  N. 
H.  158).  Mlsjoiiider  of  plaintiflii  and  defendants  may 
be  cured  after  rerdlct.  Demeritt  v.  Mills,  69  K.  H.  18. 
The  defendant's  pleading,  as  well  as  the  plain  tiff*B, 
may  be  amended  after  verdict.  Hoit  v.  Rtissell,  56  N. 
H.  559,  566;  Roulo  v.  Valcovr,  59  id.  847,  and  auttiori- 
ties  cited.  A  law-term  case  erroneously  entered  at 
the  trial  term  may  be  removed  to  the  law  term.  Stale 
V.  Portland  &  O.  R,  JR.,  58  N.  H.  118.  An  action  en- 
tered in  a  wrong  county  may  be  transferred  to  the 
county  in  which  it  should  have  been  entered.  Bartlelt 
y.  Lee,  60  N.  H.  168.  In  a  suit  at  law  either  party  may 
be  allowed  to  file  a  bill  in  equity  as  an  amendment  of 
his  pleading,  and  in  a  suit  In  equity  either  party  may 
be  allowed  to  file  a  declaration  at  law.  Metcalf  v.  Oil- 
more,  59  N.  H-  417;  Walker  ▼.  Walker,  63  id.  821, 828; 
Brooks  v.  Howison,  id.  882, 889.  As  justice  may  require 
that  leave  to  amend  may  he  granted  to  either  party  on 
conditloDfl  that  will  give  the  other  party  specific  relief 
(BeUofDS  V.  Stone,  14  N.  H.  175,  204),  so  justice  may  re- 
quire that  leave  to  amend  be  refused.  Redding  v. 
Dodge,  59  N.  H.  98. 

Upon  inquiry  In  this  case,  at  the  trial  term,  it  may 
be  found  that  the  question  whether  the  trustee  or  the 
railroad  company  should  be  defendants  ought  to  be 
decided  in  a  suit  in  which  the  company,  as  well  as 
the  trustees  and  the  plaintiff,  will  be  bound  by  the  de- 
cision. The  plaintiff  can  be  ordered  to  file  an  amend- 
ment joining  the  company  as  defendants,  and  they 
can  be  summoned  by  a  duly-attested  copy  of  writ, 
amendment,  and  order  of  notice.  Laws  188«S,  chap.  22, 
If  there  is  a  trilateral  controversy.  It  is  not  admitted 
or  proved  that  It  cannot  be  couveuieutly  tried  and  ad- 
judicated in  this  suit.  A  bill  in  equity  {Webster  v. 
HaU,  60  N.  H.  7)  may  not  be  necessary  (Davis  v.  Brad- 
ford, 58  N.  H.  476,  480).  In  assumpsit  for  a  debt  which 
the  defendant  admits  was  once  due  from  him  to  the 
plaintiff,  the  plaintiff  may  fail  because  the  jury  find  a 
debt  of  the  same  amount  was  due  to  the  defendant 
from  A.,  and  the  three  agreed  that  A.,  instead  of  the 
defendant,  should  be  the  plaintiff's  debtor.  Heaton  v. 
Angier,  7  N.  H.  397;  iif orse  v.  AUen,  44  id.  33.  Bring, 
ing  an  action  against  A.,  the  plaintiff  may  fail  agaiu 
because  the  jury  find  there  was  no  such  agreement. 
His  first  action  might  need  to  be  one  in  which  the  ^ 
three  persons  would  be  bound  by  one  verdict  on  the' 
question  of  novation.  For  a  trilateral  question  there 
may  be  an  action  of  a  corresponding  form.  In  foreign 
attachment,  where  the  plaintiffs  claim  against  the  de- 
fendant is  a  cross-action  in  the  form  of  a  set-off,  the 
question  whether  the  trustee  holds  certain  property, 
and  the  question  whether  that  property  belongs  to  the 
defendant,  the  trustee,  or  another  claimant,  may  be 
tried  without  a  bill  in  equity,  and  all  parties  may  be 
bound  by  several  judgments  rendered  in  the  many- 
sided  suit.  Equity  jurisdiction,  without  the  right  of 
jury  trial.  Is  uot  to  be  extended  by  imagluaiy  obsta- 
cles of  procedure  at  law.  It  does  uot  appear  that  Is- 
sues between  this  plaintiff,  the  trustees,  and  the  com- 
pany will  raise  any  practical  difficulty  of  trial,  or  that 
the  plaintiff  can  be  justly  driven  to  another  suit  by 
the  circumstances  that  this  railroad  Is  run  by  trustees. 
The  trustees  and  the  company  may  act  together  in  re- 
sisting the  plaintiffs  claim.  It  may  be  their  duty  to  do 
so.  If  the  plaintiff  obtains  a  verdict,  the  judgment 
caii  be  put  in  a  form  that  wiU  impose  the  liability 
upon  the  party  by  whom,  and  the  pi*operty  out  of 
which,  the  judgment  should  be  satisfied ;  and  the  form 
of  the  judgment  in  that  respect  may  be  a  question  that 
can  be  equitably  postponed  until  it  is  settled  that  the 
plaintiff  is  entitled  to  a  judgment.  If  the  trustee's 
personal  liability  is  asserted  by  the  plaintiff  or  the 
company,  and  it  becomes  neoessary  to  try  that  part  of 


the  case.  It  can  be  tried  at  a  proper  time.  Whether  all 
or  a  part  only  of  the  issues  in  any  action  between  two 
parties  shall  be  tried  at  one  time,  and  which  shall  be 
tried  first,  is  a  questiQn  of  justice  and  convenience, 
and  ordinarily  a  matter  of  fact,  to  be  determined  at 
the  trial  term.  Bemia  v.  ^forey,  Carroll,  June,  1883; 
Clark  V.  Fellows,  68  N.  H.  133;  S.  C,  1  Atl.  Rep.  201; 
Dole  V.  Fike,  63  N.  H. ;  S.  C,  3  AtL  Rep.  74a 

Motion  denied. 

Allen,  J.,  did  not  sit.    The  others  concurred. 


MUNICIPAL    CORPORATION— PLAN   OF  SEWER- 
AGE—CONJECTURAL  DANGERS- 
INJUNCTION. 

NEW  YORK  COURT  OF  APPEALS,  JUKE  1, 1886. 

MoBOAN  V.  City  of  Binqhamton. 
A  court  of  equity  will  not  enjoin  the  use  of  a  carefully  planned 
system  of]  sewerage,  where  danger  through  poisoning 
and  infection  of  the  air  is  not  immlAent,  but  is  wholly 
contingent,  doubtful  and  remote,  and  Its  possible  coming 
rests  upon  opinion  and  speculation. 

THIS  is  an  appeal  by  the  city  of  Bingbamton,  one  of 
the  defendants,  from  a  judgment  entered  upon  a 
decision  of  the  General^  Term  of  the  Third  Depart- 
ment, affirming  a  judgment  of  the  Supreme  Court  at 
Special  Term,  entered  in  Broome  county,  in  favor  of 
the  plaint i£f  and  respondent,  restraining  the  defendant 
and  appellant,  the  city  of  Bingbamton,  from  using,  or 
allowing  to  be  used,  a  sewer  constructed  under  the 
orders  of  said  city  for  the  discharging  of  filth  into  the 
Susquehanna  river  near  the  respondent's  property,  so 
as  to  create  a  nuisance  to  said  property.  The  opinion 
states  the  material  facts. 

A.  D.  Wcdes,  for  appellant. 
G.  L.  Sessions,  for  respondent. 

Finch,  J.  The  findings  of  fact  of  the  trial  judge  are 
conclusive  for  all  the  purposes  of  this  appeal. 

If  the  evidence  leaves  any  of  them  doubtful,  the  de- 
ficient proof  may  have  been  supplied  by  his  personal 
examination  since  he  went  over  the  route  of  the  sewer 
and  took  careful  observation  of  the  locality,  with  the 
consent  of  both  parties  and  doubtless  aided  by  their 
suggestions.  The  sole  question  before  us  therefore  is 
whether  upon  those  findings  the  plaintiff  was  entitled 
to  so  far  defeat  the  plan  of  sewerage  adoption  by  the 
common  council  as  to  prevent  and  restrain  the  con- 
nection of  other  sewers  with  that  running  through 
Carroll  street. 

It  is  not  contended  that  any  of  the  sewers  as  planned 
will  discharge  their  contents  upon  plaintiff's  land  or 
in  any  manner  toucher  interfere  with  bis  premises; 
and  all  the  cases  in  which  equity  has  interfered  to  pre- 
vent the  discharge  of  sewerage  upon  private  property 
hare  no  application.  The  prevailing  opinion  at  Gen- 
eral Term  indulges  in  that  misapprehension,  and  has 
been  criticised  upon  the  argument  In  that  respect. 
The  Injury  apprehended  Is  not  that,  but  something 
very  different.  Instead  of  a  direct  trespass  It  was  a 
consequential  damage  which  is  threatened.  The 
theory  of  the  findings  is  that  in  one  or  two,  or  very 
surely  in  three  years  after  the  branch  sewers  are  emp- 
tied Into  the  Carroll  street  sewer,  and  hare  become 
largely  connected  with  premises  along  their  lines,  the 
discharge  at  the  mouth  of  the  Carroll  street  sewer  into 
the  river  will  be  strewn  along  its  banlcs  and  stranded 
upon  low  lands,  and  tend  to  produce  offensive  and  un- 
healthy odors,  tainting  the  air  and  planting  the  seeds 
of  disease,  and  that  the  premises  of  the  plaintiff  are  so 
situated  as  to  be  peculiarly  eziK>sed  to  these  dangers 
by  reason  of  proximity. 
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The  evil  will  reaoli  the  plaintiff;  if  at  all,  through  the 
poiBoulog  and  iufeotiou  of  the  air,  and  uot  from  anj 
discharge  of  sewerage  ui>on  his  lands  or  any  deposits 
of  it  there  by  the  river  currents. 

The  findings  plainly  disclose  two  characteristics  of 
the  apprehended  danger.  It  is  not  imminent,  and  it 
is  wholly  contingent  and  uot  inevitable.  No  immedi- 
ate danger  exists.  It  is  found  to  be  possible  wlthiu 
one  or  two  years,  but  uot  certain  to  occur  sooner  than 
in  three  years. 

Every  finding  which  prognosticates  threatened  evil 
is  qualified  by  the  phrase  *Mu  time,"  which  limits  it  to 
some  indefinite  future  period ;  and  when  the  findings 
seek  to  fix  that,  they  postpone  it  as  a  certain  danger 
for  three  years.  But  they  leave  it  then  merely  a  con- 
tingency, depending,  as  the  findings  express  it,  upon 
the  condition  that  the  branch  sewers  **  should  be 
mainly  used  by  the  inhabitants'*  of  the  adjoining 
streets.  Nobody  knows  when  they  willibe  so  ^'mainly 
used.**  Houses  which  have  their  own  cess-pools  and 
privy  vaults  may  not  for  many  years  be  fitted  with 
modern  closets  and  sewer  connections.  Such  improve- 
ments are  beginning  to  be  questioned  for  their  own 
evils  and  dangers,  and  may  come  slowly,  and  no  evi- 
dence or  finding  indicates  the  probable  period.  The 
contingency  as  to  time  is  further  made  to  **  depend 
very  much  upon  the  quantity  of  water  used  in  the 
sewer.*' 

.  The  twenty- sixth  finding  of  the  trial  judge  explicitly 
declares  that  **  the  pernicious  efl'eots  of  the  depositing 
sewer  matter  at  this  point,  and  the  time  when  such 
will  be  felt,  are  dependent  upon  various  uncertain  fu- 
ture events;*'  and  this  shows  that  the  evil  itself  and 
the  date  of  its  appearance,  are  alike  contingent  and 
not  inevitable.  The  danger  therefore  which  can  alone 
support  this  injunction  is  in  the  air  of  an  uncertain 
and  indefinite  future.  Its  possible  coming  rests  upon 
opinion  and  speculation.  It  is  both  doubtful  and  re- 
mote. Experience  only  can  test  the  question  satisfac- 
torily, and  meantime  a  carefully  planned  system  of 
sewerage,  meant  to  secure  health  and  cleanliness  to  a 
growing  city,  is  maimed  and  disjointed. 

Such  a  result,  it  seems  to  us,  ought  not  to  be  sus- 
tained. The  restraining  force  of  a  court  of  equity 
should  very  rarely,  in  the  absence  of  frand  or  bad 
faith,  set  itself  above  the  discretion  and  judgment  of 
administrative  officers  to  whom  the  law  commits  a 
decision.  High  luj.,  $  1270.  And  this  for  the  evident 
reason  that  a  reversal  of  their  judgment  is  but  saying 
that  the  court  judges  differently  upon  what  has  been 
Intrusted  to  another  discretion,  and  simply  confronts 
that  opinion  with  its  own.  And  where  the  evidence 
is  confiictlng,  and  the  injury  doubtful,  eventual  or 
contingent,  the  tribunal  Intrusted  by  the  law  with  the 
plan  and  execution  ought  not  to  be  overruled.  Hill. 
Inj..  306;  SweU  v.  City  of  Troy,  02 Barb.  630.  "Injury, 
material  and  actual,  not  fanciful  or  theoretical,  or 
merely  possible,  must  be  shown  as  the  necessary  or 
probable  results  of  the  actions  sought  to  be  restrained. 
People  V.  ConoZ  Boards  66  N.  Y.  8W.  The  Injury  de- 
scribed in  the  findings  before  us  is  problematic,  dis- 
tant, merely  possible.  Consistently  with  all  their 
averments  It  may  never  occur,  and  It  is  only  prophe- 
sied upon  the  basis  of  the  happening  of  certain  oontiu- 
geucies  which  may  or  may  not  arise.  Meantime  a  plan 
of  improvement,  looking  to  the  health  and  comfort  of 
the  city  and  its  inhabitants,  adopted  in  good  faith  by 
the  municipal  authorities,  with  the  aid  of  an  engineei; 
not  claimed  to  be  Incompetent  or  unskillful.  Is  stopped 
and  dismembered,  and  the  branch  sewers  left  useless 
to  the  inconvenience  of  all  desiring  their  benefit.  For 
three  years  at  least,  and  very  probably  for  a  longer 
period,  the  findings  leave  it  certain  that  no  evil  will 
result;  and  if  upon  actual  experiment.  It  is  found  that 
no  sources  of  danger  exist,  it  must  be  presumed  that 


the  constituted  authorities  will  do  their  duty  and 
adopt  some  plau  to  remove  it.  Such  a  plan  the  court 
below  suggests,  involving  a  very  serious  Increased  ex- 
pense. That  ought  not  to  be  forced  upon  the  city  un- 
til some  present  necessity  shall  compel. 

To  sustain  this  judgment  would  push  our  authority 
beyond  its  limits,  and  hamper  official  bodies  making 
public  improvements  beyond  reason. 

So  much  of  the  judgment  of  the  General  Term  as  is 
appealed  from  should  be  reversed,  the  Injunction  dis- 
solved, and  a  new  trial  granted,  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 


Z  UNA  TIC  —  INDOnSBMENT  —  INNOCENT     PUR' 
CHASER, 

CIRCUIT  COURT,  DIST.  NEBRASKA.  JUNE  7, 1886. 

ANGLO-CAIilFORNIA  BaNK  V.  AMBS.*^ 

The  indorsement  of  a  certificate  of  deposit  by  an  Insane  per. 
son,  in  whose  favor  it  was  drawn,  obtained  by  fraud,  car- 
ries no  title,  even  to  an  innocent  purchaser. 
Tlaw. 


A"" 


J.  W.  Savage  and  Dtoight  HuU,  for  plaintiff. 
J.  L.  WehsUr,  for  defendant. 

Brewer,  J.  This  was  an  action  on  a  certificate  of 
deposit.  It  was  tried  by  a  jury,  and  a  special  verdict 
returned.  The  plaintiff  claims  as  a  bona  fide  purchaser 
of  the  paper.  The  bank,  maker  of  the  certificate, 
brought  the  money  into  court,  and  left  the  issues  to 
be  tried  between  the  plaintiff  and  the  defendant. 
Ames,  the  payee  and  indorser  of  the  certificate.  The 
jury  found  that  Ames  at  the  time  of  the  Indorsement 
was  of  unsound  mind,  and  did  not  know  what  he  was 
doing;  that  the  indorsement  was  obtained  by  fraud 
and  deception,  and  that  Ames  received  no  consider- 
ation therefor.  Of  these  facts  the  bank  was  ignorant 
when  it  purchased. 

The  question  therefore  Is  between  a  lunatic  and  an 
•  Innocent  purchaser  of  his  paper.  How  far  the  con- 
tract of  a  lunatic,  not  as  yet  under  guardianship,  can 
be  enforced,  may  not  be  clearly  settled.  When  full 
consideration  has  been  given,  and  the  contract  made 
in  good  faith,  the  mental  Infirmity  has  often  been  dis- 
regarded, and  the  contract  enforced.  Tet  obviously, 
on  principle,  any  promise  of  such  a  person  lacks  the 
essential  element  of  a  contract,  to-wit,  assent.  As 
said  by  the  Supreme  Court  in  Dexter  v.  floZZ.  15  Wall. 
20:  *'  Looking  at  the  subject  in  the  light  of  reason,  it 
Is  difficult  to  perceive  how  one  Incapable  of  under- 
standing or  acting  in  the  ordinary  affairs  of  life  can 
make  an  instrument  the  efficacy  of  which  consists  in 
the  fact  that  it  expresses  bis  intention,  or  more  prop- 
erly, his  mental  conclusions.  The  fundamental  idea 
of  a  contract  Is  that  It  requires  the  assent  of  two 
minds,  but  a  lunatic,  or  a  person  non  compos  metttis, 
has  nothing  which  the  law  recognizes  as  a  mind,  and  it 
would  seem  therefore  on  principle,  that  he  cannot 
make  a  contract  which  may  have  any  efficacy  as 
such." 

One  great  difficulty  in  this  class  of  cases  lies  in  our 
lack  of  ability  to  distinguish  difference  of  mental  con- 
dition and  the  paucity  of  language  to  accurately  de- 
scribe such  differences.  Between  him  whose  mental 
faculties  seem  all  unbalanced,  In  whose  chambers  of 
thought  chaos  reigns  supreme,  "confusion  worse  con- 


*«7  Fed.  Bep.  727. 


Digitized  by 


Google 


THE  ALBANY  LAW  JOUENAL. 


9^ 


founded,**  and  him  but  a  sinsle  wheel  of  whose  men- 
tal mechanism  is  out  of  gear,  there  is  a  world-wide 
difference,  and  jet  both  are  classed  as  persons  uf  un- 
sound mind.  We  determine  one^s  mental  condition 
only  from  his  words  and  acts ;  yet  often  how  difficult 
it  is  to  look  through  the  outer  life  to  the  inner  soul? 
The  crasiest  reason  correctly— speak  and  act  sensibly 
— upon  some  subjects ;  while  there  are  others  so  many 
of  whose  mental  processes  are  rational,  and  so  few  un- 
balanced and  in  confusion,  that^we  hesitate  to  declare 
them  incapable  of  self  control,  and  irresponsible  for 
their  actions  and  contracts.  Is  it  strange,  in  respect 
to  such  a  person,  that  when  every  thing  seems  to  have 
been  fairly  done,  and  a  full  consideration  passed,  the 
courts  have  spoken  lightly  of  the  mental  infirmities, 
and  upheld  the  contract  ?  On  the  other  hand,  when 
gross  injustice  has  been  done,  especially  when  the 
mental  incapacity  is  obvious  and  pronounced,  the  in- 
clination has  been  to  denounce  the  wrong,  and  protect 
the  unfortunate  imbecile  from  the  rapacity  of  the 
willful  spoiler.  iSuch  is  this  case.  The  defendant  was 
of  unsound  mind.  He  received  nothing.  He  knew 
not  what  he  was  doing.  His  contract  was  obtained  by 
fraud  and  deception.  There  is  not  a  single  feature 
which  would  give  the  slightest  excuse  for  upholding 
the  transaction  as  between  the  immediate  parties. 

Doesthe  plaintiff^  as  a  bona  fide  purcbaser,^occupy 
any  better' position  than  the  wrong-doer  from  whom 
it  purchased  ?  Doubtless  it  is  entitled  to  all  the  pro- 
tection given  to  such  a  purchaser  of  negytiable  paper; 
but  such  protection  does  not  extend  to  an  indorse- 
ment like  this.  There  was  no  valid  contract  of  In- 
dorsement created  by  defendant's  signature  on  the 
back  of  the  paper.  It  was  no  better  than  a  signature 
written  in  a  state  of  somnambulism,  or  even  than  a 
forgery.  No  negligence  is  imputable,  for  one  who  is 
incapable  of  prudence  cannot  be  guilty  of  negligence; 
nor  can  there  be  an  estopi>el.  He  who  is  legally  dis- 
abled to  act  cannot  be  estopped  from  denying  that  he 
has  acted.  An  estoppel  creates  no  power;  and  while 
in  favor  of  a  "bona  fide  purchaser  inquiry  is  denied  as 
to  equities  between  prior  parties,  yet  such  protection 
does  not  cut  off  inquiry  into  the  .contractual  capac- 
ity of  those  parties.  Buch  at  least  is  the  better  doc- 
trine, although  it  must  be  conceded  that  there  are 
authorities  to  the  contrary,  especially  in  the  English 
courts. 

The  case  of  Wirebach  v.  Fir^t  Not.  Bank,  07  Penn. 
543:  B.  C,  89  Am.  Rep.  821,  is  a  late  case,  in  which  this 
subject  received  consideration.  In  it  we  find  this 
language:  ''The  question  now  presented  is,  will  an 
action  lie  on  the  accommodation  indorsement  of  a 
promissory  note  by  a  lunatic  ?  If  the  determination 
of  this  was  not  made,  it  was  clearly  indicated,  in 
Moore  v.  Hershey^  9  Nor.  196.  There  the  action  was 
by  an  indorsee  against  the  maker  of  a  promissory 
note,  and  evidence  was  oflSered  to  prove  that  the 
maker  had  received  no  consideration  for  the  note; 
which  fact  the  plaintiff  had  admitted  in  conversation, 
proof  having  been  made  that  the  maker  was  insane. 
But  the  offer  was  rejected,  the  court  below  ruling  that 
as  the  note  in  suit  was  commercial  paper,  and  the 
plaintiff  a  holder  for  value,the  consideration  could  not 
be  inquired  into.  This  was  held  to  be  error.  Paxson, 
J.,  said:  *We  place  our  ruling  upon  the  broad 
ground  that  the  principle  of  commercial  law  above  re- 
ferred to  does  not  apply  to  commercial  paper  made  by 
mad-men.  *  *  *  The  true  rule  applicable  to  such 
cases  is  that  while  the  purchaser  of  a  promissory  note 
is  not  bound  to  inquire  Into  its  consideration,  he  Is 
affected  by  the  stattia  of  the  maker,  as  in  the  case  of  a 
married  woman  or  a  minor.  In  neither  of  these  cases 
can  he  recover  against  the  maker.  In  the  case  of  a 
lunatic  however  he  may  recover,  provided  he  had  no 
knowledge  of  the  lunacy,  and  the  note  was  obtained 


without  fraud,  and  upon  a  proper  consideration. 
There  must  be  a  limit  to  the  civil  responsibility  of  per- 
sons of  unsound  mind ;  otherwise  their  property 
would  be  at  the  mercy  of  unscrupulous  and  designing 
men.  If  the  holder  could  recover  against  one  who 
was  insane  when  he  indorsed  or  made  the  note  with- 
out consideration  therefor,  no  wider  door  could  be 
opened  for  the  swindler  to  despoil  such  helpless  per- 
sons of  their  estates.  An  infant  who  makes'  or  in- 
dorses a  note  may,  by  his  representative,  plead  his 
infancy  as  a  complete  defense.  In  like  manner  a  luna- 
tic may  plead  insanity  and  want  of  consideration. 
The  consideration  respects  himself,  not  the  holder 
who  may  have  given  value  to  the  indorser.  If  the  fact, 
that  the  holder  had  paid  value  were  enough,  the  luna- 
tic could  not  defend  for  fraud  upon  him,  or  for  want 
of  consideration.  Then  an  innocent  holder  could  re- 
cover, though  the  judgment  would  sweep  away  the 
lunatic's  entire  estate,  and  he  had  not  been  benefited 
a  farthing;  nor  would  a  nominal  sum  be  sufficient.  It 
is  said  that  the  law  protects  those  who  cannot  pro- 
tect themselves;  but  it  would  be  sorry  protection  if 
one  holding  a  valid  note  against  a  helpless  man  tor 
four  thousand  dollars  could  get  It  renewed  for  ten 
thousand  dollars,  and  recover  the  full  amount  of  the 
renewal  note.* " 

MoClain  v.  Davis,  77  Ind.  419,  was  a  case  where  a 
promissory  note  was  obtained  from  an  insane  man  to 
cure  him  of  a  disease,  as  in  the  case  at  bar.  The  note 
came  into  the  hands  of  a.  bank,  for  value,  without 
notice.  The  court  say :  *'  There  was  nothing  received 
in  consideration  of  the  contract  under  consideration 
of  which  it  can  be  said  that  restitution  should  be 
made  before  a  disaffirmance  should  be  permitted ;  and 
it  is  no  objection  that  the  note  had  passed,  before  ma- 
turity, into  the  hands  of  an  indorsee.  Commercial 
paper  is  not  an  exception  to  the  rule  which  permits  a 
disaffirmance  by  any  one  who  was  of  unsound  mind  at 
the  time  of  becoming  a  party  thereto.  The  purchaser 
of  such  paper  takes  with  constructive  notice  of  all  legal 
disabilities  of  the  party,  such  as  Infancy,  coverture, 
and  unsoundness  of  mind.  1  Pars.  Notes  &  Bills,  149. 
150:  Edw.  Bills,  63,  69." 

Bee  also  1  Dan.  Keg.  Inst.,  i  210,  in  which  the  au- 
thor says :  *'  No  matter  how  perfect  the  note  may  be 
in  form,  it  would  be  void  in  the  hands  of  every  person 
however  innocent,  as  against  the  imbecile  or  lunatic." 
See  also  Burke  v.  AUeih  29  N.  H.  106. 

I  think  judgment  should  be  entered  on  the  special 
verdict  in  favor  of  the  defendant. 

[Compare  Fay  v.  BurdiU,  81  Ind.  483;  S.  C,  42  Am. 
Rep.  142;  Rusk  v.  Fenton,  14  Bush,  490;  S.  C,  29  Am. 

Rep.  478.— Ed.] 

* 

INNKEEPER— LIEN  yOR  BOARDS-PROPERTY   OF 
THIRD  PERSON  RECEIVED  AS  PROP- 
ERTY OF  QUEST. 

OREGON  SUPRBBIB  COURT.  JUNE  1,  1886. 

Cook  v.  Prentice. 
An  Innkeeper  who  receives  a  piano  In  his  character  as  inn- 
keeper, and  as  the  property  of  his  guest,  is  entitled  to  bis 
lien  against  the  piano  for  board  and  lodging  furnished  his 
guest,  although  the  piano  is  In  fact  the  property  of  a 
third  person. 

Wm,  Kaiser,  for  appellant. 

Wm,  M,  Ramsay  and  (?.  (7.  Bingham,  for  respond- 
ent. 

Lord,  J.  This  suit  was  instituted  by  the  plaintiff,  as 
an  innkeeper,  to  enforce  a  lien  against  a  piano,  put  in 
his  possession  by  the  defendant,  as  his  guest,  for  a 
debt  due  for  lodging  and  entertainment.    By  the  facts 
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stipulated,  it  is  admitted  that  tlie  relation  of  innkeeper 
and  guest  existed  between  the  plaintiff  and  defendant 
when  the  plain  tifE;  at  the  request  of  the  defendant, 
paid  the  freight  charges  on  the  piano,  and  took  it  into 
his  custody ;  that  the  piano  was  in  fact  the  property  of 
a  third  person,  who  bad  consigned  it  to  the  defendant 
to  sell  on  commission ;  but  that  the  plaintiff  did  not 
know  it  was  the  property  of  such  third  person,  but  re- 
ceived it  in  his  character  as  an  innkeeper,  and  as  the 
property  of  his  guest. 

Upon  this  state  of  facts  we  are  to  inquire  whether 
the  piano  is  chargeable  with  an  innkeeper's  lien  for 
board  and  lodging  furnished  his  guest.  At  common 
'  law  the  liability  of  an  innkeeper  for  the  loss  of  the 
goods  of  his  guest  is  special  and  peculiar,  and  like  that 
of  the  common  carrier,  is  founded  on  grounds  of  pub- 
lic policy.  It  must  not  however  be  confounded  with 
that  of  a  common  carrier ;  the  liabilities,  though  sim- 
ilar, are  distinct.  Clark  v.  Bums,  118  Mass.  275 ;  S.  C, 
19  Am.  Rep.  456;  Schouler  Bailm.  259.  Whatever  con- 
troversy may  exist  in  the  judicial  mind  as  to  the  true 
measure  of  the  innkeeper's  responsibility,  it  cannot  be 
denied  that  his  liability  for  the  loss  of  the  goods  of  his 
guest  is  extraordinary  and  exceptional.  Schouler 
Bailm.  261,  and  notes;  Cogga  v.  Bernard,  1  Smith 
Lead.  Cas.  (Am.  notes)  401.  Compelled  to  afford  en- 
tertainment to  whomsoever  may  apply  and  behave 
with  decency,  the  law,  as  an  indemnity  for  the  extra- 
ordinary liabilities  which  it  imposes,  has  clothed  the 
innkeeper  with  extraordinary  privileges.  It  gives 
him,  as  a  security  for  unpaid  charges,  a  lien  upon  the 
property  of  bis  guest,  and  upon  the  goods  put  by  the 
guest  into  his  possession.  Overt.  Liens,  129.  Nor  is 
the  lien  confined  to  property  only  owned  by  the  guest, 
but  it  will  attach  to  the  property^of  third  persons,  for 
whom  the  guest  is  bailee,  provided  only  he  received 
the  property  on  the  faith  of  the  iunkeeping  relation. 
Schouler  Bailm.  292;  Calye'a  case,  1  Smith  Lead.  Cas. 
249;  Manning  v.  HoUenheck,  27  Wis.  202.  But  the  lien 
will  not  attach  if  the  innkeeper  knew  the  property 
taken  in  his  custody  was  not  owned  by  his  guest,  nor 
had  he  any  right  to  deposit  it  as  bailee  or  otherwise, 
except  perhaps  some  proper  charge  incurred  against 
the  specific  chattel. 

In  Broadieood  v.  Oranaray  10  Exch.  417,  the  inn- 
keeper knew  that  the  piano  sent  to  the  guest  did  not 
belong  to  him,  and  did  not  receive  it  as  part  of  the 
guest*s  goods,  and  it  was  on  that  ground  alone  he  was 
held  not  entitled  to  his  lien.  But  in  Threfall  v.  Bor- 
wickt  L.  R.,  7  Q.  B.  711,  where  the  innkeeper  had  re- 
ceived the  piano  as  part  of  the  goods  of  his  guest,  it 
was  held  he  had  a  lien  upon  it.  Meller,  J.,  said: 
'*  When  having  accommodation,  he  has  received  the 
guest,  with  his  goods,  and  thereby  has  become  liable 
for  their  safe  custody,  it  would  be  hard  if  he  was  not 
to  have  a  lien  upon  them ;  and  under  such  circumstan- 
ces, the  lien  must  be  held  to  extend  to  goods  which  he 
might  possibly  have  refused  to  receive.*'  Lush,  J., 
said:  *'Iamof  the  same  opinion.  The  innkeeper's 
lien  is  not  restricted  to  such  things  as  a  travelling 
guest  brings  with  him  in  journeying ;  the  contrary  has 
been  laid  down  long  ago.  It  extends  to  all  goods  the 
guest  brings  with  bim,  and  the  innkeeper  receives  as 
his.  If  he  has  this  lien  as  against  the  guest,  the  cases 
have  established,  beyond  all  doubt,  that  he  has  the 
same  right  as  against  the  real  owner  of  the  article,  if 
it  has  been  brought  to  the  inn  by  the  guest  as  owner.'* 
To  the  same  effect,  Quaiu,  J.,  said :  '*  There  is  no  au- 
thority for  the  proposition  that  the  lien  of  the  inn- 
keeper only  extends  to  goods  which  a  traveller  may  be 
ordinarily  expected  to  bring  with  him.  *  *  ♦  The 
liability,  as  shown  by  the  old  cases,  extends  to  all 
things  brought  to  the  inn  as  the  property  of  the  guest, 
and  so  received,  even  a  chest  of  charters  or  obligations, 


and  why  not  a  piano-forte?  If  therefore  the  innkeeper 
be  liable  for  the  loss,  it  seems  to  follow  he  must  also 
have  a  lien  upon  them.  And  if  he  has  a  lien  upon 
them  as  against  the  guest,  the  two  cases  cited  (and 
there  are  more)  show  that  if  the  thing  be  brought  by 
the  guest  as  owner,  and  the  landlord  takes  it — takes  it 
in  thinking  it  is  the  guest's  own— he  has  the  same 
rights  against  the  stranger— the  real  owner — ^as  against 
the  g^est."  Upon  appeal  from  the  decision  of  this 
case,  in  Threfall  v.  Bonoick,  L.  R.,  10  Q.  B.  210,  it  was 
held,  affirming  the  decision,  that  whether  the  de- 
fendant, as  innkeeper,  was  bound  to  take  iu  the  piano 
or  not,  having  done  so  he  had  a  lien  upon  it. 

Although  there  are  certain  dicta,  not  necessary  to 
the  decision,  in  Broadwood  v.  Qranara,  supra,  to  the 
effect  that  the  innkeeper  was  not  bound  to  receive  the 
piano,  yet  the  real  ground  of  the  decision  was  based  on 
the  fact  that  the  innkeeper  knew  that  the  piano  sent 
to  his  guest  was  the  property  of  a  third  person,  and 
did  not  therefore  receive  it  as  part  of  his  guest's 
goods;  that  the  right  to  subject  the  piano  to  his  lien 
was  denied ;  but  e  converso,  if  he  had  not  known  the 
piano  was  the  property  of  a  third  person,  and  had  re- 
ceived it  as  the  property  of  his  guest,  would  not  his 
lien  have  attached  ?  It  is  not  material  whether  the 
innkeeper  is  bound  to  receive  such  property  or  not, 
although  it  is  said  the  liability  may  be  well  extended, 
according  to  the  advanced  usages  of  society ;  yet  if  he 
does  receive  it  as  the  property  of  his  guest,  and  thereby 
becomes  liable  for  it,  be  must  be  entitled  to  his  lien. 
Threfall  r,  Borwick,  stipra.  Whenever  by  virtue  of 
relation  of  innkeeper  and  guest,  the  law  imposes  this 
extraordinary  responsibility  for  the  goods  of  the  guest, 
it  gives  the  innkeeper  a  corresponding  security  upon 
the  goods  put  by  the  the  guest  into  his  possession. 

It  is  true  that  the  piano  was  shipped  to  the  defend- 
ant in  his  name,  but  he  brought  it  to  the  inn  as  his 
property ;  or  at  least  it  was  brought  there  at  his  re- 
quest, and  upon  his  order,  and  put  in  the  custody  and 
possession  of  the  plaintiff  as  the  property  of  his  guest. 
It  is  admitted  that  the  plaintiff  received  it  as  an  inn- 
keeper, and  safely  kept  it  as  the  property  of  his  guest; 
nor  is  it  doubted  but  what  he  would  have  been  liable 
for  its  loss;  and  in  such  case  it  is  difficult  to  perceive 
upon  what  principle  of  law  or  justice  he  can  be  denied 
his  lien. 

The  judgment  must  be  affirmed. 

Waldo,  C.  J.,  concurring;  Thayer,  J.,  dissenting. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Cloud  on  title  —  jurisdiction  —  evidence.  — 
Plaintiff  by  bis  complaint  alleged  that  he  was  the 
owner  of  premises  in  dispute,  and  asked  that  the  de- 
fendant deliver  up  a  tax  deed  under  which  the  latter 
occupied,  and  that  the  clerk  of  arrears  cancel  it,  and 
all  records  relating  to  it  iu  his  office.  Plaintiffs  only 
proof  of  title  was  a  deed  from  one  Foley,  as  referee 
duly  appointed  in  a  decree  in  partition  entered  at  a 
Special  Term,  July  31,  1882.  The  complaint  and  the 
proof  shoiv^ed  that  defendant,  Townshend,  was  at  the 
time  of  the  decree,  and  a  long  time  prior,  in  possession 
under  a  deed  dated  September  13, 1878,  from  the  comp- 
troller of  New  York,  under  city  assessment  sale.  Held, 
(1)  that  the  proof  was  inadequate  to  establish  any  title 
iu  the  plaintiff  as  against  a  stranger  to  the  action  in 
which  it  was  given.  (2)  It  is  further  urged  by  the  ap- 
pellant that  the  facts  disclosed  on  the  trial  did  not 
show  any  right  on  the  part  of  the  respondent  to  equita- 
ble relief.  We  think  this  point  also  is  well  taken.  The 
only  ground  alleged  from  the  relief  demanded  was  the 
want  of  an  adequate  remedy  at  law,  and  yet  the  facts 
stated  showed  presumptively  the  existence  of  such  a 
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remedy,  and  the  falsity  of  the  ayerment.  No  reason 
is  averx^d  in  the  oomplaiat  why  the  plaintiff  oould  not 
obtain  all  of  the  relief  to  which  he  was  entitled  by  an 
action  of  ejectment,  and  an  examination  of  the  find- 
ings and  OTidence  shows  that  none  in  fact  existed. 
PhUlips  y.  Gorham,  17  N.  Y.  270.  The  oomplaint  was 
manifestly  insufficient  in  this  respect.  Bockes  y.  Lan- 
sing, 74  N.  Y.  448;  Ocean  Bank  y.  Oloott,  46  id.  19; 
AllertoQ  y.  Belden,  49  id.  878;  Venice  y.  Woodruff,  62 
id.  467.  We  haye  been  nnable  to  find  any  case  where  a 
party  out  of  possession  has  been  allowed  to  sustain  an 
action  quia  timet  to  remoye  a  cloud  upon  title,  except 
when  it  was  specially  authorized  by  statute,  or  when 
special  circumstances  existed,  affording  grounds  for 
equitable  jurisdiction  aside  from  the  mere  allegation 
of  ownership  of  the  legal  title.  Indeed  the  right  to 
appeal  to  a  court  of  equity  in  such  cases  was  originally 
based  upon  the  assumption  that  the  legal  title  to  the 
property  in  dispute  had  been  estai'Ushed  by  an  action 
at  law,  and  jurisdiction  was  entertained  solely  for  the 
purpose  of  protecting  the  party  in  the  enjoyment  of 
rights  in  possession  thus  legally  established ;  and  while 
the  jurisdiction  has  in  the  course  of  time  been  some- 
what extended,  It  has  never  been  stretched  to  coyer 
cases  brought  merely  to  establish  a  legal  title  to  recoyer 
possession  alone.  Spencer  £q.  Jur.  658;  Story  Eq.  Jur. 
(11th  ed.),$  711;  Adams  £q.  199;  Pom.  £q.  Jur.,§§ 
1395-1399.  In  all  the  cases  cited  to  the  effect  that  equity 
will  entertain  jurisdiction  to  set  aside  assessments  and 
oonyeyanoes  as  a  cloud  upon  title  when  the  inyalidlty 
of  the  alleged  title  or  Incumbrance  does  not  appear 
upon  the  face  of  the  conyeyanoe  or  proceeding,  and 
requires  extrinsic  evidence  to  demonstrate  Its  exist- 
ence, the  party  bringing  the  action  was  In  possession 
of  the  property,  or  other  circumstances  gave  equitable 
jurisdiction.  Scott  y.  Onderdonk,  14  K.  Y.  9;  Hatch 
T.  City  of  Buffalo,  38  Id.  276;  Fonda  y.  Sage,  48  Id. 
178;  Marsh  y.  City  of  Brooklyn,  59  id.  283.  When  the 
inyalidity  of  the  disputed  title  appears  on  the  face  of 
the  conveyance,  or  In  any  proof  which  the  claimant  is 
required  to  produce  In  order  to  maintain  an  action  to 
establish  It,  no  suit  whatever  can  be  maintained  In 
equity  to  set  it  aside,  because  it  is  said  that  a  title  ob- 
viously yold  does  not  constitute  even  a  cloud  upon  the 
title  of  the  true  owner.  Lattln  y.  MoCarty,  41  N.  Y. 
107,  and  Remington  Paper  Co.  y.  O' Dougherty,  81  id. 
474,  distinguished.  June  1,  1886.  Moorea  y.  Toton- 
ahend.    Opinion  by  Ruger,  C.  J. 

Contract— PUBLIC  pouct— aobnt  for  compbtino 
PARTIES.— The  plaintiff,  a  timber  broker,  learning  that 
the  Hamburg- American  Packet  Company  was  about 
to  build  a  pier,  requiring  a  large  number  of  piles  in  its 
construction,  and  to  advertise  for  bids  from  timber 
merchants  to  supply  them,  visited  the  several  dealers 
in  such  materials  in  New  York  and  Brooklyn  and  ob- 
tained prices  therefor,  and  under  the  Inducement  that 
he  would  act  for  them  respectively  in  securing  a  sale 
of  piles,  obtained  promises  from  each  that  if  he  se- 
cured a  sale  for  such  dealer  he  should  receive  a  com- 
mission of  twenty 'five  cents  on  each  pile  sold.  He 
did  not  Inform  the  dealers  of  the  name  of  the  Intend- 
ing purchaser,  or  the  fact  that  a  contract  could  only  be 
obtained  by  competitive  bidding,  or  that  he  had  ef- 
fected a  similar  understanding  with  other  dealers. 
The  company  soon  thereafter  Issued  proposals  for  the 
supply  of  the  piles,  and  sent  invitations  to  dealers 
generally,  among  whom  were  the  defendants,  to  com- 
pete for  a  contract  for  the  piles  required.  A  number  of 
persons,  among  whom  were  the  plaintiffs,  the  defend- 
ants and  other  dealer8,8ubmltted  bids  for  such  contract, 
and  after  a  canvass  of  such  proposals  by  the  company^s 
engineer,  he  awarded  the  contract  to  the  defendants. 
The  defendants  having  refused  to  pay  the  plaintiff's 
dalm  for  commissions,  this  act  was  brought  to  recoyer 


them.  Upon  the  trial  the  plaintiff  was  nonsuited  by 
the  court  below  upon  the  ground  that  there  was  no 
consideration  for  the  promise  to  pay  commissions.  We 
think  the  judgment  was  properly  ordered  upon  that 
ground,  and  that  It  can  also  be  sustained  upon  the 
ground  of  the  fraudulent  suppvession  of  the  material 
facts  by  the  plaintiff  in  making  the  contract,  as  well 
as  that  it  was  contra  hono8  mores.  The  plaintiff,  while 
assuming  to  act  for  the  defendants  in  obtaining  the 
contract  of  sale,  was  in  fact  under  equal  obligations  to 
competing  dealers  to  assist  them  in  effecting  the  same 
sale.  Thus  if  plaintiff's  services  could  Have  been  of  ad- 
vantage to  any  one,  he  was  under  the  necessity  of  being 
treacherous  to  one  employer  or  another.  An  agent  is 
held  ttberrima  fides  in  his  dealings  with  his  principal, 
and  if  he  acts  adversely  to  his  employer  in  any  part  of 
the  transaction,  or  omits  to  disclose  any  intent  which 
would  naturally  Influence  his  conduct  in  dealing  with 
the  subject  of  the  employment,  it  amounts  to  such  a 
fraud  upon  the  principal  as  to  forfeit  any  right  to 
compensation  for  services.  Story  Agency,  §8  81,334; 
Story  Eq.  Jur.,  S  315;  Ewells  Evans  Agency,  368;  Dun- 
lap  Paley  Agency,  105, 106;  Carman  v.  Beach.  63  N.  Y. 
97, 100.  It  is  an  elementary  principle  that  an  agent 
cannot  take  upon  himself  incompatible  duties  or  char- 
acters, or  act  In  a  transaction  where  he  has  an  adverse 
interest  or  employment.  New  York  Cent.  Ins.  Co.  et 
aL  y.  Pro.  Ins.  Co.,  14  N.  Y.  85;  Ewell's  Evans  Agency, 
14;  Greenwood  y.  Spring,  54  Barb.  375;  Neuendorff  v. 
World  Mut.  Life  Ins.  Co.,  69  N.  Y.  389.  In  such  a  case 
he  must  necessarily  be  unfaithful  to  one  or  the  other, 
as  the  duties  which  he  owes  to  his  respective  princi- 
pals are  conflicting  and  capable  of  faithful  perform- 
ance by  the  same  person.  The  plaintiff  in  this  case 
was  a  bidder  for  the  contract,  and  if  he  succeeded  in 
obtaining  It  himself  and  bad  not  the  piles  to  f  ulflll  it, 
he  was  under  equal  obligations  to  several  different  per- 
sons to  employ  their  piles  in  its  performance.  Some 
or  all  o{  his  principals  must  have  been  disappointed 
by  him,  and  he  would  have  been  under  the  necessity 
of  violating  his  obligations  to  some  of  his  employers. 
Such  conduct  is  violative  of  the  plainest  principles  of 
morality  and  fair  dealing,  and  cannot  be  sustained  by 
a  court  of  justice.  Neither  does  the  proof  show  that 
he  rendered  any  service  to  the  defendants  in  affecting 
the  sale.  His  situation  rendered  him  incapable  of  serv- 
ing the  defendants  to  advantage,  even  if  he  had  desired 
to  do  so,  but  the  evidence  fails  to  show  any  effort  on 
his  part  to  sell  the  defendant's  property.  He  did  at- 
tempt to  sell  his  own  property  or  secure  the  contract 
for  furnishing  piles,  but  whether  this  was  done  for  de- 
fendants' benefit  or  not  does  not  appear.  As  we  have 
seen,  he  was  under  contract  obligations  to  others  as 
well  as  to  the  defendants,  and  it  does  not  lie  in  his 
mouth  to  allege  that  he  intended  to  defraud  others 
for  the  benefit  of  the  defendants.  There  was  no  evi- 
dence showing  a  performance  by  the  plaintiff  of  the 
obligations  of  his  contract  with  the  defendants,  and 
he  was  therefore  properly  nonsuited  on  the  trial. 
June  1, 1886.  Murray  y.  Beard,  Opinion  by  Ruger, 
C.J. 

Criminal  law— larceny— distinguished  from 
CONVERSION. — A  fraudulent  conversion  of  the  pro- 
ceeds of  property  placed  In  defendant's  hands  to  ena- 
ble him  to  procure  a  loan  upon  it,  is  not  larceny  of 
the  property.  June  1, 1886.  People  y.  Cruger,  Opin- 
ion by  Danf  orth,  J. 

Damages— WHEN  partt  injured  must  lessen— po- 
liceman SUING  FOR  SALARY.— The  plaintiff  was  a  po- 
liceman in  the  city  of  Brooklyn.duly  appointed  to  that 
office,  and  having  entered  upon  the  performance  of 
his  duties.  He  was  attempted  to  be  removed  from 
office  by  the  police  commissioners,  but  upon  a  certio- 
rari the  order  was  reversed,  and  the  plaintiff  restored 
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tu  his  office.  Between  the  order  of  removal  aud  that 
of  restoratiou  he  rendered  uo  service  as  policeman, 
because  not  permitted  so  to  do,  but  during  the  inter- 
val resumed  for  a  time  his  old  occupation  as  a  machin- 
ist, and  that  failing,  engaged  in  work  at  Sohutzen 
Park,  the  character  of  which  is  not  disclosed ;  and 
from  these  two  sources  earned  during  the  period  of 
his  removal  the  sum  of  $500.  The  defendant  conceded 
that  plaintiff  was  entitled  to  recover  the  unpaid  salary 
of  his  office,  but  insisted  that  bis  earnings  of  $500 
should  be  applied  upon  and  deducted  from  it.  The 
rule  sought  to  be  applied  by  the  city  to  the  claim  of 
the  plaintiff  finds  its  usual  and  ordinary  operation  in 
cases  of  master  and  servant  and  landlord  and  tenant; 
relations  not  at  all  analogous  to  those  existing  be- 
tween the  officer  and  the  State  or  municipality.  The 
rule  in  those  cases  Is  founded  upon  the  fact  that  the 
action  is  brought  for  a  breach  of  contract,  aud  aims  to 
recover  damages  for  that  breach  or  compensation  for 
the  servant's  loss  actually  sustained  by  the  default  of 
the  master.  That  loss  he  is  required  to  make  as  small 
as  he  reasonably  can.  His  discharge  without  just 
cause  is  not  a  license  for  voluntary  idleness  at  the  ex- 
pense of  the  master.  If  he  can  obtain  other  employ- 
ment he  is  bound  to  do  so,  aud  if  he  engages  in  other 
service,  what  he  thus  earns  reduces  his  loss  flowing 
from  the  broken  contract.  But  this  rule  of  damages 
has  no  application  to  the  case  of  an  officer  suing  for 
his  salary,  and  for  the  obvious  reason  that  there  is  no 
broken  contract  or  damages  for  its  breach  where  there 
is  uo  contract.  We  have  often  held  that  there  is  no 
contract  between  the  officer  aud  the  State  or  munici- 
pality by  force  of  which  the  salary  is  payable.  That 
belongs  to  him  as  an  incident  of  bis  office,  and  so  long 
as  he  holds  it;  and  when  improperly  withheld  he  may 
sue  for  it  aud  recover  it.  When  he  does  so  he  Is  enti- 
tled to  its  full  amount,  not  by  force  of  any  contract, 
but  because  the  law  attaches  It  to  the  office ;  and 
there  is  no  question  of  breach  of  contract  or  resultant 
damages  out  of  which  the  doctrine  invoked  has 
grown.  We  think  therefore  it  has  no  application  to 
the  case  at  bar,  and  the  courts  below  were  right  in  re- 
fusing to  diminish  the  recovery  by  applying  the  wages 
earned.  June  8, 1886.  Fitzsim^nonsy.  City  of  Brook- 
lyi^'    Opinion  by  Finch,  J.  , 

INSUBANCK— LIFK— PBOOF8    OF    DEATH— SUIOIDK— 
BURDEN  OF  PROOF— CORONER'S  INQUEST.— In  an  aotiou 

toreoover  on  a  life  poller  the  burden  of  proof  is  on 
the  company  to  establish  the  defense  of  suicide.  De- 
fendant Introduced  in  evidence  the  proofs  of  death,  to 
the  sufficiency  of  which  no  question  was  raised,  and  to 
which  was  attached  a  record  of  a  coroner's  inquest, 
showing  that  death  was  caused  by  suicide,  the  verity 
of  which  the  plaintiff  denied.  No  other  proof  as  to 
the  cause  of  death  was  offered.  Held,  that  the  state- 
ments were  not  prima /ocie  evidence  of  death  by  sul- 
clde,and  the  ruling  of  the  trial  court  to  that  effect,  and 
that  the  burden  of  proof  was  on  the  plaintiff  to  show 
the  contrary,  was  error.  In  the  first  place  the  com- 
plaint alleges  and  the  answer  admits  the  issuing  of  the 
policies,  the  death  of  £.  during  the  life  of  the  policies, 
that  proof  of  his  death  was  served  upon  the  defend- 
ants, and  demand  of  payment  made,  as  set  forth  In 
the  complaint.  So  far  there  was  a  complete  case  con- 
ceded, and  if  the  plalntlffiB'  title  to  recover  had  not  de- 
pended upon  their  character  as  assignees,  which  was 
denied  by  the  answer,  no  evidence  could  have  been  re- 
quired on  their  part.  Under  the  first  policy  the  obli- 
gation of  the  defendants  became  perfect  in  sixty  days 
after  the  death  of  E.,  and  notice  and  proof  of  his 
death.  No  particular  form  of  proof  was  specified  In 
the  policy,  and  the  only  reference  to  it  is  the  clause 
which  thus  fixes  the  time  when  the  money  Is  to  be- 
come payable.    No  doubt  the  company  were  entitled 


to  such  proof  as  would  afford  reasonable  assurance 
that  their  liability  for  loss  existed,  but  where  the  pol- 
icy does  not  require  specific  information,  uothingmore 
can  afterward  be  required.  The  company  did  how- 
ever prepare  inquiries  upon  the  points  named  in  the 
I>oIicy,  and  they  were  answered.  They  had  from  the 
claimant  the  time  of  death,  its  remote  and  its  imme- 
diate cause.  They  also  had  much  other  information, 
to  which  the  terms  of  this  policy  make  no  allusion. 
They  had  from  a  friend  of  E.,  and  from  the  undertaker 
who  buried  him,  positive  statements  on  oath  as  to  his 
death  and  actual  burial,  and  bis  Identity  with  the  per- 
son insured.  They  suggested  no  defect  In  these  re- 
spects. Nor  was  any  suggested  on  the  trial.  The 
claim  was  that  the  copy  of  the  proceedings  on  the  in- 
quest given,  In  addition  to  the  proof  required  by  the 
policy,  made  out  a  case  of  suicide,  and  required  the 
plaintiffs  to  show  the  contrary.  I  can  discover  no 
principle  upon  which  such  a  proposition  can  stand. 
The  policy  makes  no  provision  for  it.  The  original 
proceedings  would  not  be  evidence  upon  the  issue.  Its 
verity  is  not  admitted  by  the  claimant;  it  is  denied. 
It  could  not  have  been  required  by  the  defendants;  it 
was  not  adopted  by  the  plaintiffs,  but  out  of  what 
must  now  seem  ill-advised  courtesy  was  furnished  to 
the  defendants  at  their  request.  It  contained  matter, 
which  if  properly  substantiated,  would  have  availed 
the  defendants  in  maintaining  an  affirmative  defense, 
but  In  no  view  suggested  to  us  by  the  learned  counsel 
for  the  respondents,  could  it,  as  now  presented, 
change  the  burden  from  them  to  the  plaintiffs.  If  by 
any  process  of  reasoning  any  part  could  be  taken  as  an 
admission  of  the  plaintiff^,  it  must  be  taken  as  a 
whole,  and  so  taken,  is  no  concession  of  any  fact,  but 
a  mere  communication  of  hearsay  evidence,  the  truth 
of  which  is  at  the  same  time  denied,  enough  to  put  the 
defendants  upon  inquiry,  but  in  itself  Is  no  answer  to 
the  plaintiff's  claim,  even  in  the  first  instance.  Insur- 
ance Co.  V.  Newton,  22  Wall.  32,  distinguished.  The 
insurer  raised  no  issue  to  the  preliminary  proofs  of 
death,  and  they  were  in  all  respects  complete  without 
the  statement  as  to  the  coroner's  inquest.  Its  con- 
tents formed  no  part  of  the  representations  of  the 
claimants ,-  the  statements  were  not  sworn  to  by  them, 
nor  presented  as  worthy  of  belief.  They  were  in  no 
respect  bound  by  them.  June  I,  1886.  Opinion  by 
Danforth,  J. 

Marriage— DivoROB— FAILURE  to  prove  mar^ 
RIAOE.— In  an  action  for  divorce  it  is  incumbent  on 
the  plaintiff  to  prove  that  the  parties  to  the  suit  are 
husband  and  wife.  And  if  the  evidence  given  by  the 
plaintiff  shows  that  their  connection  at  first  was  ille- 
gal, and  that  its  continuance  depended  upon  nothing 
more  binding  than  the  will  of  the  defendant,  no  di- 
vorce can  be  decreed.  That  the  union  between  the 
parties  was  at  first  illegal  is  conceded;  if  a  change  oc- 
curred, it  was  followed  by  uo  formal  celebration,  nor 
is  there  evidence  of  any  present  agreement  to  take 
each  other  for  husband  and  wife,  and  that  they  ever 
passed  by  contract  or  by  mutual  consent  from  the 
state  of  concubinage  into  that  of  marriage  Is  made 
doubtful  by  the  admission  of  the  plaintiff,  proven  by 
the  testimony  of  his  sister,  by  that  of  the  defendant's 
father  and  by  other  witnesses.  If  that  testimony  is 
true  it  is  difficult  to  find  that  she  herself  regarded  the 
connection  as  matrimonial,  or  that  Its  continuance 
depended  upon  any  thing  more  binding  than  the  In- 
clination or  will  of  the  defendant.  It  is  true,  that  he 
assumed  the  character  of  husband  and  she  of  wife,  and 
reported  themselves  in  that  relation  to  their  associates 
aud  others,  and  there  was  enough  in  their  conduct 
prima  facie  to  entitle  each  to  the  civil  rights  which  be- 
long to  the  real  character,  but  the  testimony  to  which 
I    have   referred,   and   circumstances    disclosed   by 
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Others,  raised  a  ooDfliot  in  evideuoe  wbloh  we  oauuot, 
as  au  appellate  court,  declare  to  be  insufficient  to 
show  that  the  assumption  was  unfounded.  June  1, 
1888.    Harheek  v.  Harheck,    Opinion  by  Danforth,  J. 

NbOIiIGBNCB— CONTBIBUTORY— TBIAIi— CHARQB    OF 

COURT.— The  only  ground  of  error  alleji^ed  by  defend- 
ant is  the  exception  taken  to  the  following  phrase  in 
the  judge's  charge:  *'If  the  train  appeared  to  have 
stopped,  then  for  all  practical  purposes  and  for  the 
consideration  of  this  case,  it  had  stopped.*'  This 
phrase  was  followed  and  explained  by  this  language: 
"  If  from  the  evidence  you  shall  say  that  when  this 
woman  stepped  out  upon  the  platform,  the  train  had 
stopped,  or  appeared  to  persons  of  ordinary  intelli- 
gence and  observation  to  have  stopped,  following,  as  it 
did,  the  conceded  announcement,  the  fact  that  an  an- 
nouncement had  been  made  that  the  station  had  been 
approached,  and  by  a  sudden  jerk,  of  which  she  had 
no  warning,  she  was  precipitated  and  received  this  in- 
jury, she  has  a  right  of  action."  There  was  no  error 
in  the  portion  of  the  charge  excepted  to.  The  plaint iflf 
was  in  a  strange  place  in  tlie  nighttime,  and  upon  her 
inquiry,  as  the  train  neared  Rochester,  the  conductor 
informed  her  that  she  must  change  cars  at  the  first 
place  at  which  the  train  was  stopped;  that  "Roches- 
ter*'would  be  called,  and  she  must  take  the  second 
right-hand  train.  Some  time  after  this  the  brakemau 
called  ** Rochester;  change  cars.**  The  train  was  then 
either  stopped  or  slowed  down,  so  that  to  her,  in  the 
inside  of  the  car,  it  appeared  to  have  stopped.  She 
was  bound  to  act  upon  appearances,  and  after  making 
the  announcement,  if  the  train  was  run  so  slow  as  to 
appear  to  a  person  of  ordinary  intelligence  and  observa- 
tion to  have  stopped,  ordinary  care  for  *the  safety  of 
the  passengers  required  the  train  to  be  so  run  and 
managed  as  not  to  endanger  their  lives,  and  a  sudden 
jerk  or  start  without  any  warning,  when  the  passen- 
gers were  upon  their  feet,  moving  toward  the  plat- 
form of  the  cars,  was  sufficient  evidence  of  careless- 
ness to  impose  liability  upon  the  defendant.  As  to 
any  one  in  the  cars  when  the  train  appeared  to  have 
stopped,  it  was  the  same  as  if  it  had  stopped,  and  the 
same  duty  rested  upon  the  defendant  to  cure  for  the 
safety  of  passengers.  June  1,  1886.  Bartholomew  t. 
New  York  Cent.  IL  Co.    Opinion  by  Earl,  J. 

SpBCinO    PBBFORMANCB— DI80RBTI0N    OF    COURT— 

TRESPASS— BUBCONTBACTOB  BUiiJ>iNO  BOAD.— Defend- 
ant purchased  land  of  plaintiff  in  Orange  county,  ad- 
joining the  Hudson  river,  and  agreed  always  to  keep 
a  passage-way  under  the  railway  for  the  use  of  plain- 
tiffs. Held^  that  in  view  of  the  difficulty  of  construct- 
ing it,  and  Its  Inutility,  when  constructed,  it  was 
within  the  discretion  of  the  court  in  its  equitable  ju- 
risdiction to  deny  specific  performance  of  the  con- 
tract, and  leaves  plaintiffiB  to  their  remedy  for  damage 
for  its  breach.  (2)  Defendant  let  a  contract  for  build- 
ing a  Tond,  and  it  was  sublet,  and  the  subcontractor 
trespassed  on  plaintiff's  land;  but  as  it  did  not  appear 
that  the  contract  which  defendant  made  with  the  con- 
tractor could  not  have  been  executed  as  made,  with- 
out any  interference  with  plaintiff's  land  where  tres- 
passed upon,  held,  that  defendant  oonld  not  be  said  to 
have  caused  the  trespass.  June  1,  1886.  Murtfeldt  v. 
New  York,  W.  5.  A  B.  Ry.  Co.    Opinion  by  Earl,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Attorney  awd  client— a ttobnet  pbaudulently 
inducing  client  to  sign  deed— mortgage  by 
FRAUDULENT  GRANTEE.— Where  an  attc»rney  induced 


his  client  to  sign  a  deed  of  real  estate  under  the  im- 
pression that  it  was  a  duplicate  of  a  lease  which  had 
been  read  to  him,  held,  that  the  conveyance  was  void, 
and  that  a  mortgage  given  by  the  fraudulent  grantee 
was  also  void.  It  is  very  evident  that  the  deed  of  these 
premises  5ras  not  in  fact  the  deed  of  the  complainant. 
He  never  meant  to  execute  a  deed,  and  never  knew 
that  he  had  executed  one  till  confronted  with  his  sig- 
nature to  the  same.  As  was  well  said  by  Chief  Justice 
Ryan,  in  Griffiths  v.  Kellogg,  d9  Wis.  294,  the  deed,  *'  if 
not  a  forgery,  was  akin  to  forgery.**  That  was  a  case 
where  a  lightning-rod  agent  Induced  a  woman  to  sign 
a  promissory  note  for  a  greater  sum  than  she  owed,  by 
reading  the  instrument  to  her  as  of  the  less  and  real 
sum  of  her  ag^reed  obligation.  The  court  said :  *'  The 
note  in  suit  was  as  little  hers  as  if  the  transaction 
between  her  and  the  lightning-rod  man  had  not  taken 
place,  and  he  had  forged  the  liote.*'  The  person  who 
relies  upon  the  records  for  the  authenticity  and  valid- 
ity of  a  deed  does  not  stand  in  as  favorable  a  positii>ii 
as  a  good-faith  holder  of  negotiable  paper.  In  this  case, 
if  the  name  of  complainant  had  been  forged  by  Navin 
(the  attorney)  without  the  presence  or  knowledge  of 
McGinn,  and  placed  upon  the  record,  the  abstract  of 
title  upon  which  defendant  Tobey  and  his  copartner 
relied  would  not  have  disclosed  the  forgery  any  more 
than  it  did  the  fraud  of  Navin.  It  seems  to  us  that  in 
order  to  make  them  bona  fide  holders  of  this  mortgage, 
as  against  the  lands  of  McGinn,  they  were  bound  to  go 
further  than  the  abstract,  and  to  examine  the  deed. 
This  they  did  not  do.  But  we  consider  this  deed 
clearly  a  forgery,  under  the  best  definitions  of  that 
offense.  Bishop  defines  "forgery**  to  be  **the  false 
making  or  materially  altering,  with  intent  to  defraud, 
of  any  writing,  which,  if  genuine,  might  apparently  be 
of  legal  efficacy,  or  the  foundation  of  a  legal  liability.** 
2  Bish.  Crim.  Law  (7th  ed.),  $  528.  It  is  the  ''  fraudu- 
lent making  and  alteration  of  a  writing  to  the  preju- 
dice of  another  man's  rights.'*  4  BI.  Com.  247.  The 
signature  to  this  instrument  is  genuine,  but  the  body 
of  the  deed  is  false,  and  the  signing  of  complainant*s 
name,  without  knowledge  of  such  falsity,  cannot  cure 
it,  and  make  it  a  true  and  valid  instrument  in  the 
hands  of  any  one.  A  genuine  signature  cannot  change 
the  character  of  an  instrument  of  this  kind,unles8  the 
intent  to  do  so  goes  with  the  signature.  The  question 
of  the  complainant's  negligence  in  signing  this  sup- 
posed copy  of  the  lease,  without  reading  it,  if  this  is  a 
forgery,  as  I  think  it  is,  cannot  be  considered  in  this 
case ;  for  if  the  deed  is  in  law  a  forgery,  the  question 
of  good  faith  cannot  arise.  Camp  v.  Carpenter,  52 
Mich.  875;  Austin  ▼.  Dean,  40  id.  886;  De  Wolf  v. 
Haydn,  24  lU.  525;  Griffiths  v.  Kellogg,  88  Wis.  293; 
Crawford  v.  Hoeft,  24  N.  W.  Rep.  645, 653.  Mich.  Sup. 
Ct.,  July  1,  1886.  McOinn  v.  Tobey,  Opinion  by 
Morse,  J. 

PLEDGE  OF  ALIMONY  FOR  COUNSEL  FEES.— A 

contract  made  between  the  wife  and  her  solicitor,  in 
advance  of  a  decree  for  divorce  and  allowance  of  ali- 
mony, to  pay  one-half  of  what  she  should  be  awarded 
to  her  solicitor,  is  void  as  sgainst  public  policy.  The 
law  has  provided  that  allowance  may  be  made  to  carry 
on  the  suit,  which  includes  whatsoever  reasonable 
sums  the  services  of  the  solicitor  maybe  worth,  and 
also  the  other  expenses,  as  well  as  for  her  support,  so 
that  she  shall  stand  before  the  tribunal,  which  admin- 
isters one  law  alike  to  the  husband  and  wife,  on  an 
equal  and  common  ground  with  him.  It  would  b^  a 
fraud  upon  the  court  who  makes  these  allowances,  based 
upon  the  facts  before  him  of  the  husband's  ability  and 
the  wife's  necessity,  and  also  upon  the  husband  who  is 
called  upon  to  pay,  if  the  fund  so  decreed  to  the  wife 
as  her  temporary  alimony  should  be  bartered  away  to 
her  solicitors  under  the  guise  of  '*  compensation  "  uu- 
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der  a  private  oontraot  with  tlie  wife.  The  allowauoe 
or  temporary  alimoDj'  is  discretionary  with  the  court, 
aud  it  cannot  be  for  a  moment  imafi^iued  that  au  al- 
lowauoe would  be  made  if  the  court  was  apprised  tliat 
one-half  the  sum  allowed  for  her  sustenance  had  been 
agreed  to  be  paid  over  to  her  solicitors  under  a  con- 
tract like  that  set  up  in  this  case.  It  was  held  in  Per- 
kins V.  Perkins,  10  Mich.  425»  that  a  decree  for  alimony 
vests  an  absolute  right  in  the  wife  thereto.  The  power 
to  decree  alimony  is  statutory  and  incident  to  the  ju- 
risdiction in  suits  for  divorce,  and  the  statute  pre- 
scribes the  entire  powers  and  regulations  on  the  sub- 
ject. In  fixing  the  amount  and  time  of  payment,  the 
court  is  entitled  to  have  all  the  facts  which  would  in- 
fluence its  decision  laid  before  it.  Can  it  be  supposed 
that  the  court  would  make  an  allowance  to  the  wife 
of  a  gross  sum  for  permanent  alimony,  to  be  paid  by 
the  husband  out  of  bis  estate,  if  it  was  possessed  of  the 
fact  that  the  wife  had  contracted  to  pay  one-half  or 
any  other  portion  of  what  she  should  be  awarded  to 
her  solicitor?  Such  contracts  are  against  public  policy 
for  another  reason.  Public  policy  is  interested  in 
maintaining  the  family  relation.  The  interests  of  so- 
ciety require  that  those  relations  shall  not  be  lightly 
severed ;  that  families  shall  not  be  broken  up  for  in- 
adequate causes  or  from  unworthy  motives,  and  that 
where  differences  have  arisen  which  threaten  disrup- 
tion, public  welfare  and  the  good  of  society  demands 
a  reconciliation,  if  practicable  or  possible.  Contracts 
like  the  one  In  question  tend  directly  to  prevent  such 
reconciliation,  and  if  legal  and  valid,  tend  directly  to 
bring  around  alienation  of  husband  aud  wife  by  offer- 
ing a  strong  inducement,  amouqting  to  a  premium,  to 
induce  and  advise  the  dissolution  of  the  marriage  ties 
as  a  method  of  obtaining  relief  from  the  real  or  fan- 
cied grievances,  which  otherwise  would  pass  unno- 
ticed. Mich.  Sup.  Ct.,  July  1, 1886.  Jordan  v.  WeaUr- 
fnan.    Opinion  by  Champlin,  J.     • 

Contract  —  PROVISION  for  arbitration— dam- 
ages—profits.— (1)  A  provision  in  a  buildiilf^  con- 
tract that  disputes  with  respect  to  the  value  of  extra 
work,  or  of  work  omitted  by  directions  of  the  owner, 
should  be  determined  by  arbitrators,  is  no  bar  to  an 
action  by  the  contractor  for  damages  for  a  breach  of 
contract  by  the  owner  in  refusing  to  allow  the  con- 
tractor to  do  the  work  contracted  for,  and  letting  the 
work  to  another.  (2)  On  the  breach  of  an  executory 
contract  for  erecting  a  building  the  contractor  may 
recover  as  damages  the  profits  he  would  have  realized 
if  he  had  been  allowed  to  complete  the  contract,  aud 
the  difference  between  the  cost  of  executing  the  con- 
tract and  the  contract  price  furnishes  the  means  of  es- 
timating such  damages.  N.  J.  Sup.  Ct.,  June,  1886» 
Boyd  v.  Meighan.    Opinion  by  Depue,  J. 

iiiLBGAL— MARGINS.— In  an  aotlon  to  recover 

for  money  advanced  and  services  performed  by  a  bro- 
ker for  a  customer,  in  sales  of  stocks,  etc.,  bought  on 
margins,  It  is  competent  to  show  that  though  the  con- 
tract is  apparently  legal,  it  is  in  fact  a  mere  guise  nn- 
•  der  which  a  gambling  transaction  may  be  conducted, 
and  a  recovery  may  thus  be  defeated.  Grizewood  v. 
Blane,  11  C.  B.  536;  Benj.  Sales,  %  542;  Irwin  v.  Wil- 
liar,  110  U.  S.  499.  The  plaintiff^  seem  to  assume  that 
if  the  plaintiffis  acted  merely  as  defendant's  broker  in 
negotiating  the  contracts,  and  as  they  are  suing,  not 
on  the  contracts  themselves,  but  for  services  per- 
formed and  money  advanced  for  the  defendant,  they 
do  not  stand  in  the  same  position  as  if  seeking  to  en- 
force the  original  agreement.  But  as  laid  down  in 
Irwin  v.  Wllliar,  110  U.  S.  499:  "Where  a  broker  is 
privy  to  a  wagering  contract,  and  brings  the  parties 
together  for  the  very  purpose  of  entering  into  an  iUe- 
*gal  agreement,  he  is  particeps  criminis^  and  cannot 
recover  for  services  rendered  or  losses  incurred  by 


himself  in  forwarding  the  transaction.    Md.  Ct  App., 
May  14, 1886.  SUwaH  v.  SchalL  Opinion  by  Ritchie,  J. 


ANNUITY— DISTINGUISHED    FROM    COVKNANT 

FOR  SUPPORT.— In  this  case  the  grantor  contracted  for 
the  payment  of  $200  on  the  first  day  of  March  in  each 
and  every  year,  commencing  on  the  first  day  of  March, 
1872,  and  thereafter,  during  the  natural  life  of  the 
grantor,  and  the  release  by  the  grantee  of  the  interest 
he  otherwise  would  hare  in  the  estate  of  the  grantor 
upon  his  death  as  one  of  his  heirs  at  law.  This  release 
was  conclusive  upon  the  grantee— Kershaw  v.  Ker- 
shaw, 102  III.  307— and  the  payment  to  the  grantor  of 
$200,  according  to  the  contract,  would  give  him  all 
that  he  bargaii;ied  for  and  ever  expected  to  receive. 
In  the  construction  of  deeds  courts  will  always  incline 
to  interpret  the  lang^uage  as  a  covenant  rather  than  as 
a  condition.  Board  Ed.,  etc.,  v.  Trustees,  etc.,  63  111. 
204.  There  is  nothing  in  the  form  of  the  language 
here  employed  to  indicate  that  it  was  intended  the 
conveyance  was  upon  a  condition  subsequent.  The 
words  "upon  condition*'  do  not  occur,  and  there  are 
no  other  words  of  equivalent  meaning.  There  Is  no 
clause  providing  that  the  grantor  shall  re-enter,  in  any 
event;  and  these  are  the  usual  indications  of  an  in- 
tent to  create  a  condition  subsequent.  Shep.  Touch. 
(6th  ed.)  118.  The  rule  is,  a  court  of  equity  will  never 
lend  its  aid  to  divest  an  estate  for  a  breach  of  a  condi- 
tion subsequent.  4KentComm.(8thed.)134,t30.  But 
where  a  compensation  can  be  made  in  money,  courts 
of  equity  will  relieve  against  such  forfeitures,  and 
compel  the  party  to  accept  a  reasonable  compensation 
in  money.  2  Story  Eq.  Jur.,  §  1315  et  seq.  The  lan- 
guage here  is  reasonably  susceptible  of  the  construction 
that  the  parties  only  intended  to  secure  the  payment 
of  the  $200  during  the  life-time  of  the  grantor,  and  it 
is  clear  that  much  was  intended.  That  was  the  only 
pecuniary  interest  the  grantor  had  in  the  question  of 
whether  the  land  should  be  alienated  or  not  during 
his  life-time.  If  alienated,  the  grantee  might  not  be 
able  to  pay  the  $200  per  annum ;  but  if  it  could  not  be 
alienated  during  his'  life-time,  it  was  ample  security 
for  the  payment  of  the  $200.  The  duty  to  pay  the 
$200  and  the  inability  to  alienate  go  together.  It  ac- 
complishes the  same  result,  does  injustice  to  no  one, 
and  is  more  in  harmony  with  the  general  rules  govern- 
ing the  alienation  of  real  property  to  hold  that  the 
grantor  here  retained  a  lieu  on  this  land  for  the  pay- 
ment of  the  $200  annually,  on  the  first  day  of  March, 
daring  his  life-time.  The  appellants  took  whatever 
rights  they  may  have,  with  notice  by  the  record  of 
the  deed  of  all  Its  reservations  in  favor  of  the  appellee 
(WiUis  v.  Gay,  48  Tex.  463;  S.  C,  26  Am.  Rep.  328) 
and  so  theirs  are  subordinate  to  his.  111.  Sup.  Ct., 
May  15, 1886.  QaUaher  v.  BerherU  Opinion  by  Schol- 
field,  J. 

Criminal  law  —  rape  —  kvidsnok  —  complaikt 
madb  bt  tictim  aftbr  thb  act— exception  to  rulb 
—YOUTH  OF  VICTIM.— lu  proseoutlons  for  rape,  the 
rule  of  evidence  admitting  the  fact  that  complaint  was 
made  by  the  victim,  and  ezoiudlug  the  eomplaint 
itself,  ought  to  yield  in  cases  where  suck  victim  is  of 
tender  years,  and  her  silence  is  the  direet  coosequenoe 
of  fears  of  chastisement  induced  by  threats  of  the  de- 
fendant. The  reason  of  the  rale  adoiiftting  the  fact 
that  complaint  was  made,  and  exchiding  the  com- 
plaint itself,  is  founded,  aside  from  its  being  hearsay, 
by  those  courts  which  do  not  treat  it  as  part  of  the 
r€8  geatct,  upon  the  danger  of  allowing  a  designing  fe- 
male to  corroborate  her  testimony  by  statements 
made  by  herself  to  third  persons,  and  the  difficulty  of 
disproving  the  principal  fact  by  the  accused.  But 
some  courts  hold  that  the  evidence  that  eomplaint 

I  was  made  is  received  merely  as  corroborative  of  the 
statement  of  the  prosecutrix,  but  as  a  part  of  the  res 
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oeatcb^  where  thej  are  made  immediately  after  the  oat- 
rage  complained  of,  and  this  is  the  holding  of  oar  own 
ooaH.  Lambert  v.  People,  29  Miuh.  71;  People  v. 
Brown»  53  id.  533.  If  the  complaiut,  made  imme- 
diately after  the  oooarreuoe  oonstitates  a  part  of  the 
res  oesUs^  it  woald  seem  that  not  ouly  the  fact  that 
complaint  was  made,  but  the  complaint  made,  should 
be  admitted.  Besides  the  reason  upon  which  the  rule 
of  exclasion  is  based,  namely,  the  difficulty  of  dis- 
proving the  accusation,  no  longer  exists  in  this  State, 
where  the  accused  is  permitted  to  testify  in  his  own 
behalf.  Mich.  Sup.  Ct.,  July  1,  1886.  People  v.  Qage. 
Opinion  by  Champlln,  J. 

Injunction— EA8BXZNT  in  oAXP-MEBTiNa  ground. 
—Defendants  laid  out  a  large  tract  of  land  in  lots,  and 
made  a  map  thereof,  exhibiting  a  plot  marked  "Oamp- 
Ground,**  whereon  from  time  to  time  camp-meetings 
and  other  religious  assemblages  were  held.  The  ob- 
ject of  the  enterprise  of  the  association  (which  was 
a  religious  character,  and  under  the  auspice&.y^fcbiS' 
Methodist  denomination),  was  to  furnish  to«^lf^a0 
people  a  place*of  summer  ^esort  and  res^deiioe.  where 
they  could  have  religious  advantage^'  ^'ud  be  sur- 
rounded by  religious  influences.  The  ^t  Oontained  a 
large  building  in  the  centre,  called  ''^he  Audito- 
rium,** where  the  most  of  tbe  meet iin;s  convened.  The 
oomplainant  bought  a  lot  fronting  tWAplot.  Different 
parts  of  the  plot  were  annually  leaM^  py  defendants 
to  persons  attending  camiHrneemngs;  who  erected 
tents  thereon,  to  live  in,  which  rencfiied  'turilg  ^ 
summer  and  were  then  remove^.  Held,  ^s^  the 
court  would  not,  at  complainant's;  Instance,  restrain 
defendants  from  leasing  any  part  of  the  plot  to  per- 
sons to  erect  thereon  small  cottages  ^iyi^  greater  con- 
venience and  comfort  while  attendin^he'ca^mp  meet- 
ings: and  that  complainant  is  eutitled^M'uo-^van- 
tage  from  a  map,  whereon  the  plot  Is  mark^^MPark,*' 
which  map  was  made  and  filed  after  he  D^ght  his 
property.  It  appears  very  clearly  that  the  im 
of  thd  association  has  been  at  all  times  to  reserve  ttie 
plot  in  question,  for  the  purposes  ^st  indicated,'  for 
oamp-meetings  and  other  religious  and  philanthropic 
assemblies,  and  that  while  it  intended  to  devote  the 
plot  to  those  purposes,  it  never  intended  to  dedicate 
it  to  general  publlo  nse  as  a  park  or  open  space  for 
ventiUtion,  prospect  or  ornament.  If  the  map  be  re- 
garded as  evidence  of  dedication  of  the  plot  to  public 
use,  that  use  is  special  for  holding  camp-meetings 
there.  The  oomplainant  does  not  allege  that  the  de- 
fendants propose  to  divert  it  from  that  use,  but  he 
complains  that  in  such  nse  the  defendants  intend  to 
use  it  in  a  manner  different  from  that  in  which  such 
grounds  were  generally  used  at  the  time  when  he 
bought  his  lot.  At  that  time  the  persons  who  re- 
sorted to  that  place  to  reside  upon  the  ground  dur- 
ing the  camp-meeting  season,  dwelt  in  tents  which 
were  erected  there.  It  is  now  proi>osed,  for  the  greater 
eonvenience  of  such  persons  as  wish  to  attend  the 
meetings,  to  substitute  for  tents  small  cottages  to  be 
built  by  the  owners  upon  the  camp-ground,  upon  land 
to  be  leased  to  them  by  the  association.  The  objec- 
tion made  by  the  complainant  to  this  plan  is,  that  such 
buildings  will  remain  permanently  upon  the  ground 
while  the  tents  would  not  be  erected  until  at  or  near 
the  beginning  of  the  season,  and  would  be  removed  at 
or  near  the  end  thereof.  But  the  dedication  of  the 
land  for  camp-meeting  purposes  would  not  in  itself 
preclude  the  use  of  it  in  any  particular  way 
consistent  with  the  object.  It  surely  would 
admit  of  the  use  of  it  in  the  most  convenient 
and  desirable  way,  and  the  complainant  would 
have  no  ground  of  complaint  so  long  as  it  was  not  di- 
verted from  the  use  to  which  it  was  devoted  by  the 
dedication.    By  the  plan  proposed,  the  purposes  to 


which  it  is  claimed  that  the  land  was  dedicated  would 
manifestly  be  promoted.  Lennig  v.  Ocean  City  Amso^ 
elation.    Opinion  by  the  Chancellor. 

MaRBIAQE  —  SRPAKATB    B8TATB  —  IXA.BIIJTY  FOR 

husband's  debts.— The  separate  estate  of  the  wife 
cannot  be  charged  with  the  debts  of  the  husband, 
even  though  the  money  be  advanced  ui>on  an  express 
promise,  in  writing,  by  her  to  pay  out  of  a  particular 
fund.  This  is  now  the  provision  of  our  statute,  and  it 
was  the  law  in  this  State  l>efore  the  legislature  so  de- 
clared. Perkins  v.  Elliott,  7  C.  E.  Green,  127;  S.  C.  on 
appeal,  8  Id.  526;  Peake  t.  La  Baw,  6  id.  269;  Arm- 
strong v.  Ross.  5  id.  109;  Van  Kirk  v.  Skillmuu,  5 
Vroom,  109.  N.  J.  Ct.  of  Chan.,  June  8, 1888.  Xoto- 
rence  v.  Warwick,    Opinion  by  Bird,  V.  C. 

Supplementary  proceedings  —  property  in 
ANOTHER  Stats.— Proceedings  supplementary  to  exe- 
cution not  only  perform  the  office  of  a  creditor's  bill, 
_a  somewhat  enlarged  scope  and  purpose. 
Ii^.l5ft>^  25  Minn.  263;  Heroy  v.  Gibson,  10 
^sW.  69L ,  TnVcourt  or  judge  before  whom  they  are 
pending  has  as  ihnch  power  to  apply  the  debtor's 
property  to  satifr^y,the  creditor's  demand  as  the  court 
of  chancery  had  upon  a  creditor's  bill,  and  can  enforce 
such  application  in  a  similar  manner.  To  reach,  for 
that  purpose,  real  esta^  lying  out  of  the  jurisdiction, 
the  court  of  chancery  could  appoint  a  receiver,  and 
compel  the  debtor  to^;(,94ute  to  him  such  conveyances 
^  wguld  b^eff^tualjto  pass  the  real  estate  according 
^t^tbeiawo^thd  State  or  country  where  it  was  situa- 
ted Mitchell  V.  BubjQh^  j2  Paige,  606 ;  Bailey  v.  Ryder, 
10  N.  T.  863.  This  It  could  do  by  virtue  and  in  the 
exercise  of  its  jurisdrction  over  the  person  of  the 
debtor,  and  it  did^t  thereby  assume  any  power  over 
the  real  estate  itselu  The  debtor,  in  supplementary 
proceedings,  may,  in  a  similar  manner,  l>e  compelled 
to  make  apinlcati^n  of  real  estate  beyond  the  jurisdic- 
ii;lon.  ^VLp,Cff^r^iun.,  May  26, 1886.  Towiie  v.  Gord- 
on by  Gilflllan,  C  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 

.Tones*  Construction  of  Commercial  Contracts. 

A  treatise  on  the  construction  and  interpretation  of  commer- 
cial and  trade  contracts.  By  Dwight  Owen  Jones,  of  the 
New  York  Bar.  Baker,  Voorhls  &  Go.  New  York,  1886. 
Pp.  xl,6M. 

This  is  an  admirably  executed  work,  and  deserves, 
and  no  doubt  will  win  its  way  to  the  front  rank  of 
books  which  are  absolutely  needed  in  a  working  law- 
yer's library.  The  subject  of  contracts,  covering  as 
it  does,  most  of  the  transactions  of  everyday  business 
life,  is  one  of  the  most  important  subjects  in  the  law, 
and  one  which  the  lawyer  is  constantly  upon  for  ad- 
vice and  counsel.  The  ten  chapters  on  Parol  Eyldence, 
its  admissibility  and  eflFect  as  an  aid  to  construction, 
will,  if  consulted,  save  much  time  and  labor,  and  this 
feature  alone  will  make  the  book  a  desideratum. 


CORRESPONDENCE, 

A  Comedy  OF  £brob& 
Editor  of  the  Albany  Law  Journal: 

Dear  SiR^Solinus,  duke  of  Ephesus,  remarked  as 
his  eyes  fell  upon  the  two  Dromlos :  **  One  of  these 
men  Is  genius  to  the  other;  ♦  *  ♦  which  Is  the 
natural  man  and  which  the  spirit?  Who  deciphers 
them?  *'  And  with  like  astonishment,  I  ask  concern- 
ing the  case  of  Carter  v.  Wallace,  reported  once  in  82- 
Hun,  384,  and  again  in  85  Hun,  189,  which  is  the  nat- 
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ural   case   and  which   the   spirit?      Who   deoiphers 
them? 

Afl  first  reported  the  Judgment  went  for  the  plain- 
tiff on  the  opinion  of  Barker,  J.,  in  which  Smith  and 
Hardin,  JJ.,  concurred.  This  was  in  March,  1884,  at 
the  General  Term  of  the  fourth  department.  As  last 
reported,  the  case  was  decided  for  the  defendant  at 
the  General  Term  in  the  fifth  department  in  January, 
1886,  on  the  opinion  of  Lewis,  J.,  in  which  Barlcer  and 
Haight,  JJ.,  concurred.  Here  are  two  appeals  from 
the  same  report  of  the  same  referee,  and  two  conflict- 
ing decisions,  while  Justice  Barker  has,  In  Wall  street 
parlance,  a  **  Straddle  "  on  the  case.  '*  Who  deciphers 
them?" 

G.  H.  C. 

LiBEBTT,  Jidy  17, 1886. 


COURT  OF  APPEALS  DECISIONS. 

TEtE  following  decisions  were  handed  down  Tues- 
day, July  27, 1886: 

Judgment  affirmed  with  costs— People  ex  reL  Mayor 
of  New  York,  appellants,  v.  Dennis  McCarthy,  et  al., 

resp*dts. Judgment  affirmed  without  costs— John 

A.  Kicker,  executor,  etc.,  respondent,  v.  St.  Luke's 

hospital,  appellant. ^Judgment  affirmed  with  costs 

—Delia  E.  Pittman  t.  Henry  Johnson,  executor,  etc. 
Judgment  affirmed  with  costs— Margaret  Ken- 
nedy, administratrix,  etc.,  appellant,  v.  Manhattan 
Ry.  Co.,  resi>ondent. 

Adjourned  to  meet  in  the  Capitol  in  Albany  the  first 
Monday  in  October. 


NOTES 


The  Tribune  powerfully  asks,  "  When,  oh,  when  will 
lecent  citizens  put  their  shoulders  to  the  wheel  and 
sweep  away  in  a  body  these  corrupt  municipal 
leechest*' 

Not  only  are  railway  conductors  and  brakemen  ex- 
pected to  pronounce  the  English  language  distinctly, 
but  in  a  recent  Maryland  case  it  was  held  that  '*they 
are  presumed  and  required  to  have  the  ordinary 
senses,  especially  in  so  responsible  a  condition  as  the 
conductor  of  a  railroad  train.  They  certainly  are  pre- 
sumed and  required  to  have  the  ordinary  eye-eight,  so 
that  they  can  distinguish  between  a  man  in  the  vigor 
of  his  life,  and  a  woman  in  a  state  of  pregnancy,  and 
accompanied  by  young  children." 

On  Monday,  in  the  course  of  the  trial  of  an  action  be^ 
fore  Mr.  Justice  Field,  a  witness,  who  spoke  with  a  very 
strong  American  accent,  declined  to  be  sworn  until  he 
was  paid  for  having  been  kept  here  in  England  awaiting 
this  trial  for  two  and  a-half  years.  The  learned  judge 
asked,  '*  What  sum  is  it  you  claim  ?  **  Witness—"  £450, 
judge."  Mr.  Justice  Field  — '*  Will  you  give  your  evi- 
dence if  the  plaintiff's  solicitors  undertake  to  pay  you 
such  a  sum  as  the  court  shall  determine  to  be  fair  and 
reasonable?"  Witness — "I  guess  that  depends  on 
what  the  court  decides.*'  A  solicitor's  clerk  was  here 
called  and  proved  the  service.  The  witness,  address- 
ing the  clerk  in  indignant  tones,  said:  *'Is  that  the 
way  you  serve  subpcenas  in  a  British  court?  Coming 
up  and  shoving  a  bit  of  blue  paper  into  my  face,  the 
contents  of  which  I  don't  know,  and  which  I  have  not 
read.  Do  you  wear  no  badge  to  show  your  authority  ? 
Why,  Mr.  Judge,  I  didn't  know  who  he  was.  Didn't 
know  him  from  a  row  of  beans !  "  After  some  diaons- 
sion,  Mr.  Justice  Field  retired  to  consult  another 
judge.  On  his  return  he  said :  *'  This  is  a  most  excep- 
tional case;  neither  my  learned  brother  nor  I  have 


ever  known  the  like.  For  here  we  have  a  foreigner— 
in  the  sense  that  he  resides  without  our  jurisdiction- 
refusing  to  give  evidence  as  agreed,  and  he  evidet^tly 
has  been  detained  in  this  country  for  a  long  time,  at 
the  request  of  the  plaintiflb,  and  so  has  been  prevented 
from  earning,  he  states,  £16  a  month.  This  is  his 
story,  and  I  have  here  no  means  of  trying  such  a  ques- 
tion, nor  do  I  intend  to  do  so.  If  I  thought  for  a  mo 
ment  (addressing  the  jury),  gentlemen,  that  this  man 
was  refusing  to  give  his  evidence  for  any  contemptu- 
ous reasons  I  should  not  hesitate,  but  would  follow  the 
usual  course  in  such  cases,  and  commit  him.  But  I  do 
not  think  that  he  is  so  acting,  and  under  all  the  pecu- 
liar circumstances  of  this  case,  I  decline  to  imprison 
this  man  unless  counsel  can  give  me  some  authority 
upon  which  I  can  act.  As  counsel  could  not  cite  any 
authority,  the  witness  escaped.  —London  Law  Times. 

It  will  be  remembered  that  several  letters  recently 
appeared  in  these  columns  under  the  heading,  *'  Kiss- 
ing the  Book."  They  arose  from  the  circumstance 
that  a  medical  witness,  when  giving  evidence  in  the 
Divorce  Court,  objected  to  kiss  the  book  presented  to 
him,  on  the  grounds,  that  as  the  two  previous  wit- 
nesses were  common  prostitutes,  he  might  Incur  a  risk 
of  infection.  Simultaneously,  several  medical  wit- 
nesses in  different  parts  of  the  country  made  a  similar 
objection,  the  difficulty  In  each  case  being  eventually 
got  over  by  the  witness  being  permitted  to  kiss  the 
open  book.  Mr.  John  Patterson,  J.  P.,  of  Liverpool, 
has  recently  addressed  a  letter  to  one  of  the  local 
daily  papers,  in  which  he  calls  attention  to  the  act  of 
Parliament  which  is  still  in  force,  and  which  ruus  as 
foUows *  ''1&2 Vict.,  ch.  105,  Uth  Aug.  1888.  Be  it 
declared  and  enacted  *  That  in  all  cases  in  which  an 
oath  may  lawfully  be  and  shall  have  been  adminis- 
tered to  any  person,  either  as  a  juryman,  or  a  witness 
or  a  deponent  in  any  proceeding,  civil  or  criminal,  in 
any  court  of  law  or  equity  in  the  United  Kingdom,  or 
on  appointment  to  any  office,  employment,  or  on  any 
occasion  whatever,  such  person  is  bound  by  the  oath 
administered,  provided  the  same  shall  have  been  ad- 
ministered in  such  form  and  with  such  ceremonies  as 
such  person  may  declare  to  be  binding;  and  every 
such  person,  in  case  of  willful  false  swearing,  may  k>e 
convicted  of  the  crime  of  perjury  in  the  same  manner 
as  if  the  oath  had  been  administered  in  the  form  and 
with  the  ceremonies  most  commonly  adopted."  Mr. 
Patterson  contends  from  thid  that  any  Presbyterians 
may  claim  to  be  sworn  as  their  coreligionists  in  Scot- 
land nnd  Ireland  are,  with  uplifted  hand.  We  have 
taken  some  pains  to  ascertain  the  law  upon  this  point, 
and  find  that  not  only  is  this  true,  but  also  that  any 
native  of  Scotland  or  other  country  where  the  oath  is 
administered  with  uplifted  hand  may  claim  to  be 
sworn  in  a  similar  manner.  And  moreover  any  per- 
son who  declared  that  that  Is  the  method  of  taking  the 
oath  which  he  considers  binding  may  claim  to  be 
sworn,  be  his  or  her  nationality  or  religion  what  it 
may.  All  that  is  required  by  the  court  is  that  an  oath 
shall  be  taken  before  It.  It  will  thus  be  seen  that  all 
those  witnesses  who  object  to  the  kissing  of  the  same 
boek  can  avoid  doing  so,  provided  they  declare  that 
by  holding  up  the  right  hand  while  the  words  of  the 
oath  are  repeated  they  consider  themselves  duly 
sworn.  Whether  this  may  lead  to  the  universal  adop- 
tion of  the  Scotch  oath  remains  to  be  seen,  but  there 
can  be  no  second  opinion  as  to  its  being  preferable  to 
the  present  mode  adopted  In  England.  Even  if  the 
risk  of  infection  were  remote,  the  successive  handling 
and  kissing  the  book  by  a  number  of  witnesses  is,  to 
say  the  least,  an  uncleanly  practice.  Should  any  ob- 
jection be  taken  by  the  court  to  a  wholesale  prefer- 
ence for  the  uplifted  hand,  perhaps  each  witness  will 
be  permitted  to  bring  his  own  testament.*Xranoet. 
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CURRENT  TOPICS. 

THE  Chicago  Leyal  News  publishes  an  answer  by 
Mr.  E.  T.  Merrick,  of  New  Orleans,  to  the  cir- 
cular of  the  committee  of  the  American  Bar  Associ^ 
ation  on  the  delay  and  uncertainty  of  judicial  ad- 
ministration. Mr.  Merrick  is  opposed  to  codifica- 
tion; not  much  in  favor  of  juries;  and  is  in  favor 
of  dividing  the  Supreme  Court  into  three  sections 
of  ^y^  each.  On  all  points  but  the  last  we  differ 
from  him.  We  agree  with  him  however  that  nine 
jurors  should  pronounce  the  verdict  in  civil  cases.' 
On  codification  he  says:  **But  according  to  my 
reading  and  observation  the  transition  from  the 
elastic  system  of  principles,  resting  on  pure  reason, 
to  a  system  of  positive  law,  is  marked  at  first  by  a 
liberal  interpretation  corresponding  more  to  the 
equity  of  the  older  system.  But  little  by  little, 
from  veneration  or  some  other  motive  or  cause,  the 
words  of  the  statute  law  are  considered  of  more  sanc- 
tity, and  come  to  be  more  rigorously  executed,  until  at 
last  it  is  thought  that  it  is  of  more  importance  that 
the  law  should  be  strictly  observed  thau  that  equity 
should  be  done.  You  tie  your  timid  or  least  learned 
judges  with  toughened  withes,  which  they*  neither 
have  the  wisdom  to  untie  nor  (Courage  to  break. 
How  often  have  the  judges  felt  constrained  to  en- 
force statutory  laws,  against  which  their  sense  of 
justice  revolted?  Ba  lex  eeripta  est  is  a  broad  shield 
for  indolent  and  unlearned  men .  It  seems  to  me 
that  during  the  present  age  of  investigation  and  in- 
dention, in  which  new  industries  are  developed  and 
new  discoveries  are  being  made  almost  daily,  and 
Immensely  numerous  and  valuable  objects  are 
brought  within  the  domain  of  jurisprudence  for  ad- 
judication, it  is  much  better  to  leave  it  to  wise 
judges  to  select  from  the  great  storehouse  of  prin- 
ciples which  admit  of  an  infinitude  of  exceptions, 
such  as  are  fitting  the  new  subjects  brought  for 
their  determination,  than  to  leave  it  to  less  experi- 
enced men  who  happen  to  have  the  power  as  legis- 
lators to  freeze  principles  into  rigidity.  But  the 
important  reason  why  the  great  body  of  our  com- 
mon law  should  not,  in  my  opinion,  be  reduced  to 
codes,  is  that  it  would  ultimately  produce  a  greater 
divergence  in  the  jurisprudence  of  the  different 
States  than  now  exists.  At  present  we  have  the  judges 
of  dU  our  States  building  up  one  homogeneous  system. 
The  opinions  of  the  courts  of  every  State  are  exert- 
ing an  influence,  more  or  less,  on  the  courts  of 
every  other  State  on  all  questions  arising  under  the 
common  law,  and  hence  the  uniformity  of  the  law 
as  administered  everywhere.  This  condition  of 
things  would  cease  to  exist  so  soon  as  each  State 
should  reduce  its  laws  to  a  code.  Instead  of  in- 
quiring what  principle  of  law  controls  this  case,  it 
would  be  what  does  'the  New  York  or  Massachu- 


setts Code  prescribe?  *  *  *  Every  new  code, 
whenever  adopted,  in  my  opinion,  ought  to  have  a 
special  enactment  contained  in  it,  requiring  the  judges 
to  recede  from  the  words  of  the  law  whenever  they  lead 
to  injustice  or  great  inconvenience ;  for  it  seems  pre- 
sumptuous in  any  body  of  men  to  attempt  to  regu- 
late by  absolute  terms  future  affairs  and  rights  re- 
specting things,  the  existence  and  relations  of  which 
they  cannot  possibly  foresee."  The  italics  are  our 
own.  It  seems  to  us  incorrect  to  talk  about  a  pres- 
ent ** homogeneous  system,"  for  not  only  do  the 
various  States  differ  widely  between  one  and  an- 
other, but  they  are  inconsistent  and  varying  with 
themselves.  The  italicized  recommendation  seems 
to  us  the  worst  we  ever  heard.  Would  the  writer 
or  any  one  else  dream  of  making  such  a  recom" 
mend  ation  in  reference  to  a  statute?  Then  why  in 
respect  to  a  code?  And  what  about  the  boasted 
doctrine  of  stare  decisis  f 


Appended  to  the  Forty-ninth  Annual  Report  of 
the  managers  of  the  State  Lunatic  A8ylun\at  Utica, 
for  the  year  1885,  is  a  remarkably  interesting  paper 
on  ** Insanity:  its  frequency,  and  some  of  its  pre- 
ventable causes."  We  do  not  discover  the  author- 
ship, but  infer  that  it  is  Doctor  Gray*s.  The  an* 
thor  gives  the  following  case  interesting  to  lawyers : 
*»A  lawyer  telegraphed  me  from  Syracuse  that  he 
would  be  at  the  asylum  at  a  certain  hour.  I  was 
absent  in  the  city  when  the  telegram  came,  and 
when  he  called,  being  told  this,  he  left.  Two  days 
afterward  I  got  a  telegram  from  him  at  Albany  say- 
ing he  would  call  again  at  a  given  hour,  and  re- 
questing me  to  have  Governor  Seymour  and  Judge 
Denio  meet  him.  He  came  at  the  appointed  hour, 
and  said  to  me,  '  I  called  yesterday  to  consult  you 
because  I  have  for  some  time  past  felt  so  strangely 
that  I  thought  I  might  be  out  of  my  mind,  but  I 
have  just  been  to  Albany  and  argued  an  important 
case  before  the  Court  of  Appeals,  and  feel  satisfied 
that  I  do  not  need  advice.'  I  saw  from  his  manner 
and  speech  that  he  was  very  insane,  and  said  to  him, 

*  you  seem  to  me  to  be  very  insane  now.'    He  said, 

*  well,  perhaps  I  am  excited.  I  have  been  at  times 
irrational,  I  know,  but  for  the  most  part  I  am  ra* 
tional'  Soon  afterward  he  was  brought  to  the  asy- 
lum, and  declared  himself  to  be  president  of  the 
United  States,  and  finally  said  that  he  was  the  rulef 
of  the  Universe.  Judge  Grover,  of  the  Court  of 
Appeals,  said  to  me  that  he  had  heard  his  '  argu- 
ment,' which  was  partly  a  fourth  of  July  oration, 
and  partly  an  attack  on  the  courts,  and  that  he  was 
an  insane  man.  Rarely  indeed  at  this  point  will  ef- 
forts to  reason  with  them  change  their  ideas.  No 
matter  what  philosophy  may  teach  as  to  conscious- 
ness and  recognition  of  surroundings,  the  majority 
of  men  and  women  in  a  state  of  insanity  are  inclined 
to  believe  what  they  see  and  feel  and  think  in  ordi- 
nary life."  The  writer  ranks  the  use  of  alcohol  and 
opium  by  adults,  and  tobacco  and  over-study  among 
the  young,  as  the  chief  promoters  of  insanity.  He 
thinks  that  "  religion  or  religious  fervor  does   not 
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cause  unbalance  of  mind  any  more  than  politics  or 
political  fervor."  He  attributes  much  of  the  insan- 
ity among  women  to  overwork  when  bearing  and 
rearing  children.  "We  are  inclined  to  attribute 
much  of  the  insanity  among  the  agricultural  class 
to  overwork  and  underfeeding — working  till  the 
body  is  cramped  and  deformed,  and  living  on  pork 
and  molasses  and  the  like.  Suicide,  the  essayist 
attributes  largely  'Ho  a  lowered  sense  of  honor  and 
personal  responsibility,  and  loose  views  in  regard  to 
the  future  life."  His  conclusion  is:  "Insanity is 
only  a  bodily  sickness  which  disturbs  mental  action, 
and  that  taken  in  its  inception  it  is  very  amenable 
to  treatment;  that  insanity  is  bom  only  of  ill- 
health.  Like  fire  that  a  pail  of  water  may  quench 
in  the  beginning,  but  neglected  may  defy  all  means, 
so  it  is  with  this  disease,  but  with  this  difference 
in  its  favor,  that  every  man  and  woman  has  within 
reach  the  means  of  timely  avoidance  or  prevention. 
♦  *  *  A  man  who  abandons  himself  is  inevita- 
bly lost.  When  he  begins  to  listen  to  pity  and  to 
pity  himself,  he  not  only  becomes  pusillanimous, 
but  a  helpless  and  hopeless  drift-wood  in  the  cur- 
rent of  appetite.  If  he  would  accomplish  any  thing 
for  himself  he  must,  in  his  sober  moments,  rise  to 
the  dignity  of  asserting:  I  am  still  a  man,  and  will 
be  my  own  master." 

The  question  of  the  propriety  of  employing  de- 
coys and  detectives  is  becoming  very  important. 
In  the  pending  trial  of  the  Chicago  anarchists  de- 
tective testimony  is  produced,  although  it  does  not 
yet  show  any  evidence  of  decoying.  In  alluding  to 
the  Preller  case  the  New  Jersey  Law  Journal  for 
July  says:  **If  the  life  of  the  prisoner  is  so  care- 
fully guarded  by  the  law  that  neither  judge  nor 
counsel  may  compel  him  to  make  an  answer  that 
criminates  himself,  if  no  confession  can  be  received 
that  is  made  to  an  officer  in  fear  of  punishment  or 
for  hope  of  favor,  is  it  right  that  a  man  acting  as 
agent  of  the  prosecutor  should  obtain  a  confession 
from  a  prisoner  in  jail  by  deception  and  through 
hope  of  escape?  Is  it  not  abominable  that  a  man 
acting  on  the  part  of  the  State  and  assisting  in  the 
administration  of  the  law  should  pretend  to  com- 
mit a  crime,  impose  upon  the  grand  jury  by  the 
connivance  of  the  prosecutor,  be  solemnly  tried 
and  convicted  and  be  sent  to  jail  as  a  criminal,  and 
be  placed  in  the  same  cell  as  the  prisoner  whose 
confession  was  wanted,  and  then,  as  in  this  Preller 
case,  obtain  the  confidence  of  the  prisoner,  and  by 
pretending  to  help  him  obtain  false  witnesses,  ex- 
tract from  him  the  story  of  his  crime,  and  having 
got  it,  be  released  and  appear  on  the  witness  stand 
in  his  character  as  officer  on  the  trial  of  the  prisoner 
for  murder,  and  repeat  the  confession  which  secures 
his  conviction?  "  And  the  "Washington  Law  Hqx^ter 
observes:  **  In  the  Nardello  trial  in  our  own  court 
we  have  a  case  of  the  detectives^  testifying  to  a  con- 
fession alleged  to  have  been  made  by  the  lUlian 
prisoner,  a  man  who  could  speak  only  a  few  words 
of  English.  One  of  the  detectives  claimed  that  the 
prisoner  had  confessed  to  him  his  participation  in 


the  crime  with  which  he  was  charged,  while  he  was 
being  conveyed  to  the  jail  heavily  manacled  in  a 
wagon,  and  while  he  was  being  jeered  at,  reviled 
and  insulted  by  a  number  of  his  countrymen  who 
had  surrounded  the  vehicle.  Justice  MacArthur 
very  strongly  reprehended  the  extorting  of  a  con- 
fession at  such  a  time  and  under  such  circumstances. 
The  learned  judge  was  undoubtedly  right  in  con- 
demning such  a  practice,  yet  this  was  a  less  extreme 
case  than  that  of  Preller.  Another  far  more  repre- 
hensible practice  that  detectives  are  wont  to  engage 
in  is  exemplified  in  cases  where  they  aid  and  induce 
the  conunission  of  crime.  The  books  contain  many 
such  cases.  Some  person  is  suspected  of  an  evil  in- 
tent, and  the  detectives,  be  it  because  of  a  desire  to 
gain  a  reputation,  or  because  of  a  mistaken  idea  of 
their  duties,  make  it  possible  tot  the  criminally  dis- 
posed to  carry  their  intentions  into  effect,  instead 
of  preventing  or  taking  such  steps  as  would  be 
likely  to  prevent  the  commission  of  an  unlawful  act, 
which  they  could  well  do,  being  forwarned.  There 
IS  no  law  to  pimish  a  man  for  entertaining  criminal 
intentions  so  long  as  he  refrains  from  committing 
an  unlawful  act,  and  it  should  be  the  endeavor  of 
officers  of  the  law  to  prevent,  as  far  as  possible,  the 
carrying  into  execution  of  evil  intentions,  instead 
of  makins  the  way  clear  for  the  perpetration  of  a 
crime.  As  a  learned  judge  in  Saunders  v.  People^ 
38  Mich.  218,  says :  '  Human  nature  is  frail  enough 
at  best,  and  requires  no  encouragement  in  wrong- 
doing. If  we  cannot  assist  another,  and  prevent 
him  from  violating  the  laws  of  the  land,  we  should 
at  least  abstain  from  any  active  efforts  in  the  way  of 
leading  him  into  temptation.  Desire  to  conmiit 
crime  and  opportunities  for  the  commission  thereof 
would  seem  sufficiently  general  and  numerous,  and 
no  special  efforts  would  seem  necessary  in  the  way 
of  encouragement  or  assistance  in  that  direction.' 
We  are  not  exaggerating  when  we  state  that  a  large 
proportion  of  the  detective  methods  are  not  looked 
upon  with  favor  by  members  of  the  bar  and  people 
generally,  and  as  the  learned  Judge  in  the  case 
above  quoted  says :  '  The  encouragement  of  crimi- 
nals to  induce  them  to  commit  crimes  in  order  to  get 
up  a  prosecution  against  them  is  scandalous  and 

reprehensible.*" 

♦ 

NOTES  OF  CASES. 

IN  People  V.  Stetiben'ooU,  Mich.  Sup.  Ct.,  July  8, 
1880,  28  N.  W.  Rep.  883,  it  was  held  that 
where  one  chases  another  with  intent  to  catch  him 
and  slap  his  face,  and  draws  a  pistol  with  intent  to 
fire  in  the  air  and  scare  the  fugitive,  and  accidex^t- 
ally  shoots  and  kills  him,  the  offense  is  man- 
slaughter. Campbell,  C.  J.,  and  Morse,  J.,  dissent 
The  court  said,  Champlin,  J.:  **It  thus  appears 
from  his  testimony  that  he  meant  to  do  two  things, 
both  of  which  were  unlawful:  1.  He  chased  the 
deceased  with  intent  to  slap  him  in  the  face,  or  in 
other  words,  to  do  him  bodily  harm.  2.  He  meant 
to  shoot  his  pistol  —  a  deadly  weapon,  loaded  with 
powder  and  ball — in  the  air  for  the  purpose  of 


THE  ALBANY  LAW  JOURNAL. 


103 


scaring  the  boys.  Under  such  circumstances,  if 
death  of  a  person  ensaes  from  the  act  the  crime  is, 
at  least,  manslaughter,  whether  he  intended  to  kill 
the  person  or  not.  It  seems  to  me  that  it  would  be 
monstrous  to  hold  that  the  respondent  is  not  le- 
gally responsible  for  such  criminal  carelessness  as 
his  own  story  shows  he  was  guilty  of.  Can  it  be 
that  human  life  has  come  to  be  so  cheap  that  it  can 
be  sacrified  without  provocation,  and  the  slayer  go 
unpunished,  because  he  did  not  intend  to  take  life 
by  his  rash  or  careless  act?  And  yet  such  was  the 
effect  of  the  respondent's  requests  to  charge  the 
jury  above  quoted.  Mr.  Bishop,  in  his  work  on 
Criminal  Law,  says:  'It  is  reasonable  to  hold  that 
where  one  uses  a  deadly  weapon  without  justifica- 
tion he  evinces  a  disregard  for  human  life  and 
safety  amoimting  to  malice.'  Was  there  any  justi- 
fication for  the  use  of  the  deadly  weapon  in  this 
case?  Assuredly  not.  Its  use  was  uncalled  for 
and  wanton.  The  boy  chased  and  killed  was  but 
fifteen  years  old.  He  had  committed  no  crime,  and 
respondent  had  no  right  to  lay  violent  hands  upon 
him — much  less  to  shoot  him.  In  the  case  of 
Staie  V.  Smithy  2  Strob.  77,  the  prisoner  fired  a  pis- 
tol at  a  person  on  horseback  merely  to  frighten  his 
horse,  and  caused  it  to  throw  its  rider,  and  the  ball 
caused  the  death  of  another  person. '  The  offense 
was  held  to  be  murder.  Mr.  Justice  Evans,  in  de- 
ciding the  case,  said:  'If  the  prisoner's  object  had 
been  nothing  more  than  to  make  Carter's  horse 
throw  him,  and  he  had  used  such  means  only  as 
was  appropriate  to  that  end,  then  there  would  be 
some  reason  for  applying  to  this  case  the  distinc- 
tion that  where  the  intent  'was  to  commit  only  a 
trespass  or  a  misdemeanor,  the  accidental  killing 
would  be  only  manslaughter.'  The  above  case,  in 
many  of  its  features,  is  qmte  similar  to  this.  The 
occurrence  happened  after  dark.  A  crowd  had  as- 
sembled in  the  street,  among  whom  was  the  pris- 
oner. Two  children  had  been  sent  upon  an  errand, 
and  meeting  the  crowd  had  climbed  upon  the  fence 
and  sat  there.  Carter  rode  by  upon  horseback. 
The  prisoner  discharged  his  pistol,  and  accidentally 
hit  and  killed  one  of  the  children.  The  prisoner 
said  that  he  did  not  know  the  child  was  there,  and 
would  not  have  hurt  him  for  the  world  if  he  had 
known  it.  Again,  being  asked,  when  he  said  he 
did  not  mean  to  kill  the  negro:  '"Well,  who  did 
you  mean  to  kUl? '  He  hesitated,  and  said :  'Really, 
I  did  Bot  intend  to  kill  anybody.  I  shot  at  that 
d — d  mulatto,  but  did  not  intend  to  kill  him.' 
Again,  he  said:  'I  shot  with  this  intention:  to 
make  Carter's  horse  cut  or  caper,  and  throw  him 
down ;  and  I  thought  I  had  elevated  the  pistol  high 
enough  to  be  out  of  danger.'  And  again:  'I  de- 
signed a  frolic,  to  scare  Carter  or  his  horse,  and 
thought  I  had  raised  the  pistol  so  as  not  to  hit  any- 
body.' In  this  case,  if  the  object  of  respondent 
was  simply  to  frighten  the  boy,  the  means  used 
were  entirely  inappropriate  for  the  purpose.  If 
that  had  been  his  only  object  his  giving  chase 
seems  effectually  to  have  accomplished  it,  for  they 
were  fleeing  from  him;  and  for  what  reason  other 


than  affright?  The  people's  testimony  showed  that 
the  respondent  made  threats,  and  had  deliberately 
taken  his  pistol  from  his  pocket  while  behind 
the  tree,  and  that  he  pursued,  and  deliber- 
ately took  aim  and  fired  the  fatal  shot.  I 
think  there  was  testimony  in  the  case  that 
would  have  justified  the  court  in  submitting 
it  to  the  jury  whether  the  respondent  was  not  guilty 
of  murder  in  the  first  degree.  Adverting  again  to 
decided  cases :  It  has  been  held  that  where  a  parent 
corrects  his  child,  if  the  correction  exceeds  the 
bounds  of  due  moderation,  either  in  the  measure  of 
it,  or  in  the  instrument  made  use  of  for  that  pur- 
pose, it  will  be  murder  or  manslaughter,  according 
to  the  circumstances.  Uex  v.  Cheeteman^  7  Car.  & 
P.  455;  Ammyrrums,  I  East,  P.  C.  261 ;  1  Hale,  P.  C. 
455;  Foster,  262.  In  Wigg^s  case,  1  Leach,  878,  a 
boy  having  the  care  of  some  sheep  suffered  some  of 
them  to  escape  through  the  hurdles  of  the  pea,  and 
the  master,  seeing  the  sheep  escaping,  ran  toward 
the  boy,  threw  a  stake  at  the  boy,  which  hit  and 
killed  him.  The  jury,  under  the  direction  of  the 
court,  found  the  master  guilty  of  manslaughter.  In 
the  case  of  Bex  v.  SuUivariy  7  Car.  &  P.  641,  a  lad, 
in  frolic,  without  meaning  to  harm  any  one,  took 
the  trapstick  out  of  the  forepart  of  a  cart,  in  conse- 
quence of  which  it  was  upset,  and  the  carman,  who 
was  in  it  putting  in  a  sack  of  potatoes,  was  thrown 
backward  on  some  stones  and  killed.  The  lad  was 
held  to  be  guilty  of  manslaughter.  So  it  was  held 
that  where  one  whips  a  horse  on  which  another  is 
riding  so  that  it  springs  out,  and  runs  over  and 
kills  a  child,  he  is  guilty  of  manslaughter.  2  Bush. 
Crim.  Law,  §  698.  It  is  also  manslaughter,  if  on  a 
sudden  quarrel  between  two  persons,  a  blow  in- 
tended for  one  of  them  accidentally  falls  upon  a  thirds 
whom  it  kills.  Jiex  v.  Brown,  2  Leach,  185 ;  1  East 
P.  C.  231,  245,  274.  Mr.  Bishop  says:  'It  appears 
to  be  a  doctrine  of  the  courts  that  if  parties  become 
excited  by  words,  and  one  of  them  attempts  to  chas' 
tise  the  other  with  a  weapon  not  deadly,  he  wUl  be 
held  for  manslaughter,  though  death  is  unintention- 
ally infiicted.'  Vol.  2,  §  704.  And  when  a  man 
discharges  a  gun  at  another's  fowls  in  mere  wanton 
sport,  he  commits,  if  he  accidentally  kills  a  human 
being,  the  offense  of  manslaughter,  while  his  in- 
tended act  is  only  a  civil  trespass.  2  Bish.  Crim. 
Law,  §  692.  In  State  v.  Boane,  2  Dev.  68,  it  was 
held  the  firing  of  a  gun  simply  for  the  purpose  of 
frightening  another,  by  which  shooting  death  is 
produced,  is  manslaughter.  In  this  case  the  pris- 
oner's coimsel  requested  the  court  to  charge  the 
jury  '  that  if  the  defendant  did  not  intend  to  kill, 
but  only  to  frighten  the  deceased,  they  should 
find  him  not  guilty  of  any  offense,'  which  was  re- 
fused; and  the  judge  charged  that  if  the  defendant 
discharged  his  gun  in  a  careless,  negligent  and 
heedless  manner,  and  thereby  caused  the  death  of 
the  deceased,  he  was  guilty  of  manslaughter,  al- 
though he  did  not  intend  to  kill.  Held,  no  error. 
And  in  People  v.  FuUer,  2  Parker,  C.  C.  16,  it  was 
held  that  where  one  carelessly  discharged  a  gun 
into  the  street  in  the  night  time,  and  shot  deceased 
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unintentionally,  not  knowing  he  was  there,  it  was 
manslaughter.  Mr.  Bishop  formulates  the  doctrine 
to  be  drawn  from  the  adjudicated  cases  as  follows : 
*  If  an  act  is  unlawful,  or  is  such  as  duty  does  not 
demand,  and  of  a  tendency  directly  dangerous  to 
life,  however  imintended,  it  will  be  murder.  But 
if  the  act,  though  dangerous,  is  not  directly  so,  yet 
sufficiently  dangerous  to  come  under  condemnation 
of  the  law,  and  death  imintended  results  from  it,  the 
offense  is  manslaughter;  or  if  it  is  one  of  a  nature 
to  be  lawful,  properly  performed,  and  it  is  per- 
formed improperly,  and  death  comes  from  it  unex- 
pectedly, the  offense  still  is  manslaughter.'  2  Bish. 
Crim.  Law,  §  689.  Applying  the  principle  to  be 
deduced  from  the  cases  referred  to,  and  the  doctrine 
above  laid  down,  to  the  case  under  consideration, 
and  viewing  the  transaction  in  the  light  of  the  most 
favorable  circumstances  shown  by  the  testimony, 
the  act  of  respondent  in  killing  the  lad  was  man- 
slaughter."    See  note,  81  Am.  Rep.  606. 


In  Parkinson  v.  Brandenburgh,  Minn.  Sup.  Ct., 
June  11,  1886,  28  N.  W.  Rep.  919,  it  was  held  that 
where  a  statute  provides  that  it  shall  take  effect 
'^from  and  after  its  passage,'^  in  computing  the 
time  when  it  takes  effect  the  day  of  its  passage  is  to 
be  excluded.  The  court  said:  ** Undoubtedly  the 
great  weight  of  authority  is  to  the  effect  that  a 
statute  which  is  to  take  effect  *  from  and  after  its 
passage  *  takes  effect  upon  the  day  of  its  passage. 
Arnold  v.  United  States,  9  Cranch,  104;  Matthews  v. 
Zane,  7  Wheat.  211 ;  MaUary  v.  mies,  4  Mete.  (Ky.) 
63;  People  v.  Clark,  1  Cal.  406.  The  reason  usu- 
ally assigned  for  this  is  that  it  is  in  accordance  with 
the  general  rule  that  when  a  computation  of  time  is 
to  be  made  from  an  act  done,  the  day  on  which  the 
act  is  done  is  to  be  included.  Arnold  v.  United 
States,  supra;  MaUory  v.  Hiles^  supra.  And  yet 
the  general  and  now  prevailing  rule  is  that  where 
the  computation  of  time,  as  prescribed  in  statutes, 
b  to  be  made  from  an  act  done,  the  first  day  —  that 
on  which  the  act  is  done  —  is  to  be  excluded.  Sedg. 
Const.  St.  356;  Smith  Comm.,  §  616;  Bigeloto  v. 
WiUson,  1  Pick.  486.  How  this  rule  is  to  be  recon- 
ciled with  that  suggested  in  Arnold  v.  United  Staies 
and  MaUory  v.  Hiles,  supra,  we  have  never  been  able 
clearly  to  understand.  It  may  well  be  doubted 
whether  any  inflexible  rule  can  be  laid  down  as  of 
universal  application  to  all  classes  of  causes.  The 
word  *  from  '  may,  in  vulgar  use,  and  even  in  strict 
propriety  of  language,  mean  either  *  inclusive '  or 
^exclusive.'  It  must  always  depend  upon  the  con- 
text and  subject-matter  whether  it  shall  be  inclu- 
sive or  exclusive  of  the  terminus  a  quo.  Pugh  v. 
DvJce  of  Leeds,  Cowp.  719.  It  seems  to  us  that  the 
words  *  from  and  after,'  as  used  by  the  Legislature 
in  this  connection,  are  words  of  exclusion.  And  if 
a  day  is  to  be  deemed  an  indivisible  point  of  time, 
and  in  accordance  with  the  general  rule,  fractions 
of  a  day  disregarded  it  logically  follows  that  the 
day  of  the  passage  of  the  act  should  be  excluded. 
The  expressions  '  from  its  passage '  and  *  from  the 


day  of  its  passage,'  like  the  expressions  'from  the 
date  '  and  *  from  the  day  of  the  date,'  are  synony- 
mous {Bigdow  v.  WiUsan,  supra ;  Pugh  v.  Duke  of 
Leeds,  supra),  and  if  a  day  is  an  individual  point  of 
time  there  can  be  no  distinction  between  a  compu- 
tation from  an  act  done  and  a  computation  from 
the  day  on  which  the  act  was  done.  It  therefore 
seems  to  us  that  when  a  Legislature  declare  that  an 
act  shall  take  effect  '  from  and  after  its  passage,'  or 
'from  acd  after  the  day  of  its  passage,'  it  may  be 
fairly  presumed  that  they  use  these  terms  as  exclu- 
sive of  the  day  of  the  passage  of  the  act  This  fur- 
nishes a  certain  and  convenient  rule,  which  avoids 
serious  practical  difficulties  resulting  from  holding 
that  the  day  of  the  passage  of  the  act  is  to  be  in- 
cluded. Some  of  the  authorities  which  hold  that 
such  a  statute  takes  effect  on  the  day  of  its  passage 
take  the  position  that  it  is  to  be  deemed  in  force 
from  the  earliest  moment  of  that  day,  and  that  any 
inquiry  as  to  the  exact  hour  of  its  passage  is  inad- 
missible. In  re  Welman,  20  Vt.  654;  MaUory  v. 
HUes,  supra.  But  it  would  seem  wrong  in  princi- 
ple that  laws  designed  as  rules  of  conduct  should 
be,  by  a  mere  legal  fiction,  made  retroactive,  even 
for  a  fraction  of  a  day.  To  avoid  this  result,  the 
tendency  now  is  to  hold  that  the  statute  takes  ef- 
fect only  from  the  exact  moment  of  its  approval, 
and  that  when  necessary  to  determine  conflicting 
rights  courts  of  justice  will  inquire  as  to  the  exact 
hour  of  its  passage.  In  re  Richardson,  2  Story,  671 ; 
People  V.  Clark,  supra;  LouisvUle  v.  Scmngs  Bank, 
104  U.  S.  409.  The  objection  to  this  is  that  while 
all  right  in  theory  it  is  difficult  of  application  in 
practice.  There  is  usually  no  satisfactory  means  of 
ascertaining  the  exact  hour  at  which  the  executive 
approved  any  given  statute.  The  question  must 
generally  be  decided  on  mere  conjecture,  or  by  in- 
dulging in  presumptions,  as  in  Kennedy  v.  Palmer, 
6  Gray.  316.  It  certainly  does  not  seem  fit  or 
proper  that  the  time  of  the  commencement  of  a  law, 
whenever  the  question  arises,  should  be  left  to  de- 
pend upon  the  uncertainty  of  parol  proof,  or  upon 
any  thing  extrinsic  to  the  law  itself  and  the  au- 
thenticated recorded  proceedings  in  passing  it. 
By  excluding  the  day  of  the  passage  of  the  act,  and 
holding  that  it  takes  effect  at  the  beginning  of  the 
following  day,  all  these  practical  difficulties  are 
avoided,  and  a  rule  established  which  is  not 
only  certain  and  convenient,  but  as  we  think,  en- 
tirely in  accord  with  recognized  canons  of  con- 
struction. It  is  also  in  harmony  with  the  usual 
method  of  computing  time  in  other  cases.  We 
therefore  see  no  good  reason  for  receding  from  the 
rule  laid  down  in  Duncan  v.  Cobb,  32  Minn.  460." 


COMMON  WORDS  Aim  PHRASES. 

ABUTTING.— **  Doubtless  it  is  true  that  the 
words  hounding  and  abutting  have  no  such  in- 
flexible meaning  as  to  require  the  lots  assessed  or 
injured  to  touch  the  improvement,  though  the  usual 
meaning  of  the  words  is  that  the  things  spoken  of 
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do  actually  adjoin.  Without  entering  very  much 
into  the  origin  of  the  word  abuttingy  it  is  sufficient 
to  say  that  according  to  Latham  it  does  not  imply 
that  the  things  spoken  of  are  '  necessarily  in  con- 
tact,' and  to  the  same  effect  see  Webster,  Worces- 
ter and  Murray."  Cohen  v.  Cleveland^  48  Ohio  St. 
190. 

Account. —  In  NeUon  v.  Board  qf  Commisnonere  of 
Posey  County,  105  Ind.  287,  it  was  said:  ''The 
word  *  account '  has  no  very  clearly  defined  legal 
meaning.  In  Benssdaer  Qlaes  Fcuiory  t.  Reid,  5 
Cow.  587,  598,  Sandford,  0.,  said :  *  An  account  is 
no  more  than  a  list  or  catalogue  of  items,  whether 
of  debts  or  credits. '  The  primary  idea  of  *■  account  * 
is  some  matter  of  debt  and  credit,  or  of  a  demand 
in  the  nature  of  debt  and  credit  between  parties, 
arising  out  of  contract,  or  of  a  fiduciary  relation,  or 
some  duty  imposed  by  law.  It  is  none  the  less  an 
account  that  all  the  items  of  charge  are  by  one  per- 
son against  another,  instead  of  being  a  statement  of 
mutual  demands  of  debit  and  credit,  provided  the 
charges  arise  out  of  contract,  express  or  implied,  or 
from  some  duty  imposed  by  law." 

Balakcb.  — **  It  may  be  true  that  the  word  *  bal- 
ance,* in  the  sense  of  residue  or  remainder,  is  not 
considered  elegant  English,  but  in  this  country  it  is 
very  often  used  in  that  sense,  and  there  is  no  diffi- 
culty in  understanding  what  the  testator  meant  by 
the  phrase  *  balance  of  my  estate.'  In  one  of  his 
definitions  Worcester  gives  the  sense  in  which  it  is 
understood :  '  The  remainder  of  any  thing,  as  the 
balance  of  an  edition,'  etc.  ' No  particular  form  of 
words  is  required  to  pass  a  residuum.  It  is  suffi- 
cient if  the  testator's  intention  to  include  every 
thing  not  otherwise  disposed  of  is  shown.'  2  Wms. 
Exrs.  1310.  *The  balance  of  my  estate '  held  to  be 
a  residuary  clause.  Skinner  v.  Lcmbj  8  Ired.  155 ; " 
Lopet  V.  Lopez,  23  S.  C.  258. 

Cut. —  In  United  States  v.  Leatherberry,  27  Fed. 
Rep.  606,  it  was  held  a  violation  of  section  2461  of 
the  Revised  Statutes  to  box  and  chip  trees  growing 
on  the  public  domain,  for  turpentine  purposes.  The 
court  said:  ''It  is  admitted  in  this  case  that  the 
trees  were  not  severed  or  felled,  and  that  the  only 
cutting  was  what  is  known  as  boxing  and  chipping 
the  trees,  in  order  to  extract  the  gum  or  sap  for 
turpentine  or  resin.  The  counsel  for  the  defendant 
moves  the  court  to  exclude  the  evidence  of  the 
plaintiff,  as  it  does  not  make  out  an  offense  against 
the  law.  I  am  however  of  the  opinion  that  the 
motion  must  be  oyerruled.  The  object  and  purpose 
of  the  statute  (section  2461)  is  to  protect  the  public 
timber.  This  purpose  would,  in  a  great  measure, 
be  defeated  should  the  view  of  defendant's  counsel 
prevaiL  The  language  of  the  statute  is  'cut,  or 
procure  to  be  cut;  or  aid  or  assist  or  be  employed 
in  cutting,'  etc.,  'with  intent  to  export,  dispose  of, 
use  or  employ  the  same  in  any  manner  whatsoever 
other  than  for  the  use  of  the  navy  of  the  United 
States.'  Certainly  cutting  the  timber  in  order  to 
extract  its  gum  and  sap  for  one's  private  use  is  cut- 
ting it  with  intent  to  use  and  employ  it  in  a  man- 
ner other  than  for  the  navy  of  the  United  States." 


Family. —  Where  a  single  man,  twenty-five  years 
of  age,  resides  in  Kansas,  and  his  father  and  mother 
and  unmarried  sister  reside  in  Illinois,  and  the  son 
has  not  resided  with  his  father  and  mother  and  un- 
married sister  for  about  seven  years,  held,  that  he  is 
not  a  part  of  his  father's  family  within  the  meaning 
of  the  exemption  laws.  Zimmennan  v.  Franke,  34 
Kans.  650. 

Funds.—  Means  all  resources,  and  not  merely 
cash.  MiUer  v.  Bradish^  Iowa  Supreme  Court, 
June  21,  1886.  The  court  said:  ''One  material 
question  is  as  to  the  meaning  of  the  word  'funds,' 
and  in  the  foregroing  statute.  Counsel  for  the  ap- 
pellant contend  that  it  means  'cash  on  hand,'  and 
it  is  said  that  when  one  is  in  funds  to  meet  all  obli- 
gations it  would  not  be  understood  that  such  funds 
consisted  of  notes  and  accounts  and  real  estate ;  and 
Bouvier's  Law  Dictionary  and  Webster  are  referred 
to.  That  such  is  the  restricted  meaning  of  the 
word,  and  that  it  should  be  so  construed  in  some 
cases  will  be  conceded.  But  it  is  quite  clear  that 
it  has  a  broader  meaning,  and  in  some  cases  should 
be  construed  to  include  property  of  every  kind, 
when  such  property  is  specially  contemplated  as 
something  to  be  used  or  applied  in  the  paymeht  of 
debts.  The  word  *  funds '  occurs  twice  in  the  fore- 
going statute,  and  as  first  used  it  undoubtedly 
means  that  if  the  property  of  the  corporation  be 
diverted,  and  any  one  is  thereby  injured,  the  per- 
son causing  such  diversion  will  be  liable  to  the  pen- 
alties provided  in  the  statute.  As  thus  used  the 
word  means  and  includes  something  more  than  cash 
on  hand.  It  evidently  means  all  the  resources  of 
the  corporation,  and  no  sufficient  reason  has  been 
given  why  it  does  not  mean  the  same  thing  when  it 
is  used  the  second  time  in  the  same  section  of  the 
Code.  'Diversion  of  funds'  and  'insufficient 
funds,'  in  so  far  as  the  meaning  of  the  word  '  fund' 
is  concerned,  must,  it  seems  to  us,  be  construed  to 
mean  precisely  the  same  thing.  A  corporation  may, 
we  think,  lawfully  declare  and  pay  a  dividend,  al- 
though it  does  not  have  cash  on  hand  to  pay  all  its 
liabilities.  Necessarily  this  must  be  so,  for  there  is 
not  a  National  bank  in  the  State  that  has  been  in 
business  over  a  year  that  has  at  any  time  cash  on 
hand  sufficient  to  pay  all  its  liabilities." 

Habitual  Drukkard.  —  In  Walton  v.  Walton, 
34  Kans.  195,  it  is  said :  "A  precise  definition  of  this 
expression  applicable  to  every  case  cannot  well  be 
given.  It  is  true,  as  argued  by  the  defendant,  that 
a  man  may  drink  occasionally  to  excess,  and  yet 
not  be  an  habitual  drunkard ;  but  to  constitute  him 
one  it  is  not  necessary  that  he  should  be  constantly 
under  the  influence  of  intoxicating  liquors.  A  man 
may  be  an  habitual  drunkard  even  though  there  be 
intervals  when  he  entirely  refrains  from  the  use  of 
intoxicating  drinks.  But  before  he  can  be  regarded 
as  such  it  must  appear  that  he  drinks  to  excess  so 
frequently  as  to  become  a  fixed  practice  or  habit 
with  him.  From  the  facts  found  by  the  court  it 
appears  that  the  defendant  could  not  resist  the 
temptation  of  drinking  to  excess  whenever  he  had 
an  opportunity  to  obtain  liquor.     And  where  a  per- 
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son  indulges  in  the  practice  of  becoming  intoxi- 
cated whenever  the  temptation  is  presented,  and 
the  opportunity  is  afforded  him,  it  may  safely  be 
said  that  he  is  an  habitual  drunkard  within  the 
meaniog  of  the  statute  relating  to  divorce.  Ltid^ 
wick  V.  Commonwealth^  18  Penn.  St.  172;  State  ▼. 
Pratt^  84  Vt.  223;  Magahey  v.  Magahei/y  85  Mich. 
210 ;  Blaney  v.  Blan^,  126  Mass.  205." 

Household  Goods.—  In  Smith  v.  FindUy^  84 
Eans.  316,  the  question  was  whether  potatoes,  ba- 
con, vinegar  and  salt  are  to  be  considered  house- 
hold goods  within  a  contract  of  carriage.  The 
court  said:  ''Bouvier  defines  household  goods  to 
mean  *  every  thing  of  a  permanent  nature  (that  is, 
articles  of  household  which  are  not  consumed  in 
their  enjoyment)  that  are  used  or  purchased,  or 
otherwise  acquired  by  a  person  for  his  house,  but 
not  goods  in  the  way  of  his  trade.  Plate  will  pass 
by  this  term,  but  not  articles  of  consumption  found 
in  a  house,  as  malt,  hops  or  victuals.'  Vol.  1,  p. 
758.  Abbott  gives  a  like  definition.  Law  Diet., 
vol.  1,  p.  675.  Worcester  calls  the  furniture  of  a 
house  and  utensils  convenient  for  a  family  *  house- 
bold  stuff.'  The  evidcBce  tended  to  show,  and  the 
jury  found  as  a  fact,  that  a  part  of  the  bacon,  salt 
and  vinegar  transported  in  the  car  Findley  sold,  or 
endeavored  to  sell,  after  his  arrival  in  Minneapolis. 
Under  all  the  facts  of  the  case  we  think  that  the 
phrase  'household  goods'  does  not  include  the 
potatoes,  bacon,  etc." 

Iktoxicants. — Not  an  equivalent  of  '*  intoxicat- 
ing liquors."  Inre  M^LaugJiUn^  Vt  Sup.  Ct.,  July 
6.  1886. 

NscKSSARY  Appendage. — In  Creager  v.  Wright 
School  Dist,,  No,  9,  Mich.  Sup.  Ct.,  June  27,  1886, 
it  was  held  that  a  fence  was  a  necessary  appendage 
to  a  school-house.  The  court  said :  ^'Itwasaline 
fence,  and  therefore  presumably  necessary  to  be 
built.  It  comes  within  the  same  category  as  a  well, 
wood -house,  or  a  privy,  and  has  been  held  a  neces- 
sary appendage  in  Hemme  v.  School  District^  30  Eana 
877;  S.  C.  1  Pac.  Rep.  104.  While  it  is  not  an  an- 
nexation to  the  school-house,  it  can  certainly  be 
considered  an  accessory  to  it  The  word  *  append- 
age,' as  used  in  our  school  statutes,  does  not  mean 
simply  the  school  apparatus  to  be  used  inside  the 
building;  nor  do  I  think  it  can  be  limited  to  such 
articles  as  brooms,  pails,  cups,  etc.,  but  must  be 
construed  in  a  broader  sense,  as  it  has  in  other 
courts,  to  include  fuel,  fences,  and  necessary  out- 
houses." 

Peddler,  Mebchant. — In  CUy  of  Kan$a$  v.  Col- 
Un$y  84  Eans.  484,  it  was  held  that  '<  where  an 
agent,  such  as  is  usually  denominated  a  *  drummer ' 
or  'commercial  traveler,'  simply  exhibits  samples  of 
goods  kept  for  sale  by  his  principal,  and  takes  or- 
ders from  purchasers  for  such  goods,  which  goods 
are  afterward  to  be  delivered  by  the  principal  to 
the  purchasers,  and  payment  for  the  goods  is  to  be 
made  by  the  purchasers  to  the  principal  on  such 
delivery,  such  agent  is  neither  a  peddler  nor  a  mer- 
chant; nor  will  a  single  sale  and  delivery  of  g^oods 
by  8uch  agent,  or  by  any  other  person,  out  of  the 


samples  exhibited^  or  out  of  any  other  lot  of  goods, 
constitute  such  agent  or  other  person  a  peddler  or  a 
merchant" 

Produce. — In  Mayor  v.  DavUy  6  W.  &  S.  279, 
the  court  said:  *< Swine,  horses,  neat  cattle,  sheep, 
manure,  cordwood,  hay,  and  many  other  things  not 
more  savory,  would  be  out  of  place  in  a  market- 
house  for  the  sale  of  poultry,  vegetables,  fruit,  eggs, 
milk,  butter,  lard,  and  other  provisions  for  the 
mouth;  yet  they  are  strictly  the  produce  of  the 
farm;  much  more  so  indeed  than  beef,  which 
though  it  comes  like  every  thing  else  primitively 
from  the  soil,  is  as  much  a  manufactured  article  as 
leather,  cloth  or  charcoal  The  ox  is  the  produce 
of  the  farm;  beef  is  the  produce  of  the  slaughter- 
house and  shambles.  It  is  manufactured  by  the 
professional  skill  of  the  artisan,  w^ose  business  is 
as  distinct  from  that  of  a  farmer  as  is  that  of  a  flax- 
dresser  or  a  wool-comber.  That  the  farmer  some- 
times works  up  his  own  raw  materials  cannot  pre- 
vent it  from  taking  a  new  denomination  from  the 
additional  labor  expended  on  it.  The  versatility  so 
conspicuous  in  the  American  people  often  makes 
him  his  own  weaver;  yet  it  follows  not  that  his 
linsey-woolsey,  though  cut  from  his  own  sheep,  is 
the  less  manufactured,  or  the  less  improperly  de- 
nominated the  produce  of  his  farm .  The  blending 
of  trades  does  not  change  the  nature  of  the  wares. 
When  the  farmer  slaughters  his  own  ox  the  beef  is 
not  the  less  the  product  of  the  slaughter-house.*' 
And  it  was  held  that  beef  is  not  the  *' produce  of  a 
farm."  In  State  v.  Borroum,  23  Miss.  477,  the  court 
took  judicial  notice  that  cotton  is  a  "product  or 

conunodity." 

I 

BANKS  —  CERTIFIED  CHECK—  NEGUOENCE  IN 
COLLECTION, 

SUPREME  COURT  OF  ILLINOIS,  May  1$,  1886. 

Drovkrs'  Nat.  Bank  of  Union  Stock  Yards,  IiiU, 
V.  Anglo- American  Packing  k  Provision  Co. 

In  the  case  of  acertifled  cheok,  the  bank  oertifylDg  the  check 
is  primarily  liable  for  ite  payment,  and  it  is  negligent  in 
a  banic  or  agent  for  collection  of  such  check  to  send  it  to 
the  certifying  bank  itself  for  payment. 

T^HE  opinion  states  the  case. 

Sleeper  A  TF^<tot^  for  appellant. 

Page  A  Booths  for  appellee. 

Scholfibld,  J.  Assuming,  first,  that  appellant  Is 
not  chargeable  with  knowledge  of  the  ezlsteDce  of  any 
other  bank  than  that  of  Wright  It  Messmore,  at  Oa- 
dlllao,  Mlohigau ;  and  second,  that  all  the  informa- 
tion it  had,  or  coald  reasonably  obtain  at  the  time  in 
re8];)ect  to  the  financial  standing  of  Rice  k  Messmore, 
was  that  they  were  solvent—were  Rice  ft  Messmore 
suitable  agents  to  whom  to  transmit  the  certified  check 
for  ooUeotion  after  it  was  placed  by  appellee  In  appel- 
lant's possession  ?  We  do  not  think  It  is  of  maoh  con- 
sequence whether  appellant  took  the  check  as  pay- 
ment on  accoant,  or  for  the  purpose  merely  of  collec- 
tion: for  in  either  view  it  is  entitled  to  show  that  the 
check,  if  It  has  discharged  Its  daty  by  an  effort  to  col- 
lect it,  has  availed  nothing.  Kor  do  we  regard  the 
evidence  that  certain  banks  in  Cbleago  were  In  the 
Digitized  b\ 
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habit  of  tranamittiDic  checks  drawn  on  other  banks,  to 
those  banks  for  collection,  as  affecting;  the  present 
qoestion.  That  eyidence  hardly  comes  up  to  the  re- 
quirement of  this  court  in  regard  to  proof  of  a  com- 
mon-law custom,  as  laid  down  in  Turner  t.  JDau^son, 
50  Hi.  85,  and  subsequent  decisions  of  like  import ;  but 
if  it  did,  that  custom  does  not  include  cases  in  which 
certified  checks  are  sent  for  collection  to  the  banks  by 
which  they  are  certified.  In  the  case  to  which  the 
evidence  relates  there  is  no  primary  liability  on  the 
part  of  the  bank  to  which  the  check  is  sent;  but  in 
the  case  of  a  certified  check  the  bank  is  primarily  lia- 
ble for  its  payment.  So  far  as  affects  the  present  ques- 
tion,  its  position  is  precisely  what  it  is  where  it  makes 
Its  promissory  note,  bond,  or  other  evidence  of  origi- 
nal Indebtedness.  Bickford  r.  First  Nat  Dank,  42  111. 
242,  €t  seq. 

The  same  person  cannot  be  both  debtor  and  creditor 
at  the  same  time,  and  in  respect  of  the  same  debt. 
How  then  can  he,  who  is  debtor,  be  at  the  same  time, 
aad  in  respect  of  the  same  debt,  the  disin- 
terested agent  of  the  creditor?  Can  it  be  said  to 
be  reasonable  care,  in  selecting  an  agent,  to  select  one 
known  to  be  interested  against  the  principal— to  place 
the  principal  entirely  in  the  hands  of  his  adversary  7 
The  interest  of  the  creditor,  when  his  debt  is  failing, 
is  that  steps  be  taken  promptly,  and  prosecuted  with 
vigor,  to  collect  his  debt.  But  at  such  a  time  the  in- 
clination of  the  creditor  quite  often,  and  it  may  be, 
sometimes  his  interest  too,  Is  to  procrastinate.  The 
debtor  may  often  be  interested  in  bringing  about  a 
compromise  with  his  creditors  whereby  his  debts  maj 
be  discharged  for  less  than  their  face.  But  the  cred- 
itor, whose  debt  can  all  be  collected  by  legal  proceed- 
ings can  never  be  Interested  In  producing  that  result. 
Surely  tt  could  not  be  held  reasonable  care  and  dili- 
gence in  an  agent  holding  for  collection  the  promissory 
note  given  by  one  individual  to  another  individual,  to 
send  the  promissory  note  to  the  maker,  trusting  to 
him  to  make  payment,  delay  it,  or  destroy  the  evi- 
dences of  indebtedness,  and  repudiate  the  transac- 
tion, as  his  conscience  might  permit.  If  this  would 
not  be  held  to  be  reasonable  care  and  diligence,  why 
should  the  same  conduct  be  held  to  be  reasonable'care 
and  diligence  when  applied  to  a  bank  7 

It  is  to  be  borne  in  mind  appellant  was  not  com- 
pelled to  accept  this  check  for  collection.  It  assumed 
the  burden  voluntarily,  and  it  ought  to  have  known 
that  the  certified  check  was  not  delivered  to  it  merelj 
to  have  it  exchanged  for  the  draft  of  Rice  &Messmore 
on  some  other  bank;  for  If  this  had  been  desired,  it 
ought  to  have  known  that  appellee  would  have  ob- 
tained such  a  draft  instead  of  the  certified  check.  If 
appellant  had  no  oorrespendent  or  agent  at  Cadillac, 
through  whom  to  make  collection,  it  should  have  so 
informed  appellee,  and  then  acted  on  the  directions  of 
appellee.  This  would  have  imposed  no  hardship,  and 
would  have  protected  all.  It  is  true  that  when  appel- 
lee placed  the  check  in  the  hands  of  appellant.  It  was 
to  be  presumed  that  It  was  intended  that  appellant 
should  collect  by  the  ordinary  and  usual  mode  of  col- 
lecting in  such  cases;  but  neither  from  facts  proved, 
DOT  as  a  matter  of  law,  was  It  to  be  inferred  that  the 
check  was  to  be  surrendered  to  Rice  &  Messmore  to 
use  their  pleasure  as  to  the  time  and  mf^nner  of  pay- 
ment and  the  disposition  of  the  check.  If  appellant 
was  willing  to  take  the  step  without  special  stipula- 
tions, appellee  was  authorized  to  assume  therefrom 
that  it  was  able  to  collect,  and  that  It  had  a  proper 
agent  through  whom  to  do  It  promptly. 

hidig  V.  City  Bank,  80  N.  Y.  106,  cited  by  counsel  for 
appellant,  is  entirely  different  It  Its  material  facts 
from  that  In  the  present  case,  as  we  conceive.  There 
the  bank  owed  no  primary  duty  to  pay.  The  note  was 
sent  to  it  for  ooUeotion,  not  from  Itself,  but  from  the 


maker  of  the  note.  Its  liability  was  solely  that  of  an 
agent  for  collection. 

In  the  recent  case  of  Mercfianta*  Nat  Bank  v.  Oood- 
man,  2  Atl.  Rep.  687,  the  Supreme  (Jourt  ol  Pennsyl- 
vania however  lay  down  the  rule  directly  the  opposite 
of  that  laid  down  by  the  New  York  Court  of  Appeals 
in  India  v.  City  Bank,  The  suit  there  involved  the 
question  whether  the  bank  on  which  the  check  was 
drawn  was  a  suitable  agent  to  which  to  transmit  the 
check  for  collection.  And  the  court  held  that  it  was 
not.  The  court  among  other  things  said  :  **  We  think 
the  principle  may  be  stated  as  a  true  one,  as  the  plain- 
tiff's counsel  have  presented  it,  that  no  firm,  bank  cor- 
poration or  individual  can  be  deemed  a  suitable  agent 
in  contemplation  of  law,  to  enforce  in  behalf  of  an- 
other a  claim  against  itself.  The  only  safe  rule  Is  to 
hold  that  an  agent  with  whom  a  check  or  bill  Is  depos- 
ited for  collection  must  transmit  it  to  a  suitable  agent, 
to  demand  payment  In  such  manner  that  no  loss  can 
happen  to  any  party,  whether  he  is  depositor  and  in- 
dorser  or  the  Indorsee  and  holder.  ♦  ♦  ♦  We  inter- 
pret the  cases  to  which  we  have  referred  as  estab- 
lishing the  rule  of  transmission  to  a  suitable  corre- 
spondent or  agent,  to  mean  that  such  suitable  agent 
must,  from  the  nature  of  the  case,  be  some  one  other 
than  the  party  who  Is  to  make  the  payment.  By  no 
other  rule  can  the  rights  of  indorsers  be  protected.  If 
it  is  the  interest  of  the  party  who  Is  to  make  payment 
to  hinder,  postpone  or  defeat  payment.  This  Imposes 
no  hardship  on  the  Institution  undertaking  to  trans- 
mit for  collection,  which  can  always  protect  itself  by 
stipulatingthat  special  instructions  by  the  depositor 
shall  be  given,  which  will  save  the  collecting  bank 
from  all  risk  or  peril.** 

It  is  unnecessary  to  say  that  we  concur  in  these 
views  any  further  than  they  are  applicable  to  the 
facts  before  ui. 

We  find  no  cause  to  disturb  the  Judgment  below, 
and  it  is  therefore  alfirmed. 


SURETY-^  CONTRIBUTION ^SUBROQATION  TO 

ADVANTAGE  GAINED  BY  ONE  OVER 

ANOTHER 

SUPREME  COURT  OF  INDIANA,  JUNE  5, 1886. 

Sandbbs  V.  Wkelburq.* 
Where  a  surety  pays  a  judgment  against  his  principal,  and 
upon  execution  sale  procured  by  himself  purchases  the 
principal's  property  at  a  comparatively  nominal  price, 
his  co-surety  may  show.  In  bar  of  an  action  for  contribu- 
tion, that  such  property,  at  its  fair  value,  was  more  than 
snfflclent  to  satisfy  such  judgment. 

APPEAL  from  Marion  Circuit  Court.    The  opinion 
states  the  facts. 
A.  F.  Dtnny,  for  appellant. 
Ayres  A  Drouni,  for  appellee. 

HowK,  C.  J.  This  was  a  claim  in  favor  of  the  ap- 
pellant, and  against  the  appellee  as  the  executrix  of 
the  last  will  of  Henry  Weelburg,  deceased.  The  claim 
was  founded  on  a  judgment  which  it  was  alleged  that 
one  Will  F.  A.  Beruhamer,  administrator,  etc,  recov- 
ered on  the  29th  day  of  January,  1879,  In  the  Marion 
Superior  Court,  against  one  Frederick  Weelburg,  as 
principal,  and  against  the  appellant  and  the  appellee, 
executrix,  etc.,  as  co-sureties,  for  the  sum  of  $1,957.20, 
and  bearing  interest  at  eight  per  cent  per  annum.  The 
appellant  stated  In  his  claim  or  complaint,  that  as  one 
of  such  co-sureties,  on  and  before  the  9th  day  of  April, 
1879,  he  paid  on  said  judgment  the  aggregate  sum  of 
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$1,811.50,  *'  in  full  of  the  balance  of  said  jadgment,  in- 
terest and  costs,"  and  the  execution  then  outstanding 
as  to  him  was  returned  satisfied;  that  on  the  10th  day 
of  April,  1879,  an  execution  was  issued  on  said  judg- 
ment in  favor  of  the  appellant  as  such  co-suretj,  and 
delivered  to  the  sberifif  of  Marion  county ;  that  by  vir- 
tue of  said  execution  the  sheriff,  on  April  16, 1879,  lev- 
ied on  certain  property  of  Frederick  Weelburg,  the 
principal  in  said  judgment,  which  property  the  sheriff, 
on  April  26,  1879,  sold  to  the  appellant  for  the  sum  of 
1378,  of  which  sum,  after  the  payment  of  costs,  there 
was  credited  on  the  judgment  the  sum  of  $359.53;  that 
on  May  1, 1879,  by  virtue  of  the  same  execution,  the 
sheriff  levied  on  certain  real  estate  and  leasehold  in- 
terests of  Frederick  Weelburg,  the  principal  in  said 
judgment,  which  property  the  sheriff,  on  May  31, 1879, 
sold  to  tbe  appellant  for  $50,  of  which  sum,  after  the 
payment  of  costs,  there  was  credited  on  the  judgment 
the  sum  of  $43.20;  that  on  July  14, 1879,  tbe  sheriff 
sold,  on  the  same  execution,  to  the  appellant,  for  the 
sum  of  $28.29,  certain  personal  property  of  Frederick 
Weelburg,  the  principal  in  said  judgment,  of  which 
sum  $21  was  credited  on  the  judgment;  and  that  on 
April  2, 1880,  tbe  execution  was  returned,  '*  No  other 
property  found  of  Frederick  Weelburg,  principal  in 
the  judgment,  whereon  to  levy." 

Upon  the  foregoing  facts,  the  appellant  claimed  that 
there  was  due  him,  by  way  of  contribution  from  tbe 
appellee,  executrix,  etc.,  as  his  co-surety  in  the  alMive- 
descrilsed  judgment,  the  sum  of  $700,  and  eight  per 
cent  per  annum  interest  thereon  after  the  13th  day  of 
March,  1879.  The  cause  was  tried  by  a  jury,  and  a 
general  verdict  was  returned  for  the  appellee,  the  de- 
fendant below.  Over  the  appellant's  motions  for 
judgment  in  his  favor  on  the  special  findings  of  the 
jury,  and  for  a  new  trial,  the  court  rendered  judgment 
for  appellee  on  the  general  verdict. 

The  appellant  has  assigned  as  errors  the  following 
decisions  of  the  Circuit  Court:  (1)  In  permitting  the 
cause  to  be  tried  by  a  jury,  over  his  objections;  (2)  in 
overruling  his  motion  for  judgment  In  his  favor  on  the 
special  findings  of  tbe  jury,  notwithstanding  their 
general  verdict;  and  (3)  in  overruling  his  motion  for 
a  new  trial.  We  will  consider  and  decide  the  several 
questions  presented  by  these  alleged  errors  In  the  or- 
der of  their  statement. 

[Omitting  other  points.] 
.^  3.  The  important  and  controlling  questions  In  this 
cause  arise  under  tbe  third  alleged  error,  namely,  the 
overruling  of  apt>ellant's  motion  for  a  new  trial.  In 
this  motion  many  causes  are  assigned  for  such  new 
trial,  consisting  chiefly  of  alleged  errors  of  law  occur- 
ring at  the  trial.  There  is  but  little,  if  any,  contro- 
versy between  the  parties  and  their  counsel,  as  we  un- 
derstand them,  in  regard  to  the  actual  facts  of  this 
case ;  but  the  controverted  and  disputed  questions  be- 
tween them  are,  for  the  most  part,  in  relation  to  the 
rules  of  law  or  equity  which  are  applicable  to  such 
facts,  and  which  must  govern  and  determine  their 
rights  and  liabilities  resi>eotive1y.  We  will  consider 
and  decide  these  controverted  and  disputed  questions 
without  special  reference  to  any  of  the  causes  assigned 
by  appellant  in  his  motion  for  a  new  trial. 

Appellant  shows  in  his  complaint,  as  we  have  seen, 
that  he  and  the  appellee  were  co-sureties  of  one  Fred- 
erick Weelburg,  as  principal  debtor,  in  a  certain  judg- 
ment rendered  against  ali  of  them  on  .January  29, 1879, 
in  and  by  the  Superior  Court  of  Marion  county;  that 
on  April  9,  1879,  appellant  paid  the  balance  then  due 
of  such  judgment,  interest  and  costs,  to-wlt,  the  sum 
of  $1,811.50;  that  on  the  next  day, April  10, 1879,  an  ex- 
ecution was  issued  on  such  judgment  in  favor  of  the 
appellant,  as  such  co-surety,  and  delivered  to  the  sher- 
iff of  Marion  county;  tbnt  by  virtue  of  such  execution 
8uch  sheriff  offered  and  sold  to  appellant  certain  prop- 


erty of  the  principal  debtor,  on  April  26, 1879,  for  $878, 
and  on  May  31, 1879,  certain  real  estate  and  leasehold 
interests  of  such  principal  debtor  for  $50,  and  on  July 
14, 1879,  certain  personal  property  of  the  principal  In 
such  judgment  for  $28.29;  and  that  on  April  2,1880, 
such  execution  was  returned,  **No  other  property 
found  of  Frederick  Weelburg,  principal  in  such  judg- 
ment, whereon  to  levy.**  On  such  several  sales  to  ap- 
pellant his  complaint  shows  that  he  paid  the  costs, 
and  credited  the  remainder  of  his  several  bids  on  the 
j  udgmen  t.  After  his  several  purchases  of  the  property 
of  Frederick  Weelburg,  principal  in  such  judgment, 
and  after  he  had  credited  the  judgment  with  the  net 
amounts  of  his  several  bids  for  such  property,  as  stated 
in  his  complaint,  appellant  filed  his  claim  herein  to  re- 
cover of  the  appellee,  as  his  co-surety  in  such  judg- 
ment, by  way  of  contribution,  the  sum  of  $700,  and  in 
terest  thereon  at  the  rate  of  eight  per  cent  per  annum 
from  and  after  March  13, 1879. 

It  is  claimed  on  behalf  of  the  appellant  that  he  pur- 
chased the  property  of  the  principal  in  the  judgment, 
at  public  sales  thereof  by  the  sheriff  of  the  county, 
where  all  parties,  the  appellee  included,  had  the  right 
to  appear  and  bid  therefor;  that  he  had  the  lawful 
right  to  purchase  such  property  at  such  sales,  and  as 
no  one  would  or  did  bid  more  therefor  than  he,  to  pnr< 
chase  the  same  at  and  for  the  amounts  of  his  several 
bids,  without  regard  to  the  actual  value  thereof;  and 
that  having  so  purchased  such  property,  he  cannot  be 
required  to  account  therefor,  even  to  the  appellee,  aa 
his  co-surety,  at  its  actual  value,  or  at  any  greater 
value  than  the  aggregate  amount  of  his  several  bids. 
On  tbe  other  hand,  it  Is  claimed  on  behalf  of  the  ap-» 
pellee,  that  as  she  was  the  co-surety  of  appellant  in 
such  judgment,  equity,  good  conscience,  and  fair  deal- 
ing exacted  of  him  the  utmost  good  faith  in  his  trana- 
aotions  with  her  in  relation  to  the  judgment,  and  in 
connection  with  the  property  of  the  principal  in  such 
judgment;  that  as  the  judgment  was  a  common  bur- 
den to  her  and  appellant  as  such  co-sureties,  so  the 
property  of  the  principal  in  the  judgment  became  and 
was  a  common  fund  for  the  benefit  and  protection 
alike  of  each  and  both  of  them;  that  by  suing  out  and 
delivering  to  the  sheriff  of  the  county  an  execution  on 
such  judgment  In  appellant's  favor,  he  acquired  a 
security  for  the  payment  of  the  judgment  by  the  lien 
of  the  execution  on  the  property  of  the  principal 
therein,  which  security  inured  to  the  benefit  and  for 
the  protection  of  the  appellee  as  his  co-surety ;  that  by 
appellant's  acts  in  procuring  forced  sales  of  such  prop- 
erty of  tbe  principal  in  the  judgment,  and  in  becom- 
ing a  purchaser  thereof  at  prices  relatively  nominal, 
the  value  of  such  security  became  and  was  largely  de- 
preciated, if  not  wholly  lost ;  and  that  by  means  of  the 
premises  appellant  became  and  was  justly  chargeable 
with  the  fair  and  reasonable  value  of  such  security  to 
the  appellee,  as  his  co-surety.  In  the  equitable  adjust- 
ment of  appellant's  claim  herein  to  contribution. 

These  confiicting  claims  of  the  parties  respectively, 
involve,  as  it  seems  to  us,  the  entire  merits  of  the  con- 
troversy in  this  cause.  If  appellant  is  right  In  his 
claim  or  contention,  as  we  have  heretofore  stated  it, 
the  general  verdict  for  appellee  Is  wrong,  and  the  judg- 
ment thereon  cannot  stand,  but  must  be  reversed,  be- 
cause tbe  record  before  us  clearly  shows  that  the  case 
was  tried  below  upon  a  theory  which  antagonizes  and 
is  Irreconcilable  with  appellant's  claim  or  contention. 
If,  on  the  other  hand,  appellee's  claim  or  contention, 
as  it  is  heretofore  stated,  is  the  correct  one,  as  we 
think  it  is,  the  general  verdict  is  right  upon  the  evi- 
dence, and  the  judgment  below  must  be  affirmed. 

It  is  abundantly  shown  by  tbe  evidence  in  the  rec- 
ord that  the  fair  and  reasonable  value  of  the  property 
of  the  principal  in  the  judgment,which  was  levied  upon 
and  sold  by  the  sheriff  upon  the  execuUe^i  in  favov  of 
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appellant,  and  of  whioh  he  became  the  purchaser,  as 
aforesaid,  lancel/  exceeded  iu  the  agKre^te  the  full 
amount  dae  him  on  such  judgment,  of  principal,  in- 
terest and  costs.  Appellant  having  fully  paid  and  sat- 
isfied the  judgment  to  the  judgment  creditor  or 
plaintiff,  by  means  of  such  payment,  acquired  at  the 
time  a  cause  of  action  against  the  appeliee  as  his  co- 
surety in  such  judgment;  but  in  his  suit  on  such  cause 
of  action  It  is  clear,  we  think  that  under  our  law  he 
oonld  not  recover  of  the  appellee  any  more  than  she 
was  *' equitably  bound  to  pay."  Prima /aete,  appel- 
lee, as  the  co-surety  of  appellant,  was  liable  to  him  for 
the  one-half  of  the  sum  paid  by  him  to  the  judgment 
plaintUr  in  satisfaction  of  such  judgment;  but  this 
prima  facie  liability  was  subject  to  reduction  by  what- 
ever sums  could  be  realized  from  the  property  of  the 
principal  in  such  judgment.  The  property  of  the  prin- 
cipal iu  the  judgment  was  a  common  fund  for  the 
benefit  and  protection  of  both  the  sureties  alike,  the 
appellee  as  well  as  the  appellant.  By  this  payment  of 
thejudgment  to  the  judgment  plaintiff,  appellant  be- 
came and  was  practically  at  least  the  owner  thereof, 
and  was  fully  authorized  to  sue  out  execution  thereon 
for  his  own  use  under  the  provisions  of  section  1214, 
Rev.  Stat.  1881.  The  judgment  was  then  a  Hen  on  the 
real  estate  and  chattels  real  of  the  principal  therein ; 
and  when  on  the  next  day  after  his  payment  of  such 
judgment,  appellant  sued  out  nn  execution  thereon  in 
his  own  favor,  and  delivered  the  same  to  the  sheriff  of 
the  county,  be  thereby  acquired  a  valid  Hen  on  all  the 
personal  property  of  such  principal.  These  liens  upon 
the  real  and  personal  property  of  the  principal  in  the 
judgment  were  a  security  which  appellant  had  ac- 
quired and  held  as  aforesaid;  but  such  security  inured 
In  equity  to  the  benefit  and  for  the  protection  of  the 
appellee  as  the  co-surety  of  appellant  in  such  judg- 
ment. 

In  Sheld.  Subr.,  f  148,  the  law  on  the  subject  under 
consideration  is  thus  stated :  **When  one  of  two  or  more 
sureties  obtains,  in  any  manner,  a  security  for  the  pay- 
ment of  the  debt,  he  does  this  for  the  benefit  of  all 
the  sureties.  He  is  a^trustee  for  his  co-sureties  as  to 
such  security,  and  is  held  for  them  to  the  duties  which 
arise  from  that  relation,  and  must  do  no  act,  nor  vol- 
untarily omit  to  do  any  act,  by  which  such  security 
will  be  depreciated  or  lost;  but  must  faithfully  apply 
it  to  the  payment  of  the  debt,  or  he  will  be  chargeable 
to  his  co-sureties  with  the  amount  of  the  security  in 
the  adjustment  of  their  proportions  of  the  debt." 

The  language  quoted  and  the  doctrine  declared  are 
fully  supported  by  the  numerous  authorities  cited  in 
the  foot-notes  by  the  learned  author. 

In  Bail  V.  Robinson,  8  Ired.  56,  it  was  held  by  the 
Supreme  Court  of  North  Carolina  that  an  action  for 
contribution  is  an  equitable  one,  *'  In  which  nothing 
can  be  recovered  but  what,  ex  ctquo  et  botio,  the  de- 
fendant ought  to  pay."  The  court  say:  *'The  relief 
between  co-sureties  in  equity  proceeds  upon  the 
maxim  that  equality  Is  equity;  and  that  maxim  is  but 
a  principle  of  the  simplest  natural  justice.  Is  is  a 
plain  corollary  from  It  that  when  two  or  more  embark 
in  the  common  risk  of  being  sureties  for  another,  and 
one  of  them  subsequently  obtains  from  the  principal 
an  indemnity  or  counter-security  to  any  extent,  it  in- 
ures to  the  benefit  of  all." 

In  Ovotn  V.  McOehee,  61  Ala.  440,  it  was  held  by  the 
Supreme  Court,  that  whenever  persons  stand  in  such 
relation  to  a  common  burden  that  contribution  be- 
tween them  may  be  compelled,  neither  can  speculate 
on  the  common  liability,  and  whatever  benefits  or  ad- 
vantages are  acquired  by  one,  In  dealings  with  the 
common  creditor.  Inure  equally  to  the  benefit  of  all. 

In  Schmidt  v.  ComUct,  6  Minn.  492,  it  was  held  by  the 
Sapreme  Court  of  Minnesota  that  where  one  of  two  or 
more  co-turetiet  obtains,  in  any  manner,  a  security 


for  the  debt,  he  holds  It  for  the  benefit  of  all  the  other 
sureties;  and  if  by  any  act  or  omission  on  his  part 
such  security  becomes  depreciated  or  lost,  he  will  be 
chargeable  with  the  amount  of  such  security  in  an  ad- 
justment with  his  co-sureties  of  their  several  propor- 
tions of  the  debt. 

So  in  Comegys  v.  State  Bank,  6  Ind-  857,  it  was  held 
by  this  court  that  sureties  are  entitled  to  the  benefit 
of  all  securities  which  have  been  taken  by  any  one  of 
them  to  indemnify  himself  against  their  joint  liabili- 
ties.   Story  £q.  Jur.  (13th  ed.),  §  499.  et  seq. 

Where  one  surety  obtains  a  security,  it  inures  at 
once  to  the  benefit  alike  of  himself  and  his  co-surety. 
He  cannot  deal  with  such  security  to  his  own  advan- 
tage, and  to  the  prejudice  of  his  co-surety,  without 
consulting  the  latter  and  without  his  assent.  He  oc- 
cupies the  position  of  a  trustee  for  his  co-surety,  and 
cannot  deal  with  the  fund,  to  the  prejudice  of  the  lat- 
ter, without  his  authority  or  consent.  In  such  case, 
where  the  surety  has  it  in  his  power,  for  his  own  ad- 
vantage, to  sacrifice  the  common  fund,  which  in  good 
conscience  be  is  bound  to  protect,  the  general  doc- 
trine is  that  he  will  be  permitted  to  avail  himself  of 
any  such  advantage  to  his  own  profit,  and  to  the  loss 
and  detriment  of  his  co-surety.  We  do  not  decide  In 
this  case  that  appellant  did  not  have  the  right  to  sue 
out  execution  on  the  judgment,and  procure  the  sale  by 
the  sheriff  of  the  principal's  property,  for  this  right  he 
clearly  had.  What  we  do  decide  Is, that  if  the  appellant, 
at  such  sales,  purchased  the  property  of  the  principal 
at  comparatively  nominal  prices,  and  then  sued  his  co- 
surety for  contribution,  she  had  the  right,  in  bar  of 
such  suit,  to  show,  as  she  did,  that  such  property,  at 
its  fair  value,  was  more  than  sufficient  to  satisfy  such 
judgment. 

Applying  the  law  as  we  have  stated  it  to  the 
case  under  consideration,  as  made  by  the  evi- 
dence appearing  iu  the  record,  we  are  of  opinion  that 
the  jury  reached  a  right  conclusion  in  their  general 
verdict.  The  cause  seems  to  have  been  fairly  tried  on 
its  merits,  and  a  right  result  was  arrived  at,  we  think, 
in  the  Circuit  Court.  In  such  a  case,  errors  in  rela- 
tion to  the  Instructions,  if  any  were  committed, would 
not  authorize  the  reversal  of  the  judgment;  for  our 
statute  imperatively  requires  **  where  It  shall  appear 
to  the  court  that  the  merits  of  the  cause  have  l>een 
fairly  tried  and  determined  In  the  court  below,"  that 
the  judgment  shall  not  "be  stayed  or  reversed  In 
whole  or  in  part."  Sec.  568,  Rev.  Stat.  1881 ;  Norria  v. 
Caael  90  Ind.  148;  Le^ford  v.  Ledford,  95  id.  ^; 
Daniels  v.  McGinnis,  97  id.  549;  Perry  v.  Makemmm, 
103  id.  800. 

Our  conclusion  is  that  the  court  committed  no 
available  error  in  overruling  defendant's  motion  for  a 
new  trial  in  this  cause. 

The  judgment  is  affirmed  with  costs. 


imUKAIfCE^MARINE^INJOliY  TO  DONKEY 
EUfQlUE, 

ENGLISH  COUBT  OF  APPEAL,  MAY  23, 1888. 

Hamilton  v.  Thamss  A  Mbbsey  Marine  Ins.  Co.* 

A  steamer  was  insured  by  a  policy  in  the  ordinary  form  on 
the  ship  and  her  macliiQery,  IncludiDg  the  donkey  engine. 
The  donkey  engine  was  employed  in  the  ordinary  course 
of  navigation  in  pumping  water  into  the  boilers,  and  in 
consequence  of  a  screw  valve  which  should  have  been 
open*  being  either  by  negligence  or  by  accident  dosed, 
the  water  was  forced  Into  the  air  chamber  of  the  donkey 
engine,  which  was  Iplit  open. 
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jj^|(l,b7LiDdIeyandLop68.  LJJ.  (Lord  Esher.  M.  K^  dis- 
seatlDg),  that  tb«  injurj  was  a  peril  insnrod  againat,  un- 
der the  general  words  of  the  poUoj. 

ACTION  on  an   insaranoe  policy.     The  head-note 
shows  the  facts. 

Sir  C.  RxiWfU,  A.  G.,  and  Sir  JR.  E.  Webster,  Q.  C. 
{Frtneh,  Q.  C,  and  SynnoU,  with  them),  for  defend- 
ants. 

Cohtn,  Q.  C,  MyburgK  Q.  C.  {J.  OoreU  Bamea,  with 
them),  for  plaintiffs. 

Lops8»  L.  J.  This  action  was  brought  bj  the  plain- 
tiffli  to  recover  from  the  defendants  a  sum  of  67.  fis.  for 
a  loss  under  a  policy  upon  the  steamship  Inchmaree. 
The  facts  are  set  out  in  a  special  case. 

In  consequence  of  undue  pressure  of  air  and  water 
the  chamber  of  the  donkey  engine  burst.  This  don- 
key engine  at  the  time  was  being  used  for  the  pur- 
poses of  the  Toyage  and  In  the  ordinary  course  of  navi- 
gation. The  question  is  whether  the  bursting  of  the 
donkey  engine  was  a  peril  Insured  against  by  the 
policy. 

We  ate  unable  to  distinguish  this  case  from  that  of 
We$t  India  Telegraph  Co,  y.  Home  and  Colonial  ins. 
Co.,  t  Q.  B.  DlT.  51.  In  that  case  it  was  held  that  the 
explosion  of  the  boiler  of  a  steamer  was  a  peril  Insured 
against  by  a  marine  policy  similar  In  form  to  the  pol- 
icy in  this  ease.  The  facts  in  that  case  are  very  like 
the  facts  here.  The  ship  was  lying  In  port,  and  her 
master  having  received  orders  to  proceed  to  sea, 
weighed  anchor.  After  making  some  fifteen  revolu- 
tions the  engine  was  stopped  to  allow  of  the  vessel's 
headoantlngrouiid,  and  within  a  few  minutes  of  the 
engine  being  so  slopped  the  port  boiler  burst,  gutting 
the  middle  of  the  ship  and  blowing  up  her  decks. 
Upon  examination  tt  was  found  that  the  bursting  was 
due  to  the  reduction  of  the  shell  of  the  boiler,  and 
that  such  reduction  was  due  chiefly  to  the  action  of 
bilge-water  upon  Its  external  surface,  and  to  the  accu- 
mulation of  sediment  in  the  Inside.  Lord  Selbome 
and  Cockburn,  C.  J.,  held  that  the  explosion  was  a 
peril  within  the  general  words  with  which  the  specifi- 
cation of  the  risks  Insured  against  includes:  *'And  all 
other  perils,  losses  and  misfortunes  that  have  or  shall 
come  to  the  subject-matter  of  this  insurance."  The 
present  master  of  the  rolls  came  to  the  same  conclu- 
sion, but  not  by  the  same  process  of  reasoning.  The 
ground  of  his  decision  was  that  **  fire  "  being  one  of 
the  enumerated  perils,  explosion  was  so  much  ejuedem 
(Tftieris  with  fire  as  to  come  within  the  general  words. 
He  says  "  unless  the  word  *  fire '  had  been  one  of  the 
particular  terms  in  this  policy,  I  could  not  have  seen 
that  the  lots  by  explosion  was  like  any  of  the  other 
perils  which  are  enumerated." 

We  entirely  agree  with  the  judgment  of  Lord  Sel- 
bome and  Cockburn,  C.  J.,  but  we  venture  to  doubt 
If  the  master  of  the  rolls  is  right  In  attaching  so  much 
Importance  to  the  mention  of  *'flre'*  In  the  enumer- 
ated perils.  We  are  of  opinion  that  If  the  word  had 
been  omitted,  the  explosion  would  have  been  within 
the  general  words.  On  principle  and  on  authority  the 
judgment  of  Lord  Selbome  and  Cockburn,  CJ*.,  seems 
right. 

We  assume  that  the  bursting  of  the  chamber  of  the 
donkey  engine  is  not  a  **  peril  of  the  sea,*'  and  that  It 
is  not  within  the  meaning  of  any  other  of  the  enu- 
merated perils,  but  the  question  fs  whether  It  Is  cov- 
ered by  the  concluding  words:  *'  All  the  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  aforesaid  subject-matter 
of  Insurance,  or  any  part  thereof.** 

It  Is  material  to  consider  whi^^  Is  the  true  construc- 
tion to  be  placed  on  these  general  words. 

In  CviUnY.  BtUler,  5  M.  &  S.  461,  the  vessel  was  lost 


by  being  fired  into  by  mistake.  It  was  held  that  the 
loss  was  covered  by  the  general  clause.  I^ord  EUeu- 
borough,  (X  J.,  said :  **  The  extent  and  meaning  of  the 
general  words  have  not  yet  been  the  Immediate  sub- 
ject of  any  judicial  construction  in  our  courts  of  law. 
As  they  must  be  considered  as  introduced  into  the 
policy  in  furtherance  of  the  objects  of  marine  insur- 
ance, and  may  have  the  effect  of  extending  a  reasona- 
ble Indemnity  to  many  cases  not  distinctly  covered 
by  the  special  words,  they  are  entitled  to  be  consid- 
ered as  material  and  operative  words,  and  to  have  the 
due  effect  assigned  to  them  in  the  construction  of  this 
Instrument,  and  which  will  be  done  by  allowing  them 
to  comprehend  and  cover  other  oaaes  of  marine  dam- 
age of  the  like  kind  with  those  which  are  specially 
enumerated  and  occasioned  by  similar  causes.'* 

In  PhilUpa  v.  Darher,  6  B.  &  A.  161,  damage  done  to 
a  vessel  in  a  graving  dock  for  repairs,  by  being  blown 
over  by  the  wind,  was  held  within  the  general  clause, 
and  damage  by  the  explosion  of  the  boiler  in  Perrin  v. 
Protector  Ina.  Co.,  11  Ohio,  U7,  so  also  injury  sus- 
tained by  the  accidental  breaking  or  giving  way  of  the 
tackle  and  supports,  whereby  the  yessel  was  supported. 
In  being  moved  from  a  dock  where  she  had  been 
hauled  up  for  repairs.  Deveauz  v.  XAnaon,  6  Blng. 
N.  C.  619. 

Surely  if  the  cases  above  cited  come  within  the  gen- 
era clase,  It  would  be  unreasonable  to  hold  that  a 
bursting  of  a  part  of  the  machinery  connected  with 
the  motive  power  necessary  for  the  navigation  of  the 
vessel  was  not  covered.  Lord  Selborne  said  In  West 
India  Telegraph  Co.  v.  Some  and  Colonial  Ins.  Co.,  6 
Q.  B.  Dlv.  61:  ''What  the  winds  are  to  a  sailing  ves- 
sel, steam  Is  to  a  steamer;  and  it  Is  as  reasonable  that 
marine  Insurers  should  bear  the  risks  incident'  to  a 
navigation  by  that  kind  of  power,  whether  from  ex- 
cess of  pressure  on  the  boiler  or  from  defect  of  safety 
valves,  or  from  neglect  or  mismanagement,  making 
that  dangerous  which  otherwise  would  not  be  so,  as 
that  they  should  bear  losses  occasioned  by  excessive 
pressure  of  winds  and  defects  or  mismanagement  of  a 
ship's  sails  or  tackle."  Every  word  quoted  Is  applica- 
ble to  this  case.  We  have  no  hesitation  in  holding 
that  the  bursting  of  the  chamber  of  the  donkey  engine 
used  for  the  purposes  of  the  voyage  in  the  ordinary 
course  of  navigating  the  ship  Is  ejuedem  generis  with  a 
peril  of  the  sea  and  a  loss  covered  by  the  general 
clause. 

If  the  ship  had  been  a  sailing  ship,  and  a  spar,  when 
she  was  getting  under  sail  in  port,  had  fallen  on  the 
deck  and  had  been  broken,  surely  it  would  have  been 
a  loss  within  the  policy.  We  are  unable  to  distin- 
guish that  case  from  the  present. 

We  do  not  think  that  the  general  words  include  all 
losses  that  may  happen  during  a  voyage  by  accident, 
but  we  think  the  general  words  cover  all  losses  inci- 
dent to  the  navigation  of  a  vessel  during  her  voyage. 
Inclusive  of  losses  arising  from  negligence  or  improper 
management,  because  they  are  ejusdem  generis  with 
perils  of  the  sea. 

In  our  opinion  the  judgment  of  the  court  below  was 
right,  and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

LoBD  EsHBR,  M.  R.  I  have  the  misfortune,  I  un- 
derstand, of  differing  from  my  brethren  on  the  ques- 
tion of  insurance  law  raised  in  this  case. 

There  was  an  Insurance  on  the  ship  and  machinery 
separately  Insured,  the  policy  being  in  the  form  of 
that  In  the  case  of  West  India  Telegraph  Co,  v.  Home 
and  Colonial  Ins.  Co.,  6  Q.  B.  Div.  d.  An  Injury  hap- 
pened to  part  of  the  machinery,  and  It  has  been  held 
that  the  plaintiffs  are  entitled  to  revover  on  the  ground 
that  there  was  a  loss  within  the  terms  of  the  policy. 
It  appears  that  there  was  a  donkey  engine,  one  em- 
ployment of  which  was  to  work  a  donkey  pump,  to 
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'PttVip  water  trom  the  tern,  or  otberwiM,  iuto  the 
•teiler.  Now  the  doukey  eiigiue  was  working  the  doii- 
may  pamp,  waber  was  lakeu  up  into  the  water  ohiun- 
ber  of  tile  pump,  aod  by  reason  of  a  valve  being  stop- 
ped (whether  by  aoeideut  or  negligence  is  wholly  im- 
material), the  pressure  of  tho  water  upon  the  air 
ebamber  split  it.  Nothing  happened  to  the  donkey 
engine,  there  was  no  escape  of  steam,  there  was  noth- 
ing but  the  pressure  of  cold  water  splitting  the  air 
ehamber,  and  that  is  the  only  damage  done. 

The  qaestion  is  whether  that  is  a  loss  which  can  be 
brought  within  the  terms  of  the  policy.  Now  the 
policy  is  very  much  in  the  ordinary  form,  it  has  spec- 
ially enumerated  perils,  the  first  of  which  is  perils  of 
the  sea;  it  has  a  great  many  other  enumerated  perils, 
and  then  it  has  the  ordinary  general  clause  as  to  other 
perils.  Now  what  is  the  true  construction  of  such  a 
polioy  in  England?  It  seems  to  me  that  the  rule  of 
eonstractiou  has  been  laid  down  and  acknowledged 
and  admitted  to  be  clear  law  from  the  time  of  Lord 
BUeuborough  downward.  Lord  Ellenborough  con- 
strued the  term  **  perils  of  the  sea,**  and  held  that 
those  words  do  not  include  in  an  English  policy  all  ac- 
oidents  which  may  happen  on  the  sea  to  the  ship,  or  all 
accidents  which  may  happen  in  the  course  of  the  navi- 
gation, but  are  confined  to  perils  which  are  caused  by 
more  than  usual  force  of  the  sea,  or  the  wind,  or  the 
elements  acting  upon  the  ship.  That  is  *'  perils  of  the 
sea;  '*  and  an  accident  to  a  ship  or  goods  by  **  perils  of 
the  sea  *'  must  be  the  immediate  result  of  some  action 
of  the  elements.  In  order  to  cover  other  perils  other 
words  were  added  to  the  policy  from  time  to  time,  and 
always  at  the  end  there  was  the  larger  clause. 

The  next  rule  of  construction  which  was  laid  down 
by  Lord  EUenborongh  was  that  those  general  words 
cannot  be  construed  as  if  they  stood  alone,  that  they 
only  include  accidents,  not  precisely  and  exactly  de- 
scribed by  the  particular  words,  but  accidents  of  the 
same  kind  as  one  or  other  of  those  enumerated.  That 
being  so,  the  only  question  is  whether  as  a  matter  of 
.  fact  anybody  can  say  that  this  accident  is  of  the  same 
kind  as  any  of  the  accidents  specifically  mentioned  in 
the  policy. 

Now  ill  the  ease  of  IFest  India  Telegraph  Co,  T,Home 
and  CdonUU  InM.  Co.,  6  Q.  B.  Div.  51, the  accident  seems 
to  me  to  have  been  materially  different.  The  accident 
there  was  that  the  steam  in  the  boilers  burst  them, 
and  so  the  steam  escaped  into  the  ship,  blew  up  the 
deck,  and  wrecked  the  ship.  There,  with  considerable 
difficulty,  I  oame  to  the  conclusion  that  an  explosion 
of  steam  getting  into  the  ship  and  destroying  the  ship 
was  sufficiently  like  the  effects  of  fire  upon  a  ship — and 
fire  was  one  of  the  terms  of  the  policy — to  bring  the 
esse  within  the  general  words.  I  am  perfectly  willing 
to  say,  that  in  coming  to  that  conclusion  of  fact  I  went 
to  the  Teige  of  iauiginatiou.  I  should  not  be  sur- 
prised, on  the  contrary,  I  think  I  should  willingly  ac- 
qaiesce,  if  that  view  of  that  case  were  overruled.  But 
this  is  no  more  like  an  explosion  to  my  mind  than  if 
youwere  tokicka  hole  in  the  boiler.  Here  there  is 
nothing  but  the  force  of  the  water  pumped  in,  aod 
there  being  no  escape,  bursting  the  chamber,  and  the 
injury  to  the  ehamber  is  Just  the  same  as  if  it  were 
broken  from  the  outside.  The  water  might  have  t>eeu 
forced  into  the  chamber  without  any  steam  being  used 
at  all;  by  a  pump  used  with  a  handle  or  a  wheel,  or 
somehow  by  hand  labor,  and  it  would  have  had  pre- 
cisely the  same  effect.  How  that  can,  within  the 
reasonable  imagination  of  anybody,  be  likened  to  an 
accident  happening  to  a  ship  by  reason  of  the  ele- 
ments I  cannot  see.  It  seems  to  me  to  be  wholly  un- 
like the  **  perils  of  the  sea  '*  as  hitherto  construed.  If 
yoa  construed  the  words  **  perils  of  the  sea  **  to  in- 
clude any  accident  which  may  happen  to  a  ship  in  the 
ordinary  ooorse  of  navigation,  of  course  this  case  is 


within  those  terms,  but  so  to  construe  those  words  is 
to  construe  them  in  a  way  which  has  been  over  aud 
over  again  overruled. 

Then  it  was  argued  that  the  general  words  cover  all 
losses  incident  to  the  navigation  of  a  vessel  during  the 
voyage.  If  that  be  true,  then  it  seems  to  me  that  all 
the  preceding  words  in  the  policy  might  as  well  be 
struck  out  as  of  no  effect.  I  cannot  accede  to  that  view. 
Then  it  is  said  that  the  general  words  cover  all  losses 
incident  to  the  navigation  of  the  vessel  during  the 
voyage,  because  all  losses  incident  to  the  navigation 
of  the  vessel  during  the  voyage  are  of  the  tame  kind 
as  losses  by  **  perils  of  the  sea."  It  seems  to  me  that 
this  is  to  break  away  from  the  recognised,  decided 
meaning  of  the  words  **  perils  of  the  sea.*' 

For  these  reasons  I  cannot  agree  in  this  case,  which 
to  my  mind  goes  much  further  than  the  case  of  Wett 
India  Telegraph  Co.  v.  Home  and  Colonial  Ina.  Co,,  6 
Q.  B.  Div.  51,  that  there  was  a  loss  within  any  of  the 
terms  of  the  policy.  In  my  opinion  therefore  that  case 
doe9  not  cover  the  present,  and  the  assured  have  suf- 
fered a  loss  which  is  not  within  the  policy. 

I  will  say  one  word  as  to  what  the  court  are  being 
enticed  into  doing.  It  is  well  known  that  the  under- 
writers and  the  assured  are  neither  of  them  willing  to 
alter  the  words  of  the  policy,  and  they,  doubting 
whether  the  words  will  cover  any  particular  case,  try 
to  entice  the  court  into  altering  the  interpretation  of 
the  words  of  the  policy  by  altering  the  rules  of  con- 
stmction,  which  are  as  applicable  to  a  policy  of  insur- 
ance as  to  every  other  contract.  I  decline  to  go  one 
step  in  that  direction.  If  parties  want  to  cover  new 
losses,  it  is  their  business  to  find  the  words  which  are 
to  cover  them,  apd  they  have  no  right  to  try  to  draw 
the  courts  into  a  process  of  interpretation  which  has 
been  ignored  and  declined  as  long  as  I  can  recollect 
any  thing  about  the  law. 

[See  88  Alb.  Law  Joub.  389.— Ed.] 


CABRIER—PASSENGEH^SAGQAGE  DELIVERED 
TO   PORTER    TO    ACCOMPANY  PAS- 
SENGER. 

ENGLISH  doURTlOF  APPEAL,  APBIL  U,  UM. 

Bunch  v.  Gbbat  Western  Ry.  CJo.* 

The  female  plaintiff  arrived  at  a  station  on  the  defendants' 
railway  forty  minutes  before  the  starting  time  of  her 
train.  She  had  a  bag  and  two  other  articles  of  luggage, 
which  a  porter  took  into  the  station.  She  saw  the  two 
latter  labelled,  and  told  the  porter  she  wished  the  bag  to 
be  put  in  the  train  with  her,  aud  aslced  If  it  would  be  safe 
to  leave  It  with  him.  He  replied  -that  It  would  be  quite 
safe,  and  she  then  went  to  meet  her  husband  and  get  a 
ticket.  They  returned  together  in  ten  minutes  and 
found  that  the  two  labelled  articles  had  been  put  into  the 
van  but  that  the  bag  was  not  forthcoming.  At  the  trial 
the  judge  found  that  the  porter  had  been  neg- 
ligent In  not  being  In  readiness  to  put  the  bag  into  the 
carriage  on  the  return  of  the  female  plaintiff,  and  that 
the  defendants  were  liable  for  Its  loss.  Hdd  (by  Lord 
E^er,  M.  R.,  and  IJndley,  L.  J.,  Lopes,  L.  J.,  dissen- 
tiente),  that  there  was  eridence  to  warrant  the  judge  In 
finding  that  the  bag  was  Intrusted  to  the  porter  for  the 
purpose  of  the  transit,  and  not  to  be  taken  charge  of 
while  the  journey  was  suspended,  and  that  he  was  acting 
within  the  scope  of  his  authority  in  taking  chaige  of  it. 
A  CTIONforlost  baggage.    The  opinion  states  the 


C.  C.  Scoti,  for  plaintiff^. 

n.  S.  Wright,  for  defendants. 
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Lord  Eshbb,  M.  R.  Iu  this  case  the  question  has 
been  tried  in  the  County  Court,  and  upon  that  there 
was  an  appeal  to  the  Divisional  Court  consisting  of 
two  judges,  my  Brothers  Day  and  A.  L.  Smith,  who 
differed  in  opinion ;  and  the  latter,  for  the  purpose  of 
allowing  the  case  to  come  to  the  Court  of  Appeal, 
withdrew  his  judgment,  and  the  case  is  here  by 
leave. 

The  question  is,  whether  there  was  evidence  before 
the  County  Court  judge  upon  which  he  might  reason- 
ably find  for  the  plaintiff.  If  there  was  such  evidence, 
neither  the  Divisional  Court  nor  this  court  is  entitled 
to  overruie  the  decision. 

The  evidence  was  that  a  ticket  had  been  talcen  by 
the  husband  at  Moorgate  street  by  which  he  was  to 
go  to  Paddington,  and  from  there  some  distance  Into 
the  country.  His  wife  was  to  meet  him  at  the  sta- 
tion ;  she  brought  the  luggage,  and  when  she  arrived 
at  the  Paddington  station,  the  three  articles  were 
taken  by  a  porter  Into  the  station.  She  told  him 
where  they  were  to  go,  but  said  she  wished  the  Glad- 
stone bag  to  be  put  into  the  train,  that  is,  into  the 
carriage  with  her,  and  asked  if  it  would  be  safe  to 
leave  it  with  him.  It  Is  obvious,  or  at  all  events  it 
was  obvious  to  the  County  Court  judge,  that  the  way 
to  treat  the  matter  is,  as  though  she  had  said :  '*  My 
husband  is  coming  to  meet  me,  we  are  going  by  the 
train,  I  have  brought  the  luggage  here  and  I  am  going 
to  meet  him  at  this  station  and  take  my  ticket— will 
the  thing  be  safe?"  Then  she  goes  and  meets  her 
husband  at  the  station,  at  the  ticket  office  where  her 
husband  has  taken  a  ticket  for  her,  and  when  they 
come  back  the  bag  is  gone.  The  evidence  is  that  she 
was  away  for  ten  minutes.  We  must  take  into  ac- 
count, no  doubt,  that  when  she  went  to  the  station,  it 
was  forty  minutes  before  the  train  was  advertised  to 
start,  but  the  evidence  Is  open  to  this  construction— 
that  the  train  actually  came  up  to  the  platform  ten 
minutes  after  she  got  there. 

The  question  arises,  what  are  the  liabilities  of  the 
company  with  regard  to  that  bag?  It  is  said  that  the 
porter  had  possession  of  it  beyond  the  scope  of  his 
authority ;  and  that  therefore  if  anybody  Is  liable  for 
its  loss  it  is  the  porter  and  not  the  railway  company. 
It  seems  to  me,  that  with  regard  to  the  public,  the 
scope  of  a  porter*s  authority  is  to  be  measured  by 
what  the  company  deliberately  allow  their  porters  to 
do,  and  they  cannot  say  that  a  porter  is  acting  beyond 
the  scope  of  his  authority  with  regard  to  the  public, 
by  reason  of  some  secret  orders  which  they  have 
given  to  him.    That  is  the  first  proposition  I  put. 

Now  what  do  porters  do,  when  you  arrive  at  a  sta- 
tion ?  The  railway  company,  as  we  know,  allow  their 
porters  to  take  the  luggage  on  to  the  platform.  That  is 
the  first  step.  When  it  is  on  the  platform,  on  any  part 
of  the  platform  in  some  railway  stations  or  at  a  par- 
ticular part  of  the  platform  iu  other  railway  stationsf 
tell  them  where  you  are  going,  and  your  luggage  is  to 
go  into  the  van.  It  is  labelled.  But  all  that  time,  be- 
fore It  is  labelled,  and  after  and  until  it  is  put  into  the 
van,  it  is  generally  in  the  custody  of  a  porter,  and 
almost  always  of  the  porter  who  first  took  it. 

Now  with  regard  to  that  labelled  property,  It  seems 
to  me  that  it  is  within  the  scope  of  the  porter's  author- 
ity to  take  that  luggage  on  behalf  of  the  railway  com- 
pany; and  from  the  moment  It  gets  Into  the  posses- 
sion of  a  porter  it  is  in  the  possession  of  the  railway 
company  for  the  purposes  of  carriage  unless  some- 
thing intervenes  to  alter  that  state  of  things.  Until 
that  something  Intervenes,  that  luggage  is  in  their 
custody  for  the  purpose  of  conveyance ;  they  are 
common  carriers  of  it,  and  liable  as  common  cur- 
riers. 

Now  comes  the  case  of  luggage  which  Is  not  to  go 
into  the  van.    Here  again  It  must  be  known  to  every- 


body that  the  porters  take  possession  of  such  luggaiBi 
at  the  same  time  that  they  take  possession  of  the 
other,  and  they  take  it  on  to  the  platform  or  to  the 
carriage.  During  the  whole  of  that  time  It  is  in  pro- 
cess of  conveyance  to  the  place  to  which  the  pas- 
senger is  going,  and  is  In  possession  of  a  servant  of  the 
railway  company.  I  cannot  fee  any  distlnotlon  dur- 
ing that  time  between  the  luggage  which  is  to  be  label- 
led, and  the  luggage  which  is  not,  or  between  the  lug- 
gage which  is  labelled,  and  the  luggage  which  Is  not, 
up  to  the  time  when  they  arrive  at  the  train.  Now 
when  luggage  arrives  at  the  train.  If  you  no  longer 
leave  it  to  the  railway  company  to  put  it  where  they 
please  in  the  train,  but  Insist  that  It  shall  be  put  into 
a  carriage  in  which  you  are  going,  you  alter  the  state 
of  things;  you  take  It  partly  Into  your  own  control, 
but  not  absolutely,  because  as  pointed  out  in  some  of 
the  cases,  when  the  company  are  carrying  you,  they 
are  carrying  your  box  or  parcel  as  well.  Under  those 
circumstances  they  are  not  liable  as  common  carriers, 
although  the  thing  is  In  process  of  conveyance,  because 
you  have  taken  It  partly  Into  your  own  control,  but 
they  are  liable  as  bailees,  as  people  who  have  under- 
taken to  carry  you  and  your  luggage,  and  they  are  lia- 
ble only  for  negligence. 

When  you  arrive  at  the  other  end  It  is  equally  well 
known  that  the  companies  hold  out  to  the  public  that 
their  porters  may  take  luggage  from  the  carriage  to 
the  entrance  of  the  railway,  and  there  put  it  Into  » 
cab.  If  they  were  common  carriers  at  the  beginning 
of  the  journey,  that  is  from  the  entrance  of  the  sta- 
tion to  the  carriage,  I  cannot  see  but  that  «t  the  end 
of  the  journey,  the  thing  being  still  In  process  of  con- 
veyance, and  exclusively  In  their  power,  they  are  com- 
mon carriers  In  such  case  also.  Thus  the  condition 
and  the  liability  of  common  carriers  Is  only  suspended 
during  the  time  when  joint  possession  Is  taken  with 
the  railway  company,  that  is,  whilst  the  parcel  is  In 
the  carriage  with  you  where  you  have  directed  It  to 
be  put.  But  when  It  Is  In  the  possession  of  the  port- 
ers in  a  way  in  which,  and  at  a  time  when  the  com- 
pany allow  their  porters  to  take  It,  by  holding  them 
out  as  having  authority  to  take  It,  then  it  seems  to 
me  that  it  is  being  conveyed  by  the  company,  they  are 
paid  for  the  conveyance  of  It,  and  they  are  common 
carriers  of  It. 

There  is  another  state  of  things.  Yon  may  have 
your  luggage  taken  on  to  the  station,  and  you  may  not 
be  for  a  time  going  on  your  journey ;  and  If  suspend  • 
Ing  your  journey,  you  put  your  things  Into  a  cloak 
room,  you  put  them  there,  not  for  the  purpose  of  be- 
ing conveyed,  but  for  the  purpose  of  being 
warehoused.  If  instead  of  putting  the  company 
into  the  position  of  warehousemen,  you  give  the  lug- 
gage to  a  porter,  or  to  a  bystander,  or  to  anybody  else 
upon  the  same  conditions,  the  same  reasoning  applies. 
If  therefore  you  ask  a  porter  to  take  it  under  such 
circumstances  that  the  proper  conclusion  of  fact  is 
that  it  is  not  there  for  the  purpose  of  conveyance,  but 
for  a  time  for  another  purpose,  of  course  you  cannot 
put  the  railway  company  Into  a  position  of  responsi- 
bility, and  you  must  look  to  the  porter  alone.  But 
that  Is  always  a  question  of  fact,  and  depends  upon  a 
considerable  number  of  circumstances.  It  Is  not  be- 
cause a  person  asks  a  porter  **  Would  this  be  safe 
whilst  I  do  a  certain  thing?**  or  because  a  person  says 
to  a  porter  *'  Will  you  take  care  of  this?  **  that  that  Is 
conclusive  that  the  journey  is  suspended.  It  is  not 
conclusive.  Supposing,  for  Instance,  you  take  your 
luRKAffo  to  the  station,  and  the  porter  takes  It  from 
you,  and  you  say  **  Will  this  be  safe  with  you  whilst  I 
go  to  the  ticket  office  to  take  my  ticket? "  The  ticket 
office  may  not  be  open,  or  there  may  be  ten  or  twenty 
people  before  you  In  line,  and  you  have  to  wait  your 
turn,  but  can  anybody  say  that  the  teapslt  of  your 
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laggage  is  stopped  meanwhile  becaase  of  these  tempo- 
rary checks,  which  are  uot  inteuded  to  saspeud  the 
joarDCj,  but  which  are  incideuts  of  the  journey?  It 
would  be  monstrous  to  say->that  is  my  opinion— that 
the  porter  is  exceeding  his  authority  if  he  holds  your 
lugsage  for  you  whilst  you  take  your  tiolcet.  I  will  go 
further,  and  ask  if  he  carries  it  up  toward  the  car- 
riage, and  you  say  **  I  am  going  to  get  a  newspaper  at 
the  boolutall,"  and  he  loses  it  whilst  you  are  gone  for 
your  newspaper  to  the  bookstall,  has  the  whole  rela- 
tion been  chauged  whilst  you  go  to  the  bookstall  ?  Or 
if  you  go  to  the  refreshment  room,  which  has  been 
opened  there  by  the  authority  of  the  railway  com- 
pany, and  in  order  that  passeugers  may  go  to  it  dur- 
ing their  journey,  if  the  porter  were  to  hold  your  bag 
whilst  you  go  to  the  refreshment  room,  it  being  your 
understanding  all  the  time  that  the  journey  is  going 
on,  and  that  that  is  part  of  it,  and  an  incident  in  it,  I 
cannot  think  that  the  relation  between  you  and  him 
Is  altered.  As  long  as  you  do  not  suspend  your  jour- 
ney your  luggage  is  in  the  care  of  the  railway  com- 
pany, and  they  are  liable  as  common  carriers,  except 
during  a  time  when  you  yourself  take  part  possession 
of  your  luggage,  and  although  they  are  not  common 
carriers  during  that  time,  that  is  from  the  piiomeut 
when  that  relation  of  common  control  between  you 
and  them  takes  place,  yet  before  you  come  into  that 
position  they  are  common  carriers*  and  after  that  po- 
sition of  common  control  ceases  they  are  common  car- 
riers.   That  is  my  view  of  the  law. 

Now  it  is  said  that  view  has  been  overruled,  and 
decided  by  a  court  of  equal  jurisdiction  with  this  in 
the  case  of  Bergheim  v.  bhreat  Eastern  Ry,  Co..  3  C.  P. 
D.22L 

In  Butcher  v.  London  and  South  Westen^  Ry,  Co.^  16 
C.  B.  13;  24  L.  J.  (C.  P.)  137,  the  plaintiff,  a  passenger 
by  railway,  brought  with  him  into  the  carriage  a  car- 
pet bag  containing  a  large  sum  of  money,  and  kept  it 
in  his  own  possession  until  the  arrival  of  the  train  at 
the  London  terminus.  On  alighting  from  the  car- 
riage with  the  bag  in  his  hand,  the  plaintiff  permitted 
a  porter  of  the  company  to  take  it  from  him  for  the 
purpose  of  securing  for  him  a  cab.  The  porter  having 
found  a  cab  (within  the  station),  placed  the  carpet 
bag  on  the  foot-board  thereof,  and  then  returned  to 
the  platform  to  get  some  other  luggage  belonging  to 
the  plaintiff,  when  the  cab  disappeared,  and  the  car- 
pet bag  and  Its  contents  were  lost.  Now  what  was 
there  the  case?  It  is  obvieus  that  there,  some  of  the 
losSAge  was  in  the  van,  and  the  porter  went  back  to 
take  it  out.  **  Held,  that  this  was  a  loss  by  the  negli- 
gence of  the  company,  for  which  they  were  responsi- 
ble In  damages.*'  I  note  the  word  ** negligence,"  but 
I  take  it  they  were  there  held  liable  as  common  car- 
riers, because  it  cannot  be  said  that  it  was  negligence 
to  put  a  thing  on  the  foot-board  of  a  cab,  which  was 
the  very  place  where  it  was  to  be  put. 

In  Richards  v.  London  Brighton  and  South  Coast  Ry. 
Co.,  7  C.  B.  830 ;  18  L.  J.  (C.  P.)  251,  It  was  proved  that 
the  plaintiff's  wife,  accompanied  by  a  female  servant, 
took  places  for  London  in  a  first-class  carriage  on  the 
defendants*  railway  at  the  Woodgate  station,  near 
BogaoT,  bringing  with  them  a  considerable  quantity  of 
luggage,  which  was  weighed,  and  the  excess  beyond 
the  qoantity  allowed  to  first-class  passengers  paid  for. 
On  their  arrival  at  the  terminus  at  London  Bridge, 
the  lady,  who  was  an  invalid,  was  assisted  to  a  hack- 
ney coach,  into  and  upon  which  the  luggage  was 
placed  by  certain  servants  of  the  company,  who  upon 
the  maid  attempting  to  remove  the  small  articles  from 
the  railway  carriage  to  the  coach,  desired  her  not  to 
trouble  herself,  as  they  (the  porters)  would  see  to  the 
luKKAS®*  0pon  reaching  the  residence  of  the  plaintiff 
it  was  for  the  first  time  discovered  that  part  of  the 


luggage,  viz.,  a  dressing-case  containing  trinkets  and 
jewelry,  which  had  been  placed  by  the  driver  of  the 
fiy  which  conveyed  the  plaintiff's  wife  and  her  servant 
from  Bognor  to  the  Woodgate  station,  under  the  seat 
of  the  railway  carriage,  was  missing.  '*  Held,  that  the 
duty  of  the  defendants  as  common  carriers  continued 
until  the  luggage  was  placed  in  the  hackney  carriage.*' 
There  is  a  case  directly  in  point,  only  it  relates  to  the 
other  end  of  the  journey.  I  should  mention  also 
Leach  v.  South  Eastern  Ry.  Co.,  34  L.  T.  (N.  S.  184, 
which  seems  to  me  to  come  to  the  same  thing.  Are 
they  overruled  by  Bergheim  y.  Oreat  Eastern  Ry.  Co., 
3  C.  P.  D.  221 7  In  my  opinion  they  are  not.  As  I  say, 
whilst  the  thing  is  in  the  carriage  with  you,  or  in  the 
carriage  where  you  have  directed  it  to  be  put,  inas- 
much as  you  have  taken  part  control  during  the  time 
that  you  do  so,  the  company  are  not  common  carriers, 
although  they  are  carriers.  That  I  take  to  be  the  law. 
The  question  must  always  be  whether  the  facta  bring 
it  within  that  view  of  the  law.  In  my  opinion  there- 
fore the  question  must  be  a  question  of  fact.  Had 
this  lady,  who  had  the  control  over  the  thing  at  the 
time,  given  this  luggage  to  the  porter  for  the  purpose 
of  suspending  the  journey,  so  that  It  should  be  In  his 
custody,  not  for  the  purpose  of  holding  it  for  a  time 
whilst  she  suspended  the  journey?  It  seems  to  me  it 
was  open  to  the  County  Court  judge  to  say  she 
brought  it  there  and  gave  it  to  the  porter  at  the  com- 
mencement of  the  journey,  and  that  she  only  asked 
him  whether  It  would  be  safe  in  his  custody  whilst  she 
proceeded  to  take  a  step  in  that  very  journey  which 
had  then  commenced,  namely,  to  go  to  the  ticket  of- 
fice and  take  the  ticket.  Under  those  circumstances, 
until  it  was  In  the  carriage  where  she  told  him  it  was 
to  be  put,  whether  it  was  ticketed  or  not,  the  porter, 
according  to  his  usual  habit,  as  authorized  by  the  com- 
pany, had  taken  It  into  his  possession  for  the  com- 
pany, and  it  was  in  the  possession  of  the  company  for 
the  purpose  of  the  transit.  The  transit  was  all  the 
time  proceeding,  although  of  course  subject  to  the  or- 
dinary delays,  and  therefore  they  held  this  bag  as  com- 
mon carriers. 

With  regard  to  the  question  of  liability  being  lim- 
ited by  the  ticket.  If  the  company  authorized  Its  ser- 
vant to  take  possession  of  the  luggage  before  a  ticket 
was  obtained,  what  is  on  the  ticket  cannot  affect  the 
matter.  Whether  this  luggage  was  carried  under  the 
ticket  taken  by  the  husband  at  Moorgate  street,  or 
under  the  ticket  given  to  the  wife,  is  a  problem  which 
I  do  not  care  to  solve.  If  the  latter  is  the  case,  the  bag 
was  lost  before  that  ticket  was  given.  If  the  former 
no  evidence  of  what  that  ticket  was  was  laid  before 
the  County  Court  judge;  and  further,  a  ticket  taken 
in  Moorgate  street  could  not  be  any  notice  with  re- 
gard to  luggage  which  was  put  in  at  Padding- 
ton. 

I  am  of  opinion  that  there  was  evidence  In  this  case 
upon  which  the  County  Court  judge  might  properly 
find  the  facts  to  be  as  I  have  suggested  they  might  be, 
and  what  is  more,  if  I  myself  had  been  the  judge  of 
fact  I  should  have  found  exactly  as  the  County  Court 
judge  has  found. 

I  am  of  opinion  there  Is  no  ground  for  disturbing  the 
judgment  of  the  County  Court  judge. 

LiNDLBY,  L.  J.  This  case  has  been  argued  in  such  a 
way  as  to  raise  a  question  of  considerable  importance, 
although  the  case  seems  to  me  to  l>e  one  which  need 
not  necessarily  raise  any  such  question.  No  doubt 
this  is  an  instance  of  the  struggle  which  is  going  ou 
day  by  day  between  railway  companies  and  the  pub- 
lic. The  railway  companies  want  to  throw  off  from 
themselves  all  the  responsibility  which  they  can,  and 
they  try  to  do  it  to  an  extent  which  does  not  always 
sncceed.    On  the  other  hand  it  may  be  that  the  pub- 
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lio  want  to  throw  oa  them  responsibilities  which  are 
too  oueroas,  and  suoh  attempts  are  on  their  side  often 
unsuooessful. 

Now  the  oompanj  in  this  case  profess  bj  their  no- 
tice that  they  will  not  be  in   any  case  liable  for  lug- 
gage taken  by  the  passengers  into   the  carriage— not 
liable  even   for  the  negligence  of  their  own  servants. 
That  appears  to  me  to  be  entirely  unreasonable,  and 
goes  a  great  deal  too  far.    They  are  not  common  car- 
riers in  respect  of  luggage  talEen  by  passengers  Into 
the  carriages,  but  they  are  liable  for  negligence,  and  it 
appears  to  me  such  a  notice  as  they  put  out,  and  suoh 
a  profession  as  they  make,  is  met  by  the  provision  of 
the   Railway  and  Canal  Traffic '  Act,  section  7.    It  is 
true  that  in  Cohen  y.  South  Eastern  Ry,  Co.,  2  Ex.  D. 
253,  the  lugggage  there  was  not  taken  with  the  passen- 
ger, but  as  I  understand  Mellish,    J.'s  judgment,  it 
extends  beyond  that,  and  applies  to  all  luggage  which 
is  carried,  whether  with  passengers  or  otherwise.  The 
other  notice  on  which  they  rely  is  to  the  effect  that  if 
passengers  are  desirous  of  leaving  luggage  or  parcels 
under  the  charge  of  the  company  they  must  them- 
selves take  or  see  them  taken  to  and  deposited  in  the 
cloak  room.    Now  whether  this  is  unreasonable   or 
reasonable,  turns  ni>on  the  construction  of  the  notice 
that  the  company's  servants  have  orders  .not  to  take 
charge  of  any  luggage  or  parcels.    A  porter  in  one 
sense  takes  charge  of  luggage  parcels  if  he  takes  them 
for  a  purpose  which  is  admittedly  within  the  scope  of 
his  employment.    It  strikes  me,  applying  a  reasonable 
con8tructlou,what  is  meant  is  this,if  you  want  to  leave 
parcels  in  the  charge  of  the  company  as  distinguished 
from  having  them  taken  to  a  train  by  which  you  are 
going,  or  taken  from  a  train,  you  must  leave  them  in 
the  cloak  room,  and  not  leave  them  about  the  plat- 
form, or  intrust  them  to  a  porter.    If  here  the  time 
was  so  long  that  as  a  matter  of  ordinary  business  it 
would  be  reasonable  to  say  that  the  bag  ought  to  have 
been  put  in  the  cloak  room  and  not  intrusted  to  the 
porter,  I  should  have  thought  it  would  be  just  and 
reasonable  on  the  part  of  the  company  to  say  they 
were  not  responsible.    But  the  facts  of  this  case  ap- 
pear to  show,  to  my  mind  at  all  events,  that  this  Glad- 
stone bag  never  was  taken  charge  of  or  given  in  charge 
to  the  porter  at  all  except  for  the  purpose  of  transit. 
This  was  Christmas  Eve,  and  at  Paddington  station, 
and  there  was  a  throng  of  people.    The  train  started 
at  five.    The  plaintiff's  wife,  who  had  got  the  luggage 
and  took  the  ticket,  arrived  at  twenty  minutes  past 
four,  forty  minutes  before  the  train  started.  Whether 
the  train  was  actually  drawn  up  at  the  platform  at 
the  time  she  arrived,  or  not,  I  cannot  make  out  from 
the  notes,  probably  it  was  not.  It  certainly  was  drawn 
up  at  the  platform  at  half-past  four,  how  much  earlier 
I  do  not  know.    The  lady  arrived,  and  then  to  use  her 
own  language— I  will  take   the  judge's   notes— what 
happened  was   this :    **A  porter  came  forward   and 
took  the  luggage  on  a  trolly  to  be  labelled.    I  saw  the 
portmanteau   and  hamper  labelled  to   Bath.    I  told 
him  I  wished  the  Gladstone  bag  to  be  put  in  the 
train, '*  that   no    doubt  means   the  carriage,  "and  I 
asked  him  if  It  would  be  safe  to  leave  it  with  him.  He 
replied  that  it  would  be  quite  safe,  and  he  would  guard 
the  luggage  and  put  It  in  the  train.    I  then  went  back 
to  meet  my  husband  and  get  my  ticket.'*    Then  she 
says  she   was  away  ten   minutes,  and   when   she   re- 
turned the  trolly  had  gone  away,  and  the  luggage  had 
been  put  Into  the  van.    That  shows  to  demonstration 
that  the  train  was  up.    Can  she  be  said  to  have  em- 
ployed that  porter  to  take  charge  of  those  things  as 
distinguished  from  taking  them  to  the  carriage?  That 
is  a  question  of  fact  on  which,  as  I  understand,  Day, 
J.,    and  A.    L.   Smith,  J.,  differed.    I  take  the  view 
which  has  been  adopted  by  the  County  Court  judge 
and  A.  L.  Smith,  J.    It  seems  to  me  to  be  a  simple 


case  of  transit,  not  of  intrusting  to  the  porter  In  any 
sense  than  that  in  which  every  thing  put  into  his 
hands  is  intrusted  to  him.  It  is  very  true  that  there 
wassome  short  time  during  which  it  would  not  be 
necessary  for  him  actually  to  keep  walking  or  rolling 
this  trolly.  There  was  a  short  delay,  but  a  delay  so 
short  as  to  make  It  utterly  unreasonable  to  suppose 
that  this  ought  to  be  held  to  be  beyond  the  scope  of 
his  duty.  It  is  not  essential  in  this  case  to  say  more 
than  this,  that  the  porter  was  acting  within  the  scope 
of  his  employment  in  taking  this  luggage  in  the  way 
he  did  from  the  cab  to  the  train.  Whether  during 
that  interval  the  railway  company  were  common  car- 
riers, as  is  stated  by  the  master  of  the  rolls,or  whether 
they  were  not,  appears  to  me  to  be  immaterial  for  the 
purpose  of  this  particular  decision.  Because  even  if 
they  were  not,  if  we  once  arrive  at'.the  conclusion  that 
the  porter  was  acting  within  the  scope  of  his  author- 
ity, the  County  Court  judge  has  found  negligence,  and 
that  is  sufficient  for  this  case.  I  prefer  to  stand  upon 
that,  and  that  Is  what  we  are  to  go  on  in  this  case. 
The  other  appears  to  be  a  difficult  point.  The  view 
taken  by  the  County  Court  judge  appears  to  me  to 
be  right,  and  therefore  the  appeal  ought  to  be  al- 
lowed. 

Lopes,  L.  J.  It  is  to  my  mind  impossible  to  say  that 
this  is  not  a  case  of  considerable  importance,  having 
regard  to  the  fact  that  railways  are  now  almost  the 
exclusive  mode  of  locomotion  in  this  country,  and  the 
question  raised  g^reatly  affects  the  liability  of  railway 
carriers,  and  also  the  remedy  which  belongs  to  passen- 
gers against  those  companies.  I  regret  very  much  to 
say  that  I  differ  from  the  judgment  and  conclusion 
which  has  been  arrived  at  by  the  rest  of  the  court  In 
this  case.  I  do  not  mean  to  say  that  I  differ  from 
some  of  the  illustrations  which  have  been  put  by  the 
master  of  the  rolls.  I  entirely  adopt  them,  but  I  do 
not  hesitate  to  say  that  I  think  they  differ  from  this 
case  Ufto  eodo.  The  question  Is  this,  was  there  any 
evidence  upon  which  the  County  Court  judge  might 
reasonably  find  for  the  plaintiff.  In  my  opinion  there 
was  no  evidence  that  the  porter  took  charge  of  this 
Gladstone  bag  on  behalf  of  the  company. 

Now  it  is  most  important  In  this  case  to  ascertain 
the  actual  f  acts,and  I  know  of  no  better  way  of  getting 
at  them  than  to  read  a  portion  of  the  evidence.  This 
lady  arrived  at  the  Paddington  station,  and  her  hus- 
band was  to  come  from  Moorgate  street  to  meet  her 
at  that  station,  and  the  account  she  gives  is  this.  She 
snys :  **  I  had  the  three  articles,  the  portmanteau,  the 
hamper,  and  the  Gladstone  bag,  and  a  porter  came 
forward  and  took  the  same  on  a  trolly  to  be  labelled. 
I  saw  the  portmanteau  and  hamper  labelled  to  Bath. 
I  told  him  I  wished  the  Gladstone  bag  to  be  put  in  the 
train,  and  I  asked  him  if  it  would  be  safe  to  leave  It 
with  him.  He  replied  that  it  would  be  quite  safe  and 
that  he  would  guard  the  luggage  and  put  It  in  the 
train.  I  then  went  back  to  meet  ray  husband,  and  get 
my  ticket.  When  I  came  back  the  luggage  had  been 
put  In  the  van,"  that  Is,  the  other  two  articles,  **  and 
the  Gladstone  bag  was  not  forthcoming.  The  porter 
was  standing  by  the  luggage  when  I  left  it,  and  the 
Gladstone  bag  was  there  all  safe  then.  I  saw  the  por- 
ter still  there  two  minutes  after  I  left  him.  I  returned 
with  my  husband  about  ten  minutes  afterward,  and 
the  bag  was  gone."  Then  she  says :  '*  I  am  quite  sure 
the  porter  said  '  the  luggage  will  be  all  right.'  It  was  a 
little  after  half -past  four  when  I  came  back.  Inhere 
was  a  great  crowd."  Under  these  circumstances  the 
question  which  arises  is  this,  was  the  porter  acting 
within  the  scope  of  his  authority.  If  he  was,  the  com- 
pany are  liable,  if  he  was  not,I  take  it  the  company  are 
not  liable. 

Now,  first,  let  me  consider  what  is  the  employment 
of  an  ordinary  porter.    I  should  say  th&^%^ 
Digitized  by' 


THE  ALBANY  LAW  JOUKNAL. 


115 


porter  was  the  servant  of  the  oompany  to  carry  or 
trausport  goods  from  the  cab  or  the  outside  of  the  sta- 
tion to  the  traiu.  I  do  not  oare  whether  it  be  van 
goods  or  hand  goods.  But  I  should  saj  that  it  was 
not  part  of  the  employment  of  a  porter  to  take  charge 
of  luggage  except  duriug  that  transit.  I  mean  by  that 
during  the  time  which  is  fairly  and  reasonably  neces- 
sary for  that  transit.  Now  it  seems  to  me  that  there 
is  an  important  and  significant  distinction  between 
the  hamper  and  portmanteau  and  the  Gladstone  bag. 
That  the  two  articles,  the  hamper  and  portmanteau, 
were  taken  by  the  company  as  common  carriers  there 
can  be  little  doubt,  and  they  were  liable  for  them.  But 
was  the  bag  so  taken?  Suppose  the  bag  instead  of  be- 
ing left  on  the  barrow,  if  the  train  had  been  in,  had 
been  put  into  the  carriage  in  which  the  lady  intended 
to  travel,  it  Is  perfectly  clear  that  inasmuch  as  there 
would  have  been  no  negligence,  the  company  would 
not  have  been  liable  had  it  been  lost.  Nor  are  theyi 
it  seems  to  me,  when  the  bag  is  left  in  charge  of  the 
porter  to  l>e  subsequently  put  into  the  train  with  the 
passenger.  It  appears  to  me  that  she  had  intended, 
obviously  intended,  to  resume  the  possession  of  that 
bag  at  a  later  period  and  take  it  into  the  carriage  with 
her.  It  seems  to  me  that  in  effect  she  always  retained 
personal  control  over  that  bag.  I  am  at  a  loss  to  see 
how  it  can  be  said  that  the  company  are  to  be  liable 
for  that  bag  when  left  in  the  charge  of  the  porter  sub- 
sequently to  be  placed  in  the  carriage,  when  if  it  had 
been  placed  in  the  carriage  they  would  not  have  been 
held  liable  as  insurers. 

Putting  it  shortly,  my  view  is  this :  I  do  not  think 
it  is  part  of  the  employment  of  an  ordinary  porter  to 
take  charge  of  luggage  beyond  the  time  usually  or  rea- 
sonably— I  should  say  reasonably — necessary  for  this 
transit.  I  am  referring  now  to  the  luggage  which  is 
not  labelled,  but  which  is  subsequently  to  be  placed  in 
the  oarriage  with  the  passenger.  Nor  do  I  think  that 
an  ordinary  porter  is  the  agent  of  the  company  to 
take  charge  of  passengers,  luggage,  such  as  this  Glad- 
stone bag,  whilst  the  passenger  is  otherwise  employed 
for  his  own  convenience. 

It  may  be  said  that  the  passenger  here  was  not 
otherwise  employed  for  her  own  convenience.  The 
evidence  however  is  not  as  it  was  put  by  the  master  of 
the  rolls,  as  I  understood  him,  that  she  merely  went 
for  the  purpose  of  getting  the  ticket,  which  would 
have  taken  a  very  short  time,  and  might  have  been 
done  almost  in  sight  of  the  luggage  for  any  thing  I 
know,  bat  she  went  for  the  purpose  of  meeting  her 
husband,  and  meeting  him  outside  the  entrance  to  the 
booking  ofl9lce.  Can  it  be  said  that  was  not  for  her 
own  convenience?  In  the  course  of  the  argument  it 
was  conceded,  as  I  understood,  that  if  the  passenger 
had  gone  away  to  some  neighboring  shop,  and  had  left 
the  bag  in  the  way  it  was  left,  then  the  company  could 
not  be  liable.  It  was  suggested  that  if  the 
defendants  were  not  to  l>e  liable  in  this  case,  the 
business  of  a  railway  company  could  not  be  car- 
ried on.  I  do  not  venture  to  express  an  opinion  as 
to  whether  that  is  a  correct  observation  or  not.  But 
it  appears  to  me  there  is  another  observation  which 
may  be  made  with  equal  force  and  equal  justice,  and 
that  is  this,  if  it  is  to  be  held  that  a  railway  company 
should  find  porters  at  their  stations  to  take  charge 
for  the  period  often  minutes,  of  hand  luggage  of  paal 
sengers  who  arrive  there,  it  seems  to  me  very  difficult 
to  see  how  the  business  of  a  railway  company  could 
be  carried  on.  My  view  therefore  entirely  agrees  with 
the  Judgment  of  Day,  J.,  in  the  Divisional  Court,  and 
I  think  the  Judgment  of  the  County  Court  Judge  was 
wrong. 

Appeal  allowed ;  Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs,  Jngle^  Cooper  A  Holmes. 

Solicitor  for  defendants,  R.  R,  Nelson, 


NEW  rORK  COURT  OF  APPEALS  ABSTRACT. 

iNBURANOl!  —  MUTUAI«  BBNBUT    BOCTKTIES  —  I^WS 

1875,  GH.  287— EXTENT  OF  BENEFIT.— There  is  nothing 
in  chapter  267,  Laws  1875,  which  restricts  the  object  of 
the  societies  formed  under  it,  to  the  relief  of  families 
or  their  members;  and  where,  by  its  laws,  defendant 
directed  that  aid  be  afforded  to  the  members,  their 
families  or  assigns,  in  case  of  a  member's  death,  etc., 
the  society  cannot  escape  the  payment  of  the  stipula- 
ted sum  to  a  person  because  he  is  not  a  member  of  the 
family  of  the  deceased.  There  is  nothing  in  the  act 
which  restricts  the  object  of  the  societies  formed 
under  it,  to  the  relief  of  families  of  their  members. 
They  may  be  formed  for  general  purposes  of  benevo- 
lence, and  for  many  other  objects,  such  as  social,  po- 
litical, athletic,  sporting,  etc.  Neither  does  the  cer- 
tificate of  association  of  the  defendant  restrict  the  ap- 
plication of  its  funds  to  the  relief  of  a  member  or  his 
family,  except  where  such  relief  is  to  be  extended 
during  the  life  of  the  member.  But  the  by-laws  dis- 
close the  plan  by  which  the  society  propose  to  carry 
out  the  object  stated  in  the  certificate,  viz.:  **To 
combine  the  efforts  of  all  its  members  with  the  view 
to  effect  mutual  relief,  aid,  and  systematic  contribu- 
tions of  benevolence  and  charity  during  their  life- 
time;"  and  this  plan  was  to  combine  their  contribu- 
tions so  as  to  secure  mutual  benefit  to  the  members, 
and  to  afford  aid  to  their  families  or  assigns  in  .case  of 
a  member's  death,  by  issuing  the  certificates  of  mem- 
bership, before  referred  to,  whereby  the  payment  of 
12,000  was  secured  to  the  legal  representatives  of  each 
member  on  his  decease,  or  to  such  other  beneficiaries 
as  he  might  cause  to  be  designated  in  the  certificate. 
By  this  means  each  member,  in  consideration  of  the 
sums  contributed  by  him  to  the  funds  of  the  society, 
became  entitled  to  an  instrument  similar  to  a  policy 
of  insurance  upon  his  life,  and  was  empowered  to 
designate  the  person  to  whom  the  stipulated  sum 
should  be  paid  upon  his  death.  This  power  was  a 
present  benefit  to  the  member,  as  he  might  use  it  for 
the  purpose,  not  only  of  making  future  provision  for 
some  member  of  his  family,  or  some  other  object  of 
his  benevolence,  but  even  to  raise  money  to  supply  bis 
own  Immediate  necessities,  and  it  was  no  concern  of 
the  society  in  what  manner  he  made  It  available.  The 
society  could  not,  in  any  event,  escape  the  payment  of 
the  stipulated  sum;  for  if  as  it  now  claims,  the  desig- 
nation of  a  person  not  a  member  of  the  family  of  the 
deceased  was  void,  the  payment  would,  according  to 
the  terms  of  the  by-laws  and  certificate,  be  due  to  his 
legal  representatives.  For  the  reasons  stated,  we  are 
of  opinion  however  that  the  designation  of  Massey  as 
a  beneficiary  was  not  in  contravention  of  the  certifi- 
cate of  incorporation.  That  certificate  did  not  contain 
the  restriction  which  appears  in  the  certificate  of  in- 
corporation referred  to  in  the  case  of  State  v.  Central 
Ohio  Mut.  ReUef  Ass*n,  29  Ohio  St.  408.  In  that  case 
the  certificate  stated  the  objects  of  the  association  to 
be  "for  the  mutual  protection  and  relief  of  its  mem- 
bers, and  for  the  payment  of  stipulated  sums  of  money 
to  the  families  or  heirs  of  the  deceased  members  of 
the  association.**  And  in  Folmer*s  Appeal,  87  Penn. 
St.  135,  the  charter  of  the  relief  association  shall  be 
the  relief  of  widows,  orphans,  or  families  of  deceased 
members."  The  language  In  the  cases  cited  was 
clearly  restrictive,  but  In  the  present  case  the  certifi- 
cate of  incorporation  is  much  more  broad.  It  de- 
clares the  objects  of  the  association  to  be  to  combine 
the  efforts  of  the  members  with  a  view  to  effect  mu- 
tual relief,  leaving  the  details  of  the  plan  to  be  pro- 
vided in  the  by-laws;  and  these  by-laws  provided  for 
the  system  of  life  insurance  before  detailed,  with  the 
power  to  each  member  to  designate  any  person  he 
might  choose  to  receive  paymentrSFune  1,  liSG.  Af as- 
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aey  v.  Mutual  JUlief  Soc  of  Rochester^  N.  F.  Opinion 
bjRapallo,  J. 

NeOLTOKNOB  —  CONTRIBUTOBT— SXPOSINO  BSNZINB 

NBAB  XNGiNB.— Where  the  '* spark  arrester"  in 
the  smoke-staok  of  an  engine  is  so  defective  that  fire 
escapes,  and  ignites  the  vapor  arising  from  plaintiff's 
kettle  of  varnish  standing  on  his  premises  near  the 
railroad,  and  plaintiff  is  injured,  a  motion  to  dismiss 
his  complaint,  on  the  ground  ^  that  the  taking  out  of 
the  inflammable  benzine  was  contributory  negli- 
gence,** was  properly  denied.  In  Fero  v.  Buflhlo  &St. 
L.  R.  Co.,  22  N.  T.  216,  the  court  found  it  difficult  to 
maintain  the  proposition  that  one  could  be  guilty  of 
negligence  while  in  the  lawful  use  of  his  own  property 
upon  his  own  premises;  but  in  the  case  before  us  the 
claim  is  advanced  that  the  mere  taking  out  and  use  of 
an  article  necessary  in  the  manufacture  carried  on 
upon  plaintifl*s  premises  put  them  beyond  the  protec- 
tion of  the  law.  June  1,  1886.  Kaibfleiach  v.  Long 
lidand  R  Co.    Opinion  by  Danforth,  J. 

Patents  —  uoenbb  —  contbact  fob  boyaltiss— 
coN8TBUOTiON.~Iii  a  Contract  for  royalties  on  musi- 
cal instruments,  defendants  agreed  to  pay  the  patent- 
ees, on  each  of  two  patents,  "at  least  the  sum  of  $4,000 
per  annum  for  each  and  every  year  from  January  1, 
1882,  by  way  of  royalty  above  provided  for,  or  other- 
wise, for  the  manufacture  of  pianos,*'  etc.,  **  or  else 
forfeit  the  right  to  manufacture  pianos,'*  etc.,  '*  under 
the  foregoing  license,  if  the  patentees  shall  so  elect,  by 
a  notice  in  writing  to  that  effect  within  ten  days  after 
the  close  of  any  year  in  which  less  than  $4,000  is  paid.** 
Held^  that  the  undertaking  of  the  company  was  not 
absolute  to  pay  the  amount  in  each  year  so  long  as 
the  patentees  elect  to  continue  the  license  in  force, 
but  was  in  the  alternative  to  pay  the  sum  stated,  or 
else  to  forfeit  its  right  to  manufacture;  that  the  lia- 
bility of  the  company  was  absolute  as  to  royalties,  but 
conditional  as  to  payment  In  excess  of  royalties.  The 
contract  plainly  contemplates  alternative  situation. 
The  company,  in  the  natural  order  of  events,  is  first  to 
decide  whether  it  will  pay  beyond  the  royalties, or  in  de- 
fault of  so  doing,  subject  itself  to  a  liability  to  have 
the  license  revoked.  It  Is  not  strictly  a  covenant  by 
the  company  to  do  one  of  two  acts;  but  having,  by  the 
contract,  an  exclusive  right  to  use  the  patents,  on  per- 
forming the  conditions, Its  election  not  to  pay  the  gross 
sum  would  terminate  its  right  under  the  contract,  at 
the  election  of  the  patentees.  A  mere  right  of  for- 
feiture attached  to  a  contract  Is  of  course  no  answer  to 
an  action  on  a  covenant  of  payment,  or  other  Cove- 
nant of  the  defaulting  party.  The  forfeiture  may  be 
waived,  and  the  remedy  is  alternative,  and  not  ex- 
clusive. But  parties  may  make  a  forfeiture  the  only 
remedy.  The  contract  may  give  a  right  upon  condi- 
tion of  payment,  with  a  clause  of  forfeiture  if  the 
payment  is  not  made,  and  make  that  the  only  con- 
sequence. This  we  think  was  the  intention  of  the 
parties  in  this  case.  It  is  quite  conceivable  that  the 
patentees,  under  given  circumstances,  might  deem  it 
for  their  interest  to  continue  the  contract,  although 
the  royalties  in  a  particular  year  might  be  less  than 
$8,000.  By  the  clause  in  question  they  reserved  the 
right  to  resume  the  control  of  the  patents  in  case 
the  royalties  did  not  amount  to  that  sum,  and  the 
company  elected  not  to  pay  any  thing  in  excess  of  the 
royalties.  8o  also  the  company,  in  view  of  the  pros- 
pects of  the  business,  might  deem  it  for  Its  interest  to 
retain  the  exclusive  right  given  by  the  contract, 
although  to  do  so  might  require.  In  a  particular  year, 
the  payment  of  a  sum  beyond  the  royalties.  The  con- 
struction insisted  upon  by  the  plaintiff  gives  no  force 
to  the  alternative  words  •*  or  else"  in  the  covenant  in 
question.  It  is  quite  significant  that  In  the  clause  im- 
mediately  preceding,  providing   for  a  forfelture-for 


non-payment  of  royalties,  the  right  to  recover  royal, 
ties  unpaid  at  the  time  of  the  forfeiture  is  expressly 
reserved.  It  strengthens  the  construction  that  the 
remedy  by  forfeiture,  given  in  the  succeeding  clauses, 
was  intended  to  be  exclusive.  By  the  plaintlfTs  con- 
struction, the  company  bound  itself  absolutely  to  pay 
each  year,  during  the  life  of  the  patents,  the  sum  of 
$8,000,  whether  the  patents  proved  to  be  valuable  or 
not,  and  although  not  an  fnstrument  was  manufact- 
ured. If  it  was  the  intention  that  the  company  should 
each  year  pay  a  minimum  sum  of  $8,000  absolutely,  we 
should  expect  to  find  that  intention  expressed  In  di- 
rect and  unambiguous  language.  We  think  the  rea- 
sonable construction  of  the  contract,  and  one  which 
gives  force  and  meaning  to  all  Its  provisions,  is  thai 
which,  while  It  makes  the  Uabllity  of  the  company  ab- 
solute as  to  royalties  makes  it  conditional  as  to  pay- 
ment in  excess  of  royalties.  June  1, 1886.  Wing  v.  i4n- 
sonia  Clock  Co.    Opinion  by  Andrews,  J. 

RAILBOAD&— OONDSMNATION-— M ISGONDnOT  OF  COM- 

MissiONBBS.— The  petitioner  made  a  written  contract 
with  the  appellants  by  which  they  agreed  to  purchase 
of  Harriet  A.  Bennett  certain  elevator  property,  and 
commissioners  were  named  therein  to  ascertain  the 
compensation  to  be  made  by  the  company.  It  was 
agreed  that  they  should  be  governed,  in  estimating 
said  valuation,  by  the  rules  of  law  applicable  to  pro- 
ceedings under  the  statute,  with  right  of  appeaL  No 
compensation  was  to  be  allowed  for  damage  to  this  or 
adjoining  property,  but  they  were  to  take  into  con- 
sideration **  the  capability  of  the  premise*  for  any  use 
whatever.*'  Appellant  was  to  give  a  good  title,  etc. 
Under  this  agreement  the  commissioners  were  ap- 
pointed at  Special  Term,  and  they  appraised  the  prop- 
erty at  $469,875;  but  on  appeal  by  the  company  from 
the  order  confirming  the  report,  it  was  reversed,  and 
the  report  of  the  commissioners  was  set  aside;  but  the 
General  Term  refused  to  appoint  new  commissioners, 
and  the  company  appealed.  98  N.  Y.  447.  The  com- 
missioners then  had  a  rehearing,  when  the  company 
made  a  motion  at  Special  Term  to  vacate  the  order 
appointing  them,  on  the  ground  of  their  misconduct, 
on  the  ground  that  they  declined  to  be  governed  by 
the  opinion  of  Gener^Term,  which  laid  down  the  rule 
that  the  owners  were  entitled  to  the  fair  market  value 
only,  whereas  they  had  admitted  evidence  of  a  valua- 
tion based  upon  the  probable  earnings  of  a  new  eleva- 
tor, and  projected  connections  with  lines  of  trans- 
portation ;  and  the  court  below  granted  the  motion. 
Held,  that  the  provisions  of  the  contract,  so  far  as 
they  bound  the  parties,  were  binding  upon  the  court 
In  carrying  the  contract  into  effect;  chey  required  that 
the  valne  of  the  real  estate  was  to  be  ascertained  by 
deciding  upon  its  capabilities  for  any  use  whatever, 
and  would  fairly  admit,  as  an  element  of  value,  evi- 
dence of  the  improvements  of  which  it  was  capable, 
etc. ,  apd  that  it  was  not  misconduct  in  the  commis- 
sioners to  refuse  to  commit  themselves  in  advance,  to 
a  rule  of  decision  which  would  exclude  from  their 
consideration  matter  to  which  It  was  expressly  agreed 
they  might  have  reference  in  reaching  the  result. 
Ruger,  C.  J.,  and  Earl,  J.,  dissenting.  June  1, 1886. 
in  re  Petttion  of  the  N,  F.,  L.  E.AW.R.  Co.,  e/c,  ▼. 
Bennett    Opinion  by  Rapallo,  J. 

TbIAL  —  8TIPUI«ATION  —  JOINT- STOCK    COMPANY  — 
FOBM  OF  ACTION— POINT   NOT    BAI8ED    AT   TBIAL.— (1) 

In  this  action  defendant*s  attorney  stipulated,  for  the 
purpose  of  trial,  that  the  Courier  Company  was  a 
joint-stock  association,  as  alleged  in  the  complaint, 
and  that  defendant  was  its  president.  Defendant,  at 
close  of  evidence,  moved  for  nonsuit  on  the  ground 
that  such  stipulation  did  not  admit  that  such  com- 
pany consisted  of  more  than  seven  shareholders,whlch 
plaintiff  had  not  proved.  Held,  that  tta^  stlpnlatton 
Digitized  by  VjOOQIC 


THE  ALBANY  LAW  JOURNAL. 


117 


was  aolBeleut,  and  was  intended  to  oonoede  that  the 
action  was  broa^ht  iu  proper  form.  (2)  The  only  other 
point  raised  on  the  motion  for  a  nonsuit  was  that  the 
action  was  not  of  such  a  nature  that  it  could  be  main- 
tained against  a  joint-stock  association  in  the  name  of 
its  president  or  treasurer.  Conceding  that  the  Cour- 
ier Company  is  not  a  corporation,  but  a  partnership 
with  some  of  the  powers  of  a  corporation,  it  Is  admit- 
ted that  the  association  published  the  piq>er  in  which 
the  libel  was  contained ;  and  we  can  see  no  reason 
why  it,  and  all  its  meml>er8,  should  not  l>e  responsible 
for  a  libel  published  by  their  authority.  The  officers 
of  the  unincorporated  company,  or  the  publishers  or 
editors  employed  by  it,  have  the  same  power.  (3)  The 
defendant's  counsel  now  raises  the  point  that  the 
charge  was  erroneous,  because  the  judge  should  have 
submitted  the  question  of  malice  to  the  jury.  We 
think  this  objection  comes  too  late.  There  was  no  re- 
quest to  submit  the  question  to  the  jury ;  nor  was  it 
claimed,  on  the  motion  for  a  nonsnit,  that  there  was 
no  evidence  of  malice.  The  nonsuit  was  asked  for  on 
different  grounds.  If  the  defendant  desired  to  go  to 
the  jury  on  that  specific  point,  he  should  have  made 
the  request,  or  should  have  stated  the  ground  of  ex- 
ception to  the  charge  at  a  time  when  it  would  have 
been  in  the  power  of  the  court  to  correct  It  in  the  re- 
spect complained  of.  The  court  evidently  assumed 
to  decide  upon  the  evidence  that  the  publications 
were  not  fair  criticisms  on  the  official  conduct  of  the 
plaintiff;  and  therefore  that  they  were  not  privileged. 
Without  deciding  whether  or  not,  under  the  evidence 
in  the  case,  it  was  within  the  province  of  the  court  to 
pass  upon  that  question,  we  are  of  opinion,  that  if  the 
defendant  deemed  himself  entitled  to  have  it  left  to 
the  jury,  he  should  have  made  the  claim  at  the  trial. 
June  1,  1886.    Van  Aemam  v.  BluaUin.    Opinion   by 

BapalLo,  J. 

< 

ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

ATTACHM SNT  —  INSUBAKCB    HONET8    PATABLB    TO 

vxscUTOBS.— A  policy  of  insnrance;npon  the  life  of  A. 
was  taken  out,  payable  to  A.,  his  executors  or  admin- 
istrators, for  the  benefit  of  his  widow,  if  any ;  later* 
and  when  A.  was  a  widower,  an  attachment  execution 
was  issued  by  B.,  a  creditor  of  A.,  against  the  in^r- 
anoe  company  as  garnishee  of  A.,  before  an  appear- 
ance entered  or  plea  pleaded,  A.  died,  leaving  no 
widow.  Htldf  that  the  sum  due  from  the  insurance 
company  on  the  policy  was  not,  upon  the  death  of  A., 
bound  by  the  attachment  of  B.,  but  passed  at  once  to 
his  ( A.'s)  legal  representatives  as  assets.  The  law  re- 
garding attachments  contemplates,  and  provides  for 
actual  proceedings  resulting  in  judgment  for  one  party 
or  the  other,  not  for  entire  snspension^of  proceedings 
for  an  indefinite  and  uncertain  period.  A  policy  ef- 
fected at  the  age  of  twenty-one,  payable  at  death, 
might  not  become  payable  in  fact  for  sixty  or  more 
y^iirs.  Can  it  be  that  an  attaching  creditor  upon  such 
a  policy  could  demand  the  judgment  of  a  court  against 
the  company  as  garnishee,  payable  at  the  death  of  the 
assured,  or  as  an  alternative  claim  that  the  court 
should  suspend  all  proceedings  until  the  assured  shall 
die?  It  is  incredible.  No  judgment  could  be  given 
in  advance  of  death  beeanse  no  court  could  possibly 
know  for  what  amount  the  judgment  should  be  ren- 
dered, nor  whether  any  amount  would  ever  become 
due.  On  the  other  hand  an  order  to  suspend  proceed- 
ings during  the  life  of  the  assured  is  so  entirely  at  war 
with  the  whole  theory  of  legal  process  to  enforce  reme. 
dies,  so  unheard  of  In  the  practice,  that  it  has  neither 
precedent  to  sustain  it,  nor  any  sound  principle  to 
sanction  It.    But  apart  from  those  objections,  which 


seem  to  be  insuperable  at  the  very  first  moment  when 
the  money  does  become  due  on  such  a  policy  as  this, 
it  is  due,  and  belongs  to  the  legal  representatives  of 
the  assured  and  is  of  course  assets  in  their  hands  for 
the  payment  of  all  his  debts.  There  Is  not  a  single  In- 
stant of  Intervening  time  after  his  death,  and  before 
the  rights  of  his  representatives  accrue,  during  which 
a  previously  issued  attachment  can  fasten  upon  the 
fund  upon  the  theory  that  it  is  his.  While  it  is  his  in 
the  sense  that  his  representatives  may  have  it  deriva- 
tively from  him.  their  title  to  it  is  peculiar  to  them- 
selves and  immediately  and  necessarily  inures  to  the 
benefit  of  all  who  are  interested  in  the  decedent's  es- 
tate, whether  as  creditors  or  distributees.  It  is  argued 
that  a  life  policy  is  assignable  by  the  assured  and 
therefore  ought  to  be  regarded  as  attachable  as  his. 
The  argument  is  not  sound,  regarded  even  as  a  general 
proposition,  because  things  are  not  necessarily  attach- 
able because  they  are  assignable.  Almost  every  form 
of  property  or  right,  whether  in  etst  or  posse,  is  as- 
signable. But  many  things  are  not  attachable  though 
they  are  in  present  existence.  Thus  wages  of  labor 
and  money  iu  the  hands  of  an  officer  of  the  law  are  not 
attachable,  the  one  by  force  of  a  statute  and  the  other 
under  the  decisions  of  the  courts.  So  a  balance  of 
money  due  to  a  defendant  under  the  exemption  law 
and  in  the  hands  of  his  attorney  is  not  attachable. 
Gery  v.  Ehrgood,  7  Cas.  3:^.  Nor  an  executor's  com- 
missions, 11  Wr.  04,  Adams'  Appeal ;  nor  the  fees  due 
a  public  officer.  Hutchinson  v.  Cormloy,  12  Wr.  270. 
Nor  money  granted  by  the  States  for  losses  during  the 
war.  5  P.  F.  S.  480.  Other  oases  might  be  mentioned 
but  it  is  unnecessary.  Deginther's  Appeal,  2  Norr. 
387,  was  cited,  but  it  has  no  application.  It  decided 
nothing  more  than  that  the  husband,  as  a  distributee 
of  his  wife's  estate,  was  entitled  to  his  share  of  the  pro- 
ceeds of  a  a  policy  effected  by  her  on  his  life,  and  she 
having  died  first  his  representatives  were  entitled  to 
receive  his  share  upon  his  death.  The  decision  was  in 
entire  conformity  with  the  principles  above  stated. 
Penn.  Sup.  Ct.,  Feb.  15,  1886.  Day  v.  Ntvi  England 
MuU  Life  In9.  Co,    Opinion  by  Green,  J. 

Banks— LIABILITY  of  stockholdeks— bquitt  ju- 
BiSDiCTioN.— The  liability  of  stockholders  in  a  savings 
bank  to  the  depositors  and  creditors  of  the  bank,  to  an 
amount  equal  to  the  amount  of  their  stock,  respec- 
tively, until  after  a  transfer  of  stock,  published  in  a 
public  newspaper,  is  not  a  penal  liability.  It  is  said 
the  alleged  liability  of  the  stockholders,  under  the 
statute,  is  penal.  If  this  proposition  can  be  main- 
tained, it  would  of  course  exclude  chancery  jurisdic- 
tion, and  depositors  would  have  to  resort  to  the  law 
courts  for  whatever  remedy  might  exist.  Whether 
the  liability  of  stockholders  is  primary,  or  a  mere  pen- 
ality, depends  upon  the  construction  that  shall  be 
given  to  that  clause  of  the  amended  charter  which 
Imposes  responsibility  upon  them  as  to  their  individ- 
ual property.  The  language  of  that  as  rendered  is 
broad  and  comprehensive.  It  provides  the  stock- 
holders of  the  corporation  '*  shall  be  responsible,  in 
their  individual  property,  In  an  amount  equal  to  the 
amount  of  stock  held  by  them,  respectively,  to  make 
good  losses  to  depositors  or  others."  It  will  be  per- 
ceived, from  a  close  reading  of  the  charter,  the  liabil- 
ity it  imposes  is  upon  the  **  stockholders  "  or  the  cor- 
poration as  a  class,  and  not  separately  as  individuals. 
The  imposition  of  a  penalty  Is  In  the  nature  of  punish- 
ment for  wrongful  or  tortious  conduct  In  an  Individ- 
ual, and  is  never  imposed  upon  a  class  of  persons  in  the 
aggregate,  as  a  body.  The  definition  of  a  penal  stat- 
ute Is  well  understood.  It  is  *'one  which  imposes  a 
forfeiture  or  penalty  for  transgressing  its  provisions, 
or  for  doing  a  thing  prohibited."  A  familiar  illustra- 
tion, often  occurring,  is  where /the  charter  requires 
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certain  things  shall  be  done  before  any  business  shall 
be  transacted  by  the  corporation;  and  if  done 
it  will  subject  the  corporators  to  a  certain 
measure  of  liabilitj,  that  has  always  been  held 
to  be  penalty,  as  punishment  for  wrongful  or 
tortious  conduct  on  the  part  of  the  corporators,  which 
can  only  be  recovered  in  an  action  at  law.  But  the 
clause  of  the  statute  being  considered,  has  no  element 
that  brings  it  within  the  definition  of  a  penal  statute. 
The  provision  of  the  charter  simply  creates  a  liability 
in  favor  of  depositors.  What  may  be  the  extent  of 
that  liability  will  be  considered  further  on.  It  simply 
creates  a  liability  upon  the  stockholders  to  depositors 
or  others;  and  whatever  that  responsibility  may  be,  it 
is  primary,  and  exists  with  the  liability  of  the  bank  to 
its  depositors  or  other  creditors.  It  is  as  much  a  fund 
for  their  security  as  the  assets  of  the  bank.  This  is 
declaring  no  new  doctrine.  It  is  simply  the  applica- 
tion of  principles  settled  by  the  previous  decisions  of 
this  court.  It  has  been  repeatedly  held  the  statutory 
liability  of  stockholders,  created  by  the  charter,  for 
the  debts  of  the  corporation,  is  a  common  fund  for  the 
security  of  its  creditors.  The  securing  of  a  distribu- 
tion, ratably  or  otherwise,  of  such  fund  among  credit- 
ors entitled  to  share  in  it,  is  a  proper  ground  for  the 
equitable  jurisdiction  of  a  court  of  chancery,  as  was 
expressly  decided  by  this  court  in  Eames  t.  Doris,  102 
111.  350,  for  the  benefit  of  depositors.  111.  Sup.  Ct., 
June  10, 1886.  Queenan  v.  Palmer.  Opinion  by  Scott, 
C.J. 

Counties— BBiDOB—UNSPiKBD  floor—  contribu- 
tory NBaLiQBNGE.— (1)  The  fact  that  the  floor  of  a 
bridge  was  unspiked  did  not  convict  the  township  of 
negligence,  unless  the  bridge  was  thereby  rendered 
unsafe  for  easy  passing.  (2)  To  gallop  horses  over  a 
bridge  is  contributory  negligence  which  bars  a  recov- 
ery of  damages  for  an  accident.  Penn.  Sup.  Ct.,  Feb. 
28,  1886.  Zimmerman  v.  Township  of  Conematigh, 
Opinion  per  Curiam, 

Deed  —  boundaries  —  adjacent  street  or  pas- 
SAQB-WAT. — ^Where  there  is  a  plan  showing  a  tract  of 
land  laid  out  into  streets  and  passage-ways,  blocks  and 
lots,  the  blocks  and  lots  are  usually  defined  by  lines 
which  are  coincident  with  the  outer  lines  of  the  streets 
and  passage-ways,  and  the  dimensions  and  boundary 
lines  of  the  blocks  and  lots  are  usually  expressed  in 
figures  which  exclude  the  streets  and  passage-ways. 
And  when,  in  a  deed  of  a  lot  of  land,  reference  is  made 
to  such  a  plan,  it  is  usual  to  give  the  dimensions  of  the 
lot  as  shown  by  the  plan.  But  although  in  such  cases 
the  literal  description  in  the  conveyances  does  not  in 
terms  include  tlie  grautor*a  interest  in  the  adjacent 
streets  or  passage-ways,  yet  the  presumption  is  so 
strong  that  a  grantor,  under  such  circumstances,  does 
not  intend  to  retain  the  fee  therein,  subject  to  the 
right  of  way,  after  disposing  of  all  his  interest  in  the 
land  which  is  subject  to  exclusive  occupancy,  that  it 
has  come  to  be  established  as  a  rule  of  law  that  the 
conveyance  will,  by  implication,  be  held  to  include 
one-half  of  sach  adjacent  streets  and  passage-ways,  if 
the  grantor  owns  the  same,  unless  there  is  something 
further  to  show  a  contrary  intention.  In  Codman  v. 
Evans,  1  Allen,  448,  enough  was  found  to  show  such 
contrary  Intention,  and  the  passage-way  was  held  not 
to  be  included  in  the  grant.  In  Motley  v.  Sargent,  119 
Mass.  281,  a  case  in  some  particulars  much  like  Cod- 
man  V.  Evans,  sufficient  evidence  of  such  contrary  in- 
tention was  wanting;  and  the  general  rule  was  applied 
that  where  there  is  a  boundary  upon  a  fixed  monu- 
ment which  has  width,  as  a  way,  stream,  or  wall,  even 
if  the  measurements  were  only  to  the  side  of  it,  the 
title  to  the  land  conveyed  passes  to  the  line  which 
would  be  indicated  by  the  middle  of  the  monument. 


So  in  Clark  v.  Parker,  106  Mass.  554,  it  was  held  that 
"  the  law  presumes  it  to  be  the  intention  of  the  grantor 
to  convey  the  fee  of  the  land  to  the  ceuterof  the  way, 
if  his  title  extends  so  far.  This  presumption  is  of  course 
controlled  whenever  there  are  words  used  in  the  de- 
scription showing  a  different  Intention.  But  it  has 
been  held  that  giving  measurement,  in  the  deed,  of 
side  lines  which  reach  only  to  the  outer  line  of  the 
way,  are  not  alone  sufficient  to  overcome  it."  And  hi 
Berridge  v.  Ward,  IOC.  B.  (N.  S.)  400,  a  reference  in  a 
deed  to  a  plan  annexed,  the  measurement  and  color- 
ing of  which  would  exclude  the  highway  to  the  center  - 
thereof,  passes  by  the  conveyance.  See  also  Walker  v. 
Boynton,  120  Mass.  349;  White  v.  Godfrey.  97  id.  472. 
The  grant  in  such  a  deed  of  a  right  or  privilege  to  use 
the  passage-way  or  street  does  not  exclude  the  infer- 
ence of  a  grant  of  one-half  thereof,  because  it  is  de- 
signed to  show  that  the  grantee  shall  have  a  right  to 
use  the  whole  width  thereof.  Motley  v.  Sargent,  119 
Mass.  231 ;  Peck  V.  Deuniston,  121  id.  17.  Mass.  Sup. 
Jud.  Ct.,  .Tune  28, 1886.  Gould  v.  Eastern  R.  Co.  Opin- 
ion by  Alien,  J. 

Guaranty— joint— withbrawaIi  op  one,  before 
completion. — ^Where  negotiations  were  made  for  the 
joint  guaranty  of  a  lease  by  several  persons,  and  after- 
ward, before  the  completion  of  the  contract,  one  o' 
the  proposed  guarantors  withdrew  from  the  proposed 
agreement,  and  notified  the  lessor,  who  thereupon  ac- 
cepted the  lease  as  g^uarantied  by  the  others,  without 
notifying  them  of  the  withdrawal  of  the  proposed 
joint  guarantor,  he  cannot  enforce  the  guaranty 
against  them.  111.  Sup.  Ct.,  June  12,  1886.  Potter  v. 
Qronbeck.    Opinion  by  Scott,  C  J. 

Insurance— fire— right  of  insurance  company 
TO  repair— TO  PAY  MORTGAGE.- (1)  Where  a  policy  of 
insurance  provides  that  the  insurance  company  shall 
pay  the  loss  within  sixty  days  after  proof  of  loss,  or 
may,  within  fifteen  days  after  the  proof  of  loss,  notify 
the  insured  of  its  intention  to  rebuild  or  repair  the 
premises  insured,  the  company  will  not  be  held  to  have 
been  deprived  of  its  right  to  elect,  to  rebuild  or  re- 
pair the  premises  where  it  appears  that  nine  days 
af ter  a  fire,and  after  the  agent  of  the  company  has  ap- 
praised the  loss,  the  mortgagee  of  the  property  in- 
sured, to  whom  the  insurance  was  payable,  began  to 
repair  the  pi*emises ;  such  repairs  being  reasonable  and 
necessary  to  protect  the  property  from  further  dam- 
age. (2)  Where  the  statute  and  the  policy  of  insur- 
ance give  an  insurance  company  the  right,  in  a  case 
where  it  is  not  liable  to  the  mortgagor  or  owner  of 
property  insured,  to  elect  to  pay  the  mortgagee  the 
loss,  or  to  pay  the  full  amount  secured  by  the  mort- 
gage and  to  receive  an  assignment  of  the  mortgage 
and  debt,  the  law  implies  a  condition  that  this 
right  of  election  shall  be  exercised  within  a  reasonable 
time;  and  where  the  company  did  not  make  such  ten- 
der until  seven  months  after  suit  was  brought  upon 
the  policy,  and  had  filed  an  answer  in  the  suit  denying 
its  liability,  such  tender  is  insufficient,  not  being  made 
within  a  reasonable  time.  Mass.  Sup.  Jud.  Ct.,  June 
30, 1886.  Eliot  Five-Cent  Savings  Bank  v.  Commercial 
Union  Assur,  Co.    Opinion  by  Martin,  C  J. 

Master  and  servant  —  liabuity  for  acts  of 
agent  or  lessee  of  express  line— presumption.— 
A.,  the  defendant,  was  the  owner  of  an  express  line 
known  as  "S.*s  Express,*'  doing  business  between  B. 
and  E.,  and  had  in  his  employ  one  C.  A.  subsequently, 
without  the  knowledge  of  plaintiffs,  leased  the  line  to 
D.,  in  whose  employ  G.  continued.  The  plaintiffs  had 
for  some  time  previous  to  the  lease  forwarded  goods 
by  A.'s  express,  and  about  a  month  after  the  lease  to 
D.  intrusted  certain  goods  to  C,  with  insl^otions  fo 

Digitized  by  VjOOQ IC 


THE  AJ.BANY  LAW  JOUENAL. 


119 


collect  the  pay  for  him,  and  return  the  latter  to  plain- 
tiffs. C.  delivered  the  goods^  and  collected  the  money 
which  thro.uKh  no  fault  of  C.  was  never  returned  to 
plaintiffs.  H^ld,  that  in  the  abBenoe  of  evidence  that 
the  plaiiitiflb  were  misled,  by  conduct  or  silence  of  A., 
into  believing  him  to  be  the  real  party  behind  C.  in 
eouductiug  the  business  at  the  time  referred  to,  A., 
the  defendant,  was  nut  liable,  although  the  plaintiffs 
believed  him  to  be  the  owner  of  the  business.  Mass. 
Sap.  Jud.  Ot.,  June  28, 1886.  Rich  y.  Crmidall  Opin- 
ion by  C.  Allen,  J. 

MORTOAGK—PROPBIirr  DSSTROTXD  —  APPLICATION 
OF  IKSURANCB  MONBY— DEPOSIT  Or,  IN  BANK  AT  MORT- 
GAGOR'S RBQUBST  —  FAILURE    OF    BANK.—  (1)  Where 

buildings  on  mortgaged  property  are  destroyed  by 
fire,  and  insurance  money  is  collected  by  the  trustee, 
at  a  time  when  the  mortgagor  is  not  in  default,  it  is 
not  the  duty  of  the  trustee  to  apply  it  on  the  loan,  or 
to  pay  it  over  to  the  mortgagor  on  a  mere  promise  to 
rebuild.  An  offer  to  pay  it  to  the  mortgagor  on  the 
completion  of  a  new  building  on  the  property  is  an 
equitable  proposition.  (2)  Where  such  moneys  are 
deposited  io  bank  at  the  mortgagor's  request,  and  in 
the  bank  of  his  choice,  during  the  rebuilding,  and 
SQch  bank  fails,  and  the  mone}'  Is  lost,  the  mortgagor 
cannot  afterward  insist  on  being  credited  with  the 
amount  of  such  money.  111.  Sup.  Ct.,  May  16,  1886. 
Fergus  v.  WUmarth,    Opinion  by  Magruder,  J. 

Municipal  corporations-hstrbbts—  occupation 
BT  railroad companibs—  injunction.—  a  mining 
company  owned  certain  land  near  a  city,  which  it 
platted,  reserving  **  the  exclusive  right  to  lay  a  plank 
or  railroad  track  through  and  across  any  of  the  streets 
reserved  on  the  map."  The  street  down  which  it 
seems  they  intended  to  run  their  road  was  laid  out 
much  wider  than  the  rest,  and  was  partly  occupied 
for  such  purposes.  Subsequently  they  assigned  all 
their  rights  to  a  railroad  company,  which  proceeded 
to  build  four  tracks  down  this  street,  after  baring 
gained  the  city's  permission  so  to  do.  A  property 
owner  along  this  street  obtained  an  injunction  against 
the  company,  and  upon  appeal  it  was  held  that  the 
company  had  no  right  to  blockade  the  streets  without 
compensating  property  owners,  and  that  the  forego- 
ing reservation  in  the  plat  did  not  give  them  the  priv- 
ilege to  destroy  the  usefulness  of  private  property. 
Mich.  Sup.  Ct.,  June  24,  1886.  Rtdingtr  v.  Marquette 
&  W.  R.  Co.    Opinion  by  Sherwood,  J. 

KbOLIGBNCB  —  DEFBCTIYB    BRIDGE  —  ETIDBNCE  — 

SHYING  HOBSB. — In  an  action  against  a  township  for 
injuries  received  by  plaintiff  in  being  thrown  from  de- 
fendant's bridge,  through  the  backing  of  plaintiff's 
horse  while  frightened  at  a  bole  in  the  bridge,  testi- 
mony that  other  horses  were  known  to  shy  at  the 
same  hole  is  admissible,  as  tending  to  show  knowl- 
edge on  defendant's  part  of  the  dangerous  character 
of  the  bridge.  District  of  Columbia  v.  Arms,  2  Sup. 
Ct.  Rep.'840;  Quinlau  v.  City  of  Utlca,  74  N.  Y.  C03; 
City  of  Chicago  v.  Powers.  42  HI.  109;  Augusta  v.  Haf- 
ers,  61  G  a.  48;  Darling  v.  Westmoreland,  62  N.  H.  401; 
Hill  V.  Portland  &  R.  Ry.  Co.,  55  Me.  439;  Kent  v. 
Lincoln,  82  Vt.  591;  City  of  Delphi  v.  Lowery,  74  Ind. 
520.  Mich.  Sup.  Ct.,  July  1, 1886.  Smith  r.  Sherxcood 
Tp.    Opinion  by  Morse,  J. 

Patbnt— INVBNTION.— To  make  a  suspender  end  of 
flat  cord  in  substantially  the  same  way  that  suspender 
ends  of  round  cord  had  been  made,  and  in  substan- 
tially the  same  way  in  which  flat  button  ends  bad 
been  made,  for  the  purpose  of  fastening  or  securing 
other  articles  of  wearing  apparel  than  trousers,  is  an 
exercise  of  the  ordinary  skill  of  the  housewife  or  the 
The  connection  of  the  end  to  the  attach- 


ing piece  gives  no  patentable  character  to  the  loop. 
The  attachment  to  the  buckle  is  made  in  a  customary 
well-known  way.  U.  S.  Cir.  Ct.,  S.  D.  N.  T.,  June  15. 
1886.  Shenfield  v.  NaskawwMiuck  Manufg  Co,  Opinion 
by  Shipman,  J. 

Taxation— TX)ANS— SITUS.— A  demand  for  money 
loaned  may  have  an  actual  situs  other  than  the  domi- 
cile of  the  owner.  The  owner  may  give  it  a  business 
situs  at  another  place ;  as  where  he  has  the  money  at 
such  place,  for  investment  and  reinvestment,  as  a 
permanent  business,  under  the  full  control  and  man- 
agement of  an  agent  resident  at  such  place.  In  such 
case,  the  money  being  invested  here,  may,  under  the 
laws  of  this  State,  be  taxed  here.  Catlin  v.  Hull,  21 
Vt.  152;  People  v.  Trustees,  48  N.  Y.  300;  People  v. 
Gardner,  51  Barb.  352:  People  v.  Smith,  88*  N.  Y.  676; 
Williams  v.  Board  Sup'rs,  78  id.  561 ;  Boardman  v. 
Same,  85  id.  359;  Wilcox  v.  Ellis,  14  Kan.  588;  Fisher 
V.  Rush,  19  id.  414;  State  v.  St.  Louis  Co.  Ct.,  47  Mo. 
594;  Supervisors  v.  Davenport,  40  III.  197;  Goldgart  v. 
People,  106  id.  25;  People  v.  Home  Ins.  Co.,  29  Cal. 
5S4;  Redmond  v.  Rutherford  Com'rs,  87  N.  C  122; 
Albany  v.  Meekin,  3  Ind.  481:  Foresman  v.  Bjrne.  68 
Ind.  247:  Battle  v.  Mobile,  9  Ala.  234;  Finch  v.  County 
of  York,  28  N.  W.  Rep.  689.  In  People  v.  Smith  the 
New  York  court  held  these  very  credits  not  taxable  in 
that  State,  because  they  were  not  personal  property 
within  that  State,  but  that  they  were  within  this 
State :  that  is,  had  a  situs  here.  Sup.  Ct.  Minn.,  May 
26,  1886.  Matter  of  Jefferson.  Opinion  by  GUfillan, 
C.J. 

WaTBB  and  WATBR-COURSB  —  ABANDONMENT  — 
DIYBBTING  WATER  FROM  NATtTRAL  CHANNEL.— Where 

water  from  an  artificial  channel  has  been  discharged 
into  a  stream  as  a  matter  of  convenience,  and  aban- 
doned, it  cannot  be  diverted  from  its  natural  channel 
so  as  to  prevent  a  lower  riparian  owner  from  enjoying 
its  use.  The  effect  of  turning  the  waters  into  the  chan- 
nel was  to  make  them  a  part  of  the  stream,  and  sub- 
ject to  the  same  rights  as  the  water  naturally  flowing 
therein.  This  principle  wiU  be  shown  by  reference  to 
authorities.  In  Ooddard's  Law  of  £asemeuts,  at  page 
51,  it  is  thus  stated:  **  Where  a  stream  is  natural, 
there  can  be  no  doubt  that  all  waters  which  flow  into 
it  become  a  part  of  that  stream,  and  subject  to  the 
same  natural  rights  as  the  rest  of  the  water,  and  that 
it  makes  no  difference  that  the  water  so  flowing  to  the 
natural  stream  was  sent  down  by  artificial  means."  In 
Wood  V.  Wand,  3  Exch.  779,  the  effect  of  mingling  the 
waters  of  an  artificial  drain  with  those  of  a  natural 
stream  was  considered.  The  court  said :  *'  Have  the 
plaintiffs  a  right  to  the  waters  of  this  slough,  as  de- 
scribed in  the  third  count  of  the  declaration  ?  "  It  ap- 
pears to  us  to  be  clear  that  as  they  have  a  right  to  the 
use  of  the  Bowling  Beck,  as  incident  to  their  property 
on  the  banks  and  bed  of  it,  they  have  the  right  to  all 
the  water  which  actually  formed  paH  of  that  stream  as 
soon  as  it  had  become  part,  whether  such  water  came 
by  natural  means,  as  from  springs,  or  from  the  surface 
of  the  bills  above,  or  from  rains  or  melted  snow,  or 
was  added  by  artificial  means,  as  from  the  drainage  of 
lands  or  of  colliery  works:  and  if  the  proprietors  of 
the  drained  lands,  or  of  the  colliery,  augmented  the 
stream  by  pouring  water  into  It,  and  so  gave  it  to  the 
stream,  it  would  become  a  part  of  the  current.  No 
distinction  could  then  be  made  between  the  original 
natural  stream  and  such  accessions  to  it."  See  also 
Washb.  Easem.  274;  Ang.  Water-courses,  §95:  Eddy 
V.  Simpson,  3  Cal.  249.  In  behalf  of  appellant  it  is 
claimed  that  the  use  of  the  channel  for  the  purpose  of 
conducting  the  water  to  the  defendant's  dam  was  not 
an  abandonment  of  the  water.  Hoffman  v.  Stone,  7 
Cal.  47,  and  Batte  Canal  Co.  ▼.  Vaughn,  U  id.  184,  de- 
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oide  that  It  is  not  an  abandonment  of  artificial  waters 
to  mingle  them  with  the  water  of  a  natural  water- 
course for  the  purpose  of  conducting  them  to  the 
point  where  they  are  to  be  used.  In  such  cases  the 
prior  appropriator  cannot  complain  of  the  use  made  of 
the  bed  of  the  stream,  so  long  as  the  partj  conducting 
the  water  does  not  divert  more  than  he  has  added  to 
the  stream.  But  these  oases  are  plainly  distinguish- 
able from  the  one  at  bar.  In  them  the  water  was 
turned  Into  the  stream  for  the  purpose  of  diverting  a 
like  qaantitj  at  a  point  further  down,  this  was  the 
end  to  be  accomplished;  while  here  the  water  was 
discharged  into  the  stream  as  a  matter  of  convenience, 
and  without  intention  of  recapturing  it.  Nevada  Sup. 
Ct,  Jane 80, 1886.  SchiUa  v.  Sweeny.  Opinion  by  Bel- 
knap, O.  J. 

WlI«I/-.OHABITABIiB  BEQUKST.— A  boquest  tO  tTOSt- 

ees  '*  to  appropriate  the  principal  and  interest  of  a 
fund  as  they  shall  deem  proper,  to  the  aid  of  such  in- 
digent, Deedyand  meritorious  widows  and  orphan 
children  of  the  town  of  W.  as  may  need  temporary 
help  to  keep  them  from  being  chargeable  to  the  said 
town  as  paupers,  leaving  it  to  the  said  trustees  and 
their  successors  to  exercise  a  sound  discretion  as  to 
who  shall  be  made  the  subjects  of  such  aid,**  is  a  valid 
gift  to  a  charitable  use.  Conn.  Sup;  Ct,  Feb.  5, 1886. 
CampY.  Crocker.    Opinion  by  Pardee,  J. 

WiTinBBS— OOMMUXIGATIONS  TO  ATTORNST  BY  BOTH 
PARTIES  —  8I7BMI88ION  TO    ABBITRATION  —  AWABD.— ; 

(1)  When  the  parties  in  disagreement  lay  the  facts  in 
the  case  before  an  attorney  for  his  opinion  thereon, 
the  question  of  privileged  communication  does  not 
arise  to  exclude  his  testimony  in  a  subsequent  action, 
since  there  can  be  no  privilege  when  both  parties  hear 
the  communication,  and  where  they  are  not  made  by 
a  client  confidentially  to  obtain  counsel.  (2)  When 
two  parties  have  agreed  to  submit  their  differences  to 
an  attorney,  with  the  understanding  that  bis  opinion 
is  to  be  binding  upon  them  in  settlement,  such  a  case 
establishes  a  parol  submission  to  au  arbiter,  and  the 
testimony  of  the  attorney  is  admissible  to  prove  the 
award.  Mich.  Sup.  Ct.,  July  1, 1886.  Cody  y.  WaXker. 
Opinion  by  Campbell,  0.  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Repobtbb  DiOBsrr. 

The  Reporter  Digeet ;  being  a  digest  of  The  Beporter,  vol- 
umes 1-17  (1879-1884),  and  the  American  Law  Times  Be- 
ports,  volumes  1-4  (1874-1877);  comprising  about  fifteen 
thousand  cases,  including  the  moat  important  decisions  in 
the  Federal  and  State  courts,  with  many  important  Eng- 
lish cases.  With  references  to  the  volume  and  page  of 
the  official  reports  in  which  the  cases  are  published.  By 
Howard  Ellis,  editor  of  **The  Reporter.*'  Boston :  Hough- 
ton, Mifilnand  Oa,  1886.    Pp.  1283. 

This  is  a  yery  useful  compilation  for  those  who  pos- 
sess the  excellent  series  digested.  We  do  not  always 
admire  the  editor's  classification.  For  example,  we 
do  not  see  the  use  of  the  separate  heads  of  *'  Banks  ** 
and  **  National  Banks,**  and  *' Husband  and  Wife,** 
"  Married  Women,**  and  **  Marriage ;  **  nor  why  some 
of  "Homicide**  should  be  put  under  "Criminal  Law,'* 
and  the  rest  under  "Homicide,**  nor  why  "Man- 
slaughter** should  not  be  put  under  **  Homicide ; '*  nor 
why  there  should  be  separate  heads  of  "  Water  Ways 
and  Water  Bights,**  "Riparian  Rights,**  and  "Navig- 
able Rivers;'*  and  of  "Libel,**  and  •* Slander.**  But 
this  is  the  chief  criticism  that  occurs  to  us.  The  cita- 
tion of  the  volume  and  page  of  the  report  is  a  valuable 


aid.    The  book  is  beautifully  printed,  and  is  of  the 
size  of  the  United  Btates  Digest. 


CORRESPONDENCE. 

That  Combdt  of  Bbbobs. 
SdUor  of  the  Albany  Law  Journal  ■ 

If  your  correspondent  G.  H.  C,  who  discovered  the 
so-called  comedy  of  errors  in  Hun's  Reports,  in  which 
CagUe  V.  Wallace  appears  as  the  two  Dromios.  will 
turn  to  83  Hun,  663,  he  will  learn,  that  after  handing 
down  the  opinion  reported  in  32  Hun,  884,  the  G^eneral 
Term  in  the  Fifth  Department  ordered  a  reargument. 
The  opinion  reported  in  85  Hun,  180,  was  written  on 
determining  the  case  after  the  reargument. 
Very  respectfully, 

Hbnbt  H.  Bbowks. 
Nbw  Yobk,  July  81, 1886. 


NOTES. 


In  a  very  recent  criminal  law  book  It  is  laid  down 
that  in  rape  "penetration  must  be  proved,  but  not 
emission."  This  is  a  very  Impolitic  relaxation  in 
favor  of  a  very  bad  class  of  offenders! 

HOW  TO  ESCAPX  THB  TJSDIUM  VITJI. 
How  slowly  once  did  time  drag  by  me; 

His  shuflUng  feet  were  clogged  with  lead; 
He  seemed  Intent  but  to  deny  me 

What  feast  the  future  hours  mifl^  spread. 
But  altered  now  the  gait  he  travels; 

He  skurries  o*er  the  checkered  ways; 
And  why?  the  mysteiy  this  unravels— 

My  note  is  out  at  etrty  days. 

Would  you  leap  with  rapid  springing 

From  out  the  Present's  Jar  and  fret 
Into  the  hours  the  Future's  bringing. 

Where  other  suns  arise  and  set! 
Ask  not  for  the  Persian's  magic 

T6  waft  you  over  time  and  space; 
Here's  a  motor  quite  as  tragic— 

A  lUUe  note  at  sixty  days. 

Ah!  when  the  sptait  feels  the  trouble 

Of  Hope  deferred  proved  false  at  last: 
When  your  sorrrows  seem  to  double, 

And  life's  pleasance  ie  o'erpast : 
Faint  not,  nor  all  desperate  languish. 

Nor  nerveless  droop  in  dim  amaze; 
Here's  antidote  for  psychic  anguish— 

A  tonie  noteat  eixty  days. 
L*  Envoi. 
Thus  life  Is  taught  a  tripping  measure. 

And  treble  speed  the  glowing  hours ; 
No  room  is  left  for  sighing  leisure. 

No  time  to  weep  o*er  faded  flowers. 
But  with  a  goal  fixed  clear  before  us. 

The  race  admitting  no  delays. 
Bach  nerve  is  stauined:  We  are  victorious— 

And  meet  our  note  at  sixty  days. 

And  when  the  shadows  slowly  gather 

'Bound  our  darlding,  twilight  road. 
And  we  reach  the  final  tether. 

Where  our  burden  we  unload ; 
The  sheriff.  Death,  serves  his  subpcsna: 

We  plead  no  more  for  longer  grace, 
But  yield  our  harvest  to  the  gleaner— 

^fid  pay  aU  notes  at  sixty  days. 
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CURRENT  TOPICS. 

THE  London  Law  Journal  says:  ''The  new  extra- 
dition treaty  between  the  United  States  and 
Great  Britain,  which  has  been  agreed  npon  by  Mr. 
Phelps  and  Lord  Rosebery,  has  been  long  delayed. 
The  negotiations  which  have  been  going  on  for  nine 
years  have  at  length  been  brought  to  a  head,  and 
there  can  be  little  doubt  that  the  result  is  due 
largely  to  the  energy  and  experience  of  law  pos- 
sessed by  the  present  United  States  minister  in  Lon- 
don. The  existing  extradition  treaty  between  these 
two  English-speaking  countries  is  at  present  repre- 
sented by  one  clause  of  the  Ashburton  treaty  of 
184S,  and  applies  only  to  the  crimes  of  '  murder,  as- 
sault with  intent  to  commit  murder,  piracy,  arson, 
robbery,  forgery,  and  the  uttering  of  forged  paper.' 
In  addition  to  these  offenses  the  new  treaty  is  to 
apply  to  manslaughter,  burglary,  embezzlement,, 
and  larceny  of  the  value  of  101,  and  upwards,  and 
malicious  injuries  to  property  whereby  the  life  of 
any  person  shall  be  endangered.  A  long  list  of 
crimes  will  still  remain  unprovided  for,  such  as 
counterfeiting  money,  rape,  abduction  and  perjury 
These  additional  cases  and  others  of  inferior  gravity 
are  to  be  found  in  most  of  the  treaties  between 
Great  Britain  and  other  European  countries.  ♦  ♦  ♦ 
Mr.  Phelps  is  quite  right,  as  a  general  principle, 
when  he  says,  in  commenting  on  the  new  clause, 
requiring  convicted  persons  to  be  given  up,  that  '  if 
those  accused  of  crimes  should  be  surrendered, 
much  more  should  tl:  ose  actually  convicted ; '  but 
care  should  be  taken  that  this  clause,  which  does 
not  appear  in  the  Continental  treaties,  should  not 
be  introduced  into  them  without  careful  inquiry 
into  the  law  of  the  country  in  question.  In  the 
United  States,  as  in  England,  there  is  no  such  thing 
as  trial  in  absentid,  and  therefore  the  clause  can  do 
no  harm  in  a  treaty  between  these  countries.  The 
object  however  would  have  been  much  better  met 
by  inserting  '  prison-breach  *  among  the  offenses  for 
which  extradition  may  be  demanded  on  condition 
that  the  offense  for  which  the  prisoner  was  in  prison 
was  an  offense  within  the  treaty.  In  treaties  with 
Continental  countries,  where  criminal  trials  in 
absentid  are  common,  even  the  clause  suggested 
would  not  be  safe,  as  a  man  might  be  convicted  in 
absentidj  be  arrested,  and  escape.  No  English  treaty 
can  afford  to  omit  taking  care  that  the  man  sur- 
rendered shall  at  least  have  a  trial  face  to  face  with 
his  accuser.  The  third  article,  solicitous  for  the 
security  of  those  who  have  adopted  a  new  country 
in  reliance  on  the  permanence  of  the  existing  law, 
provides  that  the  new  treaty  shall  not  apply  to  of- 
fenses committed  before  its  operation.  The  fifth 
article  deals  with  a  case  which  at  one  time  gave  rise 
to  serious  questions  between  the  two  countries.  A 
person  surrendered  is  not  to  be  tried  for  any  other 
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oftense  than  that  in  respect  of  which  he  is  de- 
manded until  he  has  had  an  opportunity  of  return- 
ing to  the  surrendering  country.  The  sixth  article 
also  expressly  provides  a  rule  on  a  subject  at  one 
time  much  discussed,  namely,  that  the  treaty  shall 
be  carried  out  subject  to  the  laws  of  the  surrender- 
ing State.  The  old  extradition  treaty  with  the 
United  States  was  the  first  of  the  British  extradi- 
tion treaties,  and  made  in  days  when  the  subject 
was  undeveloped,  and  the  new  treaty,  although 
far  from  perfect,  is  a  very  great  advance  on  it." 


According  to  our  London  exchanges  the  judges 
seem  to  be  **  getting  on  their  ear  "  to  a  lamentable 
extent  in  this  warm  weather.  Mr.  Justice  Field 
threatened  to  commit  a  non-suited  plaintiff  unless 
he  paid  the  jury.  And  Mr.  Justice  Stephen  talked 
violently  to  a  solicitor  for  trying  to  take  from  his 
honor's  clerk  a  paper  to  which  the  solicitor  was  en- 
titled. The  report  of  the  colloquy  shows  the  judge 
to  have  been  very  impatient  and  undignified  and 
abusive,  and  the  solicitor  to  have  been  long-suffering 
and  respectful.  But  then  our  report  comes  from  the 
Solidtora^  Journal^  which  comments  very  boldly  on 
the  occurrence,  and  says,  **  surely  the  first  lesson  a 
judge  has  to  learn  is  to  refrain  from  expressing  an 
opinion  before  he  knows  the  facts" — or  as  we 
Americans  say,  "going  off  half-cocked."  The 
Law  Times  **  deplores  "  the  occurrence,  and  says  the 
judge's  language  was  "absolutely  inexcusable," 
and  that  the  solicitor  **  must  receive  universal  sym- 
pathy," and  concludes:  "Whether  it  is  the  dis- 
tracting anxiety  which  Mr.  Justice  Hawkins  says 
disturbs  the  judges,  or  the  increased  wear  and  tear 
of  modem  life,  which  is  to  be  credited  with  the  ag- 
gravated irritability  which  is  to  be  found  on  the 
bench,  we  know  not.  But  of  this  we  are  convinced, 
that  if  the  judges  are  to  retain  the  respect  of  the 
profession  they  must  not  presume  too  much  upon 
their  position." 

The  Des  Moines  Journal  of  Commerce  has  a  well 
written  article  of  more  than  a  column  to  prove  that 
"judges  are  not  above  criticism."  The  Journal 
proves  its  case,  although  it  is  a  case  of  thrice  rout- 
ing its  foes  and  thrice  slaying  the  slain.  The  dis- 
cussion comes  in  very  fitly  with  our  extracts  above 
from  the  English  law  journals  on  this  subject. 
The  Jowmal  says:  "Judges  declare  the  sense  of 
mankind  on  questions  before  them  as  understood 
during  a  series  of  years.  If  they  fail  to  do  this  the 
people  and  press  detect  it  at  once,  and  it  is  not 
only  their  privilege,  but  their  duty  to  publicly  criti- 
cise the  judge,  and  the  decision  which  has  thus 
failed  in  its  purpose.  Once  admit  the  doctrine  that 
the  decisions  of  judges,  right  or  wrong,  good  or 
bad,  are  to  be  received  by  the  public  humbly  and 
without  comment,  and  there  is  at  once  an  end,  not 
only  to  justice,  but  to  the  law  itself.  The  decisions 
of  the  judges  would  speedily  degenerate  into  indi- 
vidual, dogmatic  and  tyrannical  decrees."  The  last 
two  sentences  are  sound  beyond  question,  but  in  the 
first  two  there  is  a  fallacy.    Judges  frequently  do 
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not  **  declare  the  sense  of  mankind  as  und&rstood,'^^ 
but  as  not  understood.  Common  sense  and  news- 
paper sense  are  frequently  very  bad  sense,  and  the 
public  and  the  newspapers  very  frequently  proclaim 
ex  cathedra  the  silliest  opinions  on  legal  questions. 
But  we  do  not  deny  their  right  to  do  so.  The  p\|b- 
lic  right  of  criticising  the  judges,  their  conduct 
and  opinions,  is  sacred  and  important,  and  we  hope 
it  may  never  be  relinquished  nor  encroached  upon. 


We  find  our  humorous  case  this  week  in  UcMui^ 
phy  V.  Harvey,  Vermont  Supreme  Court,  July  2, 
1886,  holding  that  in  a  bastardy  proceeding  the 
court,  after  the  evidence  is  closed,  one  argument 
made,  and  the  defendant  has  moved  for  a  verdict, 
has  power  in  its  discretion  to  allow  the  complainant 
to  introduce  new  evidence  to  prove  that  she  was  a 
single  woman  when  the  child  was  begotten.  Taf  t, 
J.,  said:  **The  question  no  doubt  had  escaped  the 
attention  of  her  counsel,  or  been  regarded  by  him 
as  immaterial ;  and  to  have  rendered  a  verdict  for 
the  defendant  because  of  the  inability  of  the  court 
to  vary  a  rule  of  practice,  and  relieved  him  from 
the  support  of  a  child,  whom,  at  the  instigation  of 
the  devil,  he  had  brought  into  being,  and  his  of- 
fense to  have  remained  *  unwhipped  of  justice/  we 
think  would  have  shown  a  serious  defect  in  the  ju- 
risprudence of  any  civilized  country."  We  think 
so  too,  although  we  have  a  little  doubt  about  the 
propriety  of  laying  the  blame  on  the  devil. 


The  address  of  the  Hon.  Wayne  MacVeagh  to  the 
Yale  Law  School  last  June  treated  mainly  of  politi- 
cal topics.  Mr.  MacVeagh  is  opposed  to  any  re- 
striction of  immigration.  We  would  like  to  ask 
him  if  it  would  not  be  wise  to  shut  out  anarchists 
and  communists.  He  is  also  opposed  to  any  denial 
or  postponement  of  rights  of  citizenship.  On  this 
we  do  not  agree  with  him,  but  it  is  hardly  within 
our  province  to  discuss  it  He  also  discusses  the  re- 
lations of  capital  to  labor,  and  of  both  to  law.  The 
most  remarkable  idea  in  the  address,  however,  is  the 
following:  **It  sounds,  of  course,  at  present  like  a 
wild  suggestion,  but  after  all,  why  may  we  not  hope 
that  Democracy,  if  it  started  upon  such  a  course, 
and  was  properly  encouraged,  would  complete  the 
circle  of  its  beneficent  influences  upon  society  by 
adding  the  last  and  greatest  of  blessings  —  by  tak- 
ing religion  also  under  the  protecting  care  of  the 
State?  It  is  indeed  *a  far  cry*  to  the  time  when 
dogmatic  theology  will  not  only  be  regarded  as  un- 
necessary to  the  teaching  of  religion,  but  as  incom- 
patible with  it ;  and  yet  the  future,  which  has  in 
store  so  many  surprises,  may  be  reserving  this  also 
"  religious  instruction  in  America  as  a  part  of  all 
public  education."  If  religious  or  moral  instruc- 
tion could  be  separated  from  theological  instruc- 
tion we  might  assent  to  this,  but  it  cannot,  and  so 
we  are  opposed  to  the  orator's  idea.  Nothing 
should  be  tolerated  tending  to  bring  the  Church 
into  the  State,  not  even  the  reading  of  the  Bible  in 
the  common  schools.     Religious  teaching  and  theo- 


logical teaching  have  other  and  appropriate  places. 
We  hope  never  to  see  the  variant  and  absurd  theo- 
logical creeds  promulgated  in  our  conunon  schools, 
and  the  only  way  to  prevent  it  is  to  prohibit  relig- 
ious teaching  in  them. 


NOTES  OF  CA8E8, 

IN  8eroka  v.  KatUnburgy  17  Q.  B.  Div.  177,  it  was 
held  that  under  the  Married  Women's  Property 
Act  of  1882,  the  husband  is  still  civilly  liable  for  a 
slander  by  his  wife.  The  court,  Mathew,  J.,  said : 
'*I  am  of  opinion  that  the  husband  is  liable  to  be 
joined  as  a  defendant  in  this  action.  It  is  agreed 
that  before  the  passing  of  the  Married  Women's 
Property  Act  of  1882,  a  husband  must  have  been 
joined  as  defendant  in  an  action  brought  against 
the  wife  for  a  tort  committed  by  her;  but  it  is  said 
that  that  act  altered  the  law  in  this  respect.  Now, 
if  this  construction  is  right,  the  statute  in  question 
is  an  act  for  the  relief  of  husbands,  and  not  an  act 
affecting  the  property  of  married  women.  Why  is 
this  effect  attributed  to  it?  It  is  said  that  since  the 
passing  of  the  act  whatever  the  wife  earns  is  her 
own  property,  and  is  made  a  fund  for  the  discharge 
of  her  liabilities,  whether  in  tort  or  contract ;  and 
that  therefore  it  is  only  fair  that  the  husband  should 
be  discharged  from  his  liability  for  the  torts  of  his 
wife.  But  if  we  look  at  the  terms  of  the  act  it  ap- 
pears impossible  to  put  such  a  construction  upon  it ; 
sub-section  2  of  section  1  is  an  enabling  clause,  and 
appears  to  give  the  option  of  suing  the  wife  where 
she  has  separate  property,  and  there  is  a  chance  of 
the  plaintiff  being  able  to  enforce  a  judgment 
against  her,  while  in  cases  where  there  would  be  no 
chance  of  enforcing  judgment  against  the  wife  the 
husband  is  left  subject  to  his  old  common-law  lia- 
bilities. The  words  of  the  section  are  *  need  not  be 
joined,'  but  they  do  not  discharge  the  husband 
from  his  old  liability ;  they  are  intended  to  give  to 
a  plaintiff  the  option  of  suing  husband  and  wife  to- 
gether or  suing  the  wife  alone ;  judgment  may  be 
entered  against  the  wife,  and  execution  issued 
against  her  separate  property,  if  she  has  any ;  but 
where  she  has  none  the  plaintiff  is  entitled  to  add 
the  husband  as  a  co-defendant."  This  is  in  har- 
mony with  Taii  v.  Oulbertson^  67  Barb.  9 ;  Fitzger* 
aid  V.  Quann,  88  Hun,  652,  but  contrary  to  Norrie  v. 
CorkhUl,  82  Kans.  409;  S.  C,  49  Am.  Rep.  489. 


In  Carte  v.  Evans^  Circuit  Court,  District  of 
Massachusetts,  June  21,  1886,  it  was  held  that 
where  a  piano-forte  arrangement  of  the  orchestral 
score  of  an  opera  was  made  by  a  United  States  citi- 
zen, with  the  consent  of  the  non-resident  foreign 
composers  of  the  opera,  and  then  transferred  by  him 
to  a  fellow-citizen,  who  procured  a  copyright, 
which  he  assigned  to  a  non-resident  foreigner,  act- 
ing as  agent  of  the  original  composers  of  the  opera, 
there  was  nothing  of  evasion  or  violation  of  law, 
and  that  the  assignee  was  entitled  to  the  pro- 
tection of  the  court  against  infringers^  JThis  Wf 
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the  case  of  '*The  Micado."  Nelson,  J.,  said :  "  That 
an  arrangement  for  the  piano-forte  of  the  orches- 
tral score  of  an  opera  such  as  Tracy  has  produced 
is  an  original  musical  composition  within  the  mean- 
ing of  the  copyright  law,  is  well  settled.  In  exe- 
cuting such  a  work  the  ideas  of  the  composer  of 
the  opera  cannot  be  wholly  reproduced,  and  other 
ideas,  more  or  less  resembling  them,  or  wholly  new, 
have  to  be  substituted  and  added.  To  do  such  a 
work  acceptably  requires  musical  taste  and  skill  of 
a  high  order,  and  a  thorough  knowledge  of  the  art 
of  musical  composition,  and  especially  of  instru- 
mentation. No  two  arrangers,  acting  independ- 
ently, and  working  from  the  same  original,  would 
do  the  work  in  the  same  way,  or  would  be  likely  to 
produce  the  same  results,  except  so  far  as  they 
might  both  resemble  the  original.  An  arrangement 
of  this  character  would  undoubtedly  be  a  piracy  of 
the  original  opera,  unless  the  arranger  has  in  some 
way  acquired  the  right  to  make  such  use  of  the  or- 
iginal; but  if  he  has  acquired  that  right  the  ar- 
rangement is  substantially  a  new  and  distinct  com- 
position, and  as  such  is  entitled  to  the  protection 
of  the  court.  Wood  v.  Boosey^  L.  R.,  2  Q.  B.  340; 
aflSrmed,  L.  R,  8  id.  223;  Boosey  v.  FairlU^  7  Ch. 
Div.  301;  affirmed,  4  App.  Cas.  711;  Thomas  v. 
Leniumy  14  Fed.  Rep.  849;  Drone,  Copyr.  176. 
Tracy's  work  was  done  with  the  consent  of  the  or- 
iginsJ  composers  of  the  opera,  and  in  their  interest. 
Their  is  nothing  in  our  copprigbt  law  to  prevent 
one  of  our  own  citizens  from  taking  out  a  copyright 
of  an  original  work  composed  by  him,  even  though 
the  work  of  composition  was  performed  at  the  pro- 
curemedt  and  in  the  employment  of  an  alien;  or 
from  assigning  his  copyright  to  an  alien  under  an 
agreement  made  either  before  or  after  the  compos- 
ing of  the  work.  A  non-resident  foreigner  is  not 
within  our  copyright  law,  but  he  may  take  and  hold 
by  assignment  a  copyright  granted  to  one  of  oiu* 
own  citizens.  The  proprietor  as  well  as  the  author 
is  entitled  to  enter  the  work  for  copyright.  The 
consent  of  Tracy  was  sufficient  to  constitute  Browne 
the  proprietor  for  the  purpose  without  a  formal  as- 
signment. Lawrence  v.  -Dana,  4  Cliff.  1,  65.  The 
effect  of  the  transaction  was  the  same  as  if  Tracy 
had  made  the  entry  in  his  own  name,  and  then  as- 
signed to  Carte.  The  defendants  insist  that  the 
method  of  proceeding  by  wliich  the  copyxight  was 
procured,  and  afterward  vested  in  the  plaintiff,  a 
non-resident  foreigner,  was  a  mere  evasion  of  our 
copyright  act,  and  as  such  is  not  entitled  to  the 
protection  of  the  court.  But  I  am  unable  to  per- 
ceive how  it  can  properly  be  called  an  evasion,  if 
by  that  is  meant  a  proceeding  by  which  the  letter 
or  spirit  of  the  law  is  directly  or  indirectly  violated. 
The  thing  copyrighted  was  an  original  work  by  an 
American  composer,  and  therefore  the  lawful  sub- 
ject of  copyright.  All  the  steps  taken  to  secure  the 
copyright,  and  vest  it  in  the  plaintiff,  were  autho- 
rized by  our  statute.  Undoubtedly  the  plan  adopted 
displayed  great  ingenuity,  and  the  effect  is  to  vest 
in  these  foreign  authors  valuable  American  rights 
in  their  work,  but  their  is  nothing  of  evasion  or 


liolation  of  law.  The  plaintiff  is  therefore  entitled 
to  the  protection  of  the  court  against  infringers,  if 
his  copyright  is  otherwise  valid." 


In  Oity  of  Ft,  Wayjie  v.  Coombs,  Indiana  Sup.  Ot., 
June  16,  1886,  it  was  held  that  it  is  not  error  to  re- 
fuse to  permit  the  defendant  to  cross-examine  an 
expert  witness  called  by  the  plaintiff  before  the  ex- 
amination in  chief  by  the  latter.  Elliott,  J.,  said: 
**  It  is  for  the  court  to  determine  whether  the  wit- 
ness is  or  is  not  qualified  to  testify  as  an  expert, 
and  the  question  as  to  his  competency  is  exclusively 
for  the  court.  Some  of  the  cases  go  very  far  upon 
this  point,  for  some  of  them  hold  that  the  decision 
of  the  trial  court  is  conclusive,  but  we  think  the 
cases  which  hold  that  where  there  is  no  evidence  at 
all  tending  to  prove  that  the  witness  is  qualified  to 
testify  as  an  expert,  or  where  there  is  a  palpable 
abuse  of  discretion  the  ruling  of  the  trial  court  is 
subject  to  review,  are  supported  by  the  better  rea- 
son. Southern  Ltfe  Ins.  Co.  v.  Wilkinson,  68  Ga. 
536;  Wiggins  v.  Wallace,  19  Barb.  338.  But  what- 
ever may  be  the  true  rule  upon  this  point,  it  is  quite 
clear  that  the  court  must  decide  the  question  of  the 
qualification  of  the  witness,  and  when  it  is  made  to 
appear  prima  facis  that  the  witness  possesses  the 
requisite  qualification  the  court  may  admit  the  tes- 
timony, and  is  not  bound  to  allow  a  preliminary 
cross-examination.  This  was  so  expressly  decided 
in  Sa/rU  v.  Arnold,  7  R.  I.  682.  It  is  indeed  diffi- 
cult to  perceive  how  any  other  conclusion  could  be 
reached  when  once  it  is  granted  that  the  court  need 
only  be  satisfied  that  prima  fade  the  witness  is  com- 
petent. Rog.  Exp.  Test.  50.  No  exact  standard 
by  which  to  determine  the  competency  of  the  wit- 
ness exists,  and  much  is  necessarily  left  to  the  dis- 
cretion of  the  trial  court.  Forgey  v.  First  Nat. 
Bank,  supra;  Sage  v.  State,  91  Ind.  141;  Goodwin 
y.  State,  96  id.  650,  see  page  568;  State  v.  Maynes, 
61  Iowa,  119;  McEwen  v.  Bigeloto,  40  Mich.  217; 
Rog.  Exp.  Test.  27.  If  the  evidence  satisfies  the 
court  of  the  qualification  of  the  witness  it  is  not 
bound  to  permit  a  preliminary  cross-examination, 
though  it  would  no  doubt  have  a  right  to  do  so, 
and  in  our  judgment  this  right  is  one  that  should 
be  very  liberally  exercised.  But  the  question 
which  we  are  compelled  to  decide  is  whether  the 
court  is  bound  to  check  the  examination  of  the  wit- 
ness and  allow  a  preliminary  cross-examination,  and 
on  that  question  the  law  is  with  the  appellees.  A 
text  writer  says:  'When  a  witness  has  been  ad- 
judged competent  upon  the  preliminary  examina- 
tion opposing  proof  going  to  his  incompetency  is 
to  be  addressed  to  the  jury  to  effect  the  value  of 
his  testimony,  and  not  to  the  court  for  the  purpose 
of  excluding  his  testimony.'  Rog.  Exp.  Test.  60. 
In  our  own  case  of  Davis  v.  State,  35  Ind.  496,  it 
was  said  of  a  witness  that  '  whether  he  is  competent 
to  testify  at  all  as  an  expert  is  a  question  for  the 
court,  but  after  he  has  been  allowed  to  testify  the 
weight  of  his  testimony  is  for  the  jury.*  It  is  gen- 
erally held  by  the  courts,  and  uniformly  by  ours, 
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that  the  regular  cross-examination  may  fuUy  go 
into  the  question  of  the  competency  of  the  witness, 
and  if  it  appear  that  he  is  not  a  qualified  expert 
witness  his  testimony  will  be  weakened  or  entirely 
destroyed.  Davis  v.  State^  supra;  Goodwin  v.  State^ 
supra ;  LouisvUUy  etc,,  Co,  v.  Falvey^  104  Ind.  409. 
The  right  to  a  full  cross-examination  is  thus  se- 
cured)  and  if  it  turns  out  that  the  witness  is  not 
qualified  the  jury  may  be  told  that  his  opinion  is  of 
no  weight,  but  without  such  a  direction  it  must  be 
presumed  —  as  jurors  are  to  be  treated  as  men  of 
fair  intelligence — that  the  opinion  of  one  not  quali- 
fied would  not  be  given  any  weight  by  them. 
LouismlUy  etCy  Co,  v.  Fdhey,  supra ;  Washington  v. 
CoUy  6  Ala.  212.  This  plenary  right  of  cross-exami- 
nation affords  full  opportunity  to  discover  the  ex- 
tent of  the  qualifications  of  the  witness,  and  pre- 
vents material  harm  to  the  party  against  whom  he 
testifies." 

BOW  MB.  H.  BECAME  A  JUDGE. 

MR.  H.,  Q.  C,  was  a  very  successful  but  a  very 
discontented  man.  Beginning  as  an  attorney's 
ofSce-boy,  his  first  ambition  was  to  become  an  at- 
torney. When  he  had  gained  this  point,  he  yearned 
to  be  a  barrister.  The  wig  assumed,  he  straight- 
way was  eager  for  the  silk  gown.  TMs  donned,  he 
wanted  a  fortune.  The  fortune  made,  he  wanted 
a  position  in  **  society,"  and  married  accordingly. 
And  now,  all  else  gained,  his  restless  ambition  de- 
sired a  seat  on  the  bench.  For  more  years  than  he 
cared  to  remember  he  had  led  his  circuit.  For  at 
least  ten  years  he  had  been  recognized  as  one  of  the 
half  dozen  leading  advocates  at  the  bar.  Hard 
work  had  been  his  lifelong  habit,  and  the  regular, 
honest  and  impartial  ease  of  judicial  routine  se- 
cured, by  comparison,  a  haven  of  rest,  which  he 
could  well  afford  to  make  the  sacrifice  of  income 
involved  in  promotion  to  the  bench.  So  it  came  to 
pass  that  on  the  clear  October  morning  with  which 
our  story  commences,  the  subject  of  Hr.  H.*s  re- 
flections, as  he  walked  down  to  chambers,  was 
**  how  shall  I  become  a  judge? '' 

None  of  the  ordinary  obstacles  to  promotion 
stood  in  his  way.  His  reputation  as  a  great  advo- 
cate was,  as  we  have  said,  established.  After  a 
long  ** outing"  his  political  friends  were  again  in 
power,  and  though  he  had  never  sat  in  parliament, 
yet  he  had  thrice  carried  the  Conservative  colors 
through  hot  battle  to  honorable  defeat  in  a  per- 
versely Radical  constituency.  He  had  spent  much 
money  for  the  party,  and  he  had  friends  in  high 
places  who  would  not  let  his  merits  be  forgotten. 
But  (there  is  always  a  fatal  **  but "  in  these  cases) 
the  chancellor  was  a  great  lawyer,  and  a  most  con- 
scientious man.  He  never  had  appointed,  he  had 
repeatedly  said,  he  never  would  appoint  any  man  to 
the  bench  who  was  not  a  thorough  lawyer.  Now. 
Mr.  H.,  Q.  C,  was  not  even  an  average  lawyer. 
His  practical  mind  had  always  abhorred  studies 
which  bore  no  immediate,  evident  fruit.    No  at- 


torney would  ever  have  thought  of  briefing  the 
'Meamed"  gentleman  in  a  case  where  much  law 
was  required.  He  was  pre-eminently  a  nisi  prius 
man,  irresistible  with  a  jury,  weak  before  the  court 
"  in  hanc.^^  How  should  this  diflSculty  be  got  over? 
This  was  troubling  his  mind,  and  as  he  entered 
chambers  his  ancient  clerk  at  once  perceived  that 
the  "old  man"  was  not  in  the  best  of  humors. 

On  Mr.  H.*s  desk  lay  a  new  and  bulky  brief.  He 
glanced  first  at  the  fee,  and  then  at  the  title,  and 
muttering  "that  confounded  Fraser  case  again!" 
turned  to  his  letters,  one  of  which  particularly  in- 
terested him.  It  was  from  his  firm  friend,  the  at- 
torney-general, and  contained  the  news,  received  at 
first  hand,  that  old  Judge  Jones  had  definitely  made 
up  his  mind  to  take  his  pension  and  retire  at  the 
end  of  the  year.  How  was  Mr.  H.  to  step  into  the 
old  judge's  shoes?  Whilst  still  pondering  over  this 
problem,  Mr.  H.'s  eyes  fell  upon  the  Fraser  brief, 
and  as  with  a  flash  of  light  he  saw  his  way  clear. 
This  "Fraser  v.  Jackson"  case,  it  must  be  ex- 
plained, was  a  cause  belonging  to  that  diflicult  class 
of  which  "Fletcher  Y.  Rylands"  may  be  taken  as 
an  example.  Mr.  H.  had  led  for  the  plaintiffs  at 
Assizes.  The  case  had  then  gone  to  a  referee,  and 
now  came  up  again  upon  the  referee's  findings  for 
argument  biefore  the  full  court.  The  brief  "in 
banc  "  would  assuredly  never  have  been  intrusted  to 
Mr.  H.,  but  for  the  fact  that  the  plaintiffs  were  al- 
ready so  exhausted  by  the  prolonged  litigation  that 
their  solvency  was  becoming  doubtful,  and  the  at- 
torney, one  of  H.'s  oldest  clients,  felt  that  he  could 
rely  upon  H.  (who,  with  all  his  defects,  had  a  some- 
what higher  standard  of  professional  honor  than 
most  leaders  at  the  bar)  to  overlook  the  smallness 
of  the  fee,  and  do  the  best  he  could.  "  H.  knows," 
said  the  attorney  to  his  factotuniy  when  the  ques- 
tion was  discussed  between  them,  "that  I  always 
give  him  liberal  fees  when  I  can,  and  I  think  he  is 
man  enough  to  take  small  allowance  for  once."  It 
is  possible  that  the  attorney  might  have  reckoned 
without  his  host  but  for  the  happy  coincidence  that 
the  case  furnished  H.  with  the  very  chance  he 
wanted.  Here  was  a  purely  legal  argument  of  the 
highest  kind,  in  which  several  public  and  private 
acts  of  Parliament  had  to  be  reconciled  with  each 
other,  ai^d  had  all  to  be  brought  into  subordination 
to  one  of.  the  most  subtle  of  legal  principles.  It 
was  a  case,  too,  of  great  commercial  importance; 
one  that  would  be  sure  to  enlist  the  most  careful 
attention  of  the  judges,  and  if  H.  could  only  play 
his  part  well,  and  appear  in  the  new  character  of  a 
genuine  lawyer,  the  chancellor's  ban  might  be 
lifted,  and  the  coveted  ermine  attained.  Filled 
with  this  hope,  H.  settled  down  to  read  his  brief. 
He  found  it  diffuse,  but  full  and  careful.  Cases 
were  cited  by  the  dozen,  and  no  point  or  difiiculty 
seemed  to  be  overlooked.  Next  day  H.  deliber- 
ately, and  to  the  extreme  surprise  of  his  clerk, 
abandoned  a  sensational  divorce  suit,  and  spent  his 
time  in  the  Temple  library.  For  a  week  he  stud- 
ied as  he  had  never  studied  before,  and  at  last  he 
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felt  the  glow  of  consciouB  mastery,  and  knew  that 
he  had  the  whole  case  at  his  finger's  ends. 

When  the  day  of  hearing  arrived  both  the  junior 
counsel  (a  man  as  old  as  H.  himself,  and  a  better 
lawyer)  and  the  attorney  were  surprised  alike  at  H.'s 
fluency  and  confidence  in  consultation,  and  at  his 
extreme  urbanity.  The  attorney,  xmaccustomed  to 
compliments  from  queen's  counsel,  almost  blushed 
when  H.  told  him  the  brief  was  the  best  he  had 
ever  read,  and  the  junior  speedily  perceived  that 
for  once  he  would  not  have  to  coach  his  leader. 
At  length  the  argument  commenced.  The  chief 
justice  and  Blackburn  started  off  as  usual  with  in- 
terruptions, but  the  chief,  who  could  listen  quietly 
when  he  once  felt  sure  that  the  speaker  was  worth 
listening  to,  soon  became  silent,  and  treated  Black- 
burn to  a  neat  snub  that  had  the  desired  effect.  H. 
was  at  his  best  that  day.  All  the  eloquence  and 
skill  of  the  mere  advocate  was  subdued  and  un- 
obtrusively employed  to  render  lucid  an  imbroken 
and  logical  argument,  which  seemed  to  demonstrate 
itself.  For  nearly  three  hours  he  held  the  close  at- 
tention of  the  court.  His  opponent  was  a  far  supe- 
rior lawyer,  but  he  was  altogether  unprepared  for 
such  an  attack.  When  the  argument  was  finished 
it  was  evident  that  the  court  was  strongly  with  the 
plaintiffis,  though  the  complexity  and  importance  of 
the  case  demanded  a  **C.  A.  V."  and  written  opin- 
ions. Time  to  consider  being  duly  taken,  at  the 
end  of  two  months  (an  extraordiany  delay  in  an 
English  court)  judgment  was  given  for  the  plaint- 
iffs. The  opinions  alone  occupy  more  than  one 
hundred  pages  of  the  Law  Reports,  but  no  case  was 
cited,  and  no  point  advanced  by  any  of  the  judges 
which  had  not  been  taken  by  Mr.  H.  in  argument. 

On  his  way  home  after  the  bearing  H.  was  over- 
taken by  the  chief,  who  paid  him  a  warm  compli- 
ment, adding,  with  a  little  sub-acid  smile,  that  the 
argimient  had  surprised  him  as  much  as  thunder 
out  of  a  clear  sky.  The  chancellor  of  course 
heard  from  friendly  sources  all  about  H.'s  thorough 
mastery  of  mining  law,  and  when  old  Jones,  true  to 
his  word,  retired,  Mr.  H.,  Q.  C,  became  Sir  W.  H., 
one  of  her  majesty's  judges.  He  still  ornaments 
the  judicial  bench,  of  which  he  is  one  of  the  most 
useful  members,  and  the  only  peculiarity  remarked 
about  him  by  the  critics  of  the  bar  is  the  frequency 
with  which  he  fetches  in  "Fraser  v.  Jackson," 
head  and  shoulders,  to  illustrate  any  and  every  dis- 
puted point  of  law. 

A.  B.  M. 

JUPE— HUSBAND  AS  ACCESSORY, 
MICHIGAN  SUPREME  COURT,  JULT.  1,  1888. 

P£OPi«v  V.  Chapman.* 
A  husband,  desiring  to  obtain  a  divorce  from  his  wife,  em- 
ployed a  man  to  seduce  her  while  he  oould  witness  the 
act.  The  maa,  not  being  able  to  accomplish  his  purpose 
by  persnasion,  resorted  to  force,  and  committed  a  rape 
on  the  woman,  who  screamed  and  endeavored  to  protect 
herself,  while  the  husband  stood  in  a  concealed  plaoe,and 
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not  only  refused  to  assist  her,  but  subsequently  filed  a 
petition  for  divorce  on  the  ground  of  his  wife's  adultery 
on  this  occasion .    The  husband  was  held  guilty  of  rape. 

PRROR  to  Wayne. 

AUomey-General^  for  People. 

AXUn  H.  Frazer,j[oT  defendant  and  appellant. 

MoRSB,  J.  Under  our  statutes,  which  render  all 
persons  aiding,  assisting  or  abetting  in  the  commission 
of  a  crime,  whether  present  or  not  present,  liable  to 
indictment,  trial  and  punishment  as  priuoipals,  the 
respondent  was  proceeded  against,  tried  and  convicted 
of  rape  upon  the  person  of  his  wife,  Maggie  Chapman. 
How.  St.,  S  9545.  At  the  time  of  the  trial  the  alleged 
actoal  perpetrator  of  the  crime,  James  Reagan  had 
been  convicted  of  the  offense,  and  the  testimony  of 
defendant's  guilt  was  mainly  derived  from  his  evi- 
dence and  that  of  the  wife. 

The  principal  objection  goes  to  the  merits  of  the 
case.  It  is  claimed  by  defendant's  counsel  in  an  elab- 
orate argument,  that  the  evidence  does  not  warrant 
the  conviction  of  the  defendant.  The  theory  of  the 
prosecution  was  that  an  agreement  was  made  between 
respondent  and  Keagan,  that  if  the  husband  could 
catch  Keagan  in  bed  with  Mrs.  Chapman,  or  in  the  act 
of  sexual  intercourse,  by  which  the  husband  would  be 
famished  with  evidence  to  obtain  a  divorce  from  his 
wife  on  the  ground  of  adnltery,  Reagan  should  be  paid 
$25  by  respondent ;  that  In  pursuance  of  this  plan, 
Jeremiah  Chapman  and  Oscar  Chapman,  a  brother  of 
the  accused,  went  into  a  room  of  the  house  where  re- 
spondent lived,  and  bored  a  hole  through  the  parti- 
tion, where  they  could  see  into  the  part  of  the  house 
where  the  wife  was,  or  peeped  through  a  partly-opened 
door;  that  Reagan  went  in  and  committed  a  rape  upon 
Mrs.  Chapman,  who  resisted  the  outrage,  but  not  suc- 
cessfully ;  that  the  husband  and  his  brother  heard  her 
screams  and  witnessed  her  struggles,  without  offering 
to  interpose  in  her  aid;  that  Reagan  knew  they  were 
there,  watching  him ;  and  that  after  the  crime  was 
committed,  or  pat  at  its  completion,  the  respondent 
and  Oscar  barst  into  the  room,  the  husband  exclaim- 
ing, **  Now  I  have  caaght  you." 

The  defendant  and  his  brother  testified  and  main- 
tained that  no  such  bargain  was  entered  into  with 
Reagan ;  but  on  the  contrary,  the  husband  being  jeal- 
ous and  suspicious  of  his  wife,  they  hid  in  the  house 
for  the  parijose  of  verifying  such  mistrust;  that  Mrs. 
Chapman  was  a  willing  participant  in  adultery  with 
Reagan ;  and  that  while  they  were  in  the  act  they 
rushed  into  the  room,  respondent  grabbing  a  chair, 
saying,  **  I  have  caught  you  now  right  in  the  act;  I 
have  a  notion  to  paralyze  both  of  you." 

The  argument  of  the  defendant's  counsel  is  that  the 
crime  advised  and  bargained  for  with  Reagan  by  re^ 
spondent  was  not  the  crime  committed,  but  adultery, 
and  that  the  mere  presence  of  the  husband  in  the  ad- 
joining room,  without  any  participation  whatever  in 
the  offense,  could  not  make  him  guilty  of  Reagan's  in- 
dependant  crime;  that  his  mental  approbation  was 
not  sufficient,  bat  his  assent,  to  come  within  the  stat- 
ute, must  have  been  manifest  by  some  act  of  assist- 
ance in  the  pei^etration  of  the  rape.  We  are  cited  to 
a  number  of  authorities  as  sustaining  these  proposi- 
tions. Not  one  of  them  is  applicable  to  the  present 
oasOi  If  they  were  they  would  not  be  authority  for 
this  court. 

If  the  story  of  Maggie  Chapman  be  true,  and  it  ap- 
pears she  has  convinced  twenty-four  men  of  its  truth- 
fulness beyond  a  reasonable  doubt,  this  husband  Is 
guilty  of  sufficient  aid  in  the  commission  of  the  foul- 
est of  crimes  to  warrant  his  conviction  as  a  principal 
under  our  laws.  She  testifies  that  Reagan  caught  her 
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by  the  throat,  threw  her  down,  and  forced  her  to  sab- 
mit  to  hU  lust;  that  she  tried  her  best  to  push  him 
away,  and  prevent  him  from  aocompUshing  bis  design, 
and  hallooed  for  help ;  that  when  her  husband  oame 
in,  she  said  to  him,  *'  Oh,  dear,  kill  him  I  *'  but  re- 
spondent pushed  her  away  from  bim,  and  soon  there- 
after he,  his  brother  Oscar,  and  Reagan  went  away  to- 
gether, apparently  on  friendly  termd.  It  appears^also 
that  in  three  days  after  the  commission  of  the  rape  or 
adultery,  as  the  case  may  bo,  the  respondent  filed  his 
bill  for  divorce  upon  the  ground  of  the  adultery  of  his 
wife  with  Reagan.  He  took  no  steps  to  prosecute 
Reagan,  and  a  brother  of  Mrs.  Chapman  testified  that 
soon  after  the  alleged  rape  he  had  a  conversation  with 
the  respondent,  in  which  the  brother  asked  him, 
"Why  didn't  you  shoot  him?"  Chapman  replied, 
**  I  didn't  want  to  shoot  him."  The  brother  then 
asked  him  if  he  was  a  friend  to  Reagan,  and  he  said 
he  was. 

The  cases  and  text-books  cited  by  defendant's  coun- 
sel lay  down  the  general  doctrine,  which  is  correct  in 
principle,  that  the  mere  presence  of  a  person  when  a 
murder  or  rape  is  l>eing  committed,  without  any  pre- 
vious agreement  or  conspiracy  in  furtherance  of  the 
crime,  and  doing  nothing  by  word  or  act  to  encourage 
or  sanction  the  perpetration  of  the  same,  will  not  hold 
him  in  the  law  in  any  degree  guilty  of  the  particular 
crime  committed,  although  by  his  interference  he 
might  have  prevented  it.  Such  persons  may  not  be 
entirely  guiltless  in  the  eyes  of  the  law,  as  the  prompt 
logs  of  humanity,  as  well  as  his  duty  to  society,  de- 
mand that  he  shall  use  such  means  as  he  can  to  pre- 
vent injury  and  wrong  to  his  fellows;  and  under  the 
common  law,  if  of  full  age,  such  presence,  without 
endeavor  to  hinder  the  commission  of  the  felony,  or 
to  apprehend  the  offender,  was  highly  criminal,  and 
punishable  by  flue  and  imprisonment. 

But  it  did  not  make  him  guilty,  either  as  principal 
or  accessory,  of  the  crime  thus  committed  in  his  pres- 
ence. 2  Hawk.  P.  C.  442,  §  10;  1  Hale  P.  C.  439; 
Steph.  Sum.  Grim.  Law,  ch.  3,  p.  7.  But  the  case  at 
bar  is  one  in  which  aid  and  assistance  was  rendered. 
The  husband  was  not  a  mere  passive  looker-on  \n  the 
proceedings.  Reagan  knew  he  was  in  the  next  room, 
in  sight  of  his  work:  and  when  the  wife  screamed^ 
and  respondent  did  not  interfere,  he  knew  that  the 
husband  was  willing  he  should  succeed  in  the  accom- 
plishment of  the  intercourse  by  force,  if  necessary — 
an  intercourse  which  had  been  bargained  for  by  the 
husband.  And  the  presence  of  the  husband  in  the 
next  room,  waiting  to  catch  the  parties  together, 
known  to  Reagan,  both  as  to  the  presence,  and  the 
purpose  of  such  presence,  imparted  to  him  a  confi- 
dence in  his  undertaking.  And  the  husband  Inten- 
tionally gave  reason  for  such  confidence.  By  the  lift- 
ing of  his  finger  or  the  opening  of  his  mouth  he  could 
Jiave  prevented  the  injury  to  his  wife,  but  he  did  not 
do  so.  And  he  was  ready  to  pay  for  the  services  of 
Reagan,  and  to  profit  by  his  crime.  Reagan  swears 
that  he  told  him  that  evening  after  the  transaction, 
as  the  three,  respondent,  Oscar,  and  himself  were  go- 
ing over  to  Miller's,  **  You  are  the  boy  ;  I  will  pay  you 
for  this;  "  and  in  a  very  few  days  respondent  filed  his 
complaint  for  divorce,  alleging  the  adultery  of  his  wife 
with  Reagan  for  his  cause.  This  conduct  is  corrolx>ra- 
tiveof  the  claim  that  he  hired  Reagan  to  commit  the 
crime  of  adultery,  and  that  he  was  well  satisfied  with 
the  rape  Instead,  if  It  could  be  used  to  accomplish  his 
main  design,  which  was  the  putting  away  of  his  wife. 
By  his  presence  and  his  silence,  under  the  fact  of  his 
previous  agreement  with  Reagan,  he  must  be  consid- 
ered as  having  countenanced  and  encouraged  the  lat- 
ter in  the  commission  of  the  outrage  upon  his  wife. 
He  did  this  as  effectually  as  if  he  had  stood  In  the 


room,  and  said  to  Reagan,  **  Go  ahead ;  you  shall  have 
the  money  the  same,  whether  it  be  by  force  or  con- 
sent." If  he  had  done  this,  there  would  have  been  no 
possible  doubt  of  his  guilt  as  a  principal  of  the  same 
crime  as  Reagan. 

In  this  case  the  defendant  and  Reagan  conspired  to 
do  an  unlawful  act;  the  one  to  commit  a  crime,  and 
theother  to  pay  him  for  it,  to  be  present  where  he 
could  witness  its  perpetration,  and  to  use  the  crime 
to  his  advantage  in  getting  rid  of  an  undesired  wife. 
If  Chapman  had  conspired  with  Reagan  to  rob  a  per- 
son, Reagan  to  commit  the  crime,  and  Chapman  to  be 
present  and  share  in  the  plunder,  and  in  the  act  of 
robbery  it  became  necessary,  or  Reagan  supposed  it 
did,  to  murder  the  person  in  order  to  accomplish  the 
.  robbery,  and  Chapman  stood  by,  perfectly  passive.but 
sharing  In  the  spoils  of  the  transaction,  would  he  not 
have  been  guilty  of  the  murder?  Most  assuredly  he 
would.  The  malice  and  the  assistance  would  be  pre- 
sumed. I  cannot  see  any  distinction  between  such  a 
case  and  the  one  before  us,  except  that  the  moral  guilt 
in  the  case  at  bar  far  exceeds  in  turpitude  that  of  the 
supposed  one.  A  husband  who  could  barter  with  an- 
other for  the  despoiling  of  his  wife's  virtue,  and  stand 
by  to  witness  It  with  his  brother,  and  remain  passive 
and  silent  while  such  object  was  obtained  by  violence, 
and  then  use  such  permitted  and  encouraged  rape  to 
divorce  her  from  him,  and  by  this,  and  perjury  added, 
publish  her  to  the  world  as  an  adulteress,  is  morally 
guilty  of  as  foul  a  crime  as  can  be  named  in  the  cal- 
endar. The  offense  of  Reagan,  heinous  as  It  is,  sinks 
into  insignificance  l>e8ide  it.  To  hold  the  respondent 
guiltless  of  rape  would  deprive  him  of  the  punishment 
he  richly  deserves,  if  the  story  of  his  wife  can  be 
believed.  There  is  no  adequate  punishment  for  such 
a  crime  as  his,  unless  he  can  be  held  as  a  principal  with 
Reagan.  And  the  law  will  support  his  conviction 
upon  the  facts  which  the  jury  must  have  found  to  be 
true. 

It  is  said  by  the  Supreme  Court  of  Iowa,  In  one  of 
the  cases  cited  in  the  brief  of  the  counsel  for  respond- 
ent (JStaU  v.  Farr,  33  Iowa,  561) :  ''  If  it  had  been  pre- 
concerted k>etween  A.  J.  Farr  and  the  defendant  to  go 
to  the  mill  for  the  purpose  of  di'awing  Graham,  the  de- 
ceased, into  a  quarrel,  with  a  view  of  infiicting  upon 
him  some  bodily  injury,  and  the  killing  had  resulted 
in  pursuance  of  such  plan,  then  the  defendant  would 
have  been  alike  guilty  with  A.  J.,  the  perpetrator  of 
the  deed." 

On  the  trial  of  Charles,  Lord  Mohun,  before  the 
House  of  Lords  in  the  year  1692  (12  How.  St.  Trials, 
049,  case  871),  for  the  murder  of  William  Mountford, 
this  question  was  submitted  to  the  judges :  **Whdther 
a  person,  knowing  of  the  design  of  another  to  lie  In 
wait  to  assault  a  third  man,  who  happened  to  be  killed 
when  the  person  who  knew  of  the  design  is  present,  be 
guilty  in  law  of  the  same  crime  with  the  party  who 
had  the  design  and  killed,  though  he  had  no  actual 
hand  in  his  death.'*  Lord  Chief  Justice  Holt  an- 
swered for  the  judges:  ''My  Lord,  I  am  of  opinion 
this  is  no  murder  or  manslaughter.  He  that  knew  of 
the  design  of  assaulting  only  happened  to  be  present 
when  the  assault  was  made,  and  the  party  killed ;  but 
if  be  did  not  contribute  to  his  death,  he  is  not  guilty 
of  murder;  ^  *  *  but  if  the  person  that  knew  of 
this  design  did  advise  it,  or  agree  to  it,  or  lay  in  wait 
for  it,  or  resolved  to  meet  the  third  person  that  was 
killed.  It  would  be  murder."  See  also  1  Bish.  Crim. 
Law  (7th  ed.).  S§  636,  641;  1  Russ.  Cr.  (0th  ed.)  54,  55; 
1  Whart.  Crim.  Law  (7th  ed.),  $  U6;  2 Hawk.  P.  C,  p. 
443,  §  10;  id.,  p.  441,  §  7;  U,  S.  v.  Ross.  1  Gall.  624;  1 
East,  P.  C.  258;  1  Hale,  P.  C.  441;  Com.  v.  Campbell,  7 
Allen,  541-543;  Thompson  v.  State,  30  A\ti,*^S;  Brennan 
v.  Dsople,  15  III.  511.    Bishop  lays  down  the  rule  in  his 
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rlew  thoB :  **  Every  man  is  responsible  orimlnally  for 
what  of  wrong  flows  directly  from  his  corrupt  inten- 
tions; but  no  roan  intending  wrong  is  responsible  for 
an  independent  act  of  wrong  committed  by  another. 
If  one  person  sets  in  motion  the  physical  power  of.au< 
other  person,  the  former  is  criminally  guilty  for  its 
resnlts.  If  he  contemplated  the  result,  he  is  answer- 
able, though  it  is  produced  in  a  manner  he  did  not 
contemplate/'    1  Bish.  Crlm.  Law,  §  641. 

The  result  aimed  at  by  the  respondent  was  sexual 
intercourse  between  Reagan  and  his  wife,  and  the  evi- 
dence of  it  for  his  use  in  a  divorce  suit.  His  bargain 
with  Reagan  was  to  fix  it  so  that  he  could  catch  Rea- 
gan **  in  bed  with  her,  or  aboard  of  her.'*  He  was  not 
particular  in  his  agreement  how  this  was  to  be  accom- 
plished— ^whether  by  force  or  his  wife's  full  consent.  He 
stood  by  and  saw  the  force  used.  It  is  evident  he 
•auctioned  it,  and  under  the  circumstances  this  sanc- 
tion was  an  encouragement  and  assistance  to  Reagan. 
The  result  bargained  for  was  obtained  by  his  corrupt 
agreement  in  the  first  instance,  and  by  his  presence 
and  sanction  of  the  evil  act.  If  he  had  not  been  pres- 
ent at  all,  I  think  he  would  have  been  guilty,  as  the 
result  was  desired  and  profited  by,  though  it  might 
have  been  accomplished  by  force  when  he  intended  it 
should  be  obtained  without  it.  Not  only  was  he  pres- 
ent, but  by  his  silence  and  passiveness  when  his  wife 
was  defending  her  honor,  and  his  conduct  when  he 
rushed  into  the  room  and  afterward,  the  irresistible 
conviction  is  forced  upon  my  mind  that  the  purpose 
of  his  agreement  with  Reagan,  and  the  object  of  his 
presence  in  the  house,  was  to  obtain  evidence  of  the 
sexual  intercourse  of  his  wife  with  another  than  him- 
self, and  that  he  cared  not  how  such  intercourse  was 
obtained.  I  am  reasoning  now  upon  the  evidence  of 
the  wife  and  Reagan ;  and  if  their  testimony  be  true, 
of  which  I  am  not  to  judge,  the  respondent  is  guilty 
as  charged,  under  every  principle  of  law  as  well  as 
morals. 

The  court  correctly  charged  the  jury  that  if  they 
found  beyond  a  reasonable  doubt  that  there  was  an 
agreement  between  Chapman  and  Reagan  that  Rea- 
gan should  **  be  caught  by  Jerry  Chapman  in  bed  with 
Mrs.  Chapman,  or  on  board  of  her,  as  the  witness 
Reagan  puts  it,  and  in  pursuance  of  that  agreement 
Reagan  committed  the  crime  of  rape  upon  Mrs.  Chap- 
man, and  Jerry  Chapman,  the  defendant,  was  present 
in  an  adjoining  room,  in  pursuance  of  that  agreement 
with  the  door  partly  open,  and  witnessed  and  sanc- 
tioned the  act  of  rape  when  it  was  committed,  then 
the  defendant  was  guilty  of  rape." 

[But  the  conviction  was  set  aside  on  another  ground.] 


MARRIAGE^  LIBEL—  CRIMINAL  PROCEEDINGS 
BY   WIFE  AGAINST  HUSBAND. 

QUEEirS  BENCH  DIVISION,  APML  5,  1886. 

Reg.  v.  Lord  Mayor  op  London.* 
The  Married  Women's  Property  Acts  do  not  enable  a  married 
woman  to  talce  criminal  proceedings  against  her  husband 
for  defamatory  libel. 

THIS  was  a  rule  calling  upon  the  lord  mayor  of  Lon- 
don and  Albert  G.  Vance  to  show  cause  why  the 
lord  mayor  should  not  proceed  to  hear  and  determine 
the  matter  of  an  application  by  Emma  Vance,  other- 
wise Stevens,  for  a  summons  against  the  said  Alfred 
6.  Vance  for  a  defamatory  libel  alleged  to  have  been 
published  by  him  of  and  concerning  the  applicant. 

On  the  25th  of  November,  1886,  Emma  VaDce  laid  an 
information  and   complaint  before  the   lord  mayor 
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upon  an  application  for  a  summons  against  Alfred  G. 
Vance,  for  "That  he,  the  said  Alfred  G.  Vance,  did 
maliciously  publish  of  her,  the  said  Emma  Vance,  the 
following  defamatory  libel  in  the  Daily  Telegraph  of 
the  Uth  November,  1886,  viz. :  **Mr.  Alfred  G.  Vance, 
comedian  and  vocalist,  in  answer  to  an  advertisement 
that  appeared  in  last  Tuesday's  issue  of  this  paper, 
informs  his  friends  and  the  public  that  the  person  ad' 
vertising  is  in  no  way  related  to  himself  or  family  ; ' 
'meaning  thereby  that  she,  the  said  Emma  Vance,  was 
not  his  wife,  and  disparaging  her  in  her  reputation  as 
a  married,  respectable  woman,  and  tending  to  bring 
her  into  ridicule  and  contempt  as  a  person  who  had 
lived  with  the  said  Alfred  G.  Vance  under  the  pre- 
tense that  she  was  his  wife,  whereas  she  was  his  mis- 
tress, and  in  no  way  related  to  him." 

At  the  time  of  the  publication  of  this  alleged  libel 
Emma  Vance  was,  and  still  is,  the  wife  of  Alfred  G. 
Vance. 

Emma  Vance  tendered  herself  before  the  lord  mayor 
to  prove  the  publication  of  the  alleged  libel.  The 
lord  mayor  refused  to  grant  a  summons,  upon  the 
ground  that  Emma  Vance  was  the  wife  of  Alfred  G. 
Vance,  and  could  not  under  the  circumstances  prose- 
cute or  give  evidence  against  her  husband. 

W.  Baugh  Allen  (/bfand  with  him),  for  lord  mayor, 
showed  cause. 

Crispe,  in  support  of  the  rule. 

Smith,  J.  We  are  of  opinion  that  this  rule  should 
be  discharged.  It  cannot  be  doubted  that  by  the  law 
of  England,  before  the  passing  of  the  Married 
Women's  Property  Acts  in  1870, 1882  and  1884  (33  A  84 
Vict,  ch.  03;  45  &  48  Vict.,  ch.  76;  and  47  &  48  Vict, 
oh.  14),  except  in  the  cases  hereinafter  mentioned,  a 
husband  or  wife  could  not  take  criminal  proceedings 
against  each  other.  From  the  earliest  time  it  has 
been  held  that  a /erne  covert  was  not  guilty  of  felony 
in  stealing  her  husband^s  goods,  the  reason  being  that 
husband  and  wife  were  considered  but  as  one  person 
In  law.  See  1  Hale  P.  C.  514.  Upon  the  same  princi- 
ple It  was  held  that  a  husband  could  not  grant  lauds 
to  a  wife,  for  the  maxim  of  the  law  was  *^  that  a  bus- 
band  and  wife  are  one  person  "  (Firehrasa  v.  JVnnant^ 
3  Wils.  254),  and  per  Lush  and  Field,  JJ.,  in  PhUlips 
V.  Bamet,  34  L.  T.  Rep.  (N.  8.)  177;  1  Q.  B.  Div.  440, 
441. 

It  was  also  the  law  of  England,  before  the  passing  of 
the  Married  Women's  Property  Acts,  that  a  husband 
and  wife  in  a  criminal  case  (except  as  hereinafter 
mentioned,  and  in  cases  of  high  treason)  could  not 
give  evidence  for  or  against  each  other;  and  until  the 
passing  of  the  16  &  17  Vict.,  ch.  88,  could  not  have  given 
evidence  for  or  against  each  other,  even  in  a  civil  suit. 
There  were  however  exceptions  recognized  by  the  law 
to  the  above  rule.  The  question  for  our  determina- 
tion is  whether  the  present  case,  which  is  that  of  a 
wife  seeking  to  prosecute  her  husband  for  a  defama- 
tory libel,  comes  within  the  exception  or  not.  We  are 
of  opinion  that  the  exceptions  are  confined  to  those 
cases  in  which  person  il  injuries  have  been  effected  by 
violence  or  coercion  by  the  husband  upon  the  wife  or 
wife  upon  the  husband.  See  Phil.  Ev.  (10th  ed.)  83. 
It  is  upon  this  ground  that  it  has  been  held  that  a  hus- 
band and  wife,  as  the  case  may  be,  can  prosecute  and 
give  evidence  against  each  other  In  cases  of  batteries, 
assaults  and  other  personal  injury.  This,  as  it  appears 
to  us,  is  the  law  laid  down  in  Reeve  v.  Wood^  5  B.  &  S. 
864.  Upon  this  principle  it  is  that  the  two  cases  of  ab- 
duction {Reg.  V. Fore,  IJebb  &  Syme8,663;  and  Reg,  v. 
Wakejield^  2  Lew.  C.  C  279)  would  seem  to  have  been 
decided;  for  as  pointed  out  by  Crompton,  J.,  in  Reeve 
V.  fFood,5  B.  &  8.  864,  there  might  have  been  consid- 
ered to  have  been  whiit  was  equiy^lent  to  an  actual 
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personal  injury  to  tbe  woman  herself  in  those  oases. 
The  following  passage  in  the  judgment  of  Blackburn, 
J.,  in  the  case  of  Phillips  v.  Baniett  is  very  apposite  to 
the  matter  in  hand.  The  learned  judge  there  says: 
*'  There  can  be  no  doubt  that  If  a  wife  receives  bodily 
injury  from  the  hands  of  her  husband,  be  is  liable  to 
criminal  proceedings  for  a  felony  or  a  misdemeanor,  as 
the  case  may  l>e ;  and  in  the  case  of  an  ordinary  as- 
sault it  is  quite  dear  that  the  wife  has  a  right  for  her 
protection  to  obtain  articles  of  the  peace  against  her 
husband." 

In  our  judgment  the  exception  only  extends  to  the 
class  of  oases  where  bodily  injury  has  been  received 
by  the  wife  or  husband,  as  the  case  may  l>e.  No  case 
has  been  cited  at  the  bar,  nor  are  we  aware  of  any,  in 
which  the  exception  has  ever  been  extended  beyond 
that  above  enunciated ;  and  it  is  worthy  of  remark, 
that  if  the  law  be  as  was  contended  by  the  applicant, 
no  trace  of  authority  to  support  her  position  can  be 
adduced  in  her  behalf.  It  was  then  argued  however 
that  even  if  the  present  case  does  not  come  within  the 
present  exception  as  the  law  stood  before  the  passing 
of  the  Married  Women's  Property  Act  in  1870,  yet  it 
comes  within  the  existing  act  of  1882,  and  that  by  vir- 
tue of  the  provisions  of  that  act  she  was  now  enabled 
to  prosecute  her  husband  for  a  libel  upon  her  reputa- 
tion and  credit.  It  was  said  that  by  section  12  of  the 
act  of  1882  it  was  enacted  that  eveiy  woman,  whether 
married  before  or  after  the  passing  of  the^act,  should 
have  against  ber  husband  the  same  remedies  and  re- 
dress by  way  of  criminal  proceedings  "for  the  protec- 
tion and  security  of  her  own  separate  property,  as  if 
such  property  belonged  to  her  as  a  feme  sole;**  and 
that  the  present  criminal  proceeding  against  her  hus- 
band for  libel  was  for  the  protection  and  security  of 
ber  separate  property,  she  being  a  vocalist. 

It  was  argued  before  us,  that  it  having  been  stated  by 
Brett,  J.,  during  tbe  argument  in  the  case  of  Summers 
V.  City  Baukt  sttprGf  under  section  11  of  the  act  of  1870 
that  a  wife  could  sue  her  husband  for  a  libel  upon  her 
in  her  trade,  and  therefore  it  necessarily  followed  that 
she  could  criminally  prosecute  him  in  a  case  like  the 
present.  It  seems  to  use  that  tbe  argument  is  wholly 
fallacious.  First,  we  would  point  out  that  under  sec* 
tiou  12  of  the  act  of  1882,  which  is  tbe  act  now  in  force 
(it  was  equally  so  under  section  11  of  the  act  of  1870), 
proceedings,  whether  civil  or  criminal,  can  only  be 
taken  by  wife  against  husband  for  the  protection  and 
security  of  her  own  separate  estate.  How  can  crimi. 
nal  proceedings  for  a  personal  libel  be  said  to  be  for 
the  protection  and  security  of  her  own  separate  prop- 
erty ?  Libel  on  an  individual  is,  and  always  has  been, 
regarded  as  both  a  civil  injury  and  a  criminal  offense. 
The  person  libelled  may  pursue  his  remedy  for  dam- 
ages or  prefer  an  indictment;  be  may  both  sue  for 
damages  and  indict.  It  is  ranked  among  criminal  of- 
fenses because  of  its  supposed  tendency  to  arouse  an- 
gry passions,  provoke  revenge,  and  thus  endanger  the 
public  peace.  See  per  Lush,  J.,  Reg,  v.  Holbrook,  89 
L.  T.  Rep.  (N.  8.)  680;  4  Q.  B.  Div.  46. 

How  can  a  prosecution  for  a  libel,  which  is  criminal 
only  because  of  the  tendency  above  pointed  out,  be 
said  to  be  for  the  protection  and  security  of  the  sepa- 
arate  estate  ?  It  seems  to  us  impossible  to  so  hold, 
even  if  it  may  hereafter  be  held  (upon  which  we  give 
no  opinion)  that  an  action  for  libel  in  a  case  like  tbe 
present  can  be  maintained  by  a  wife  against  a  hus- 
band. It  seems  to  us  moreover,  looking;  at  the  com- 
plaint made,  that  it  would  be  impossible  to  bold  the 
separate  estate,  as  contemplated  by  tbe  statute,  was 
ever  here  in  jeopardy.  What  was  damaged,  if  any- 
thing, was  the  fair  fame  of  the  applicant,  and  that,  in 
our  judgment,  is  not  separate  estate. 

We  are  of  opinion,  for  the  reasons  above  stated,  that 
neither  as  the  law  stood  prior  to  1870,  nor  since,  can  a 


wife  criminally  prosecute  a  husband  or  give  evidence 
against  him  upon  a  prosecution  for  a  personal  libel 
upon  herself.  We  therefore  discharge  this  rule,  with 
costs. 

Solicitor  for  applicant,  Heritage. 

Solicitor  for  respondent,  CUy_8olleitor, 


OOmTITUTIONAL  LAW^MINING  COAL  — STAT- 
UTE COMPELLING  MEASUREMENT  OF 
COAL  BY  WEIGHT  AS  BASIS 
OF  WAGES. 

SUPREMB  COURT  OP  ILUNOIS,  JUNE  12, 1886. 

MiLLETT  V.  People.* 

A  statute  providing  for  the  weighing  of  coal  at  the  mhies,  re- 
quiring the  owners  and  operators  of  mines  to  provide 
scales,  and  weigh  all  coal  taken  out,  and  make  such 
weight  the  iMwis  of  wages,  is  unconstitutional. 

A  PPEAL  from  St.  Clair. 

Wilderman&  HamiU^  for  appellant. 

Oeorge  Hunt,  Atty.-Oen.,  and  R.  D.  W.  Holden, 
State*s  Atty.,  for  People. 

ScHOLFiBiiD,  J.  Tbe  defendant  was  indicted  and 
convicted  of  falling,  as  tbe  agent  of  the  owner  of  a 
certain  coal  mine,  to  cause  to  be  furnished  and  placed 
upon  the  railroad  track,  adjacent  to  the  coal  mine,  a 
track  scale  of  standard  measure,  upon  which  to  weigh 
the  coal  hoisted  from  the  mine,  as  provided  by  section 
1  of  ''An  act  to  provide  for  the  weighing  of  coal  at  tbe 
mine,"  approved  June  14,  1883,  and  tbe  several  sec- 
tions to  amend  sections  2, 3  and  4  of  that  act,  approved 
June  29, 1885. 

We  held  in  Jones  v.  People,  110  111.  690,  that  it  was 
competent  to  show,  in  defense  of  a  person  indicted 
under  the  same  action,  before  the  approval  of  the 
mandatory  act  of  June  29, 1885,  that  at  the  time  tbe 
act  took  effect,  and  long  prior  thereto,  the  corporation 
in  that  case  owning  and  operating  tbe  coal  mine  had  a 
contract  with  all  the  men  employed  to  mine  coal  in 
that  mine,  during  that  period  to  receive  as  the  wages 
for  their  labor  from  said  coal  company,  the  sum  of  40 
cents  per  box  for  each  box  of  coal  mined  and  taken 
from  said  mine ;  that  all  the  persons  employed  in  the 
mine  to  mine  coal  for  said  company  had  always  been 
and  were  then  perfectly  satisfied  to  work  under  said 
contract;  and  that  they  did  not  want  the  coal  taken 
from  the  mine  weighed  as  a  basis  upon  which  to  com- 
pute their  wages,  etc.  It  was,  in  considering  this 
question,  among  other  things,  then  said:  ^'Although 
section  2  does  provide  that  the  weight  determined  by 
weighing  on  tbe  scales  furnished  shall  be  considered 
the  basis  upon  which  the  wages  of  persons  mining  coal 
shall  be  computed,  we  do  not  regar^  this  as  requiring 
in  all  contracts  for  the  mining  of  coa^  tbe  wages  of  the 
miners  must  be  computed  upon  the  b^is  of  tbe  weight 
of  the  coal  mined.  That  would  be  a^  quite  arbitrary 
provision  —  seemingly  an  undue  interference  with 
men*8  rights  of  making  contracts — aild  we  cannot  as- 
cribe to  the  Legislature  tbe  making  olf  such  an  enact- 
ment unless  it  be  plainly  declared,  wliich  is  not  done 
in  this  ciase."  / 

The  second  section  of  the  mandatoi  7  act,  approved 
June  29,  1885,  requires  that  all  c*  »al  produced  in 
this  State  shall  be  weighed  on  the  scj  les,  as  provided 
in  section  1  of  the  act  approved  June  14,  1883.  and  that 
a  correct  record  of  the  same  shall  be  kept  in  a  well- 
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bound  book  f uruUhed  by  the  owner,  agent  or  opera- 
tor of  gaoh  mine  for  that  pnrpose,  by  a  oompetent 
persoDi  at  the  expense  of  such  owner,  agent  or  opera- 
tor; aaid  record  to  be  subject  to  the  inspection  (at  all 
reasonable  business  hours)  of  the  miner,  operator,  car- 
rier, land-owner,  adjacent  laud-owner,  member  of  the 
bureau  of  labor  statistics,  mine  Inspectors,  and  all 
others  interested. 

Section  8  provides  that  It  shall  be  lawful  for  the 
miners  employed  in  any  coal  mine  or  colliery  in  this 
State  to  furnish  a  check-weigher  at  their  own  expense, 
whose  duty  it  shall  be  to  balance  said  scales,  and  see 
that  the  coal  is  properly  weighed,  and  keep  a  correct 
account  of  the  same,  and  for  this  purpose  he  shall  hare 
access  at  all  times  to  the  beam  box  of  said  scales  while 
such  weighing  is  being  performed. 

The  fourth  section  provides  that  a  flue,  or  flue  and 
Imprisonment,  as  prescribed,  shall  be  enforced  on  any 
owner  or  agent  operating  a  coal  mine  failing  to  com- 
ply with  these  provisions.  Another  section  provides 
that  all  contracts  for  the  mining  of  coal  in  which  the 
weighing  of  the  coal,  as  provided  for  in  that  act,  shall 
be  dispensed  with,  shall  be  null  and  void. 

The  court,  at  the  instance  of  the  people,  instructed 
the  jury  that  since  the  first  day  of  July,  1885,  the  law 
prohibits  the  making  of  any  contracts  between  the 
operators  of  the  coal  mines  and  the  miners  in  which 
the  weighing  of  coal,  as  provided  by  law,  is  sought  to 
be  avoided,  and  the  court  refused  to  instruct  the  jury 
that  **  if  they  believed  from  the  evidence  that  the  com- 
pany for  which  the  defendant  is  working  does  not  sell 
nor  offer  to  sell  coal  by  weight  at  its  mine  at  which  de- 
fendant is  employed,  and  that  it  has  contracts  with 
all  the  men  employed  in  its  mine  to  mine  coal  at  25  or 
20  cents  per  box,  then  the  jury  should  find  the  defend- 
ant not  guilty.'*  There  was  evidence  before  the  jury 
on  which  to  predicate  this  instruction. 

The  question  is  thus  presented  whether  it  is  compe- 
tent for  the  Oeneral  Assembly  to  single  out  owners 
and  operators  of  coal  mines  as  a  distinct  class,  and  pro- 
vide that  they  shall  bear  burdens  not  imposed  on  other 
owners  of  property  or  employers  of  laborers,  and  pro- 
hibit them  from  making  contracts  which  it  is  compe- 
tent for  other  owners  of  property  or  employers  of  la- 
borers to  make. 

It  is  declared  in  section  2,  article  2,  of  our  Constitu- 
tion, that  *^  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law."  And  section 
13  of  the  same  article  provides  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation.  The  words  **  due  process  of  law  '* 
in  this  connection  are  held  to  be  synonymous  with  the 
words,  "the law  of  the  land*'  (Cooley  Ck>nst.  Lim. 
[1st  ed.]  pp.  852,  858),  and  this  means  general  public 
law,  binding  upon  all  the  members  of  the  community, 
under  all  circumstances,  and  not  partial  or  private 
laws  affecting  the  rights  of  private  individuals 
or  classes  of  individuals.  Janes  v.  "Reynolds^ 
2  Tex-  251.  See  also  Wynehamer  v.  People, 
18  N.  Y.  482;  Vamant  v.  WaddeU  2  Yerg.  289.  "Every 
one,**  says  Cooley  (Const.  Lim.  [1st  ed.]  p.  891),  "  has 
a  right  to  demand  that  he  be  governed  by  general  rules ; 
and  a  special  statute  that  singles  his  case  out  as  one  to 
be  regulated  by  a  different  law  from  that  which  is  ap- 
plied in  all  similar  cases  would  not  be  legitimate  legis- 
lation, but  an  arbitrary  mandate,  unrecognized  in 
free  government.  Mr.  Locke  has  said  of  those  who 
make  the  laws :  '  They  are  to  govern  by  promulgated, 
established  laws,  not  to  be  varied  in  particular  cases, 
but  to  have  one  rule  for  rich  and  poor,  for  the  favorite 
at  court  and  the  countryman  at  plough ; '  and  this 
may  justly  be  said  to  have  become  a  maxim  in  the  law 
by  which  may  be  tested  the  authority  and  binding 
force  of  legislative  enactments." 

And  again  the  same  authority  says  (p.  893) :  "  The 


doubt  paight  also  arise  whether  a  regulation  made  for 
any  one  class  of  citizens,  entirely  arbitrary  in  its  char- 
acter, and  restricting  their  rights,  privileges  or  legal 
capacities  in  manner  before  unknown  to  the  law,  could 
be  sustained.  Distinctions  in  these  respects  should  be 
based  upon  some  reason  which  renders  them  import- 
ant— like  the  want  of  capacity  in  infants  and  insane 
persons ;  but  if  the  Legislature  should  undertake  to 
provide  that  persons  following  some  specified  lawful 
trade  or  employment  should  not  have  capacity  to 
make  contracts  or  to  receive  conveyances,  or  to  build 
such  houses  as  others  were  allowed  to  erect,  or  in  any 
other  way  to  make  such  use  of  their  property  as  was 
permissible  to  others, it  can  scarcely  be  doubted  that  the 
act  would  transcend  the  due  bounds  of  legislative 
power,  even  if  it  did  not  come  in  conflict  with  express 
constitutional  provisions.  The  man  or  the  class  for*> 
bidden  the  acquisition  or  enjoyment  of  property  in 
the  manner  permitted  to  the  community  at  large 
would  be  deprived  of  liberty  in  particulars  of  primary 
importance  to  his  or  their  pursuit  of  happiness." 

See  also  Budd  v.  State,  8  Humph.  488,  where  the  sec- 
tions of  the  act  incorporating  the  Union  Bank,  which 
provided  that  if  any  of  the  officers,  agents  or  servants 
of  that  bank  should  embezzle  the  funds  of  the  bank, 
or  make  false  entries,  they  should  be  guilty  of  felony, 
was  held  unconstitutional,  because  it  did  not  apply 
generally  to  officers,  agents  or  servants  of  banks  com- 
mitting like  offenses;  and  WaUy's  Heirs  v.  Kennedy^  2 
Yerg.  554,  where  an  act  authorizing  ^he  court  to  dis- 
miss Indian  reservation  cases,  where  prosecuted  for 
the  use  of  another,  was  held  unconstitutionaL  In  the 
last  case  the  court  said :  **  The  rights  of  every  individ- 
ual must  stand  or  fall  by  the  same  rule  or  law  that 
governs  every  other  member  of  the  body  politic  or 
land  under  similar  circumstances;  and  every  partial 
or  private  law  which  directly  proposes  to  destroy  or 
affect  individual  rights,  or  does  the  same  thing  by  af- 
fording remedies  leading  to  similar  consequences,  Is 
unconstitutional  and  void.  Were  it  otherwise,  odious 
individuals  or  corporate  bodies  would  be  governed  by 
one  law;  the  mass  of  the  community,  and  those  who 
made  the  law,  by  another;  whereas  a  like  general  law, 
affecting  the  whole  community  equally,  could  not 
have  been  passed.*' 

On  like  principles  also  is  People  v.  Marx,  99  N.  Y. 
877;  S.  C,  62  Am.  Rep.  34. 

What  is  there  in  the  condition  or  situation  of  the 
laborer  in  the  mine  to  disqualify  hiin  from  contractiug 
in  regard  to  the  price  of  his  labor,  or  in  regard  to  the 
mode  of  ascertaining  the  price  ?  And  why  should  the 
owner  of  the  mine,  or  the  agent  In  control  of  the  mine, 
not  be  allowed  to  contract  in  respect  to  matters  as  to 
which  all  other  property  owners  and  agents  may  con- 
tract? 

Undoubtedly  if  these  sections  fall  within  the  police 
power,  they  may  be  maintained  on  that  ground ;  but 
it  is  quite  obvious  that  they  do  not.  Their  require- 
ments have  no  tendency  to  insure  the  personal  safety 
of  the  miner,  or  to  protect  his  property  or  the  prop- 
erty of  others.  They  do  not  meet  Dwarrls'  definition 
of  police  regulations.  They  do  not  have  reference  to 
the  comfort,  the  safety  or  the  welfare  of  society.  Pot- 
ter Dwar.  Stat.  458. 

In  Atistin  v.  Murray,  16 Pick.  121,  it  was  said:  'The 
law  wiU  not  allow  the  rights  of  property  to  be  invaded 
under  the  guise  of  a  police  regulation  for  the  promo- 
tion of  health,  when  it  is  manifest  that  such  is  not  the 
object  and  purpose  of  the  regulation.**  See  also  to 
like  effect  the  language  of  Colt,  J.,  in  Watertown  v. 
Mayo,  109  Mass.  815;  S.  C,  12  Am.  Rep.  694,  and  the 
opinion  of  the  court,  and  cases  referred  to,  in  Re  Ap- 
plication  of  Jacobs,  98  N.  Y.  109,  et  seq. ;  S.  C,  50  Am. 
Rep.  636,  and  People  v.  Marx,  supra. 

But  it  Is  suggested  in  argument  that  one  purpose  of 
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the  sections  is  to  famish  needf al  information  to  the 
public.  If  that  be  so/  then  under  section  13,  article  2, 
8upra,  there  must  first  be  made  compensation  to  the 
owner  of  the  property  thns  to  be  devoted  to  public 
use ;  for  it  must  be  too  apparent  to  need  argument  in 
its  support  that  to  compel  the  purchasing  of  scales 
and  the  employing  of  a  person  to  use  them,  for  the 
benefit  of  the  public,  is  to  impropriate  the  private 
property,  i.  e.,  the  money  which  this  will  cost,  to  pub- 
lic use,  Morse  v.  ^Stoc^er,  1  Allen,  150;  /State  v.  OUfh  7 
Jones  (Law),  321. 

The  main  reliance  of  the  counsel  representing  the 
State  to  sustain  the  ruling  below  seems  however  to  be 
on  the  ground  that  mining  for  coal  is  aifected  with  a 
public  use,  so  that  it  may  be  regulated  by  law,  like 
public  warehouses,  as  held  in  Munn  v.  JUinois^  94  U.S. 
113.  It  cannot  t>e  claimed  that  mining  for  coid  was  by 
common  law  affected  with  a  public  use,  and  therefore 
specially  regulated  by  law,  like  the  business  of  inn- 
keepers, common  carriers,  millers,  etc. ;  and  in  our 
opinion  it  is  not,  like  the  business  of  public  ware- 
housing, within  !the  principle  controlling,  such  classes 
of  business.  The  public  are  not  compelled  to  resort 
to  mine  owners  any  more  than  they  are  compelled  to 
resort  to  the  owners  of  wood  or  turf,  or  even  to  the 
owners  of  grain,  domestic  animals,  or  to  those  owning 
any  of  the  other  ordinary  necessaries  or  conveniences 
of  life  which  form  a  part  of  the  commerce  of  the 
country. 

Theowneroftt  coal  mine  is  under  no  obligation  to 
obtain  a  license  from  any  public  authority,  and  there- 
fore when  he  choses  to  mine  his  coal  he  exercises  no 
franchise.  We  are  aware  of  no  case  wherein  it  has 
been  held  that  the  owner  or  operator  of  a  coal  mine 
stands  on  a  different  footing,  as  respects  the  control 
and  sale  of  his  property,  than  the  owner  or  operator 
of  any  other  kind  of  property  in  general  demand  by 
the  public.  We  are  not  unmindful  that  ourCoustitu- 
tion,  in  section  29,  article  4,  enjoins  legislation  in  the 
interest  of  miners;  but  this  is  solely  as  respects  his 
personal  safety— the  enactment  of  police  regulations 
to  promote  that  end.  It  recognizes  that  the  business 
is  dangerous  to  life  and  health,  but  it  nowhere  inti- 
mates that  there  is  any  thing  in  it  which  disqualifies 
parties  engaged  in  it  from  contracting  as  they  may  in 
regard  to  other  matters,  or  that  gives  the  public  a  use 
In  it.  There  is  also  in  section  6,  article  13,  a  provision 
requiring  railroad  companies  to  permit  connections  to 
be  made  with  their  tracks,  so  that  coal  banks  or  coal 
yards  may  be  reached;  but  the  same  provision  also 
applies  to  consignees  of  grain,  and  it  affects  the  duty 
of  the  carrier  alone,  for  no  duty  or  obligation  is  en- 
joined on  the  owner  of  the  coal  bank  or  coal  yard  in 
that  respect. 

We  recognize  fully  the  right  of  the  General  Assem- 
bly, subject  to  the  paramount  authority  of  Congress, 
to  prescribe  weights  and  measures,  and  to  enforce  their 
use  in  proper  cases,  but  we  do  not  think  that  the  Gen- 
eral Assembly  has  power  to  deny  to  persons  in  one 
kind  of  business  the  privilege  to  contract  for  labor, 
and  to  sell  their  products,  without  regard  to  weight, 
while  at  the  same  time  allowing  to  persons  in  all  other 
kinds  of  business  this  privilege;  there  being  nothing 
in  the  business  itself  to  distinguish  it  in  this  resi>ect 
from  any  other  kind  of  business.  And  we  deny  that 
the  burden  can  be  Imposed  on  any  corporation  or  in- 
dividual, not  acting  under  a  license,  or  by  virtue  of  a 
franchise,  of  buying  property  and  hiring  labor  merely 
to  furnish  public  statistics,  unless  upon  due  compen- 
sation to  be  made  therefor. 

So  far  as  the  owner  or  operator*of 'a  mine  shall  con- 
tract fur  the  mining  of  coal  or  the  selling  of  coal  by 
weight,  we  see  no  objection  to  the  statute  as  imposing 
upon  him  the  duty  of  procuring  scales  for  that  purpose ; 
but  we  do  not  think  that  he  can  be  compelled  to  make 


all  his  contracts  in  these  respects  to  be  regulated  by 
weight ;  and  when  he  has  no  necessity  for  the  use  of 
scales  In  these  respects,  he  cannot  In  our  opinion  be 
compelled  to  keep  and  use  them. 

We  think  the  court  erred  in  its  ruling  in  giving  the 
one  and  refusing  the  other  Instruction.  The  judg- 
ment Is  reversed,  and  the  cause  remanded  for  farther 
proceeding  tonsistent  with  this^pinion. 


WATER  AND  WATER-COURSE --PBESOBIPTIVE 
RIGHTS  TO  THE  FLO  W. 

MAINS  SUPRBHB  JTJDIOIAL  COUBT. 
JUNE  15.  1888. 

MuBCHia  V.  Gatsb.* 

A  right  to  the  artificial  flow  of  water  through  a  water-coune 

can  be  acquired  by  prescription. 

ACnOK  for  diversion  of  a  water-course.  The  opin- 
ion states  the  case. 

A.  McNichol  and  Oeorge  A,  Otifrcm,  for  plaintiffs. 

F.  A.  Pikej  for  defendant. 

Embry,  J.  There  was  evidence  tending  to  estab- 
lish the  following  as  facts :  In  the  St.  Croix  river,  at 
Calais,  is  an  island  near  the  American  shore.  This 
island  and  the  American  shore  for  some  distance  above 
and  below  were  formerly  one  estate.  As  early  as  1810 
dams  and  mills  were  built  across  from  the  shore  to  the 
island  at  the  upper  end.  The  title  to  this  upper  mill 
privilege  afterward  came  to  the  defendant.  In  1824 
was  the  severance  in  the  township.  A  conveyance 
was  made  of  the  land  nearly  opposite  the  lower  end  of 
the  island,  **  with  liberty  to  build  a  dam  from  the 
shore  across  to  the  island.''  The  title  to  this  lower 
privilege  afterward  came  to  the  plain  tiflls. 

The  owners  of  the  upper  privilege  had  from  time  to 
time,  during  the  last  forty  years,  deepened  the  chan- 
nel leading  to  their  mills  by  removing  rocks,  etc.  They 
had  also,  for  at  least  sixty  years,  maintained  a  sheer 
dam  running  from  the  upper  end  of  the  island  up  the 
river,  sheering  out  into  the  river.  This  sheer  dam  and 
the  deepening  of  the  channel  conducted  more  or  less 
of  the  waters  of  the  St.  Croix  toward  the  American 
shore  and  down  Inside  the  island,  which  water  would 
otherwise  have  flowed  past  outside  of  the  island.  For 
many  years,  at  least  forty,  there  were  several  mills  on 
the  upper  privilege,  between  the  shore  and  the  island, 
which  vented  the  water  into  the  channel  between  the 
island  and  the  shore.  This  flow  of  water  down  Inside 
the  island  was  the  power  for  the  mills  upon  the  lower 
privilege.  At  the  upper  end  of  the  island,  upon  the 
upper  privilege,  was  also  a  mill,  called  the  Franklin 
mill,  which  vented  water  Into  the  main  river  outside 
the  island.  This  water  of  coarse  would  not  then  flow 
to  the  lower  mills. 

In  1882  the  defendants  ceased  using  the  Inshore  mills 
for  a  time,  and  diverted  to  the  Franklin  mill,  and  so 
down  outside  the  island,  ^he  water  that  formerly 
flowed  through  the  inshore  mills,  down  inside  the 
island  to  the  plalnttffs' mills.  For  this  diversion  this 
action  was  brought,  and  the  jui*y  have  found  there  was 
each  a  diversion  of  the  water. 

The  defendant  contended  that  the  plaintlflii  could 
only  claim  of  right  the  natural  flow  of  water,  and 
could  not  acquire  by  user,  however  long  continued,  a 
legal  right  to  the  surplus  or  extra  water  artificially  led 
Into  the  channel  by  defendant's  sheer  dam,  and  by  the 
artificial  deepenings  of  the  channel.  The  judge  In  ef- 
fect instructed  the  jury  that  the  plaintiffs  were  entl- 
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tied  to  all  the  water  which  naturally  flowed  in  the 
channel  between  the  island  and  the  American  shote, 
and  which  had  been  permitted  to  flow,  and  thej  had 
been  aoonstomed  to  receive  at  the  mills*  and  privilege 
through  the  series  of  years  down  to  1882.  That  series 
of  years  was  admittedly  more  than  twenty. 

The  defendant  oonstraed  the  language  as  meaning 
that  the  plain tiffb  might  be  entitled  to  more  than  the 
natural  flow  of  water;  that  they  might  become  enti- 
tled by  prescription  to  the  flow  of  such  water  as  had 
been  artificially  led  Into  the  channel.  We  think  It 
may  be  construed  to  mean  that  the  plalntifb  were  en- 
titled to  only  BO  much  of  the  natural  flow  as  bad  been 
permitted  to  flow,  lessening  rather  than  enlarging 
their  rights.  The  defendant  contended  for  a  prescript 
tlye  right  to  divert  the  water  from  the  plaintiff's,  and 
if  applied  to  that  contention,  the  instruction  was  in 
their  favor.  But  we  will  examine  the  Instruction  as 
oonstrued  by  the  defendant. 

If  the  plalutUfs,  by  a  user  sufficiently  long  and  con- 
tinuous, could  acquire  a  prescriptive  right  to  the  ac- 
customed flow  of  the  water  thus  artificially  led  Into 
this  channel,  the  instruction  is  admittedly  correct ; 
bat  the  defendant  contended  that  the  water-course  In- 
side the  island  was  in  fact  artificial,  and  that  no  pre- 
scrlptiye  rights  can  be  acquired  therein. 

The  theory  of  prescriptive  rights  is  that  there  was  a 
grant  made  of  them.  It  Is  presumed  that  what  one 
has  so  long  permitted  another  to  enjoy,  he  has  granted 
to  him.  It  would  seem  that  a  grant  of  water  ease- 
ments could  be  as  readily  presumed  as  the  grant  of  any 
other  easements.  Such  easements  are  valuable.  Im- 
portant Interests  often  depend  upon  them.  They  are 
the  ordinary  subjects  of  grants.  The  use  of  them  are 
as  permanent  as  In  the  case  of  many  other  easements. 
They  can  be  as  easily  defined.  There  would  seem  to 
be  no  good  reason  for  accepting  them  from  the  gen- 
eral rule  as  to  prescriptive  rigiits.  If  prescription  is 
to  obtain  at  all  as  a  foundation  of  legal  right,  such  a 
case  as  this  would  seem  to  be  dearly  within  the  prin- 
ciple. 

We  also  think  the  case  is  within  the  authorities.  In 
Belknap  v.  Trimble^  3  Paige,  677,  Chancellor  Walworth 
appositely  said :  **A  proprietor  at  the  head  of  a  stream 
who  has  enlarged  the  natural  flow  of  the  waters,  and 
has  continued  such  change  for  more  than  twenty 
years,  cannot  afterward  be  permitted  to  restore  It  to 
its  natural  state,  when  it  will  have  the  efi'ect  to  de- 
stroy the  mills  of  other  proprietors  below,  which  have 
been  erected  with  reference  to  such  change  in  the  nat- 
ural flow  of  the  stream.'* 

In  VeUmey  v.  Boatont  2  Harr.  489,  it  was  declared 
that  one  who  has  suffered  water  to  flow  th^-ough  his 
land  in  A  new,  artificial  channel  for  twenty  years,  can- 
not then  divert  it  to  the  injuries  of  riparian  proprie- 
tors Above,  who  have  enjoyed  the  benefit  of  its  flowing 
In  such  artificial  channel. 

In  Shepardaon  v.  IMcinst  58  N.  H.  864,  the  case  last 
cited  is  quoted,  and  the  principle  applied  in  favor  of 
mill-owners  below  on  the  artificial  channel.  See  also 
in  English  oases.  Wood  v.  Wandt  8  Ex.  777 ;  Mayor  v. 
Chadwick,  11  Adol.  A  El.  571. 

The  defendant  urges  thdt  he  cannot  be  obliged  to 
keep  up  the  sheer  dam,  and  that  all  the  extra  flow  Is 
caused  by  his  works.  He  insists  he  is  not  bound  to 
maintain  works  to  lead  water  to  the  plaintiffs*  mills, 
and  that  what  extra  water  he  gathers  in  by  his  own 
labor  and  appliances  he  can  use  and  set  free  in  what 
direction  is  most  convenient  for  him.  This  action 
however  Is  not  for  neglect  to  keep  up  the  dam,  nor  for 
refusing  to  gather  water  into  the  channel.  The  water, 
the  diversion  of  which  is  complained  of,  bad  in  fact 
come  into  the  channel  down  as  far  as  the  upper  mills. 
It  will  be  recalled  that  the  owners  of  the  upper  mills 
conveyed  the  land  below  for  a  mill  privilege ;  that  the 


purchaseris  built  mills  thereon,  which  have  been  pro- 
pelled by  water  from  the  upper  milld  for  half  a  cen- 
tury. 

The  English  cases  cited  by  the  defehdant  wUl  be 
found,  upon  examination,  to  be  casCB  of  artificial  sup- 
ply rather  than  of  artificial  chadnel.  In  other  Eng- 
lish oases  the  distinction  is  clearly  made,  and  the 
same  principles  applied  to  artificial  as  td  natural  water- 
courses. See  language  of  Pollock,  C.  B.,  In  Wood  v. 
Wandy  supra^  and  Leeman,  C.  J.,  in  Mayor  v.  Chad' 
wick,  supra.  Baron  Ohannell,  in  NuttaXt  v.  BraceweUt 
L.  R.,  2  Exch.  1,  tersely  expresses  the  situation;  hence 
when  he  says :  '*  It  is  a  natural  flow  or  stream  through 
an  artificial  channel.'*  See  also  Ivtmey  v.  Stoditr^  L. 
R.,  1  Ch.  App.  396. 

The  case  of  Lockwood  Co.  v.  Lawrence,  Tl  Me.  297; 
S.  C,  62  Am.  Rep.  763;  1  East.Itep*r,  403;  32  Alb.  L.  J. 
807,  cited  by  the  defendant,  recognizes  the  doetrlne 
that  rights  in  the  flow  of  water  may  be  acquired  by 
prescription.  The  rights  contended  for  in  that  case 
however  were  not  sustained  by  the  evidence.  In  this 
case  the  evidence  was  for  the  jury. 

LOmitting  a  minor  point.] 

Motion  and  exceptions  overruled. 

Judgment  on  the  verdict. 

Peters,  0.  J.,  Daufortb,  Virgin,  Foster  and  Haskell, 
JJ.,  concurred. 


SHERIFF"  APPOINTMENT  OF  SPECIAL  DEPUTY 
--WANT  OF  SEAL, 

NEW  HAMPSHIRE  SUFBBME  OOUET,  MARCH  12,  1886. 

Jewell  y.  Gilbert. 
A  person  spedaUj  appointed  by  a  sheriff  to  serve  a  writ, 
thou^  his'appointment  is  not  imder  seal,  Is  an  officer  de 
facU>  for  that  purpose. 

ASSUMPSIT.  The  plaintiff  claimed  a  lien  for  sup- 
plies furnished  the  defendant  toward  hauling 
wood.  The  Grand  Trunk  Railway  Company,  as  claim- 
ant of  the  wood,  objected  on  the  ground  that  a  lien 
had  not  been  secured  by  a  valid  attachment.  The  at- 
tachment was  made  by  one  whose  appointment  as  a 
si>eoial  deputy  for  the  service  and  return  of  the  writ 
was  not  under  seal. 

A,  S,  TwitcheU,  A,  R.  Evans,  and  A,  L.  Chamberlain, 
for  plaintiff. 

Drew,  Jordan  Jt  Carpenter^  for  elaimant. 

Dob,  C.  J.  "The  de  facto  doctrine  was  introduced 
into  the  law,  as  f^  matter  of  policy  and  necessity,  to 
protect  the  interests  of  the  public  and  individuals, 
where  Interests  were  involved  In  the  official  acts  of 
persons  exercising  the  duties  of  an  office  without  be- 
ing lawful  officers.  It  was  seen  ♦  *  •  that  the 
public  could  not  reasonably  be  compelled  to  inquire 
into  to  the  title  of  an  officer,  nor  be  compelled  to  show 
a  title,  and  these  became  settled  principles  in  the  law. 
But  to  protect  those  who  dealt  with  such  officers  when 
apparent  incumbents  of  offices,  under  such  apparent 
circumstances  of  reputation  or  color  as  would  lead 
men  to  suppose  they  were  legal  officers,  the  law  val- 
idated their  acts,  as  to  the  public  and  third  persons, 
on  the  ground  that,  as  to  them,  although  not  officers 
de  jure,  they  were  officers  in  fact,  whose  acts  public 
policy  required  should  be  considered  valid.**  State  ▼. 
CarroU,  88  Conn.  449,  467. 

''  Upon  well-settled  principles  it  would  be  incon- 
sistent with  the  convenience  and  security  of  the  pul>- 
lie,  and  with  a  due  regard  to  the  rights  of  one  acting 
in  an  official  capacity  under  the  color  of  and  a  belief  in 
lawful  authority  to  do  so,  that  the  validity  of  his  acts 
as  a  justice  should  be  disputed,  ptsthe  legal  effect  of 

Digitized  by  VjOC 


132 


THE  ALBANY  LAW  JOURNAL. 


his  eleotion  aod  qaaliiloation  as  a  represeDtatlve  be 
determiued,  in  this  prooeediog,  to  which  he  is  not  a 
party.  The  appropriate  form  of  ti7ing  his  right  to 
exercise  the  office  of  a  justice  is  by  information  in  be- 
half of  the  Commonwealth,  or  perhaps  by  action 
against  him  by  the  person  injured."  Sheehan*8  case, 
122  Mass.  445,  i4a 

*<Theaotsof  an  officer,  thus  ha^ng  color  of  title, 
«  *  *  are  valid  In  respect  to  the  rights  of  third  per- 
sons«  *  ♦  ♦  The  adoption  of  such  a  rule  is  neces- 
sary to  prevent  a  failure  of  justice,  and  the  great  pub- 
lic mischief  which  might  otherwise  be  justly  appre- 
hended. Besides  the  officer's  title  to  his  office  ought 
not  to  be  determined  in  a  collateral  way."  BiAcknam 
V.  Buggies,  15  Mass.  180, 182. 

*'  It  is  difficult  to  find  a  stronger  illustration  of  the 
application  of  this  rule  than  is  furnished  by  the  case 
of  Fotoler  v.  Bebee,  9  Mass.  2S1,  where  it  was  held  that 
the  acts  of  an  officer,  appointed  without  any  authority 
of  law,  could  not  be  invalidated  or  inquired  into  in  a 
suit  between  third  persons.  *  *  *  The  oases  aU 
reooflmize  the  rule  as  being  founded  on  public  policy, 
which  does  not  allow  the  title  of  a  person  to  an  office 
to  be  inquired  into  and  determined  in  proceedings  to 
which  he  is  not  a  party ;  nor  the  rights  of  third  per- 
sons to  be  affected  by  illegalities  or  informalities  in 
the  appointment  or  election  of  public  officers  who  are 
acting  under  color  of  title."  Fitchburg  B,  Co,  v. 
Grand  Junction  R,  Co.,  1  Allen,  662,  558. 

*'  No  principle  is  better  settled  than  that  the  acts  of 
such  persons  are  valid  when  they  concern  the  public, 
or  the  rights  of  third  persons.  *  *  •  It  would  be 
impossible  to  maintain  the  supremacy  of  the  laws  if 
individuals  were  at  liberty,  in  this  collateral  manner, 
to  question  the  authority  of  those  who  in  fact  hold 
public  offices  under  color  of  legal  title."  People  v.  Whtte, 
2i  Wend.  520,  525. 

**  In  order  to  secure  the  peaceful  and  orderly  gov- 
ernment of  the  community,  the  rule  has  been  estab- 
lished that  the  right  of  a  de  facto  public  officer  to  ex- 
ercise the  powers  of  his  office  cannot  be  investigated 
in  a  collaterel  proceeding.  It  most  be  determined 
once  for  all  times,  in  a  direct  proceeding  to  oast  the 
officer."    Moraw.  Corp.  (2d  ed.),  9  640. 

In  the  reign  of  Henry  YI,  **  the  house  of  Tork  as- 
serted their  dormant  title ;  and  after  imbruing  the 
kingdom  in  blood  and  confusion  for  seven  years 
together,  at  last  established  it  in  the  person  of  Edward 
lY.  At  his  accession  to  the  throne,  after  a  breach  of 
the  succession  that  continued  for  three  descents 
and  above  three  score  years,  the  distinction 
of  a  king  de  jure  and  a  king  de  facto  began 
to  be  first  taken,  in  order  to  indemnify  such  as 
had  submitted  to  the  late  establishment,  and  to  pro- 
vide for  the  peace  of  the  kingdom,  by  confirming  all 
honors  conferred  and  all  acts  done  by  those  who  were 
now  called  the  usurpers,  not  tending  to  the  disherison 
of  the  rightful  heir.  In  statute  1  Edw.  lY,  ch.  1,  the 
three  Henrys  are  styled  '  late  kings  of  England,  succes- 
sively in  dede,  and  not  of  lyght.'  And  in  all  the 
charters  which  I  have  met  with  of  King  Edward, 
whenever  he  has  occasion  to  speak  of  any  of  the  line 
of  Lancaster,  he  calls  them  *  nuper  d^acto,  et  non  de 
jure,  rege»  Anfflioe.^ "    1  Bl.  Com.  204. 

**  When  an  unjust  conqueror,  or  any  other  usurper, 
having  invaded  the  kingdom,  on  the  people  submitting 
to  him,  and  by  a  voluntary  homage  acknowledging 
him  for  their  sovereign,  he  is  in  possession  of  their  re- 
gality. Other  nations,  as  having  no  right  to  concern 
themselves  In  the  domestic  affairs  of  this  nation,  or  to 
interfere  in  its  government,  are  to  abide  by  its  judg- 
ment, and  conform  to  the  possession ;  therefore  they 
may  treat  of  a  peace  with  the  usurper,  and  conclude  it 
with  him.  Herein  they  do  not  injure  the  right  of  the 
lawful  sovereignty.    It  is  not  their  concern  to  exam- 


ine and  judge  of  this  right.  They  leave  it  as  it  is,  and 
in  their  transactions  with  this  kingdom  attach  them- 
selves solely  to  the  possession,  according  to  their  own 
right,  and  that  of  the  State  whose  sovereignty  is  con* 
tested."    4  Yatt.  Law  Nat,  9  14. 

''A  new  State  springing  into  existence  does  not  re- 
quire the  recognition  of  other  States  to  confirm  its  in- 
ternal sovereignty.  The  existence  of  the  State  de  facto 
is  sufficient,  in  this  respect,  to  establish  its  sovereignty 
dejure.  It  is  a  State  because  it  exisU.  *  *  *  The 
external  sovereignty  of  any  State,  on  the  other  hand, 
may  require  recognition  by  other  States  in  order  to 
render  it  perfect  and  complete.  ♦  ♦  ♦  Until  the 
revolution  is  consummated,  while  the  civil  war,  in- 
volving a  contest  for  the  government  continues,  other 
States  may  remain  indifferent  spectators  of  the  con- 
troversy, still  continuing  to  treat  the  ancient  govern- 
ment as  sovereign,  and  the  government  de  facto  as  a 
society  entitled  to  the  rights  of  war  against  its  enemy." 
Wheat.  Int.  Law  (8th  ed.),  §§  21,  28,  27,  note;  1  Kent 
Com.  24,  25, 107;  Kennet  v.  Chamhera,  14  How.  88,  47; 
Prize  cases,  2  Black,  635. 

In  Luther  v.  Borden,  7  How.  1,  the  plaintiff  offered 
to  prove  that  the  Dow  government  was  lawfully  estab- 
lished in  Rhode  Island  in  May,  1842,  and  was  the  State 
government  dejure  until  May,  1843;  and  he  contended 
that  the  charter  government,  which  existed  de  facto, 
havingno  legal  existence  during  that  year,  could  not 
authorize  the  defendants  to  break  and  enter  the  plain- 
tiff's house  in  order  to  arrest  him.  **If  this  court," 
says  Taney,  C.  J.  (p.  38),  "  is  authorized  to  enter  upon 
this  inquiry,  as  proposed  by  the  plaintiff,  and  it  should 
be  decided  that  the  charter  government  had  no  legal 
existence  during  the  period  of  time  above  mentioned, 
if  it  had  been  annulled  by  the  adoption  of  the  oppos- 
ing government,  then  the  laws  passed  by  its  Legisla- 
ture during  that  time  were  nullities,  its  taxes  wrong- 
fully collected,  its  salaries  and  compensation  to  its 
officers  illegally  paid,  its  pnbllo  accounts  improperly 
settled,  and  the  judgments  and  sentences  of  its  courts, 
in  civil  and  criminal  cases,  null  and  void,  and  the  offi- 
cers who  carried  their  decisions  into  operation,  an- 
swerable as  trespassers,  if  not  in  some  cases  as  crimi- 
nals." 

"Sir  Matthew  Hale,"  says  Woodbury,  J.  (p.  67), 
^*  after  much  hesitation,  at  last  consented  to  preside 
on  the  bench  in  administering  the  laws  between  pri- 
vate parties,  under  a  government  established,  and 
recognized  by  other  governments,  and  in  full  posses- 
sion de  facto  of  the  records  and  power  of  the  kingdom, 
but  without  feeling  satisfied,  on  inquiry,  as  a  judicial 
question  into  its  legal  rights.  Cromwell  had  *  gotten 
possession  of  the  government,*  and  expressed  a  wil- 
lingness ^  to  rule  according  to  the  laws  of  the  land.* 
♦  •  ♦  And  this,  Hale  thought,  justified  him  in  act- 
ing as  judge.  Hale  Hist.  Com.  Law,  14,  Preface.  For 
a  like  reason,  though  the  power  of  Cromwell  was  soon 
overturned,  and  Charles  the  Second  restored,  the  ju- 
dicial decisions  under  the  former  remained  unmo- 
lested on  this  account,  and  the  judiciary  went  on  as 
before,  still  looking  only  to  the  de  facto  government 
for  the  time  being.  Qrotius  virtually  holds  the  same 
doctrine.  Book  1,  ch.  4,  §  20,  and  2,  ch.  13,  §  U.  Such 
was  the  case  likewise  over  most  of  this  country,  after 
the  declaration  of  independence,  till  the  acknowledg- 
ment of  it  by  England  in  1783.  3  Story  Com.  Const., 
§§  214,  215.  And  such  is  believed  to  have  been  the 
course  in  France  under  all  her  dynasties  and  regimes 
during  the  last  half  century." 

"The  Legislature  of  Texas,"  in  1862,  "constituted 
one  of  the  departments  of  a  State  government  estab- 
lished in  hostUity  to  the  Constitution  of  the  United 
States.  It  cannot  be  regarded  therefore  in  the  courts 
of  the  United  States  as  a  lawful  legislature,  or  its  acts 
as  lawful  acts.    And  yet  it  is  a  historical  fact  that 
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the  goTernmenfc  of  Texas,  then  in  full  oootrol  of  the 
State,  was  its  oulj  actual  goverumeut;  and  oertainly 
if  Texas  had  been  a  separate  State,  and  not  one  of  the 
United  States,  the  new  goTernment,  having  displaced 
the  regular  authority,  and  having  established  itself  in 
the  customary  seats  of  power,  and  in  the  exercise  of 
the  ordinary  functions  of  administration,  would  have 
constituted,  in  the  strictest  dense  of  the  words,  a  de 
faclo  government ;  and  its  acts,  during  the  period  of 
its  existence  as  such,  would  be  effectual,  and  in  almost 
all  respects  valid ;  and  to  some  extent  this  is  true  of 
the  actual  government  of  Texas,  though  unlawful  and 
revolutionary  as  to  the  United  States.  It  is  not  neces- 
sary to  attempt  any  exact  definitions  within  which  the 
acts  of  such  a  State  government  must  be  treated  as 
▼alid  or  invalid.  It  may  be  said,  perhaps  with  suffi- 
cient accuracy,  that  acts  necessary  to  peace  and  good 
order  among  citizens — such  for  example,  as  acts  sanc- 
tioning and  protecting  marriage  and  the  domestic  re- 
lations; governing  the  course  of  descents;  regulating 
the  conveyance  and  transfer  of  property,  real  and  per- 
sonal; and  providing  remedies  for  injuries  to  person 
and  estate,  and  other  similar  acts,  which  would  be 
Talid  if  emanating  from  a  lawful  government,  must  be 
regarded  in  general  as  valid,  when  proceeding  from  an 
actual,  though  unlawful  government,  and  that  acts  in 
furtherance  or  support  of  rebellion  against  the  United 
States,  or  intended  to  defeat  the  just  rights  of  citizens, 
and  other  acts  of  like  nature,  must  in  general  be  re- 
garded as  invalid  and  void."  TexoB  V.  JF/i«e,7WaU. 
700,732. 

In  Despatch  Line  v.  Btllamy  Co.,  12  N.  H.  205,  210, 
223,  one  ground  on  which  the  plaintiff  contested  the 
validity  of  a  mortgage  executed  by  Palmer  (who  was  a 
director,  and  assumed  to  act  as  the  agent  of  the  de- 
fendant company)  was  that  the  election  of  Emery  as  a 
director  was  illegal  because  he  was  not  a  stockholder. 
The  mortgage  was  made  in  pursuance  of  what  pur- 
ported to  be  a  record  of  a  vote  of  the  directors  i>assed 
by  Palmer  and  Emery  when  they  met  on  their  private 
business.  Palmer  told  Emery  he  wanted  to  make  a 
mortgage  of  the  company's  property  Emery  replied 
that  he  could  not  act,  never  having  had  any  stock : 
but  Palmer  said  he  was  chosen  a  director.  Emery  at 
last  said  he  had  ** no  objection  to  look  on;'* and  at 
Palmer's  request,  he  wrote  a  form  for  a  vote  authoriz- 
ing the  mortgage.  The  court  say,  if  the  election  of 
Emery  "had  been  by  a  municipal  corporation,  coming 
into  office  under  color  of  an  election,  he  would  have 
been  an  officer  de  factOf  and  his  acts  valid  so  far  as 
third  persons  had  an  interest  in  them;  and  the  regu- 
larity of  the  election  could  not  in  such  case  be  in- 
quired into,  except  in  some  proceeding  to  which  he 
was  a  party.  Tucker  v.  Aiken,  7  N.  H.  131,  135,  and 
oases  cited.  As  a  director  of  a  private  corporation, 
although  called  in  common  parlance  an  officer  of  the 
corporation  he  is  perhaps  not  technically  to>e  con- 
sidered an  officer  de  facto.  He  is  one  of  the  agents 
elected  by  a  vote  of  the  corporation  for  the  manage- 
ment of  its  afibirs,  or  some  of  them.  But  a  similar 
rule  must  prevail  in  relation  to  the  effect  of  his  acts, 
so  far  as  the  corporation  have  held  him  out  as  an 
agent,  and  third  peisons  have  confided  in  his  acts  done 
within  the  scope  of  the  authority  he  appeared  to  pos- 
sess."   Moraw.  Corp.  (2d  ed.),  §§  648a.  637-640. 

Irregular  corporate  '*  elections  are  voidable  only, 
and  not  void.  These  directors  at  most  are  irregularly 
chosen.  They  are  in  under  color  of  an  electioii,  and 
their  acts,  so  long  as  they  retain  their  offices,  are  bind- 
ing. The  legality  of  their  election  cannot  be  brought 
collaterally  In  question,  but  proceedings  should  be  In- 
stituted for  the  express  purpose  of  trying  it,  and  of 
evicting  them."  Hughes  y.  Parker,  20  N.  H.  58,  72; 
his,  Co,  V.  Moore,  66  id,  48. 


There  may  be  de  facto  corporations  (Moraw.  Corp., 
%%  696a,  710,  7U,  745-778, 1002,  1008, 1015,  1030),  de  facto 
schools  and  school-masters  {Kidder  v.  Chellis,  59  K.  H. 
473,  476,  476),  and  de  facto  school-houses.  Chapin  v. 
SchooUdistHcU  30  N.  H.  25, 31  A  deed  without  a  seal 
may  be  color  of  title.  Farrar  v.  Fassenden,  39  N.  H. 
268,280. 

'*  The  selectmen  who  commit  the  list  of  taxes  to  the 
collector  may  have,  it  is  true,  more  knowledge  of  the 
circumstances  under  which  he  was  chosen  and  came 
into  office  than  individuals  ordinarily  have  respecting 
the  particular  circumstances  attending  the  appoint' 
ment  of  a  sheriff  or  his  deputy;  but  still  it  may  impose 
quite  as  great  a  hardship  to  require  them  to  judge,  at 
their  peril  of  the  legal  validity  of  those  proceedings, 
and  make  them  answerable  personally  for  irregular- 
ities which  did  not  originate  with  them,  which  they 
could  not  control,  and  respecting  the  legality  of  which 
they  have  but  inadequate  means  of  forming  an  opin- 
ion. If  the  town  proceeds  to  elect,  their  duty  requires 
them  to  commit  the  list  of  taxes  to  the  collector 
chosen,  if  the  election  be  legal ;  and  they  have  not  the 
power  to  try  the  legality  of  the  election,  and  to  enter 
ajudgment  of  ouster.  If  they  are  required  to  judge 
of  the  validity  of  the  proceedings,  they  must  do  so 
without  trial,  and  at  their  own  peril  if  they  mistake. 
Tucker  v.  Aiken,  7  N.  H.  113, 132. 

In  that  case  the  election  of  Stowell  as  tax  collector 
of  Derry  was  held  to  be  illegal  '*  because  the  office  of 
collector  was  set  up  at  auction,  and  the  lowest  bidder 
elected.'*  If  the  selectmen  could  hare  legally  ap- 
pointed a  collector  on  the  ground  that  the  election  be- 
ing illegal,  the  office  was  vacant  (act  Feb.  8, 1791,  §  8), 
they  were  not  bound,  of  their  own  motion,  to  make 
an  appointment.  They  could  not  judicially  try,  and 
were  not  bound  to  decide  without  a  trial,  the  question 
of  Stoweirs  title.  Their  right  to  treat  him  as  a  col- 
lector de  facto,  and  to  rely  upon  his  colorable  title  in 
committing  to  him  the  list  of  taxes,  was  not  derived 
from  their  inadequate  means  of  forming  an  opinion  of 
the  legality  of  the  election.  Evidence  that  they  were 
learned  in  the  law,  were  aware  of  all  the  facts,  and 
knew  his  election  was  illegal,  would  have  been  inad- 
missible. If  the  judges  who  decided  that  case  in  1834 
had  been  selectmen  of  Derry  the  next  year,  had  been 
present  when  the  office  of  collector  was  again  sold  at 
auction,  and  when  the  lowest  bidder  was  again  illeg- 
ally elected,  th^y  could  have  legally  employed  him  as 
collector. 

In  relation  to  a  vast  number  of  official  acts  in  the 
Confederate  States,  the  de  facto  rule  does  not  discrim^ 
inate  in  favor  of  those  who  thought  the  government 
of  those  States  was  legally  established,  or  against  those 
who  entertained  the  contrary  opinion.  If  A.  and  B. 
claimed  the  office  of  register  of  deeds,  B.  having  color 
of  title,  and  both  having  knowledge  that  the  legal 
titleis  in  A.,  B.*s  recording  a  deed  in  which  A.  is 
grantee  is  not  invalidated  by  that  knowledge,  or  by 
A.'s  prosecution  of  a  suit  against  B.  for  the  office  when 
he  employed  him  to  make  the  record.  A.  is  protected 
against  a  collateral  contestation  of  the  colorable  title 
which  he  directly  and  successfully  attacks  by  process 
of  law.  In  such  a  case  the  safety  of  every  grantee  does 
not  depend  upon  his'  belief  in  the  legality  of  the  reg- 
ister's election,  or  upon  the  register's  iguorance  of  an 
electoral  matter  of  law  or  fact,  or  upon  an  error  in  the 
register's  opinion  on  such  a  subject. 

The  assessment  and  collection  of  an  illegal  tax  may 
be  an  official  duty.  School-district  v.  Carr,  63  N.  H. 
201,  205;  Oove  v.  Newton,  68  id.  359;  BeU  v.  Ji,  Co.,  4 
Wall.  598.  The  safety  of  society  requires  the  police 
to  act  with  alacrity  upon  a  merely  apparent  state  of 
things.  O'Connor  v.  Bucklin,  69  N.  H.  589,  591.  The 
necessity  of  safe  reliance  on  what  is  apparent,  though 
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unreal,  authorizes  au  uuofficial  use  of  force  upon  au 
appearance  of  a  danger  that  does  not  exist.  Aldrich  v. 
Wright,  53  N.  H.  398. 

While  generalization  is  dangerous,  the  judicial  ac- 
ceptance of  the  application  thp.t  has  been  made  of  a 
broad  principle  to  the  narrow  facts  of  particular  cases, 
as  a  full  exposition  of  it  may  be  a  repeal  of  a  large  part 
of  a  salutary  provision  of  law,  and  an  enactment  of  a 
contrary  provision  in  its  place.  An  office  may  be  held 
de  facto  by  a  person  whose  legal  incapacity  to  bold  it 
is  imposed  upon  him  by  a  prohibitory  provision  of  the 
Constitution.  iS7iec7^a?i*s  case,  122  Mass.  445;  Tyler  v. 
Flanders,  58  N.  H.  371.  His  disability  may  arise  from 
a  fact  that  is  not  apparent.  But  the  principle  that  for- 
bids a  collateral  inquiry  into  the  validity  of  an  ap- 
pointment or  election  has  a  broader  foundation  than  a 
latent  defect  discoverable  only  in  extraneous  evidence. 
A  colorable  appointment  may  be  made  by  a  body  or 
person  whose  total  lack  of  appointing  power  is  matter 
of  law.  An  unconstitutional  statute,  void  in  its  face, 
can  gire  color  of  official  title.  A  person  called  in  on  a 
single  occasion  to  exercise  a  power  which  the  void 
statute  purports  to  confer  upon  him  may  be  an  officer 
defactOf  whose  title  cannot  be  assailed  collaterally. 
StaU  V.  Carroll,  88  Conn.  449. 

If  the  appointment  of  Graham  to  the  constitutional 
office  of  special  deputy  bad  been  under  seal,  but  the 
statutory  provision  under  which  it  was  made  had  been 
unconstitutional  and  void,he  would  have  been  a  deputy 
de  facto,  and  his  authority  could  not  have  been  ques- 
tioned in  this  suit;  and  for  the  purposes  of  this  suit, 
whatever  may  be  the  efficacy  of  a  seal,  a  failure  to 
comply  with  a  statute  requiring  it  would  not  be  a 
greater  flaw  than  the  invalidity  of  the  statute.  If  the 
law  required  a  seal,  the  want  of  it  is  a  legal  and  tech- 
nical defect  that  would  be  no  more  apparent  to  people 
in  general  than  the  unconstitutionality  of  the  law. 

By  the  general  rule,  official  title  is  not  triable^  col- 
laterally; a  colorable  title  is  indisputable  when  it 
ought  not  to  be  disputed ;  and  it  ought  not  to  be  at- 
tacked except  in  au  appropriate  action  brought  for  the 
special  purpose  of  establishing  the  legal  title,  in  which 
action  the  officer  de  facto,  being  a  party,  will  be  bound 
by  the  judgment.  The  impracticability  of  preventing 
the  service  of  this  plaintiiTs  writ  by  judgment  of 
ouster  in  quo  warranto  against  Graham  is  no  cause  for 
trying  the  validity  of  bis  appointment  in  this  suit. 
Thesberilf' 'is  responsible  for  the  official  conduct  of 
his  deputies.  He  shall,  by  himself  or  his  deputies, 
serve  and  execute,  in  his  county,  all  writs  and  other 
precepts  to  him  directed."  Gen.  Laws,  ch.  216,  §§  2,  8. 
The  sheriff  signed  the  writing  specifically  purporting 
to  authorize  Graham  to  serve  the  writ ;  and  for  what 
was  done  in  pursuance  of  that  writing  the  sheriff  was 
responsible,  whether  Graham  was  his  agent  de  facto 
And  de  jure,  or  only  de  facto,  Graham's  official  claim 
having  begun  and  ended  with  the  service  of  this  writ, 
there  is  now  no  need  of  an  opportunity  to  contest  his 
claim  in  a  quo  warranto.  See  cases  cited  in  Attorney' 
General  v.  Megin,  63  N.  H.  878.  If  any  thing  he  did 
would  have  been  wrongful  with  a  seal  on  his  warrant, 
it  was  wrongful  without  a  seal.  If  with  a  seal  his  at- 
tachment would  have  been  rightful,  there  ^as  no  rea- 
son why  the  plaintiff  could  not  safely  rely  upon  his  ap- 
parent authority  to  make  it.  Without  a  *seal,  his  ap- 
pointment was  apparent  authority  within  the  mean- 
ing of  the  de  facto  rule.  That  rule  being  a  law  of  jus- 
tice and  reason,  and  not  an  arbitrary  ordinance  en- 
acted by  a  court,  does  not  exclude  the  learned  or  the 
unlearned  from  its  protection,  and  did  not  require  the 
plaintiff  to  try  Graham's  appointment  by  the  test  of 
such  authority  as  would  be  apparent  to  the  few  who 
enjoy  the  advantage  of  a  legal  education. 

The  theory  that  proof  of  a  person's  being  au  officer 
de  facto  is  prima  facie  evidence  of  his  being  an  officer 


dejure,  and  that  his  authority  is  disproved  by  evidence 
that  he  is  not  an  officer  de  jure  {Pierce  v.  Hichardson, 
87  N.  H.  306,  309),  may  be  a  rule  of  evidence  in  some 
cases)  Doe  v.  Young,  8  Q.  B.  63;  Doe  v.  Barnes,  id.  1037; 
McMahonv.  Lennard,  Q  H.  L.  Cas.  970,  1000,1011; 
King  v.  Holland,  5  Term  R.  607,  623),  but  it  is  not  gen- 
erally applicable  to  cases  in  which  such  person  is  not  a 
party.  The  de  tacto  principle  is  not  a  mere  rule  of  evi- 
dence in  judicial  trials.  It  invests  an  act  of  a  de 
/octo  officer  with  a  practical  validity  that  is  indispen- 
sable for  the  safe  transaction  of  a  great  variety  of  bus- 
iness. **  The  acts  of  an  officer  de  facto  are  Talid  when 
they  concern  the  public,  or  the  rights  of  third  per- 
sons."  Prtscott  v.  Rayea,  42  N.  H.  56,  58.  The 
original  right  of  this  plaintiff  was  not  to  introduce 
either  pr^ma/ocie  or  conclusive  evidence  ou  a  collat- 
eral trial  of  the  legality  of  Graham's  official  title,  but 
to  have  a  valid  attachment  made  by  his  exercise  of  his 
apparent  authority,  whether  his  appointment  was  legal 
or  illegal.  The  question  whether  a  seal  was  necessary 
to  make  him  a  deputy  dejure  (Gen.  Laws,  ch.  216,  §§  1, 
2\  DaviHY.  Clements,  2  N.  H.  390;  Thompson  v.  Pel- 
Lows,  21  id.  425)  need  not  be  considered.  Objection 
overruled. 
Blodgett,  J.,  did  not  sit.    The  others  concurred. 


EVIDSIfCE^OPINIOm  AS  TO  CONDITION  OF 
BIGHWAT, 

MICHIGAN  SUPREME  COURT.  JULY  1.  1886. 

Laughlin  v.  Street  Ry.  op  Grand  Rapids.* 
Opinions  of  persons  familiar  with  highways  and  their  use, 
concerning  the  safety  or  convenience  of  passage,  is  com- 
petent testimony  In  an  action  for  damages  for  an  Injury 
caused  by  an  obstruction  of  a  highway.  Horse,  J.,  dis- 
sents. 

MiUhell  A  MeGarry  and  Peter  Doran,  for  plaintiff 
and  appellant. 

E.  W.  WitJiey,  for  defendant. 

Campbell,  C.  J.  Plaintiff  sued  for  personal  inju- 
ries caused  by  the  upsetting  of  a  cutter  while  crossing 
defendant's  track,  the  cause  of  the  accident  alleged 
being  the  continued  existence  of  a  hard  and  slippery 
ridge  left  by  the  defendant  by  the  side  of  its  track* 
and  making  the  crossing  dangerous.  The  court  below 
directed  a  verdict  for  the  defendant  on  account  of 
contributory  negligence.  Defendant  now  insists, 
whether  or  not  this  defense  is  clearly  made  out,  there 
is  enough  in  the  record  to  support  the  ruling,  because 
no  negligence  appears  in  defendant,  and  because  the 
injury  suffered  by  defendant,  if  any,  was  not  the  same 
alleged  in  the  declaration.  Plaintiff  alleges  a  good 
many  errors  in  the  reception  and  rejection  of  testi- 
mony, in  addition  to  the  vital  question  whether  the 
case  should  have  been  taken  from  the  jury. 

We  do  not  think  it  worth  while  to  dwell  on  all  of 
these  points,  although  some  of  them  are  undoubtedly 
well  taken.  The  record  indicates,  on  both  sides,  an 
amount  of  objecting  and  debating  on  interlocutory 
questions  much  beyond  ordinary  practice,  and  pro- 
longing and  confusing  the  trial,  and  we  can  hardly 
suppose  such  a  state  of  things  will  be  exhibited  again. 
The  issues  were  not  complicated,  and  the  debates  on 
small  points  take  up  altogether  too  large  a  part  of  the 
record  of  the  trial  for  the  proper  disposition  of  the 
controversy. 

The  claim  of  the  plaintiff  is  that  upon  the  29th  of 
February,  1884,  not  far  from  9  o'clock  in  the  morning, 
she,  with  her  husband,  was  going  in  a  sleigh  down 
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Fulton  street,  toward  the  railwaj  statiou,  aud  at  the 
junction  of  Park  and  Monroe  streets  had  to  oross  the 
track,  which  there  turned  upon  Monroe  street,  with  a 
switch  at  the  curre.  The  horse  was  a  steady  one,  go- 
ing previously  at  a  walk.  She  claims  that  the  snow 
which  had  fallen  along  through  the  season  bad  been 
thrown  up  l>e8ide  the  track,  and  trampled  or  packed 
down,  so  as  to  leave  a  depression  at  the  track  of  from 
six  to  ten  inches  or  more,  with  a  sharp  slope  down- 
ward. Finding  it  necessary  to  cross  the  track,  her 
husband  turned  the  horse  so  as  to  cross  as  nearly  as 
he  could  at  right  angles,  but  the  sleigh,  on  making  the 
descent,  tipped  over  to  the  left,  and  threw  her  out,  her 
husband  being  thrown  upon  her,  and  her  left  arm  was 
dislocated.  She  claims  that  in  consequence  of  the  in- 
jury the  shoulder  and  arm  have  been  affected  pain- 
fully ever  since,  and  more  or  less  weakened. 

Defendant  claimed  that  there  was  no  negligent  dis- 
position of  the  snow;  that  the  accident  came  from 
careless  driving  over  the  track,  aud  that  the  alleged 
injuries  are  fictitious  and  the  proof  variant. 

If  the  testimouy  of  the  plaintiff  and  her  husband  and 
several  other  witnesses  on  the  subject  was  true,  the 
defendant's  negligence  was  made  out,  and  came  within 
Bowen  v.  Detroit  City  By.  Co.,  54  Mich.  496,  aud  Wal- 
lace v.  Same  (Mich.),  24  N.  W.  Rep.  870,  cited  on  the 
argument.  The  court  below  did  not  allow  any  testi- 
mony of  the  condition  of  the  road  away  from  the  im- 
mediate vioinity  of  the  accident.  As  the  testimony,  if 
believed,  indicated  a  condition  of  things  of  some  du- 
ration, aud  not  a  fall  of  snow  too  near  the  time  of  the 
accident  to  relieve  the  defendant  from  fault  for  not 
removing  it  sooner,  we  do  not  see  that  any  harm  was 
done  by  confining  the  inquiry,  if  the  same  rule  had 
been  applied  to  both  parties.  But  it  was  not.  It  was 
the  duty  of  the  defendant  to  see  that  nothing  was  al- 
lowed to  make  crossing  dangerous  at  that  poiut, where 
othenvise  both  Fulton  and  Park  streets  would  have 
been  rendered  perilous  to  persons  on  lawful  business. 
There  was  sufficient  proof  of  fault,  and  we  do  not 
gather  from  the  record  that  the  court  below  thought 
otherwise.  But  we  think  it  was  error  to  refuse  to  al- 
low persons  familiar  with  driving  to  give  their  opin- 
ion, as  eye-witnesses,  concerning  the  safety  of  the 
crossing.  Ko  amount  of  description  can  enable  a  jury 
to  see  the  place  as  the  witnesses  saw  it ;  and  while  wit- 
nesses must  describe  the  place  as  well  as  they  can,  it 
Is  always  comi>etent  for  those  who  are  familiar  with 
highways  and  their  use,  to  give  their  impressions  re- 
ceived at  the  time  concerning  safety  or  convenience  of 
passage,  and  other  conditions  of  an  analogous  nature. 
They  are  not  strictly  scientific  questions,  and  come 
within  familiar  principles.  Evans  v.  People,  12  Mich. 
27:  Beaubien  v.  Cicotte,  id.  460;  Detroit  <fc  M.  B.  Co.  v. 
Van  Steinburg,  17  id.  00;  Undenoood  v.  Waldroiit  83  id. 
232;  Elliott  v.  Van  Duren^  id.  40,  aud  note;  Pettihone 
V.  Smith,  37  id.  570;  Huizega  v.  Cutler  &  S.  L,  Co.,  51 
id.  272. 

[Omitting  other  questions.] 

The  judgment  must  be  reversed,  with  costs,  and  a 
new  trial  granted. 

Sherwood,  J.,  concurred.  Champlin,  J.,  concurred 
in  the  result. 

MoRSB,  J.  In  this  case  I  fully  concur  with  the  opin- 
ion filed  by  the  chief  justice,  except  in  relation  to  the 
admissibility  of  evidence  of  the  opinions  of  persons  fa- 
miliar with  driving,  and  eye-witnesses  of  the  condi- 
tion of  the  track  at  or  about  the  time  of  t  he  alleged 
injury  to  plaintiff  as  to  the  safety  of  the  crossing.  The 
reception  of  such  testimony  would,  in  my  opinion, 
open  up  a  field  of  boundless  speculation,  which  would 
tend  to  confuse  and  obscure  rather  that  to  throw  light 
to  the  jury  upon  the  question  of  the  true  con- 
dition of  the  street.  It  would  also  afford  oc- 
casion   and    opportunity    for  perjury,  limited    only 


by  the  character  and  number  of  the  witnesses  who 
might  be  interrogated  upon  the  subject.  The 
admission  of  the  evidence  of  the  opinions  of  witnesses 
is  always  attended  with  danger,  and  is  not  tolerated 
by  the  law  except  in  cases  when  such  testimony 
is  absolutely  necessary  in  order  to  ascertain  the  truth 
of  a  fact  to  be  determined.  The  truth  or  falsity  of 
the  opinion  is  necessarily  concealed  in  the  breast  of 
the  witness,  and  his  perjury  cannot  be  detected  or 
punished. 

This  case  in  itself  demonstrates  the  unreliability, 
and  the  dangerous  character  of  expert  evidence.  Here 
we  have  physicians  who  ought  to  be  and  are  men  of 
intelligence,  and  of  good  standing  as  citizens  in  the 
community  where  they  live,  radically  differing  from 
the  vital  point  of  the  case. 

Several  witnesses  sworn  on  the  behalf  of  the  plaii\tiff 
strenuously  maintain  under  oath,  that  the  woman  is 
severely  and  permanently  injured,  and  a  half-dozen 
others  hold  with  equal  pertinacity,  that  she  is  not  hurt 
at  all,  but  is  shamming.  It  is  difficult  to  see  how  the 
jury  was  enlightened  by  the  learned  and  dogmatic 
opinions  of  these  men,  couched  often  In  language  not 
understood  by  plain  people,  and  emphatically  disa- 
greeing in  almost  every  particular.  Yet  this  class  of 
evidence  is  admissible  because  it  is  upon  a  scientific 
subject,  with  which  these  physicians  are  familiar,  and 
supposed  to  have  a  special  knowledge  and  experience 
not  within  the  reach  of  the  ordinary  citizen  serving  as 
a  juror. 

There  is  no  reason  for  extending  the  rule  as  desired 
here.  There  is  nothing  about  the  track  of  this  rail- 
way, the  condition  of  the  street,  or  the  disposition  of 
the  ice  and  snow  about  and  along  the  track,  which  is 
not  within  the  common  knowledge  and  experience  of 
all  who  travel  in  the  streets  and  highways  of  the  cities 
and  towns  of  our  State ;  nor  is  there  any  thing  about 
either  the  track,  street  or  snow  that  cannot  be  suffi- 
ciently described  by  an  eye-witness  so  that  a  jury  can 
get  an  intelligent  idea  of  their  condition. 

The  cases  in  this  State  cited  by  the  chief  justice  in 
support  of  the  proposition  that  this  evidence  of  opin- 
ion as  to  the  dangerous  character  of  this  crossing  is 
admissible,  do  not  seem  applicable  in  my  mind. 

Evans  Y.  People,  12  Mich.  27,  simply  held  that  a  per- 
son not  a  physician  could  give  his  opinion  that  there 
was  no  sickness  at  a  certain  time  within  six  miles  of  a 
certain  place. 

Beaubien  v.  CicoUe,  12  Mich.  450,  holds  that  ordinary 
persons  may  give  opinions  as  to  the  mental  capacity 
of  another. 

In  Detroit  A  M.  B.  Co.  v.  Fan  Steinburgt  it  was  de- 
cided that  any  one  possessing  knowledge  of  time  and 
distance  might  give  an  opinion  concerning  the  speed 
of  a  train  of  cars  passing  him. 

In  Underwood  v.  Waldron,  33  Mich.  232,  it  was  de- 
clared that  in  a  case  of  injury  to  the  foundation  walls 
of  a  building  by  the  disintegration  of  mortar  caused 
by  water,  and  when  the  question  to  be  decided  was 
whether  such  water  came  from  inside  or  outside  the 
walls,  a  witness  might  give  his  opinion  in  the  matter, 
if  in  addition  to  his  personal  view  of  the  disintegrated 
plaster  of  the  wall,  he  saw  other  facts  indicating  that 
the  water  came  from  any  particular  direction,  which 
facts  and  indications  he  must  state  to  the  jury.  .  But 
if  he  only  saw  the  plaster  of  the  wall  disintegrated  and 
destroyed  by  water,  with  nothing  but  this  to  indicate 
whence  the  water  came,  he  could  give  no  opinion  of 
its  source. 

In  the  very  extensive  note  to  the  case  of  Elliott  v. 
VanBuren  (Ann.  ed.),  33  Mich.  40,  where  a  large  num- 
ber of  cases  are  cited,  bearing  upon  many  questions 
where  opinions  have  been  admitted  by  this  and  other 
courts,  there  is  not  one  where  the  dangerous  or  safe 
character  of  a  highway,  street  or  any  other  thing  has 
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been  i>ermitted  to  be  proven  by  the  opinion  of  a  wit- 
ness. 

In  Pettibone  y.  Smith,  37  Mich.  579,  a  witness  was  al- 
lowed to  testify  as  to  the  comparative  flow  of  water  in 
a  stream,  with  which  he  was  acquainted,  in  different 
years,  and  the  supervisor  was  permitted  to  state  the 
effect  of  dry  seasons  upon  such  streams  in  his  town- 
ship. 

The  case  nearest  in  point  is  that  of  Huizega  v.  Cut- 
ler S:  8.  L.  Co,,  51  Mich.  272.  The  following  questions 
were  there  sustained :  *^  Question.  State  whether  in 
your  opinion  the  gearing  that  turns  the  slab-rollers  in 
an  uncovered  condition  wonld  be  dangerous.  Q. 
What  would  be  the  effect  of  a  person  coming  in  con- 
tact, or  his  clothing  coming  in  contact,  with  that  gear- 
ing—those  cogwheels?  **  It  appears  from  the  opinion 
that  the  objection  was  that  of  immateriality.  Sher- 
wood, J.,  in  his  opinion  says:  **  We  can  see  no  objec- 
tions to  these  questions.  Certainly  the  dangerous 
character  of  the  machinery  was  one  of  the  questions 
involved  in  the  case,  and  the  opinion  of  competent 
witnesses  was  admissible  to  show  it,  as  well  as  what 
consequences  might  be  expected  if  a  person  were  to 
come  in  contact  with  it.'*  It  does  not  appear  from 
this  opinion  that  the  competency  of  this  evidence  was 
raised  before  the  court,  and  if  it  was,  the  opinion  does 
not  declare  upon  what  principle  it  was  admitted.  It 
certainly  could  not  come  within  the  principle  con- 
tended for  in  the  case  at  bar.  This  machinery  and 
its  character,  and  its  operation,  covered  or  uncovered, 
was  not  a  matter  of  common  observation  or  knowl- 
edge, open  to  all  who  witnessed  it,  as  was  the  condi- 
tion and  character  of  this  railway  track  and  its  ap- 
proaches. Indeed  the  plaintiff  recovered  upon  the 
express  ground  that  he  was  ignorant  of  the  danger, 
and  not  warned  of  it,  when  he  was  working  in  the 
mill,  and  in  plain  sight  of  it  every  hour  of  the  day.  It 
was  not  therefore  a  matter  of  common  knowledge,but 
required  experience  in  the  use  and  knowledge  of  such 
machinery.  It  seems  to  me  that  it  must  have  been  ad- 
mitted in  the  court  below  and  sustained  here  upon  the 
theory  that  it  was  a  matter  of  expert  knowledge  and 
observation.  An  examination  of  the  record  of  the 
case  confirms  me  in  this  opinion.  One  of  the  wit- 
nesses permitted  to  answer  these  questions  was  a  head 
sawyer  of  seven  years*  experience  with  such  machin- 
ery, and  the  two  others  were,  one  a  sawyer,  and  the 
other  a  mill  carpenter,  working  in  this  identical  mill, 
and  having  more  than  ordinary  knowledge  of  the  ma- 
chinery and  its  use.  The  brief  of  the  appellee  filed  in 
the  case  in  this  court  justifies  the  reception  of  this  tes- 
timony on  the  ground  that  it  was  expert  evidence.  As 
expert  testimony  it  was  admissible.  But  I  do  not 
think  that  persons  not  experts  would  have  been  per- 
mitted to  answer  these  qnestlons,  nor  in  the  case  of 
this  machinery  could  an  ordinary  jury,  not  familiar 
with  mills  and  mill  machinery,  gather  from  a  mere 
description  of  it  the  knowledge  necessary  to  determine 
its  character  as  to  being  dangerous  in  the  condition  it 
was.  This  is  not  however  the  case  with  snow  or  ice 
piled  along  a  railway  track,  constantly  open  to  the  ob- 
servation of  everybody. 

If  this  kind  of  evidence  be  declared  competent,  we 
shall  have  no  doubt  as  many  witnesses  upon  a  side  as 
the  court  below  will  permit,  swearing,  one  set  that 
the  crossing  was  dangerous,  and  the  other  that  it  was 
perfectly  safe.  How  this  can  help  the  jury  passes  my 
comprehension ;  and  if  any  witness  commits  perjury, 
as  before  said,  it  cannot  be  detected  or  punished, 
nor  is  there  any  criterion  within  this  kind  of  testi- 
mony Itself  to  determine  the  reliability  or  worth 
of  this  or  that  man*s  belief  about  the  safety  of  the 
crossing.  It  opens  the  door  to  opportunities  for 
fraud,  and  to  uncertainties  In  legal  investigation, 
which  I  for  one  cannot  thus  encourage. 


If  upon  the  next  trial  of  this  case  a  witness  fbr  the 
plaintiff  should  swear  that  the  ridges  of  suow  were 
five  or  ten  feet  high,  or  a  witness  for  the  defendant 
should  testify  that  there  was  no  suow  at  all  along  the 
'  track,  such  testimony  could  easily  be  disproved  by 
plenty  of  persons,  and  the  falsity  of  the  witness  in 
either  case  satisfactorily  established.  But  tbe  false 
and  fraudulent  opinion  of  a  witness  cannot  be  thus 
reached.  Other  circumstances  may  show  his  belief  a 
mistaken  one,  but  his  deliberate  intention  to  swear 
falsely  cannot  be  proven.  Therefore  such  evidence  is 
danj^erouB,  and  liable  to  defeat  the  end  of  justice. 

It  is  a  general  rule  that  witnesses  must  |2:ive  evi- 
dence of  facts,  and  not  of  opinions.  The  exceptions 
to  the  rule  do  not  include,  as  I  can  find,  such  opinions 
as  were  offered  and  rejected  in  the  court  below.  In 
Stephen*s  Digest  of  Law  of  Evidence,  which  notes  the 
exceptions  to  the  general  rule,  and  cites  a  large  num- 
ber of  cases  illustrating  the  variety  of  such  exceptions, 
there  is  no  case  reported  where  the  dangerous  charac- 
ter of  such  a  place  as  this  crossing  has  been  permitted 
to  be  established  by  the  opinions  of  eye-witnesses,  nor 
is  any  case  cited  bearing  any  analogy  to  such  ruling. 

In  some  of  the  New  England  States  the  question  has 
arisen  in  the  courts  whether  the  opinions  of  eye-wit- 
nesses were  competent  as  evidence  of  the  safety  of 
highways  and  bridges,  or  as  to  the  dangerous  character 
of  certain  places  or  defects  in  the  road  and  streets. 
Such  inquiries  are  analogous  to,  and  should  be  gov- 
erned by,  the  same  principles  as  the  inquiry  into  the 
character  of  the  crossing  in  this  case.  I  have  been  able 
to  find  but  one  case  where  the  opinion  of  the  witness 
was  allowed  to  be  given  in  evidence,  and  in  that  case 
it  was  permitted  upon  tbe  express  finding  that  the 
answers  were  statements  of  fact,  and  not  opinions.  In 
an  action  against  a  town  for  injuries  received  in  con- 
sequence of  a  defect  in  a  highway,  witnesses  were 
asked    the   condition   of  the    read,  and    answered: 
'*  There  was  a  bad  place  at  the  side  of  the  road.**  "The 
condition  of  it  was  bad.**    ^'At  the  mouth  of  the  cul- 
very  it  was  a  steep — right  down;    a  culvert  that  I 
thought  a  dangerous  place.**      Upon  the  claim  that 
these  answers  were  improperly  admitted  because  they 
merely  expressed  the  opinion  of  the  witnesses,  who 
were  not  experts,  and  were  not  statements  of  any 
fact,  the  court  said :  *'  But  the  court  do  not  so  under- 
stand the  testimony.    The  witnesses  are  not  asked 
their  opinion  as  to  the  sufficiency  or  insufficiency  of 
the  road,  but  the  inquiry  was  as  to  the  actual  condi 
tion  of  the  road  in  point  of  fact,  and  as  to  what  tbe 
witnesses  knew,  not  what  was  their  opinion  on  the 
subject.    The  answers  of  the  witnesses  described  the 
actual  condition  of  the  road  as  within  their  personal 
knowledge,  and  are  not  expressions  of  opinion.**  Lund 
V.  Jnhdbitants  of  Tyngaborongh,  9  Gush.  86. 

In  the  case  of  Crane  v.  Totm  of  Northfield,  83  Vt.  124, 
the  question  was  as  to  the  sufficiency  of  a  bridge  or 
culvert  while  covered  with  dirt.  A  witness,  who  was 
present  at  the  time  of  the  accident,  was  not  allowed  to 
make  the  statement  that  if  the  dirt  had  not  been 
washed  from  the  bridge  the  injury  would  not  have 
happened.  It  was  claimed  that  as  he  was  present  when 
the  accident  happened,  and  examined  the  bridge,  he 
was  entitled  to  give  his  opinion.  But  the  court,  after 
citing  the  general  rule,  and  giving  the  exceptions  and 
the  reasons  therefor,  say:  **The  substance  of  the  wit- 
ness' opinion  that  was  asked  for  was  whether  it  [the 
bridge]  was  then  safe  and  sufficient.  This  was  the  very 
question  that  the  jury  was  to  try  and  decide,  and  it 
does  not  appear  to  us  that  there  could  beany  difficulty 
in  having  the  condition  of  the  culvert  so  described  to 
the  jury  by  the  witness  that  they  would  be  just  as  ca- 
pable of  exercising  their  judgments,  and  forming  a 
correct  opinion,  as  the  witness  himself. 

The  following  cases  hold  the  same  doctrine:    Lester 
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V.  PUtsford,  7  Vt.  158;  FdUeraon  Y.Cokbrook,  29  N.  H. 
94;  Hutchinson  v.  Inhabitants  of  Methuenj  1  Allen,  33. 

I  believe  it  is  better  and  safer  to  hold  in  accordance 
with  the  anthorities  last  cited.  The  rule  that  the  facts 
must  be  shown,  and  not  the  opinions  of  the  witnesses, 
should  be  adhered  to  in  all  cases  where  the  nature  of 
the  thinfc  to  be  described  is  such  that  opinions  are  not 
absolutely  necessary  to  correctly  inform  the  jury  of 
the  fact  in  issue  in  relation  to  such  thing  or  object. 
This  is  a  case  where  there  can  be  no  great  difficulty  in 
that  respect.  What  is  a  hindrance,  rather  than  an 'aid 
to  the  jury  should  be  excluded,  especially  when  it  is 
but  the  conclusions  of  witnesses  upon  facts  from 
which  no  one  but  the  jurors  have  any  right  to  draw 
inferences. 

The  Superior  Court  judge  was  right  in  excluding 
these  offered  opinions,  but  in  other  respects,  as  noted 
by  the  chief  justice,  I  think  he  was  in  error,  and  there- 
fore join  in  the  reversal  of  the  judgment  below. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

EsTOPPBii-sruDGMHNT— WRONG  DECISION.— Where 
in  a  former  action  the  appointment  of  plaintiff  as  gen- 
eral receiver  was  alleged  in  the  complaint,  and  denied 
in  the  answer,  and  the  same  issue  was  framed  and 
tried  as  in  this,  the  legality  of  the  appointment  is  res 
ckdjudiccUa,  and  cannot  l>e  the  subject  of  review  upon 
this  appeal.  Even  if  the  decision  was  wrong,  it  does 
not  impair  the  effect  of  the  former  judgment  as  a  bar 
to  the  right  to  raise  the  same  question.  Nor  does  it 
change  the  effect  of  the  judgment,  because  the  amount 
recovered  was  not  sufficient  to  entitle  the  plaintiff  to 
appeal,  as  a  matter  of  right,  from  the  Qeneral  Term 
to  this  court.  June  1,  1886.  Qriffin  v.  Long  Island 
It  Co.     Opinion  by  MUler,  J. 

Fraud— MISREPRESENTATIONS  OF  VALUE  OP  PROP- 
ERTT  OP  STOCK  COMPANY— AS  TO  BOUNDARY   OF  REAL 

ESTATE— QUESTION  OF  FACT.— (1)  A  false  and  fraudu- 
lent representation  as  to  the  property  of  a  corporation 
of  material  facts  which  necessarily  i^ct  the  value  of 
shares  of  stock  therein,  constitutes  a  cause  of  action 
against  a  party  inducing  another,  by  means  of  such 
fraudulent  misrepresentations,  to  purchase  shares, 
quite  as  much  as  if  the  purchase  had  been  of  the  prop- 
erty of  the  company  with  regard  to  which  the  repre- 
sentation was  made.  Nor  is  it  material  in  either  case 
that  the  purchase  price  of  the  property,  or  the  money 
advanced,  on  the  faith  of  the  representation,  be 
paid  to  the  party  making  it  for  his  individual  benefit. 
If  known  to  be  false,  and  made  with  intent  to  deceive 
and  defraud  the  person  who  is  thereby  induced  to  pay 
out  his  money,  the  person  guilty  of  the  fraud  is  liable 
to  respond  in  damages  on  the  same  principle  on  which 
one  person  is  held  liable  in  damages  for  fraudulently 
giving  a  false  recommendatiop  by  which  another  is  in- 
duced to  give  credit  to  a  third  party.  (2)  The  pur- 
chaser of  an  interest  in  real  estate  may  rely  upon  the 
owner's  representations  as  to  its  boundary  line,  there 
being  nothing  to  indicate  to  the  purchaser  at  the  time 
of  inspecting  the  premises  l>efore  purchase  that  the  line 
was  different  from  that  described  by  the  owner;  and 
the  purchaser  may  maintain  an  action  for  damages 
sustained  by  reason  of  such  false  and  fraudulent  rep- 
resentations. (3)  Where  there  is  a  conflict  in  the  evi- 
dence as  to  whether  the  representations  were  fraudu- 
lently or  mistakably  made,  it  becomes  a  question  for 
the  jury.  June,  1, 1886.  Schtoenck  v.  Naylor.  Opinion 

by  Rapallo,  J. 

» 

ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS, 

Attachment— MERGER  —purchase  of  judgment 
AND  RIGHTS  OF  DEBTOR'S  ASSIGNEE.— Where  an  at- 


tachment creditor  pursues  his  remedy  to  judgment, 
and  then  transfers  his  rights  under  the  judgment  to  a 
third  person,  and  pending  these  proceedings  the 
debtor  makes  an  assignment,  and  a  second  attach- 
ment Is  sued  out,  returnable  to  the  same  term,  the  at- 
tachments will  participate  pro  rota  in  the  proceeds 
of  the  property  attached.  But  if,  as  in  this  case,  the 
third  person  who  had  acquired  the  first  judgment  also 
purchases  the  rights  of  the  debtor's  assignee,  he  then 
holds  the  position  of  both  debtor  and  creditor.  There 
will  be  a  merger  of  these  two  characters,  his  lien  will 
cease,  and  he  will  not  participate  in  the  attachment 
lien.  Abbott,  in  his  Law  Dictionary  (vol.  2,  tit.  ''Mer- 
ger,*') says:  **  Merger  is  the  equivalent  of  confusion 
in  the  Roman  law,  and  (when  used  with  reference  to 
demands)  indicates  that  when  tbe  qualities  of  debtor 
and  creditor  become  united  in  the  same  individual, 
there  arises  a  confusion  of  rights  which  extinguishes 
both  qualities ;  whence  also  merger  is  often  called  ex- 
tinguishment." Bouvier,  in  his  dictionary,  vol.  2,  tit. 
"Merger,"  under  the  head  of  •*  Rights,"  says:  "Rights 
are  said  to  be  merged  when  the  same  person  who  is 
bound  to  pay  is  also  entitled  to  receive.  This  is  more 
properly  called  a  confusion  of  rights  or  extinguish- 
ment. When  there  is  a  confusion  of  rights,  and  the 
debtor  and  creditor  become  the  same  person,  there  can 
be  no  right  to  put  in  execution."  The  same  rule  is 
recognized  in  Pomeroy's  Equity,  vol.  2,  §§  789,  790. 
The  extinguishment  is  complete  at  law,  though  in 
equity,  under  certain  circumstances,  a  merger  or  ex- 
tinguishment will  be  prevented.  Id.  III.  Sup.  Ct., 
May,  1886.  Donk  v.  Alexander.  Opinion  by  Schol- 
field,  C.  J. 

Carrier  —  NEGiiiOENGE  —  EJECTING  infant  tres- 
passer.— A  street  car  of  the  defendant  was  being 
driven  by  a  boy,  at  whose  invitation  several  other 
boys  got  on  the  car,  riding  on  the  front  platform.  The 
driver,  who  was  also  conductor,  was  inside  the  car  at 
the  time,  cautioned  the  boys  to  be  careful,  and  after- 
ward twice  ordered  them  to  leave  the  car.  He  finally 
came  toward  the  platform  in  a  threatening  manner 
and  ordered  the  boys  to  get  off.  The  boy  who  was 
driving,  attempting  to  tighten  the  brake,  was  pushed 
away  by  the  driver.  The  brake  was  loosened,  and  the 
speed  of  the  car  increased,  just  as  one  of  the  boys,  be- 
coming frightened,  either  jumped  or  fell  off  the  oar, 
and  was  instantly  killed.  Held,  that  the  defendant 
was  liable  to  the  parents  of  the  boy,  his  death  being 
caused  by  its  employee's  negligence.  That  the  defend- 
ant's driver  or  conductor  was  grossly  negligent  in 
compelling  a  child  of  twelve  years  of  age  to  Jump,  and 
that  backward,  from  the  platform  of  a  moving  car,  no 
one  can  well  deny.  Even  the  boy  Saluack  knew  bet- 
ter than  that,  and  did  what  he  could  to  prevent  the 
accident.  To  discuss  therefore  evidence  \vhich 
throughout  shows  a  reckless  carelessness,  of  which  no 
man  of  ordinary  discretion  ought  to  have  been  guilty, 
would  be  to  no  purpose ;  hence  we  may  rep^rd  the 
case  as  fully  disposed  of  when  we  have  made  a  brief 
statement  of  the  law  which  ought  to  have  governed 
the  court  below.  It  was  a  mistake  to  hold  that  be- 
cause the  child  was  a  trespasser,  it  could  therefore  be 
ejected  in  a  manner  which  endangered  its  life  or 
limbs.  Pennsylvania  R.  Co.  v.  Lewis,  79  Penn.  St.  33: 
Hydraulic  Works  Co.  v.  Orr,  83  Id.  832;  and  Phil- 
adelphia &  R.  Co.  V.  Hummell,  44  id.  375;  Pittsburgh, 
A  A  M.  P.  Ry.  Co.  v.  C^aldwell,  74  id.  421,  and  Same  v. 
Donahue,  70  id.  119.  It  is  very  true,  as  was  held  in 
Hestonville  Pass.  Ry.  Co.  v.  Connell,  88  Penn.  St.  522, 
and  Philadelphia  &  R.  Co.  v.  Hummell,  supra,  extra 
precautions  are  not  required  In  anticipation  of  the  in- 
trusions of  trespassers,  even  though  they  be  children ; 
but  when  they  do  so  intrude,  and  are  known  to  be  in 
an  improper  place,  they  must  not  be  so  wholly  neg- 
lected as  to  endanger  their  lives  ooilmbs.  Apr  other 
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doctrine  woald  so  illy  nooord  with  Christian  olviliza- 
tion  as  to  render  its  maintenance  impossible.  It  fol- 
lows from  what  we  have  said  that  the  court  belowy 
instead  of  ordering  a  peremptory  nonsuit,  ought  to 
have  sent  the  case  to  the  jury.  Penn.  Sup.  Ct.,  MaySi 
1886.  Biddle  ▼.  HestonvUle,  M.  SsF.  P,  Ry.  Co.  Opin- 
ion by  Gordon,  J. 

Contract— RB80I8SION.— A.  contracted  with  B.  to 
furnish  certain  g^lst-mill  machinery,  and  to  put  It  in 
place  and  operation.  When  all  was  supplied*  and  the 
putting  In  place  completed,  the  machinery  was  set  in 
motion,  but  owing  to  a  defect  in  one  portion  of  it  the 
working  was  not  satisfactory;  for  five  days  A.  endeav- 
ered  to  correct  the  defect,  but  with  no  success.  B.,  in 
consequence  of  the  experimenting,  having  suffered  a 
large  loss  of  wheat,  was  desirous  of  terminating  the 
trials  made  at  his  expense,  and  proposed  that  A.  should 
exhaust  one  more  day  with  the  use  of  one  hundred 
more  bushels  of  wheat.  This  proposition  A.  declined 
to  accept,  alleging  that  it  would  take  at  least  thirty 
days  more.  Held,  that  A.  was  entitled  to  a  reasonable 
time  after  the  supposed  completion,  to  make  tests, 
etc. ;  further  that  under  the  circumstances  he  should 
have  taken  the  day  that  was  offered  him,  and  further 
that  B.  having  within  due  time  notified  A.  to  take 
away  the  defective  part  of  the  machinery,  and  he  hav- 
ing failed  so  to  do,  B.  was  justified  in  taking  it  out 
and  sending  it  to  him,  and  that  A.  could  not  recover 
an  unpaid  installment  which  he  claimed  to  be  due 
from  B.  for  the  machinery,  which  installment 
amounted  to  less  than  the  cost  of  supplying  the  place 
of  the  defective  part  of  the  machinery.  Albert  v. 
Frick,  1  Peunypaoker,  132,  distinguished.  Penn.  Sup. 
Ct.,  Feb.  16, 1886.  Cleaver  v.  BuUock.  Opinion  by 
Trunkey,  J. 

DAMAOBS— IN  ACTION  ON  INJUNCTION  BOND— COUNSBIj 

FEES. — Counsel  fees  are  not  recoverable  as  damages  in 
action  on  an  injunction  bond.  Good  v.  Mylin,  8  Penn* 
St.  51;  Stopp  V.  Smith,  71  id.  285.  Penn.  Sup.  Ct.,  May 
81, 1886.    Sensenig  v.  Parry,    Opinion  per  Curiam, 

Guaranty  —  condition  that  co-ouarantor  be 
SECURED.— Where  the  president  of  a  corporation,  as  a 
guarantor  of  a  draft  by  the  corporation  upon  a  bank, 
directed  the  treasurer  of  the  corporation  to  inform  the 
cashier  of  the  bank  that  the  draft  was  not  to  be  taken 
unless  A.  placed  his  name  on  the  back  of  it,  which  the 
treasurer  communicated  to  the  bank  cashier,  and  A. 
did  not  place  his  name  on  the  back  of  the  draft,  but 
gave  a  subsidiary  separate  writing  of  guaranty,  where- 
upon the  bank  took  the  draft,  there  was  no  perform- 
ance of  the  condition,  and  no  guaranty  by  the  presi- 
dent. III.  Sup.  Ct.,  May  12, 1886.  BeUeviUe  Sav.  Bank 
V.  Bomman.    Opinion  by  Sheldon,  J. 

Insurance  —  crops  against  storm  —  growing 
CROPS.— A  fire  insurance  company,  authorized  by  its 
charter  to  Insure  **  hay,  grain,  and  other  agricultural 
products  in  barns,  stacks,  or  otherwise,**  and  by  a  sup- 
plement, to  insure  against  '*  storms  and  hurricanes,** 
insured  B.*s  **  stock,  crops,**  etc.,  which  were  after- 
ward destroyed  by  a  hail-storm  while  growing.  B. 
brought  suit  for  insurance.  HeZd,  that  as  it  had  a 
power  to  insure  the  articles  specified,  whether  in  field 
or  barn,  the  language  was  broad  enough  to  cover  grow- 
ing crops,  and  such  was  the  manifest  intent  of  the 
parties.  Penn.  Sup.  Ct.,  May  8,  188a  Mutual  Fire 
Jna.  Co.  cf  Montgomery  Co.  v.  Dehavetu  Opinion  per 
Curiam. 

Landlord  and  tenant— liability  of  landlord 

TO   THIRD    PERSON  —  contributory     NEGLIGENCE.— 

(1)  Where  a  basement  of  a  building  was  leased,  and 
during  the  occupation  of  the  tenant  an  area,  used  as 
an  entrance  to  said  basement,  and  the  pavement  ad- 
joining thereto,  became  in  bad  repair,  by  means  of 


which  a  person  passing  fell  into  the  same,  and  re- 
ceived injuries  for  which  an  action  was  brought 
against  the  owner  of  the  premises,  who  had  come  into 
possession  after  the  dilapidation  had  occurred,  but 
during  the  continuance  of  the  tenant's  lease,  heldt 
that  the  tenant's  possession  was  not  of  a  kind  to  ex- 
empt the  landlord  from  any  liability  arising  from  a 
breach  of  his  duty  to  repair  the  pavement,  and  a  ver- 
dict for  the  plaintiff  was  therefore  sustained.  (2)  The 
fact  that  there  was  a  good  pavement,  six  feet  wide, 
between  the  hole  into  which  the  plaintiff  fell  and  the 
curb,  and  that  the  way  was  lighted  by  two  gas-lamps 
sufllciently  to  have  enabled  her  to  see  the  opening, 
and  avoid  the  accident,  is  not  a  sufficient  ground  for 
concluding  contributory  negligence,  provided  she 
used  her  eyes  and  ears,  and  was  no  more  careless  than 
an  ordinary  passer-by.  Penn.  Sup.  Ct.,  Feb.  8,  1886. 
Browti  V.  Weaver.    Opinion  per  Curiam. 

Malicious  prosecution— requisites  of  action.— 
The  suit  in  hand  is  founded  on  the  alleged  malicious 
use  of  the  writ  of  capias^  by  which  the  person  of  the 
plaintiff  was  seized  and  imprisoned.  In  order  to  sus- 
tain this  action,  the  plaintiff  must  not  only  allege  in 
his  narrative,  but  also  prove  on  the  trial,  that  the  de- 
fendant had  not  probable  cause  for  his  prosecution, 
and  was  actuated  by  malicious  motives.  The  want  of 
probable  cause  without  malice  is  not  sufficient;  so 
where  probable  cause  appears  the  motive  for  the  pros- 
ecution, however  malicious,  goes  for  nothing.  Kramer 
y.  Stock,  10  Watts.  115;  McCarthy  v.  De  Armii,  99 
Penn.  St.  63.  And  as  was  said  by  Mr.  Justice  Trun- 
key, in  the  case  last  cited,  something  more  than  mere 
legal  or  theoretical  malice  is  requisite  to  sustain  an  ac- 
tion of  this  kind,  for  it  must  be  proved  as  a  fact,  and 
whilst  it  may  be  inferred  from  a  want  of  probable 
cause,  its  existence  nevertheless  is  for  the  jury.  From 
this  it  follows  that  a  jury  ought  not  to  be  permitted  to 
infer]malice  from  the  mere  want  of  probable  cause, 
when  by  other  circumstances  it  is  disproved.  The  dis- 
continuance of  the  capias  was  undoubtedly  prima  facie 
proof  of  the  want  of  probable  cause  for  the  institution 
of  the  suit,  but  only  prima  fadiet  and  required  but 
slight  evidence  for  its  rebuttal.  In  this  case,  as  in 
others  of  the  same  kind,  proof  of  a  discontinuance  is 
chiefly  important  as  showing  the  determination  of  the 
previous  action,  without  which  it  would  seem  a  suit 
like  that  in  hand  could  not  be  maintained.  Mayer  v. 
Walker,  supra.  But  as  we  have  seen,  where  malice  is 
disproved,  the  want  of  probable  cause  is  of  no  con- 
sequence, and  in  this  is  found  the  chief  defect  in  the 
plaintiff's  case.  The  discontinuance  and  other  evi- 
dence of  a  prima  facie  character,  going  to  establish 
malice  in  the  original  prosecution  was,  if  there  is  any 
force  in  authority,  completely  rebutted  by  the  fact, 
which  no  one  pretended  to  gainsay,  that  the  defend- 
ants in  good  faith  acted  upon  the  advice  of  counseL  We 
have  said,  and  that  very  recently,  in  the  case  last 
above  cited,  per  Mr.  .Tustice  Trunkey:  **  When  the 
prosecutor  submits  the  facts  to  an  attorney-at-law, 
who  advises  they  are  sufficient,  and  he  acts  thereon  in 
good  faith,  such  advice  is  often  called  probable  cause, 
and  is  a  defense  to  an  action  of  malicious  prosecution; 
but  in  strictness  the  taking  the  advice  of  counsel  and 
acting  thereon  rebuts  the  inference  of  malice  arising 
from  the  want  of  probable  cause.'*  If  what  is  here 
said  be  law,and  that  it  is  so  is  too  well  settled  for  doubt 
or  discussion,  then  was  judgment  properly  entered  for 
the  defendants.  Both  Mr.  Cochran  and  Mr.  Ewing, 
reputable  attomeys-at-law,  detail  the  statements  made 
to  them  by  James  Cochran,  immediately  before  the 
issuing  of  the  writ  concerning  the  behavior  of  the 
rioters,  and  his  reason  for  thinking  they  were  aided 
and  abetted  by  the  plaintiff,  and  allege  that  without 
any  suggestion  on  part  of  the  defendants  they  advised 
the  issuing  of  a  capias.  This,  unless  rebutted  ^y 
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showiDg  that  they  submitted  a  false  statement  to  their 
counsel,  was  sufficient  to  rebut  the  presumption  of 
malice.  But  the  evidence  of  the  plaintiff,  so  far  from 
Bhowinfc  that  the  statement  thus  made  was  false,  in  ail 
material  particulars  sustained  it.  Penu.  Sup.  Ct. 
Emerson  v.  Cochran.    Opinion  by  Gordon,  J. 

Marriage— wiUi— REVOKED  by  marriage.— The 
will  of  a  woman  is  revoked  by  her  subsequent  mar- 
riafi^e ;  and  where,  after  the  execution  of  a  will  by  a 
woman,  she  married,  and  had  a  child  born,  who  sur- 
vived her,  a  revocation  of  the  will  is  implied,  and  this 
implication  cannot  be  rebutted  by  parol  evidence  that 
the  parties  did  not  know  the  rule  of  law,  or  that  they 
did  not  intend  that  the  subsequent  marriage  and  birth 
of  a  child  should  operate  as  a  revocation.  Mass. 
Sup.  Jud.  Ct.,  July  3,  1886,  Nutt  v.  Noi-ton.  Opin- 
ion by  Morton,  Cl  J. 


DOWER— ANTENUPTIAL  AGREEMENT    REIiEAS- 

INO  PROSPECTIVE  CLAIMS. — An  antenuptial  aj^reement 
reciting  that  each  of  the  parties  is  possessed  of  a  sep- 
arate estate,  and  providing  that  each,  in  consideration 
of  the  agreements  of  the  other,  waives  all  claim  which 
he  or  she  may  acquire  by  the  marriage  In  the  estate  of 
the  other,  is  valid,  and  bars  the  claim  of  the  widow  of 
such  marriage  to  dower  in  her  deceased  husband's  es- 
tate, although  it  may  lack  some  of  the  formalities  of  a 
jointure  agreement.  McQee  v.  MoGee,  01  111.  548, 
seems  to  be  decisive  of  the  question.  The  statutes  of 
most  of  the  States  now  make  the  wife  as  free  and  in- 
dependent.  In  the  control  of  her  property,  as  the  hus- 
band is  in  the  control  of  his  property.  As  a  result  of 
this  legislation,  the  tendency  of  the  modern  decisions 
is  to  uphold  antenuptial  contracts  made  fairly  and 
without  fraud  by  adult  single  women.  A  woman 
'*  may  bar  her  dower  in  any  lawful  manner  since  by  the 
statutes  she  can  make  any  lawful  contract.'*  Went- 
worth  V.  Wentworth,  09  Me.  247.  "  There  Is  perhaps 
no  principle  better  settled  than. that  any  provision 
which  ail  adult,  before  marriage,  agrees  to  accept  in 
lieuof  dower,  will  amount  to  a  good  equitable  joint- 
ure." Andrews  v.  Andrews,  8  Conn.  79.  **  Where  the 
parties  agree  beforehand,  that  after  marriage  each 
shall  hold  his  or  her  antenuptial  property  to  his  or  her 
separate  use,  and  on  the  death  of  one  of|  them  neither 
shall  have  any  marital  claim  on  the  estate  of  the 
other,  this  is,  at  least  in  a  court  of  equity,  generally 
esteemed  to  be  a  good  bar  to  dower."  Bish.  Marr. 
Wom.,  §423.  The  provision  of  our  statute  that  when 
a  conveyance  is  made  to  or  intrust  for  an' Intended 
wife,  for  the  purpose  of  creating  a  jointure  in  her  fa- 
vor, with  her  assent,  to  be  taken  in  lieu  of  dower, 
such  jointure  shall  bar  any  claim  for  dower  by  her  in 
the  lands  of  her  husband  (Hurd.  Rev.  Stat.,  1885,  ch. 
41,  S  7)  **  cannot  be  said  to  deprive  her  of  the  power  to 
bar  her  right  to  dower  by  any  other  form  of  antenup- 
tial contract.  *  *  *  This  however  is  not  the  case  of 
a  settlement  or  jointure,  but  of  a  contract."  Naill  v. 
Maurer,  25  Md.  532.  Soribner  in  his  work  on  Dower, 
vol.  2,  pp.  409,  413,  says:  "With  respect  to  the  legal 
requisite  that  the  estate  limited  In  jointure  be  such 
an  estate  of  freehold  as  should  continue  during  the 
wife's  life,  no  such  circumstance  will  be  necessary  In 
equity  iu  order  to  make  the  jointure  an  absolute  bar 
to  dower,  if  the  intended  wife  be  of  age  and  a  party  to 
the  deed,  because  as  she  is  able  to  settle  and  dispose  of 
all  her  rights,  she  is  competent  to  extinguish  her  title 
to  dower  upon  any  terms  to  which  she  may  think 
proper  to  agree.  ♦  ♦  ♦  The  cases  are  not  entirely 
agreed  upon  the  question  as  to  whether  an  antenup- 
tial contract,  which  merely  secures  to  the  wife  her 
separate  property,  and  makes  no  provision  for  her  out 
of  the  husband's  estate,  is  a  good  equitable  jointure; 
but  in  a  majority  of  the  oasfis  it  is  held  that  if  it  be  a 
part  of  such  agreement  that  the  wife  shall  relinquish 


her  dower,  It  will  be  good  In  equity."  III.  Sup.  Ct., 
June  12,  1886.  Barth  v.  lAnes,  Opinion  by  Magru- 
der,  J. 

Municipal  CORPORATION— 8TREET>AviNG  —  cuim- 
STONES— ASSESSMENT. — A.  had  Bct  at  his  own  expense, 
along  the  edge  of  the  sidewalk  in  front  of  his  house  in 
Philadelphia,  a  curbstone;  it  was  similar  to  those  in 
use  in  the  neighborhood,  was  In  proper  place,  and  in 
good  condition.  The  municipality  determined  to 
change  the  character  of  the  cartway  paving  on  the 
street  from  cobble-stone  to  Belgian  block,  and  for  the 
purpose  of  giving  uniformity  of  appearance  to  the 
work,  commanded  all  the  property-owners  along  the 
line  of  the  improTement  to  take  up  and  replace  their 
curbs  with  cut  granite  ones  of  a  specified  kind.  A. 
declined  to  do  so,  whereupon  the  city  had  it  done,  and 
assessed  the  costs  thereof  against  his  property.  Held, 
that  as  the  setting  of  the  new  curb  was  an  incident  to 
the  repaving  of  the  cartway  and  not  of  the  sidewalk, 
the  lien  entered  against  thaproperty  of  A.  could  not  be 
enforced.  Citing  Wistar  v.  Philadelphia  80  P.  F.  S.  505. 
In  the  case  at  bar,  the  alignment  of  the  curb  was  not 
changed,  the  defendant  was  simply  required  to  lift  the 
curb  then  In  place,  and  set  another  and  a  different 
kind  in  the  same  place;  and  if  the  city  cannot  require 
the  resetting  of  the  curb  when  the  curb  line  has  been 
changed,  and  the  footway  widened,  it  is  difficult  to 
see  how  the  power  can  be  exercised  when  the  line  is 
unchanged,  when  the  city  may  see  proper  to  require 
a  still  different  curb,  to  take  the  place  of  the  cut  gran- 
ite, must  depend  of  course  upon  the  judgment  or  cap- 
rice of  the  city  councils,  and  it  seems  reasonable  and 
just.  If  such  a  requirement  shall  be  made,  when  no  re- 
pairs are  needed,  that  the  city  should  pay  the  price. 
If  the  law  was  correctly  stated  in  Wistar  v.  Philadel- 
phia, supra,  this  lien  cannot  be  sustained,  and  we  see 
no  reason  why  the  rulings  in  that  case  should  not  be 
adhered  to.  Penn.  Sup.  Ct.,  Feb.  15,  1886.  Wiatar  v. 
CUy  of  Philadelphia,    Opinion  by  Clark,  J. 

Negotiable  instrument—  checks— indorsement 
—payment  by  drawee  after  death  of  payee.— on 
the  16th  day  of  September,  1885,  McLennan  purchased 
merchandise  of  Walsh,  and  gave  his  check  on  defend- 
ant, payable  to  Walshes  order.  Walsh  had  a  clerk 
named  Phillips,  who  was  his  general  agent,  and  had 
authority  to  receive,  indorse,  and  otherwise  deal  with 
negotiable  paper  for  Walsh,  and  this  check  was  put  In 
his  hands  in  payment  for  the  goods  by  McLennan. 
Phillips  at  once  put  upon  It  a  blank  indorsement,  but 
did  not  present  It  that  day.  That  night  Walsh  died. 
Phillips  gave  the  check  to  his  widow,  and  on  the  21st 
of  September,  at  her  request,  he  presented  it  to  de- 
fendant for  payment,  and  it  was  paid  to  Phillips,  and 
the  money  given  to  Mrs.  Walsh.  At  that  time  de- 
fendant had  no  knowledge  of  Walsh's  death.  On 
McLennan's  periodical  settlement  with  the  bank  this 
check  was  returned  with  the  rest  as  paid.  He  subse- 
quently handed  the  check  back  to  plaintiff,  who  sues 
the  bank  upon  it.  Why  he  returned  It  Is  not  shown. 
The  court  below  gave  him  judgment.  In  our  opinion 
the  ruling  was  erroneous.  As  appears  from  the  case, 
and  as  was  admitted  on  the  argument,  the  indorse- 
ment by  Phillips  has  the  same  effect  as  if  made  by 
Walsh.  It  is  undoubtedly  true,  that  generally  an  in- 
dorsement not  delivered  is  not  sufficient  to  create  the 
responsibility  of  an  indorser.  But  where  a  person  has, 
by  his  own  act,  given  negotiability  in  appearance  to 
an  instrument  drawn  by  another,  which  Is  an  existing 
contract,  and  valid,  in  his  hands,  and  it  gets  Into  cir- 
culation, and  is  paid  by  the  person  on  whom  it  is 
drawn,  without  notice  of  any  thing  wrong,  the  pay- 
ment will  be  protected.  The  bank  In  this  case  acted 
on  the  faith  of  an  indorsement  which  was  put  upon 
the  check  by  Walsh's  authority,  aiyi^made  the  check 
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pajablo  to  bearer.  If  it  had  been  lost  in  that  ooiidi- 
tion,  any  bona  fide  parohaaer  oould  have  ooUeoted  it. 
There  is  no  authority  that  we  have  found  whioh  holds 
that  the  death  of  a  payee  or  indorser  after  a  note  has 
been  negotiated  can  affeot  its  negotiability  further  or 
prevent  the  drawee  from  safely  paying  it.  A  different 
question  might  have  arisen  in  case  of  the  death  of  the 
drawer.  But  there  is  little  dispute  that  even  then  a 
payment  of  a  genuine  check,  in  the  due  course  of  busi- 
ness, by  the  bank,  in  ignorance  of  his  death,  would  be 
protected.  Byles  Bills,  24;  Chit.  Bills,  429;  2  Pars. 
Notes  &  Bills,  82;  2  Dan.  Keg.  Inst.,  S  1618a.  And 
while  there  is  some  authority  for  holding  that  death, 
when  known  to  the  banker,  revokes  the  check,  so  far 
as  the  drawer  is  concerned,  the  authorities,  such  as 
they  are,  go  no  further.  Here  the  check  itself  was  un- 
doubtedly good,  and  bound  the  drawer.  It  had  been 
made  payable  to  bearer  before  Walsh's  death,  and  the 
bank  knew  nothing  to  impeach  that  condition.  The 
payment  was  authorized  by  the  apparent  condition  of 
the  paper,  for  which  Walsh  was  responsible,  and  was 
protected.  Dan.  Neg.  Inst.,  $  1682,  and  citations. 
Mich.  Sup.  Ct.,  July  8,  1886.  Breniian  v.  Merchants 
and  Mani^facturera^  Banfc,  Opinion  by  Campbell, 
C.J. 

Payment— APPLICATION  —  accounts  —  bubbty.— 
Payments  made  in  discharge  of  items  on  a  running  ac- 
count, in  the  absence  of  appropriation  by  the  parties, 
will  ordinarily  be  appropriated  by  law  to  the  earliest 
items.  There  are  however  exceptions  to  this  rule ;  as 
where  there  are  unsecured  items,  payments  will  be 
appropriated  to  them,  rather  than  to  the  secured  ones. 
A  surety  who  is  liable  on  the  earlier  Items  has  the 
right  to  demand  that  the  exceptions  to  the  general 
rule  be  not  enforced  to  his  detriment;  but  he  has  no 
right,  when  he  is  liable  on  the  later  items,  to  have  the 
general  rule  altered  by  reason  of  his  suretyship  alone. 
The  cases  which  have  been  adjudicated  In  this  court 
are  in  some  respects,  perhaps,  inconsistent  with  the 
cases  elsewhere;  but  they  are  in  no  sense  inconsistent 
with  each  other.  The  latter  rule,  under  our  decisions, 
as  between  the  debtor  and  creditor  only,  will  ordina- 
rily prevail  over  the  former  whenever  the  interest  of 
the  creditor  requires  that  it  should  (Pierce  v.  Sweet, 
83  Penn.  St.  151) ;  but  not  to  the  prejudice  of  a  surety, 
who  may  insist  upon  an  appropriation  under  the  rule 
first  stated,  and  hold  himself  bound  or  discharged  ac- 
cordingly. Berghaus  t.  Alter,  9  Watts,  386.  Thus  in 
Pierce  v.  Sweet,  supm,  it  was  held  that  where  a  pay- 
ment is  made,  in  the  absence  of  any  appropriation  of 
it  by  the  parties,  the  law  will,  in  general,  apply  it  in 
discharge  of  the  earliest  llabilltes  of  a  running  account, 
but  if  by  so  doing  the  creditor  may  lose  a  portion  of 
his  account  unsecured  by  lien,  the  money  will 
be  first  applied  to  the  account  thus  unsecured 
for  his  interest,  ''unless,"  says  the  court,  *'such 
an  appropriation  would  be  to  the  prejudice  of  a  sur- 
ety.*' So  in  Berghaus  v.  Alter,  auprat  B.,  havingpur- 
chased  of  A.,  at  different  times,  several  bills  of  goods 
at  six  months'  credit,  gave  a  note  at  twelve  months, 
wlthC.  as  collateral  security  for  payment.  Several 
other  purchases  were  afterward  made  upon  the  same 
terms  during  the  twelve  months,  and  subsequently  B. 
made  payments  on  account,  which  were  credited  gen- 
erally in  the  books  of  A.,  without  any  special  appro- 
priation. It  was  held  that  such  payments  must  be  ap- 
propriated to  the  payment  of  the  goods  first  due,  and 
in  relief  of  C,  the  surety  in  the  note  of  B.  While 
therefore  a  surety  cannot  require  a  general  payment 
to  be  applied  to  the  last  debt,  in  case  of  his  liability 
for  it,  to  the  exclusion  of  the  earlier  items  (Speck  v. 
Com.,  8  Waits  &  S.  824),  he  can  require  that  the  rule 
shall  not  be  inverted  to  his  prejudice;  that  it  shall  not 
be  tamed  against  hlnif  by  applying  the  payment  to 


the  last  Item,  and  thus  leave  him  liable  on  the  earlier 
ones.  This  we  think  is  the  outcome  of  all  the  cases  in 
this  court;  and  the  cases  cited  by  counsel  of  the  plain- 
tiff in  error  (Postmaster  General  v.  Norvell,  Gil.  106, 
and  Com.  v.  Reitzel,  9  Watts  &  S.  109)  are  not,  as  we 
understand  them,  in  conflict  with  this  view.  Penn. 
Sup.  Ct.,  Feb.  15, 1886.    Pardee  v.  Markle.   Opinion  by 

Clark,  J. 

♦  • 

NOTES. 

It  is  a  relief  to  record  that  in  the  «*;Law  Reports  " 
Digest  the  "  Woman  Past  Childbearing "  no  longer 
figures  as  a  substantive  title.— London  Law  Journal. 

The  Royal  Courts  of  Justice  seem  to  have  supplied  a 
new  peril  to  the  occupation  of  counsel.  A  learned  gen- 
tleman the  other  day  was  addressing  the  court,  when 
suddenly  it  appeared  that  the  skirts  of  his  gown  were 
inflames.  Whether  the  flap  of  the  too-ingeniously 
contrived  seat  behind  him  collapsed  upon  a  box  of 
matches  in  his  pocket,  or  whether  a  wax-light  care- 
lessly dropped  and  stepped  upon  caused  the  combus- 
tion is  not  likely  to  appear  without  a  careful  post  moT' 
tern  inquisition  on  the  coat-tails.  Recent  visitors  to 
**  Faust,"  with  popular  views  of  the  agencies  with 
which  lawyers  are  supposed  to  ally  themselves  might 
have  attributed  the  incident  to  a  supernatural  mani- 
festation. In  any  case  the  profession  is  to  be  con- 
gratulated that  Its  representative  on  this  trying  occa- 
sion did  not  forget  his  cloth— in  the  ideal,  not  the  ma- 
terial sense — but  duly  apologized  to  the  bench  for 
being  so  nnceremonlously  on  fire  before  beating  a  dig- 
nified retreat.— London  Law  Journal  It  may  have 
arisen  from  the  heat  of  debate. 

A  layman  correspondent  writes  us :  *'  I  have  taken 
the  Albany  Law  Journal  from  its  beginning,  and 
hope  I  may  be  able  to  take  and  pay  for  it,  not  to  its, 
but  to  my  end.  I  have  learned  so  much  law  and  gos- 
pel from  the  facile  pen  of  your  good  editor  (though  my 
g^ndfather  was  a  Connecticut  judge,  and  I  sat  on  the 
bench  with  him  when  a  boy,  and  once  asked  him  the 
meaning  of  the  words,  *  subpctna  ducen  tecttm,*  and  he 
replied  it  meant,  *  take  them  where  the  hair  is  short '), 
that  when  I  go  where  I  am  not  known  I  am  often 
asked,  *  In  what  State  do  you  practice?  *  So  you  see 
Brother  Browne's  seed  has  fallen  upon  good  ground, 
and  his  works  do  praise  him,  even  while  living." 

In  ScoU  V.  Fdpe,  31  Ch.  D.  .554,  the  Court  of  Appeal 
has  been  further  exercised  upon  the  difference  be- 
tween a  right  to  an  unobstructed  window  and  a  right 
to  the  uninterrupted  access  of  the  quantity  of  light 
which  is  received  through  that  window;  a  difference 
not  easy  to  express  in  accurate  language.  Counsel 
and  the  court  had  recourse  to  the  vocabulary  of  geo- 
metrical optics,  and  there  was  talk  of  cones  and  pen- 
cils which  would  perhaps  be  more  appropriate  to  the 
Cambridge  Senate  House.  Probably  the  law  of  light 
will  now  be  infested  with  cones  and  pencils  for  a  year 
or  two.  But  let  us  possess  our  souls  In  patience.  Have 
we  not  seen  the  short  day  and  the  ruinous  downfall  of 
the  angle  of  45**  7— Law  Quarterly  Review, 

A  controversial  pamphlet  has  reached  us  as  we  are 
going  to  press,  relating  to  a  divorce  case  in  Massachu- 
setts. The  only  point  we  have  to  notice  about  it  is  that 
it  discloses  a  new-found  invention  of  taking  the  opin- 
ion of  clergymen  (not  as  yet  to  be  used  in  court)  as 
"experts  in  ethics."  In  this  case  certainly  the  '* ex- 
perts "  agreed  with  one  another,  and  with  any  honest 
man  of  whom  the  same  question  might  be  asked.  We 
trust  that  "  experts  in  ethics"  may  never  be  heard  of 
in  a  court  of  justice.  Either  every  right-minded  citi- 
zen is  an  expert  in  ethics,  6r  society  must  be  in  a  bad 
way.— Low  Quarterly  Review. 
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CURRENT  TOPICS. 

THE  Buffalo  ExprtsB^  commentiDg  on  Judge  Tyler^s 
article  in  this  joiumal  on  Legal  Bducation, 
while  it  does  ns  the  honor  to  call  this  **  the  leading 
legal  periodical  of  the  United  States/'  does  us  in- 
justice in  the  closing  paragraph,  in  which  it  says: 
**The  Albany  Law  Joubnal  sajs,  rather  coldly: 
•  We  wish  the  new  law  school  success,  but  we  do 
not  expect  it'  Evidently  the  wish  is  not  the  father 
of  that  thought"  We  do  not  know  why  the  Etpren 
should  say  that.  We  have  particular  personal  rea- 
sons for  not  wishing  to  be  misunderstood  in  this 
matter,  and  it  is  unfair  in  the  Bxpress  to  make  that 
statement  without  giving  our  reason  for  our  proph- 
ecy, namely,  that  new  law  schools  would  not  suc- 
ceed in  this  State  because  young  men  can  get  ad- 
mitted to  the  bar  in  other  States  on  a  shorter  term 
of  study  than  here,  and  therefore  are  not  apt  to 
frequent  our  law  schools.  But  we  have  long  since 
despaired  of  being  ourselves  treated  with  candor 
and  fairness,  or  of  seeing  any  one  else  so  treated,  by 
the  newspaper  press.  We  recommend  the  Eaopress 
man  to  read  the  communication  in  another  column 
of  our  present  issue  on  the  subject  of  newspapers 
and  their  treatment  of  lawyers.  Probably  the 
Express  did  not  intend  any  unfairness  in  this  mat- 
ter, but  it  should  have  some  reasonable  basis  for 
such  a  slur  if  it  felt  impelled  to  make  it.  After  all, 
we  think  our  feelings  are  more  injured  by  its  bung- 
ling of  the  quotation  than  by  any  thing  else. 
"Father  of  that  thought,"  forsooth!  Shade  of 
Shakespeare  —  Bacon  I 


The  American  Law  Record,  commenting  on  the 
scheme  of  the  proposed  Cornell  University  law 
school,  observes:  "It  is  a  question  however  whether 
the  increase  in  the  number  of  law  schools  is  an  ad- 
vantage or  otherwise.  We  are  of  the  opinion  that 
one  for  each  State  is  none  too  few,  and  the  estab- 
lishment of  another  in  New  York,  where  there  are 
already  two  of  high  reputation  and  sufficient  capac- 
ity to  meet  the  demand  for  legal  education  in  that 
section,  appears  to  us  of  rather  doubtful  expedi- 
ency." 

The  American  Law  Revievf  sa3r8  on  the  subject  of 
Decoys  and  Detectives,  in  connection  with  the  Max- 
well-Preller  case:  **A  detective  who  will  suffer 
himself  to  be  incarcerated  in  jail  under  a  charge  of 
felony  for  such  a  period  of  time  in  order  to  put  up 
a  job  will  be  apt,  out  of  mere  professional  pride,  to 
swear  to  a  perverted  state  of  facts  when  he  comes 
upon  the  witness  stand.  But  all  this  seems  at  most 
to  go  to  his  credibility,  and  to  be  fairly  a  question 
of  argument  before  the  jury  upon  the  question 
Vnr..  .^i_"N^o    ft. 


Whether  or  not  he  is  tellmg  the  truth.  Whether 
the  prisoner  is  by  such  a  proceeding  fairly  or 
unfainy,  mercifully  or  unmercifully  dealt  with, 
whether  the  dignity  of  the  State  is  lowered  by  offi- 
cers^ acting  in  this  way,  and  even  prostituting,  to 
use  the  denunciatory  language  empnoyed  by  some 
of  the  newspapers,  the  ordinary  machinery  of  jus- 
tice, mcluding  the  grand  jury,  to  a  mere  detective 
job  —  all  this  is  a  matter  which  does  not  touch  the 
real  guilt  or  innocence  of  the  prisoner  on  trial.  Of 
course  the  most  will  be  made  of  it  by  his  lawyers, 
and  they  will  make  a  strenuous  endeavor  by  ap- 
pealing to  this  to  divert  the  miuds  of  the  jury  from 
the  real  issue ;  and  the  danger  of  trial  by  jury  lies 
in  the  fact  that  ignorant  and  sympathetic  juries  can 
be  diverted  in  this  way  from  the  real  issues,  while 
a  steady-headed  judge  seldom  or  never  can  be." 


Mr.  William  Morton  Grinnell  has  issued  a  pamph- 
let entitled  ^*  A  comparative  glance  at  the  French 
Code  Civil  and  the  proposed  New  York  Civil  Code," 
which  is  apparently  a  somewhat  careful  and  very 
fair  comparison  of  the  two  institutes,  which  must 
increase  the  respect  of  readers  for  the  later  Code. 
Mr.  Grinnell  says:  **  As  to  the  proposed  Civil  Code 
of  the  State  of  New  York  it  is  needless  to  enter 
into  a  statement  of  its  sources  and  origin.  We  all 
know  how  diverse  and  voluminous  they  are,  and 
knowing,  can  form  some  conception  of  the  vast  dif- 
ficulties which  have  been  so  successfully  overcome 
in  compiling  it.  Its  great  and  intrinsic  merits  have 
been  attested  by  the  most  eminent  jurists  in  this 
ind  other  countries.  It  will  bear  favorable  com- 
parison with  the  French  Code,  and  is  superior  in 
many  respects  to  the  most  prominent  works  of 
European  civil  legislature.  It  is  open  to  criticism 
in  many  of  its  details,  as  any  such  stupendous  work 
necessarily  is,  but  it  is  doubtful  if  any  Code  could 
be  compiled  which  would  be  more  comprehensive, 
more  clear,  more  concise.  Were  it  enacted,  the 
laws  of  New  York  would  be  contained  in  one  vol- 
ume of  8,082  brief  paragraphs,  instead  of  being  in- 
volved in  thousands  of  volumes  of  reports,  statutes, 
decisions,  etc." 

By  the  death  of  Samuel  J.  Tilden  this  country 
has  lost  a  public  man  of  very  remarkable  powers  and 
achievement.  Mr.  Tilden  was  a  man  of  very  rare 
abilities,  and  he  has  done  much  useful  service  to 
the  public.  It  is  not  for  us  to  scrutinize  his  political 
career,  and  his  legal  career  was  not  of  sufficient 
distinction  to  entitle  him  to  the  rank  of  a  great 
lawyer.  He  was  too  fond  of  making  money,  and 
too  successful  in  that  pursuit  to  have  time  to  be  a 
great  lawyer.  It  is  preposterous  for  his  adulators 
to  talk  of  his  dividing  the  honors  of  the  bar  with 
Charles  O'Conor.  That  assertion  would  have  made 
Mr.  Tilden  smile  and  Mr.  O'Conor  use  strong  lan- 
guage. Mr.  Tilden  did  prepare  and  conduct  a  few 
great  causes  in  a  masterly  manner,  and  he  had  the 
ability  to  take  a  leading  rank  as  a  lawyer  had  he 
chosen  to  devote  himself  to  the  profession.     But  he 
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was  a  politician,  and  the  honorary  and  pecuniary 
rewards  of  our  profession  were  trifling  in  his  sight. 
It  is  also  absurd  for  his  admirers  to  deny  that  he 
was  ambitious.  He  was  one  of  the  most  ambitious 
men  that  ever  lived.  More  than  a  generation  ago 
one  of  his  intimate  friends  told  the  writer  of  these 
lines  that  Mr.  Tilden  was  the  most  ambitious  man 
he  ever  knew,  and  that  Mr.  Tilden  even  then  had  a 
serene  confidence,  and  did  not  scruple  to  prophecy, 
that  he  would  be  governor,  United  States  senator 
and  president  —  a  prognostication  at  which  our  in- 
formant sceptically  smiled,  but  which  was  not  so 
far  out  of  the  way  as  it  then  seemed.  Mr.  Tilden's 
best  exhibition  was  as  governor,  in  which  office  he 
performed  meritorious  service.  Had  not  his  health 
failed  he  would  unquestionably  have  been  nomi- 
nated again  for  the  presidency,  and  would  have 
proved  a  formidable  candidate  as  he  did  when  he 
ran,  and  as  many  think  was  elected.  He  was  a 
sagacious  and  unrivalled  party  manager.  We  should 
always  bo  skeptical  of  a  man^s  claims  to  '*  states- 
manship/' who  died  leaving  five  millions  of  money. 
Great  statesmen  have  generally  died  poor.  We  do 
not  admire  the  methods  in  which  he  is  reputed  to 
have  made  his  large  fortune,  but  we  do  admire 
the  way  in  which  he  disposed  of  it  at  his  death. 
He  was  fond  of  books  and  was  a  good  scholar,  and 
yet  a  bookseller  in  New  York  tells  us  that  he  once 
pleaded  the  statute  of  limitations  to  an  account  of 
his  for  some  of  his  books.  Of  course  we  should 
want  to  hear  Mr.  Tilden's  side  of  this  story,  as  well 
as  of  the  cipher  despatches  business,  before  accept- 
ing them  in  their  worst  appearance,  but  we  have  a 
strong  impression  that  however  philanthropic  he 
could  afford  to  be  at  death  he  was  engaged  during 
his  life  in  taking  the  very  best  care  of  himself  and 
promoting  his  own  interests.  Which,  after  all,  is 
what  we  are  nearly  all  engaged  in,  but  we  do  not 
all  expect  to  be  discovered  to  be  saints  when  we  go 
hence.  Mr.  Tilden  has  left  no  writings  to  testify  to 
future  generations  of  the  analytical  skill,  the 
patience  and  the  sagacity  which  have  been  so 
much  and  so  deservedly  admired  in  this. 


NOTES  OF  CASES. 

IN  People  V.  Fonda,  Mich.  Sup.  Ct.,  July  15,  1886, 
it  was  held  that  embezzlement  of  the  funds  of 
a  National  bank  was  not  punishable  by  a  State 
court.  The  court  says:  **  Section  711  of  chapter  12 
of  the  Revised  Statutes  of  the  United  States  pro- 
vides that  '  the  jurisdiction  vested  in  the  courts  of 
the  United  States  in  the  cases  and  pcoceedings 
hereinafter  mentioned  shall  be  exclusive  of  the 
courts  of  the  several  States.  First,  of  all  crimes 
and  offenses  cognizable  under  the  authority  of  the 
United  States.'  The  other  clauses  of  the  section 
need  not  be  given,  as  none  of  them  relate  to  crimi- 
nal jurisdiction.  Congress,  by  law,  created  the 
National  banking  system,  and  provided  for  their  in- 
ternal workings,  and  prescribed  a  punishment  for 
the  offenses  charged  against  the  respondent.     Rev. 


Stat.  U.  S.,  tit.  62.  It  seems  to  me,  clearly,  the 
case  is  one  falling  within  the  paragraph  of  section 
711  above  quoted,  and  that'  by  the  Federal  law  it- 
self the  jurisdiction  of  the  State  is  expressly  ex- 
cluded. Chancellor  Kent  in  his  commentaries,  in 
concluding  his  discussion  of  the  matter,  says:  'In 
judicial  matters  the  concurrent  jurisdiction  of  the 
State  tribunals  depends  altogether  upon  the  pleas- 
ure of  Congress,  and  may  be  revoked  and  extin- 
guished whenever  they  think  proper  in  every  case 
in  which  the  subject-matters  can  constitutionally 
be  made  cognizable  in  Federal  courts,  and  that 
without  an  express  provision  to  the  contrary,  the 
State  courts  will  retain  a  concurrent  jurisdiction  in 
all  cases  where  they  had  jurisdiction  originally  over 
the  subject-matters.*  1  Kent  Comm.  400.  And 
there  are  other  authorities  to  the  same  effect:  Dela- 
field  v.  State,  2  HilL  159;  Houston  v.  Moore,  5  Wheat. 
22;  Harlan  Y,  People,  1  Doug.  (Mich.)  207;  SnoddyY. 
Howard,  51  Ind.  411;  Hendrick's  case,  5  Leigh,  718; 
HaWs  case,  97  Mass.  570.  It  is  also  held  that  in 
cases  to  which  the  jurisdiction  of  the  State  courts 
might  extend,  in  the  absence  of  any  action  by  Con- 
gress, where  Congress  does  assume  jurisdiction,  its 
control  then  becomes  paramount  and  exclusive. 
The  Mom  Ta/ylor,  4  Wall.  411 ;  JZSr  parU  Bridges,  2 
Woods,  428;  Ex  parte  Houghton,  7  Fed.  Rep.  657; 
Brown  v.  United  States,  14  Amer.  Law  Reg.  566; 
Sturges  v.  CrouminshiM,  4  Wheat.  189;  Prigg  v. 
Commonwealth,  16  Pet.  539;  Martin  v.  Hunter,  1 
Wheat.  804;  Houston  v.  Moore,  5  id.  1;  State  v. 
Pike,  15  N.  H.  83;  Stats  v.  Adams,  4  Blackf.  146; 
Commonwealth  v.  Fuller,  8  Mete.  313 ;  Commonwealth 
V.  Tenney,  97  Mass.  50 ;  Commonwealth  v.  FeUon,  101 
id.  204;  People  v.  KeUy,  38  CaL  145;  8  Story  Const. 
Law,  623.  Commonwealth  v.  Fdton  states  the  con- 
clusion of  the  matter  in  that  case  in  language  quite 
applicable  to  the  present  The  respondent  was 
charged  in  that  case  with  being  an  accessory  to  an 
embezzlement  by  an  officer  of  a  National  bank.  In 
delivering  the  opinion  of  the  court  Mr.  Justice 
Ames  said :  *  The  difficulty  in  the  way  of  holding 
the  defendant  upon  the  present  indictment  is  that 
the  act  of  Congress  has  taken  the  crime  of  the  prin- 
cipal out  of  our  jurisdiction,  and  our  courts  cannot 
deal  with  him  upon  that  charge.'  "  See  also  Com- 
mmwealth  v.  Ketner,  92  Penn.  St.  372;  S.  C,  37 
Am.  Rep.  692;  State  v.  TuUer,  34  Conn.  295. 


In  AppUgarth  v.  Bohertson,  Maryland  Court  of 
Appeals,  June  23,  1886,  6  East.  Rep.  192,  it  was 
held  that  in  an  action  to  recover  the  purchase-price 
of  a  house  the  vendee  may  set  up  as  a  defense  the 
defective  condition  of  the  gable  wall,  and  also  sue 
to  recover  damages  sustained  by  reason  of  misrepre- 
sentations in  regard  to  the  waJL  The  court  said : 
*'But  then  again  it  was  pressed  in  argument,  and 
strongly  too,  that  the  appellee  was  precluded  from 
setting  up  the  defective  condition  of  the  wall  as  a 
defense  in  this  suit,  because  he  had  sued  Cone  to 
recover  damages  on  account  of  the  same.  In  other 
words,  it  was  said  he  could  not,  ixyan  action  k>  re- 
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coTer  the  parchase-money,  set  ap  as  a  defense  the 
defective  condition  of  the  wall,  and  at  the  same 
time  sue  Cone  for  damages  alleged  to  have  been 
sustained  by  reason  of  his  misrepresentations  in  re- 
gard to  the  wall  But  this  position  is  not,  we  think, 
tenable.  The  appellee  had  paid  the  entire  purchase- 
money,  except  the  note  for  $250,  to  recover  which 
this  suit  was  brought,  and  the  proof  shows  that  he 
had  expended  $1,000  at  least  In  rebuilding  the 
wall.  He  had  the  right  therefore  not  only  to  sue 
Cone  to  recover  damages  which  he  sustained  by 
reason  of  Cone's  misrepresentation,  but  also  to  set 
up  the  defective  and  unsafe  condition  of  the»wall  as 
a  defense  to  the  suit  brought  on  the  note  to  recover 
the  balance  of  the  purchase.  This  we  understand 
to  be  the  rule  laid  down  in  MandeL  v.  SteeU,  8  M.  & 
W.  858,  Bigge  v.  Burhidge,  15  id.  598.  In  Mandd 
V.  Steels  an  action  was  brought  by  the  buyer  to  re- 
cover damages  for  breach  of  an  express  warranty  in 
the  quality  of  a  ship  built  under  a  written  contract 
The  defendant  pleaded  that  the  buyer  had  already 
recovered  dtoiages  by  setting  up  the  breach  of  war- 
ranty in  a  suit  brought  by  the  defendant  to  recover 
the  price  of  the  ship;  and  this  plea  was  held  bad 
on  demurrer.  Baron  Parke  said:  *It  must  however 
be  considered  that  in  these  cases  of  goods  sold  and 
delivered  with  warranty,  and  work  and  labor  as 
well  as  the  case  of  goods  agreed  to  be  supplied  ac- 
cording to  contract,  the  rule  which  has  been  found 
so  convenient  is  established;  and  it  is  competent 
for  the  defendant  in  all  those,  not  to  set  off,  a 
proceeding  in  the  nature  of  a  cross-action,  the 
amount  of  damages  which  he  has  sustained  by 
breach  of  the  contract,  but  simply  to  defend  him- 
self by  showing  how  much  less  the  subject-matter 
of  the  action  was  worth  by  reason  of  the  breach  of 
contract,  and  to  the  extent  that  he  obtains,  or  is  ca- 
pable of  obtaining,  an  abatement  of  price  on  that 
account,  he  must  be  considered  as  having  received 
satisfaction  for  the  breach  of  contract,  and  is  pre- 
cluded from  recovering  to  that  extent  in  another 
action,  but  no  more.'  This,  Mr.  Benjamin  says,  is 
the  leading  case  now  always  cited  for  establishing, 
first,  that  the  buyer  may  set  up  the  defective  quality 
of  the  warranted  article  in  diminution  of  price; 
and  secondly,  that  he  must  bring  a  cross-action  if 
he  desires  to  claim  special  or  consequential  dam- 
ages, which  action  is  not  barred  by  reason  of  his 
having  obtained  a  diminution  of  price  in  a  previous 
action.    Benj.  Sales,  898. 


In  Triplett  y.  CamnumtoeaUhy  Kentucky  Court  of 
Appeals,  June  5,  1886,  it  was  held  that  an  acquit- 
tal under  an  indictment  for  burglary  in  breaking 
and  entering  a  dwelling  with  intent  to  steal  is  a 
bar  to  a  subsequent  indictment  for  grand  larceny, 
when  the  alleged  taking  was  connected  with,  and  a 
part  of  the  same  transaction  constituting  the  al- 
leged burglary  at  the  same  place,  and  on  the  same 
occasion.  The  court  said:  *^At  common  law,  in 
an  indictment  for  burglary,  a  count  might  be 
added  for  the  larceny  where  there  had  been  an  ac- 


tual taking,  and  it  therefore  resulted  that  an  ac- 
quittal of  the  burglary  with  intent  to  steal  consti- 
tuted no  bar  to  a  prosecution  for  the  actual  theft. 
Withouf  the  intention  to  commit  a  felony,  the  mere 
fact.of  breaking  would  not  at  conmion  law  consti- 
tute a  burglary;  and  where  the  intent  to  steal  is 
charged,  and  the  party  acquitted,  it  would  seem 
that  a  subsequent  indictment  for  grand  larceny, 
with  the  same  facts  developed  on  the  trial,  would 
be  placing  the  accused  in  jeopardy  the  second  time 
for  the  same  offense.  The  weight  of  authority,  we 
are  aware,  is  adverse  to  such  a  view  of  the  question, 
but  the  whole  reason  and  philosophy  of  the  law,  as 
well  as*  justice  to  the  accused,  requires  a  different 
ruling.  Mr.  Bishop,  in  alluding  to  the  decisions 
on  this  class  of  cases,  takes  occasion  to  say  that '  on 
principle,  we  may  question  whether  they  do  not 
press  more  heavily  against  defendants  than  the 
humane  policy  of  our  criminal  jurisprudence  justi- 
fies.' 1  Bish.  Crim.  Law,  1064.  The  dissenting 
opinion  in  the  case  of  Wilson  v.  State,  24  Conn.  57, 
lays  down  the  correct  rule,  viz. :  *  When  a  criminal 
act  has  been  committed,  every  part  of  which  may 
be  alleged  in  a  single  count,  and  proved  under  it, 
the  act  cannot  be  split  into  several  distinct  crimes, 
and  a  separate  indictment  sustained  on  each ;  and 
whenever  there  has  been  a  conviction  for  one  part 
it  will  operate  as  a  bar  to  any  subsequent  proceed- 
ings as  to  the  residue.'  In  a  note  to  this  dissent  in 
1  Bish.  Crim.  Law,  it  is  said :  ^  It  would  be  a  very 
bold  thing  to  say,  that  leaving  out  of  the  account 
what  has  been  adjudged  by  the  courts,  the  weight 
of  reason  is  not  clearly  with  the  dissenting  opinion.* 
The  prosecutor  may  elect  whether  his  indictment 
shall  be  for  burglary  or  grand  larceny,  but  he  can- 
not make  two  offenses  out  of  the  one,  and  when  in- 
dicted and  tried  for  either  the  bar  becomes  com- 
plete as  to  both  the  burglary  and  larceny.  In 
Georgia  it  has  been  held  that  a  jeopardy  on  one  in- 
dictment will  bar  a  second  'whenever  the  proof 
shows  the  second  case  to  be  the  same  transaction 
with  the  first.'  The  intent  to  steal  may  be  shown 
by  proof  establishing  the  actual  theft,  and  when 
the  Commonwealth  has  made  out  the  case  of  bur- 
glary in  this  way  it  is  a  novel  ruling,  although  sus- 
tained by  the  weight  of  authority,  to  hold  that  two 
convictions  may  be  had  for  offenses  growing  out  of 
the  same  transaction.  It  has  been  held  that  where 
one  steals  two  pigs  by  driving  them  off  from  the 
owner  at  the  same  time  he  may  bo  convicted  of  lar- 
ceny for  stealing  the  one  pig,  and  then  again  con- 
victed for  stealing  the  other.  This  is  not  the  rule 
in  Kentucky  in  Fisher  v.  ComnumweaUJi,  1  Bush,  211. 
The  accused  in  the  same  act,  and  with  like  intent, 
took  a  horse,  wagon  and  harness  from  H.  The  in- 
dictment was  for  stealing  the  horse,  another  indict- 
ment for  stealing  the  wagon  and  harness,  and  why 
there  was  not  a  third  indictment  for  stealing  the 
harness  does  not  appear  —  perhaps  the  harness  was 
in  the  wagon.  On  the  trial  for  stealing  the  horse 
the  accused  was  acquitted,  and  this  was  held  to  be 
a  bar  to  the  indictment  for  stealing  the  wagon  and 
harness.    Mr.  Bishon  says,  luid  this  is  the  true  doc- 
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trine,  '  that,  although  when  a  man  has  done  a  crimi- 
nal thing,  the  prosecutor  may  carve  as  large  an  of- 
fense out  of  the  transaction  as  he  can,  yet  he  is 
at  liberty  to  cut  but  once.'  So,  in  this  base,  the 
prosecutor  has  attempted  to  carve  out  of  the  trans- 
action the  crime  of  burglary,  of  which  the  accused 
was  acquitted,  and  he  should  not  now  be  allowed 
to  carve  out  the  crime  of  larceny." 


LIFE  TENANT  AND  REMAINDERMAN, 

SINGE  oompletine  my  article  on  the  above  subject,  I 
have  discovered  a  recent  case  iu  the  Massachusetts 
Supreme  Coort  on  the  subject  of  liability  of  life  ten- 
ants to  make  good  premiums  paid  on  investment  of 
moneys  in  which  another  has  a  remainder  Interest. 
The  question  is  so  important  that  I  deem  it  of  inter- 
est to  the  profession  to  refer  to  the  case  somewhat 
particularly.  The  case  is  Ntyjn  B\\Qlan6,  TrusX  Co.  v. 
Eaton,  and  is  reported  iu  25  Am.  Law  "Reg.  at  p.  162. 
The  question  presented  was  very  clearly  stated  by 
Devens,  J.,  who  wrote  the  prevailing  opinion:  **Thi8 
is  an  appeal  from  a  deci*ee  affirming  a  decree  of  the 
Probate  Court  by  which  the  account  of  the  New  Eng- 
land Trust  Ck>.,  a  trustee  holding  a  fund  the  income  of 
which  was  payable  to  a  tenant  for  life  with  remain- 
der over,  was  disallowed.  The  system  which  had  been 
pursued  by  the  trustee  with  reference  to  the  invest- 
ments which  it  had  made  iu  bonds  and  other  promises 
to  pay  of  the  United  States  government  or  of  munic- 
ipal or  railroad  corporations,  due  on  a  certain  day  for 
which  premiums  had  been  paid,  was  to  ascertain  by 
tables  iu  use  among  bankers  and  broker  what  was  in 
fact  the  net  income  arising  from  these  promises,  con- 
sidering the  premium  actually  paid  by  the  Investing 
trustee  which  would  not  be  repaid  at  the  maturity  of 
the  bond,  the  rate  of  interest,  the  date  of  payment  of 
the  security,  and  to  pay  over  this  net  income  to  the 
life  tenant ;  the  difference  between  this  net  income 
and  the  actual  rate  of  Interest  as  resolved  going  to  a 
fund  which  at  the  date  of  the  maturity  of  the  promise 
would  leave  the  original  capital  Intact.  The  decree 
appealed  from  directed  the  trustee  to  pay  to  the  life 
tenant  the  sums  thus  retained  for  the  purpose  of  be- 
ing returned  to  capital.** 

The  Supreme  Court  on  appeal  reversed  this  decree, 
holding  that  the  action  of  the  trustee  was  correct. 
Three  of  the  most  eminent  members  of  the  bench 
however  dissented.  The  dissent  however  of  Judge 
Holmes  who  wrote  the  only  dissenting  opinion  is  not 
in  the  judgment  of  the  writer  sufGciently  vigorous  or 
far  reaching.  On  the  very  threshold  of  his  argument 
he  says :  '*  If  the  opinion  of  the  majority  rests  on  the 
ground  that  so  far  as  appears  the  trustees  might  have 
made  their  investments  with  the  intent  to  keep  them 
until  the  trust  expired  or  the  bonds  matured,  and  in 
the  exercise  of  its  discretion  as  a  business  manager,  in 
view  of  the  particular  circumstances  of  the  oases, 
thought  it  necessary  to  retain  a  fund  in  suspense 
against  a  probable  loss  ofpremiwUf  speaking  for  myself 
alone  I  should  have  been  disposed  to  acquiesce  in  that 
opinion."  The  case  states  that  the  chief  justice  and 
Mr.  Justice  Allen  concurred  in  the  views  expressed  by 
Judge  Holmes,  but  it  does  not  appear  that  they  quali- 
fied their  dissent  as  he  did,  and  the  fact  that  he  says, 
**  speaking  for  myself  alone,**  would  seem  to  indicate 
that  their  dissent  was  more  radical.  The  only  differ- 
ence between  the  prevailing  opinion  and  the  dissent- 
ing opinion  is  that  the  former  makes  the  deduction 
from  the  interest  or  income  absoUde  and  the  latter 
contingent  upon  loss.    Judge  Deveus  assents  that  the 


income  should  be  regularly  reduced  each  year  by  such 
an  amount  as  will  at  the  maturity  of  the  securltlec 
make  good  the  premiums  paid;  that  it  Is  immaterial 
whether  there  Is  any  loss  of  premiums ;  that  if  the  life 
tenant  after  having  been  compelled  to  pay  out  of  his 
Income  a  large  sum  to  make  good  the  premiums  dies, 
and  the  securities  are  sold  for  the  amount  which  was 
paid  for  them,  or  even  at  a  higher  premium,  the  re- 
mainderman is  nevertheless  entitled  to  the  amount 
which  has  been  deducted  from  the  life  tenant's  share 
to  make  good  a  loss  which  has  never  occurred,  and  the 
life  tenant  Is  compelled  by  a  rule  of  law,  which  should 
be  founded  in  justice,  to  donate  to  the  remainderman 
out  of  his  own  income  a  portion  thereof  that  the 
profit,  which  the  remainderman  makes  by  the  sale  of 
the  securities  at  an  enhanced  premium,  may  be  further 
increased  at  the  expense  of  the  life  tenant,  and  this 
injustice  Is  to  be  perpetrated,  because  forsooth  the 
money  was  invested  at  a  premium.  A  weighty  reason 
to  support  such  a  monstrous  perversion  of  justice.  On 
the  other  hand  Judge  Holmes  would  have  a  deduc- 
tion made  from  the  interest  to  make  g^od  any  deficit 
iu  the  principal  sum  Invested  by  reason  of  .the  pay- 
ment of  the  securlties.at  maturity,  or  their  sale  before 
that  time  at  or  below  par,  or  for  a  smaller  premium 
than  that  which  was  originally  paid  for  them :  but  in 
case  there  should  be  no  loss,  he  would  have  this  re- 
serve fund  paid  over  to  the  life  tenant  or  his  represen- 
tatives. Now  let  us  consider  the  reasoning  by  which 
Judge  Devens  attempts  to  support  the  judgment  of 
the  majority  of  the  bench.  He  says :  **That  which  is 
really  income  from  a  bond  purchased  at  a  price  above 
par,  say  $120  and  payable  in  ten  years,  is  not  the 
amount  received  in  interest  annually,  but  that  amount 
deducting  therefrom  the  sum  necessary  to  restore  at 
the  end  of  the  ten  years  the  $20  premium.  No  pru- 
dent man  would  treat  as  income  from  his  property  the 
whole  amount  received  when  there  was  thus  to  be  a 
diminution  of  his  principal  amounting  at  the  end  of 
ten  years  to  this  premium,  and  steadily  tending  to 
this  during  the  entire  period.  To  deal  with  interest 
thus  recelved,as  income  purely, would  to  the  extent  of 
the  premium  exhaust  the  capital.  The  premium  paid 
Is  no  more  than  an  advance  from  capital  which  the  re- 
mainderman is  entitled  to  have  repaid  if  he  is  entitled 
to  receive  the  capital  Intact.*' 

The  fallacy  of  this  argument  is  in  its  ignoring  the 
fact  that  there  are  two  different  persons  interested  in 
the  same  investment.  But  first  let  us  consider  another 
of  the  many  fallacies  in  which  this  opinion  abounds. 
It  is  true  that  no  one  regards  as  net  income  the  actual 
interest  received  on  securities  purchased  at  a  premium. 
But  suppose  he  sells  the  bonds  at  the  same  premium 
as  that  for  which  he  bought  them  or  at  a  greater  prem- 
ium, will  any  one  deny  that  the  interest  actually  re- 
ceived truly  represents  his  net  income  from  the  In- 
vestment? And  yet  Judge  Devens  assents  that  in 
such  a  case  the  life  tenant  must  lose  the  amount  de- 
ducted from  the  interest  received  to  make  good  a  loss 
which  never  occurs.  If  the  remainderman  receives 
the  full  premium,  and  so  loses  uothing  by  the  Invest-- 
ment  the  interest  actually  received  by  the  life  tenant 
constitutes  the  real  net  income  from  the  investment 
just  as  truly  as  though  the  life  tenant  and  remainder- 
man had  been  one  person,  and  yet  Judge  Deveus  as- 
serts that  the  life  tenant  shall  not  be  paid  the  fund 
deducted  from  the  Interest,  or  In  other  words,  that  he 
shall  not  be  paid  the  net  income  to  which  he  Is  en- 
titled, but  something  less.  It  is  right  here  that  Judge 
Holmes  expresses  his  dissent.  But  it  requires  no  ar^ 
gument  to  expose  the  sophistry  and  utter  puerility  of 
a  doctrine  which  justifies  the  deduction  from  a  life 
tenant  of  annual  interest  of  a  certain  sum,  on  the 
theory  that  the  interest  is  more  than  the  uet  income, 
aud  then  continues  to  withhold  fronrthe  life  tenant 
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the  8am  bo  dedaoted  after  it  is  ahowu  bejond  ques- 
tion that  the  interest  received  is  not  more  than  the 
net  income,  but  does  in  fact  constitute  the  net  income 
and  is  not  a  penny  in  excess  of  it.  Now  let  us  recur 
to  the  other  point.  Judge  Devens  sajs  in  effect :  The 
interest  received  is  not  net  income,  because  the  pre- 
mium must  be  talceu  into  consideration.  Where  life 
tenant  and  remainderman  are  one  person,  it  is  clear 
that  if  the  securities  are  paid  or  sold  for  a  smaller 
premium,  the  holder  loses  so  much  out  of  his 
gross  income,  and  the  difference  represents  his  net  in- 
come. But  where  they  are  two  distinct  persons,  each 
of  the  two  must  l>ear  a  share  of  the  loss,  and  the  ques- 
tion to  be  settled  on  principle  is,  in  what  proportion 
ought  the  loss  to  be  borne  T 

The  whole  trend  of  the  argument  of  Judge  Devens 
is  to  the  effect  that  the  rate  of  interest  is  the  only 
factor  which  affects  the  premium  paid,  and  that  the 
fact  that  a  security  is  at  a  premium  conclusively 
shows  that  the  rate  is  higher  than  the  market  rate,and 
that  such  being  the  case,  the  premium  paid  is  paid  for 
the  exclusive  benefit  of  the  life  tenant,  and  he  alone 
should  make  good  the  loss.  In  what  way  does  the 
premium  paid  benefit  the  life  tenant?  Conceding  for 
the  purpose  of  the  argument  that  the  assumption, 
which  has  no  foundation  in  fact,  that  the  premium 
paid  incontrovertibiy  establishes  the  fact  that  the  rate 
of  interest  payable  on  the  security  i8al>ove  the  market 
rate,  how  is  the  life  tenant  benefited  by  the  invest- 
ment? It  is  just  as  fair  an  assumption,  nay  a  more 
legitimate  assumption,  because  it  has  its  foundation  in 
reason,  and  is  supported  by  daily  exi>erience,  that  the 
premium  paid  will  be  and  is  commensurate  with  the 
rate  of  interest  which  the  security  bears,  and  that  the 
premium  will  be  usually,  if  not  invariably,  so  high  that 
the  net  interest  received  from  the  investment,  the  in- 
terest being  payable  on  the  par  value  of  the  security, 
and  the  sum  on  which  the  net  interest  is  to  be  com- 
puted being  the  sum  paid  for  the  par  value  and  the 
premium  in  addition,  will  be  after  all  only  the  market 
rate.  To  illustrate,  suppose  that  the  market  rate  of 
interest  is  four  per  cent.  It  is  fair  to  assume,  if  the 
premium  is  regulated,  as  Judge  Devens  asserts,  solely 
by  the  rate  of  interest  above  the  market  rate,  that  a 
premium  on  a  six  per  cent  security  will  be  fifty  per 
cent.  The  net  amount  of  interest  received  by  the  life 
tenant  on  the  principal  sum  invested  would  be  just 
the  same  as  if  the  money  had  been  invested  in  a  four 
percent  security  at  par,  namely,  four  percent.  The 
writer  fails  to  see  how  the  life  tenant  is  benefited  by 
such  an  investment,  more  than  he  would  have  been 
benefited  by  the  investment  in  four  percent  secur- 
ities at  par.  It  will  not  do  for  Judge  Devens  to  say 
that  the  rate  of  interest  over  the  market  rate  and  the 
premium  are  not  commensurate.  The  very  founda- 
tion on  which  he  reasons  is  fatal  to  such  an  assertion. 
It  is  extremely  illogical  to  lay  down,  as  the  basis  of  an 
argument,  the  proposition  that  the  premium  is  regu- 
lated in  all  cases  solely  by  the  excess  of  interest  over 
the  market  rate,aud  then  brush  aside  this  proposition, 
when  it  is  found  to  be  in  the  way  of  a  predetermined 
conclusion,  and  assert  that  the  premium  and  excess  of 
interest  are  not  commensurate.  The  trouble  with  the 
learned  judge's  argument  is  that  he  is  forced  to  state 
his  major  proposition  too  broadly  in  order  to  justify 
his  deduction,  or  rather  to  give  it  the  semblance  of 
justification.  He  then  qualifies  it,  and  states  that  the 
premium  is  governed  by  the  rate  of  interest  and  the 
time  the  security  has  to  run  before  nuUurity,  This 
modification  of  his  major  premise  will  not  render  his 
deduction  any  more  sound.  So  far  as  the  premium  is 
controlled  or  affected  by  the  time  the  security  has  to 
run  before  it  is  payable,  the  life  tenant  should  not  be 
required  to  make  good  the  premium,  because  it  is  a 
matter  of  but  little  importance  to  him  whether  the  ae- 


curity  will  be  due  in  five  or  fifty  years,  as  his  interest 
terminates  with  his  life,  and  the  difficulty  of  securing 
good  investments  is  not  so  great  that  the  life  tenant 
should  have  a  very  deep  interest  in  the  permanency  of 
the  investmment.  And  if  it  be  thought  that  he  does 
derive  some  slight  benefit  from  it,  still  he  ought  not 
to  be  required  to  make  good  the  whole  premium  paid 
on  that  account,  or  any  part  of  it,  as  he  necessarily 
loses  as  much  by  the  loss  of  the  interest  on  the  pre- 
mium paid,  as  he  gains  by  the  permanency  of  the  se- 
curity; and  the  remainderman,  whose  estate  is  abso- 
lute, may  by  reason  of  the  life  tenant's  death  shortly 
after  the  investment,  be  the  only  person  benefited  by 
the  permanency  of  the  security.  It  is  manifef t  that 
it  would  be  extremely  unjust  arbitrarily  to  charge  a 
life  tenant  with  any  more  loss  on  account  of  the  per- 
manency of  a  security  than  that  which  he  is  certain  to 
sustain  by  the  loss  of  interest  on  that  portion  of  the 
premmm  which  is  occasioned  by  the  permanency  of  the 
investment.  So  whether  it  be  admitted  that  the  rate 
of  interest  alone,  or  the  rate  of  interest  combined  with 
the  duration  of  the  investment,  controls  the  amount 
of  premium,  the  inference  that  the  life  tenant  should 
deduct  from  his  income  a  sum  to  make  good  the  pos- 
sible loss  of  principal  is  not  a  legitimate  inference. 
But  these  two  factors,  rate  of  interest  and  perma- 
nency of  investment,  are  not  the  only  elements  which 
go  to  make  up  the  amount  of  premium.  The  question 
of  the  safety  of  the  investment  regulates  in  part,  nay 
largely  regulates,  the  premlnm  paid.  This  is  apparent 
when  we  remember  that  government  three  per  cent 
bonds  are  at  a  premium,  while  money  is  loaned  on 
bond  and  mortgage  at  par  for  five  or  six  per  cent. 
Surely  a  higher  rate  of  interest  and  the  difference  in 
the  permanency  of  the  security  do  not  account  for  the 
premium  paid  on  the  purchase  of  government  bonds. 
But  Judge  Devens  reasons  in  this  way :  He  says  that 
trustees  are  bound  to  make  absolutely  safe  invest- 
ments, and  that  if  there  are  two  securities  in  which 
they  are  authorized  to  invest,  and  one  is  at  par  and 
the  other  at  a  premium,  the  other  must  be  at  a  pre- 
mium, because  of  a  difference  in  the  rate  of  interest, 
and  not  because  of  a  diffSerence  in  the  safety  of  the 
investment,  for  the  simple  reason  that  there  can- 
not be  any  such  difference,  as  they  must  both  be 
absolutely  safe.  Admit  the  correctness  of  the  major 
premise,  and  the  syllogism  flows  on  to  the  learned 
judge's  conclusion  with  irresistible  force.  But  that 
premise  is  not  sound.  There  is  no  rule  of  law  requir- 
ing an  investment  by  a  trustee  to  be  absolutely  safe. 
He  is  somewhat  restricted  as  to  the  class  of  securities 
in  which  he  may  invest,  but  if  he  keeps  withtn  the 
limits  of  these  restrictions,  he  is  bound  to  exercise 
only  reasonable  care  and  prudence.  All  the  authori- 
ties hold  that  he  may  invest  on  bond  and  mortgage, 
and  that  the  investment  is  a  proper  one,  if  prudent, 
even  though  it  result  in  a  loss.  King  v.  TaJbot,  40N.Y. 
76;  Mills  Y.Hoffman,  26  Kan,  &dA;  2  Kent  Com.  416, 
noteb;  Hoisted  v.  3feeleer,  8  C.  K  Green,  186 ;  LaU^ 
rop  V.  Smalley,  8  id.  192;Hemph{Ws  Appeal,  18  Penn. 
St.  808;  Thomson's  ^ppeoi,  48  id.  481;  French  v.  Car- 
rier, 47  N.  H.  88;  Barney  v.  /Virsons, 54  Vt.  628;  Mur- 
ray V.  Flinvur,  2  Md.  Ch.  418;  Smyth  y.  Bums,  25  Miss. 
422;  SneUing  Y.  MoCreary,  14  Rich.  £q.  291;  Peny 
Trusts,  S  458.  Many  of  the  authorities  lay  down  a 
more  literal  rule. 

The  right  to  invest  in  this  class  of  securities  (bond 
and  mortgage)  where  due  care  is  used,  and  the  exemp- 
tion of  the  trustee  from  any  liability  in  case  of  loss, 
provided  he  exercises  ordinary  prudence,  are  conoln- 
sive  against  the  argument  that  the  safety  of  the  secu- 
rity does  not  play  any  part  in  fixing  thepremlum  paid. 
On  the  contrary,  they  establish  beyond  cavil  or  possi- 
bility of  refutation  that  the  safety  of  the  investment 
is  one  of  the  chief  elements  in  determining  jthe  pre- 
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mium  to  be  paid.  Does  atrastee  luvest  money  on  bond 
and  mortgage  at  six  per  cent  at  par  beoaase  the  rate 
of  interest  is  simply  the  marlcet  rate,  and  invest  other 
money  in  three  percent  government  bonds  at  a  high 
premium,  because  the  rate  of  interest  is  at>ove  the  mar- 
ket rate  T  On  what  ground  can  this  great  diflferenoe  in 
the  two  classes  of  investments  l>e  accounted  for?  Sim- 
ply on  the  ground  that  one  is  attended  with  more  or 
less  risic  and  the  other  is  absolutely  safe.  In  this  con- 
nection it  is  important  to  quote  from  the  opinion  of 
Judge  Holmes,  who  rigorously  assails  so  ranli:  a  heresy 
as  ttiat  enunciated  by  Judge  DcFens.  Spealcing  of  the 
opinion  of  the  majority,  and  the  reasoning  by  which 
Judge  Devens  essays  to  support  that  opinion,  he  says : 
'*  Shortly  stated,  I  understand  that  reasoning  to  be 
this :  that  if  a  bond  is  bought  at  a  premium,  it  must 
be  assumed  that  the  premium  is  paid,  for  the  single 
reason  that  the  rate  of  interest  on  the  bond  is  higher 
than  the  marlcet  rate,  because  it  must  be  assumed  that 
the  investment  is  absolutely  safe.  *  *  *  I  repeat 
what  was  said  In  Hementoay  v.  Henienwayt  that  I  do 
not  see  how  we  can  start  with  the  assumption  that  all 
proper  investments  are  absolutely  safe  when  the  lead- 
ing case  in  this  State  is  to  the  very  point  that  an  in- 
vestment may  be  unsafe  and  yet  justifiable.  Lowell  v. 
Minot,  20  Pick.  116.  But  the  assumption  appears  to 
me  to  be  inconsistent  with  facts  which  we  must  no- 
tice, and  to  lead  to  the  conclusion  not  yet  mentioned, 
which  we  could  not  accept.  Within  a  few  years  the 
first  mortgage  four  per  cent  bonds  of  a  flourishing  rail- 
road have  sold  at  86,  while  at  th^  same  time  United 
States  four  per  cents  stood  at  120  or  more,  and  city 
four  per  cents  of  a  high  rank  stood  at  about  par.  The 
differences  were  not  to  be  accounted  for  by  the  differ- 
ence of  time  which  the  bonds  had  to  run,  or  by  ex- 
emption from  taxation.  I  should  be  surprised  to  learn 
that  either  bond  was  not  a  proper  investment.  If  they 
all  were  proper  investments,  the  difference  in  price 
could  not  l>e  referred  to  difference  in  interest.** 

In  this  sound  opinion  the  chief  justice  and  Mr. 
Justice  Charles  Allen  concurred.  To  recapitulate,  the 
writer  asserts: 

1st.  That  so  far  as  premiums  are  occasioned  by  an  ex- 
cess of  interest  above  the  market  rate,  the  life  tenant 
should  not  be  called  upon  to  make  good  the  loss,  be- 
cause the  premium  which  results  from  this  cause  will 
be  commensurate  with  the  excess  of  interest,  and  the 
investment  will  therefore  net  the  life  tenant  no 
greater  income  than  the  same  security  at  par,  and  he 
will  therefore  derive  no  benefit  from  it. 

2d.  That  to  the  extent  that  the  premium  results 
from  the  permanency  of  the  investment,  the  life  ten- 
ant ought  not  to  be  required  to  make  up  the  deficiency 
in  the  principal  caused  thereby,  for  the  reason  that 
his  Interest  in  the  permanency  of  the  investment  is 
but  slight,  as  it  is  not  difiloult  to  secore  ntio  invest- 
ments, and  for  the  further  reason  that  his  interest  in 
the  investment  may  terminate  at  any  moment;  and 
the  interest  of  the  remainderman  is  to  have  the  secu- 
rity run  for  a  long  time,  that  be  may  have  the  benefit 
of  a  permanent  interest  after  the  life  tenant's  death. 
The  g^reater  the  duration  of  the  investment  the  more 
certain  is  the  remainderman  of  deriving  benefit  from 
its  permanency  when  his  estate  vests  in  possession. 
Moreover  the  life  tenant  iloea  suffer  all  the  loss  he 
should  suffer  in  compensation  of  the  slight  benefit 
which  he  receives  from  a  permanent  interest,  by  losing 
annually  the  interest  on  the  amount  of  premium 
which  is  attributable  to  that  cause.  Besides  it  is  not 
practicable  to  charge  him  with  any  portion  of  the  pre- 
mium caused  by  the  stability  of  the  security,  as  just 
what  portion  thereof  can  be  referred  to  that  cause  can- 
not k>e  accurately  oalcolated  or  even  approximately  es- 
timated. 


d.  In  so  far  as  the  security  springs  from  the  safe^ 
of  the  investment,  we  have  alroady  shown  in  the  arti- 
cle to  which  this  review  of  New  England  Tnist  Co,  t. 
Eaton  is  appended,  that  the  life  tenant  fully  and 
fairly  bears  his  share  of  the  burden  by  losing  annually 
interest  on  the  amount  of  premium  caused  by  that 
element  of  safety,  without  being  called  upon  to  re- 
store to  the  principal  the  whole  or  any  portion  of  the 
deficiency  which  results  from  the  payment  of  such 
premium.  The  only  interest  that  the  life  tenant  has 
in  the  safety  of  the  investment  is  that  he  may  receive 
the  interest  on  it  during  his  life.  The  interest  which 
the  remainderman  has  in  the  safety  of  the  investment 
is  that  he  may  receive  the  principal  itself.  That  the 
life  tenant  may  surely  receive  his  principal,  a  certain 
sum  is  paid,  and  it  is  a  just  and  equitable  apportion- 
ment of  the  loss,  that  the  life  tenant  should  pay  inter- 
est for  the  preservation  of  interest,  and  the  remain- 
derman principal  for  the  preservation  of  principaL 
The  remainderman  should  lose  the  principal  sum  paid 
for  premium  for  safety,  and  the  life  tenant  should  lose 
the  interest  thereon.  But  the  life  tenant  necessarily 
loses  that  Interest  every  year,  and  to  require  him  to 
contribute  in  addition  out  of  his  depleted  income  a 
further  sum  to  make  good  any  portion  of  the  principal 
would  be  an  unjust  appropriation  of  his  property  for 
the  benefit  of  another. 

It  is  therefore  submitted  that  whether  the  premium 
upon  an  investment  is  attributable  to  any  one  or  all 
three  of  the  elements  we  have  been  considering — ex- 
cess of  interest,  permanency  of  the  security  and  safety 
of  the  investment — there  is  no  justice  or  reason  in  re- 
quiring the  life  tenant  to  use  a  portion  of  his  income 
to  make  good  the  deficiency  caused  by  premiums  paid. 
So  far  from  taking  this  view  of  the  question.  Judge 
Devens  holds  that  the  life  tenant  must  annually  de- 
duct from  his  income  a  certain  sum  fixed  by  an  arbi- 
trary calculation,  and  that  this  sum  becomes  eo  in- 
atanti  it  is  deducted  and  set  apart,  absolutely  a  por- 
tion of  the  principal,  and  must  go  to  the  remainder- 
man, even  though  the  investment  results,  not  in  a  loss, 
but  in  an  increase  of  the  original  principal  sum.  He 
says :  *'  It  has  been  suggested  that  a  suspense  account 
might  be  kept  by  the  trustee,  to  which  sums  such  as 
have  in  the  case  at  bar  been  retained  might  be  carried ; 
and  If  hereafter  the  bonds  should  be  sold  before  ma- 
turity at  an  advance,  the  life  tenant  would  be  entitled 
to  receive  therefrom  all  that  was  not  required  to  re- 
store the  capital  originally  Invested.  This  suggestion 
Is  based  upon  the  theory  that  any  possible  profit  made 
by  the  sale  of  the  securities  belongs  to  the  tenant  for 
life,  and  stlU  involves  the  Idea  that  he  must  bear  the 
possible  loss.*' 

The  court  distinguished  the  case  of  Remenway  v. 
Hemenway,  134  Mass.  446.  But  the  statement  of  that 
decision  by  Judge  Devens  himself  shows  that  there  is 
little  if  any  difference  between  the  two  cases  on  prin- 
ciple. He  says :  **  The  tenants  for  life  rely  much  upon 
Hemenway  v.  Hemenway,  134  Mass.  446.  This  was  a 
bill  In  equity,  by  which  was  brought  before  us  the 
whole  management  of  a  large  estate  in  which 
very  ample  discretionary  powers  had  been  given 
to  trustees.  The  testator  had  left  subject  to 
the  trust  bonds  payable  at  a  fixed  period. 
As  between  the  tenant  for  life  and  the  remain- 
derman, it  was  decreed  that  the  trustees  by  the  au- 
thority conferred  by  the  clause  of  the  will,  *  to  hold 
the  said  property  as  they  may  receive  the  same,  or  at 
their  discretion  to  sell  the  same,*  were  entitled  to  con- 
tinue their  investments  as  such,  and  to  retain  these 
bonds  until  they  were  paid  off,  and  that  *  the  whole 
net  income  of  the  investments  thus  authorized  must 
go  to  the  tenants  for  life  by  the  terms  of  the  wilL* 
There  was  also  an  inveftment  made  by  the  trustees  in 
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certain  bonds  hayins  nearly  eighteen  jean  to  mn,  on 
whicli  a  small  premium  had  been  paid.  The  case  was 
decided  upon  its  own  peculiar  ciroumstances,  which 
so  far  as  disclosed  were  held  to  show  no  special  rea- 
son whj  the  tenant  for  life  should  not  receive  the  in- 
terest paid  on  the  bonds.  The  investment  constituted 
a  yerj  small  proportion  of  a  large  estate,  and  Mr.  Jus- 
tice Holmes  remarked:  *We  have  no  occasion  to 
doubt,  that  taking  the  whole  administration  of  the 
trust  into  account,  the  balance  had  been  evenly  held 
between  the  two  parties,  and  the  relation  between  the 
remainderman  and  life  tenants  is  such  that  there  is 
less  call  than  might  be  in  some  other  cases  for  treat- 
ing the  life  tenant  with  great  strictness.'  *' 

It  is  thus  apparent  from  the  statement  made  by 
Judge  Devens  of  what  was  decided  in  Hemenway  v. 
Hemenway^  that  the  life  tenant  was  not  required  to 
make  good  the  premiums  paid.  The  fact  that  the 
amount  was  small,  and  that  the  investment  formed 
but  a  small  part  of  a  large  estate,  and  the  further  fact 
that  there  existed  between  the  life  tenant  and  remain- 
derman a  peculiar  relation,  cannot  affect  the  priiiciple 
involved.  Irrespective  of  all  such  considerations,  the 
life  tenant  either  is  or  is  not  bound  to  restore  the  de- 
pleted principal  to  its  original  sum  before  the  pre- 
miums were  paid.  The  decision  in  that  case  was  that 
he  was  not  obliged  to  do  it. 

Guy  C.  H.  Ck>RiJ[88. 

POUQHKXEPSIB,  N.  Y. 


WILL'' TRUST  FOR    TESTATORS   DESTITUTE 

CHILD  BEN  AND  DESCENDANTS-PUBLIC 

CHABITY— PERPETUITIES, 

MASaAOHUSETTS  SUPREME  JUDICIAL  OOUBT. 
JULY  6, 1888. 

Kbntv.  Dunham.* 
A.  bequest  to  trustees,  their  heirs  and  asstgns  forever,  in 
trust,  ^^  to  appropriate  such  part  of  the  principal  and  in- 
terest as  they  may  deem  best  for  the  aid  and  support  of 
those  of  my  (the  testator's)  children,  and  their  descend- 
ants, who  may  be  destitute,  and  In  the  opinion  of  the  tras- 
tees  need  such  aid,"  will  not  admit  of  t>eing  coostrued  as 
a  gift  to  the  testator's  children  and  their  descendants  who 
might  be  living  at  the  time  of  the  testator's  decease,  or 
that  of  the  last  of  his  children.  Such  a  bequest  is  not  a 
public  charity,  and  being  too  remote,  as  tending  to  create 
a  perpetuity,  is  to  be  deemed  invalid  and  without  effect. 

BILL  in  equity  by  the  plaintifliB,  heirs-at-law  of  Joslah 
Dunham,  deceased,  praying  that  the  will  of  the 
said  Dunham  be  annulled  and  adjudged  invalid  and  of 
no  effect,  so  far  as  it  contained  a  residuary  clause, 
which  clause,  together  with  the  facts,  appears  in  the 
opinion.  The  defendants  demurred  to  the  bill.  Hear- 
ing in  the  Supreme  Court  before  C.  Allen,  J.,  who  re- 
served the  case  for  the  full  court. 

it.  M,  Monet  Jr,,  and  J9.  Dunham,  for  plaintifliB. 

X.  S,  Ddbney,  for  defendants. 

DxYKNS,  J.  The  gift  to  ''  jBamuel  Leeds  and  Joslah 
Dunham,  Jr.,  their  heirs  and  assigns  forever,  and  to 
the  survivors  of  them,  and  his  heirs  forever,  in  trust, 
to  sell,  dispose  of,  invest  and  manage  the  same,  and 
appropriate  such  part  of  the  principal  and  interest  as 
they  may  deem  best  for  the  aid  and  support  of  those 
of  my  children  and  their  descendants  who  may  be  des- 
titute, and  in  the  opinion  of  the  trustees  need  such 
aid,"  will  not  admit  of  being  oonstmed  as  a  gift  to  the 
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testator's  children  and  their  descendants  who  might 
be  living  at  the  time  of  the  testator's  decease,  or  that 
of  the  last  of  his  children.  The  language  used,  as  well 
as  the  declared  purpose,  shows  that  it  is  a  gift  in  trust 
for  the  benefit  of  those  who  should  thereafter, through- 
out an  Indefinite  period  of  time,  being  descendants  of 
the  testator,  become  destitute  and  in  need  of  aid  and 
support.  The  words  import  that  the  bequest  Is  ulti- 
mately to  be  administered  by  others  than  the  trustees 
named,  and  that  the  testator  has  not  sought  to  repose 
a  special  confidence  In  them  exclusively,  but  to  estab- 
lish A  permanent  trust,  for  which  trustees  were  ulti- 
mately to  be  appointed  acoording  to  the  ordinary  rules 
of  courts  of  equity.  That  such  a  gift  is  too  re- 
mote as  tending  to  create  a  perpetuity,  when  it  is  to 
k>e  held  for  the  benefit  of  those  who  may  not  have  been 
living  at  the  time  of  the  testator's  death,  or  that  of 
his  children,  and  who  may  not  come  into  being  until 
many  years  thereafter,  cannot  be  controverted  unless 
It  can  be  sustained  as  a  public  charity.  NightingdU  y. 
Burrell,  15  Pick.  104;  Brottle  Square  Church  v.  Qrant, 
3  Gray,  142;  Sears  v.  BusaeU,  8  id.  86;  Thorndike  v. 
LoHng,  15  id.  SSL 

The  attorney-general  has  therefore  l>een  made  a 
party  to  this  bill,  as  well  as  all  the  demandants  of  the 
testator.    Jackson  v.  PhiUips,  14  Allen,  538. 

A  public  or  charitable  trust  may  be  Indefinite  in  du- 
ration, and  its  general  object  or  purpose,  as  indicated, 
being  charitable,  the  application  and  selection  of  the 
particular  objects  or  individuals  who  are  to  receive 
its  benefits  may  be  confided  to  those  who  are  its  trus- 
tees. That  a  gift  should  have  this  character,  there 
must  be  some  benefit  to  be  conferred  upon  or  daty  to 
be  preferred  toward,  either  the  public  at  large  or  some 
part  thereof,  or  an  Indefinite  class  of  persons.  If  a 
trust  were  created  for  the  benefit  of  the  poor  of  a  par- 
ticular town  or  parish,  or  of  persons  of  a  speci- 
fied clsss  or  occupation,  as  seamen,  laborers  or  me- 
chanics, it  would  not  be  doubted  that  it  would  be  good 
as  a  charity.  So  if  a  sum  were  bequeathed,  the  income 
of  which  from  time  to  time,  or  in  the  discretion  of  the 
trustees,  was  to  be  applied  to  the  relief  of  the  desti- 
tute by  distribution  of  fuel  or  provisions,  or  In  any 
other  similar  defined  mode,  or  as  the  trustees  might 
deem  most  expedient,  the  gift  would  be  enforced  as  a 
public  charity. 

The  gift  in  the  case  at  bar  is  solely  for  the  benefit  of 
the  children  of  the  testator,  and  their  descendants. 
The  only  public  Interest  that  there  can  be  in  connec- 
tion with  it  is  that  where,  as  there  may  be  hereafter 
certain  destitute  persons,  descendants  of  the  testator, 
j^ho  might  otherwise  become  a  public  charge,  they  will 
be  entitled  to  relief  from  this  fund.  This  legacy,  it 
will  be  observed,  is  readily  distinguishable  from  one 
by  which  the  Income  of  a  fund  Is  devoted  to  the  poor 
of  a  particular  town  or  parish,  preference  being  given 
to  the  descendants  or  the  relations  of  the  testator.  In 
such  a  donation  there  is  a  public  object,  as  they  are 
thus  provided  for  only  as  a  part  of  the  poor  who  are  to 
receive  the  benefit  of  the  charity,  although  a  prefer- 
ence is  given  them,  on  account  of  their  descent  or  re- 
lationship, in  its  distribution. 

There  were  certain  English  oases  which,  as  the  trus- 
tees contend,  offered  strong  ground  for  holding  this 
legacy  to  be  public  charity. 

In  AUomey-Oeneral  v.  BucknaU,  2  Atk.  828  (1741), 
the  point  decided  was  that  any  person,  though  the 
most  remote  in  the  contemplation  of  the  charity, 
might  be  a  relator  in  an  Information  in  reference 
thereto.  The  facts,  as  stated  in  the  note,  do  not  show 
that  any  question  arose  as  to  whether  the  bequest  was 
a  public  charity,  the  only  inquiry  apparently  being 
whether  the  relator  was  one  of  the  poor  relations  who 
were  the  objects  of  the  bounty. 

In  WhUe  v.  White,  7  Yes.  423  (1802),  it  was  held  that 
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a  bequest  to  poor  relations  of  two  families  for  putting 
out  their  ohildreu  as  appreutioes,  the  duratiou  of 
which  would  have  exceeded  the  limits  allowed  by  law 
uuless  It  was  a  public  charity,  might  be  executed  by 
puttiug  out  those  who  were  then  ready  as  apprentices. 
There  was  no  discussion  of  the  subject  in  the  opinion 
of  the  master  of  the  rolls.  Sir  William  Grant. 

In  Attomey-Qeneral  v.  Price,  17  Ves.  371  (1810), 
there  was  a  direction  to  pay  £20  per  annum  to  the  tes- 
tator's poor  relations  in  the  county  of  Brecon,  which 
was  held  as  a  public  charity,  apparently  upon  the  au- 
thority of  /saac  V.  Defriee,  Amb.  596,  and  on  the 
ground  that  it  was  entitled  to  have  perpetual  continu- 
ance for  the  benefit  of  a  particular  class  of  poor. 

In  OiOam  v.  Taylor,  L.  R.,  16  Eq.  Cas.  581,  it  was 
held  that  where  the  testator  gave  the  residue  of  his 
real  and  personal  estate  to  trustees  for  investment  in 
their  joint  names,  and  directed  the  interest  from  time 
to  time  to  be  paid  to  such  lineal  deacendants  as  they 
might  severally  need,  the  gift  was  charitable,  and- 
that  it  need  not  be  distributed  to  those  actually  poor, 
but  only  to  those  relatively  so,  and  thus  that  if  all  the 
relations  except  one  had  £20,000  a  year,  and  the  latter 
£10,000  a  year,  he  would  be  entitled.  This  decision  is 
treated  with  but  scant  respect  in  Attomey-Oeneral  v. 
NorUiumherland,  L.R.,7Ch.  Div.  745,  by  Sir  George 
Jessel,  M.  R,  where  it  is  said  that  such  a  charity 
would  only  be  good  in  favor  of  those  actually  poor.  In 
this  latter  case  the  gift  only  gave  preference  to  the  re- 
lations of  the  testator  in  the  distribution  of  the  in- 
come of  the  trust  fund  to  the  poor,  which  was  pro- 
vided for  annually. 

These  cases  do  not  fully  sustain  the  position  that  the 
legacy  here  In  question  can  be  upheld  as  a  public  char- 
ity. In  all  of  them  there  were  persons  so  situated  as 
to  be  entitled  to  the  benefit  of  the  charity,  so  that  an 
indefinite  accumulation  was  not  to  be  i>ermitted  in 
favor  of  a  class  which  might  never  have  an  existence, 
or  might  never  come  into  existence  within  any  period 
of  time  when  its  connection  with  the  testator  could  be 
traced. 

Bequests  in  favor  of  poor  relations  also  are 
for  a  far  more  extensive  class  than  descendants. 
While  the  failure  of  issue,  and  thus  the  termination  of 
the  line  of  lineal  descent,  is  comparatively  common, 
the  ancestors  of  every  person  are  indefinitely  numer- 
ous, and  there  can  be  no  failure  of  collateral  relations, 
except  such  as  may  arise  from  the  impossibility  of  trac- 
ing the  descent  of  the  testator. 

Without  desiring  to  express  any  opinion  as  to 
whether  we  should  hold  it  to  be  our  duty  to  follow  the 
doctrine  of  these  cases  if  the  question  presented  by  the* 
case  at  l)ar  was  fairly  within  them,  the  reasons  why 
the  gift  of  the  testator  cannot  be  sustained  as  a  public 
charity  appear  to  us  entirely  sufficient.  It  is  the  pol- 
icy of  the  law  to  prevent  indefinite  accumulation  of 
property  for  the  benefit  of  individuals.  The  descend- 
ants of  the  testator  are  now,  and  have  been  since  his 
decease,  in  comfortable  circumstances.  Not  only  may 
a  long  time  elapse  before  any  descendant  will  exist  who 
can  be  termed  *^  a  destitute  person,**  but  such  a  time 
may  practically  never  occur,  as  it  may  be  at  so  distant 
a  period  that  descent  cannot  be  traced,  or  the  event 
of  the  failure  of  descent  from  the 'testator  may  render 
it  impossible  that  it  should  ever  occur.  In  the  expec- 
tation of  the  remote  contingency  that  there  shall  be  a 
descendant  who  is  a  destitute  person,  the  fund  is  to 
be  permitted  to  accumulate  if  the  will  of  the  testator 
is  followed.  If  the  line  of  descent  from  the  testator 
fails,  it  will  have  been  accumulated  for  his  heirs,  it 
may  be,  in  a  remote  generation.  There  is  no  general 
public  object  sufficient  to  justify  this  accumulation  in 
the  possible  ad vautage  which  the  public  may  obtainby 
having  the  descendants  of  the  testator  protected  from 


beggary,  and  thus  from  becoming  a  public  charge.  To 
establish  as  a  permanent  charity  a  provision  for  a  sin- 
gle family,  and  thus,  it  may  l>e,  to  prevent  an  indefi- 
nite accumulation  of  property  which  might  eventually 
be  solely  for  the  benefit  of  the  testator's  heim,  and 
those  who  claim  under  them,  would  be  foreign  to  the 
general  principles  of  our  law  on  this  subject,  and  can- 
not be  justified  by  so  slight  a  prospective  public  ben- 
efit. 

The  result  is  that  the  portion  of  the  eighth  clause  of 
the  testator's  will  which  seeks  to  establish  a  trust  in 
two-thirds  of  the  residue  of  his  estate  for  the  benefit 
of  his  children  and  their  descendants  "who  may  be 
destitute,  and  in  the  opinion  of  the  trustees  need  such 
aid,**  must  be  deemed  to  be  invalid  and  without  effect. 

Demurrer  overruled. 


INSURANCE  —  LIFE^  A  GREEMENT  FOR  —  PRO-^ 

POSAL  AND  ACCEPTANCE— MATERIAL 

ALTERATION  OF  RISK  BEFORE 

TENDER  OF  PREMIUM. 

ENGLISH  COURT  OF  APPEAL,  MARCH  6,  1888. 

Canning  v.  Pabquhab.* 

A^roposal  was  made  to  an  insurance  company  for  an  insur- 
ance on  the  life  of  the  proposer,  who  made,  on  a  form  is- 
sued by  the  company,  statements  as  to  his  state  of  health 
and  other  matters,  and  a  declaration  that  the  statements 
were  true  and  were  to  be  taken  as  the  basis  of  the  con- 
tract. The  proposal  was  accepted  at  a  specified  pre- 
mium, but  upon  the  terms  that  no  insurance  should  take 
effect  till  the  premium  was  paid.  Before  tender  of  the 
premium,  there  was  a  material  alteration  in  the  state  of 
the  health  of  the  proposer,  and  the  company  refused  to 
accept  the  premium  or  to  issue  a  policy.  Heldt  that  the 
nature  of  the  risk  having  been  altered  at  the  time  of  the 
tender  of  the  premium  there  was  no  contract  binding  the 
company  to  issue  a  policy. 

APPEAL  from  the  judgment  of  Pollock,  B.,  for  the 
defendant  on  further  consideration. 

The  plaintiff  was  the  administrator  of  A.  S.  Canning, 
deceased,  and  the  action  was  brought  against  the  de- 
fendant as  representing  the  Sun  Life  Assurance  So- 
ciety. The  cause  of  action  alleged  was  that  the  so- 
ciety agreed  with  A.  S.  Canning  In  his  life-time  to  in* 
sure  his  life  for  one  year  on  payment  by  or  on  his  be- 
half of  the  premium  of  471. 18s.  4d.,  but  although  the 
premium  was  tendered  within  one  month  of  the  ac- 
ceptance by  the  society,  the  time  allowed  for  pay- 
ment thereof,  yet  the  society  refused  to  receive  It,  and 
repudiated  the  agreement,  and  refused  to  Issue  a  pol- 
icy or  to  pay  on  the  death  of  A.  S.  Canning  the  sum 
insured,  or  any  of  It. 

The  facts  were  as  follows :  On  the  8th  of  Dec,  1883, 
a  proposal  form  was  forwarded  by  one  Walters  to  the 
society.  The  form  contained  the  usual  questions  that 
are  put  to  proposing  Insurers  duly  answered  by  A.  8. 
Canning,  and  a  certificate  signed  by  him  that  all  the 
statements  were  true,  that  he  was  then  in  good  health, 
and  as  to  certain  other  matters,  and  a  declaration  as 
follows:  "I,  Alfred  Samuel  Canning,  described  in 
the  foregoing  proposal,  being  desirous  of  assuring  with 
the  Sun  Life  Assurance  Society,  the  sum  of  2000^  with 
profits  on  my  own  life,  do  hereby  declare  that  the 
whole  of  the  statements  made  by  me  in  the  said  pro- 
posal are  true;  and  this  declaration,  together  with  the 
certificate  signed  by  me  In  the  presence  of  the  med- 
ical examiner,  Is  to  be  the  basis  of  the  contract  be- 
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tween  me  and  the  said  society ;  and  if  any  untrue  aver- 
ment is  ooutained  in  this  deolaraliou,  in  the  state- 
meuts  made  by  me  in  the  said  proposal,  or  in  the  said 
certificate,  then  this  contract  shall  be  void  and  all 
moneys  which  shall  have  been  paid  to  the  said  society 
upon  account  of  the  insurance  made  in  consequence 
thereof  shall  be  forfeited."  On  the  14th  of  Decem- 
ber the  actuary  wrote  to  Walters:  "The  proposal  to 
insure  20002.  with  profits  on  the  life  of  Mr.  Alfred 
Samuel  Canning  has  been  accepted  at  the  annual  prem- 
ium of  47L  188.  4d."  There  was  a  note  to  the  latter, 
*'  No  assurance  can  take  place  until  the  first  premium 
is  paid.'*  On  the]  7th  of  January,  1884,  a  letter  was 
written  on  behalf  of  the  society  to  Waltera,  remind- 
.ing  him  that,  "  unless  the  first  premium  is  paid  by  the 
14th  inst.,  Mr.  Canning  will  have  to  sign  a  certificate 
of  health,"  and  adding,  *' on  receipt  of  the  premium 
the  policy  will  be  prepared."  In  the  meanwhile,  on 
the  5th  of  January,  Canning  had  fallen  over  a  cliff, 
and  seriously  injured  himself.  On  the  9th  of  January 
Walters  went  to  the  ofiQce  of  the  society,  and  tendered 
the  premium,  but  at  the  same  time  he  informed  them 
of  the  accident  to  Canning,  and  the  premium  was  re- 
fused. Canning  died  shortly  after.  The  action  was 
tried  before  Pollock,  B.,  without  a  jury,  and  after 
hearing  arguments,  on  further  consideration,  judg^ 
ment  was  given  for  the  defendant  with  costs.  The 
plaintiff  appealed. 

A.  Charles,  Q.  C,  and  R,  M.  Bray,  for  plaintiff. 

E.  Clarke.,  Q.  C,  and  Jew\e,  for  defendant. 

R,  M.  Bray,  in  reply. 

Lord  Eshbr,  M.  R.  This  seems  to  me  to  be  a  veiy 
important  case  in  insurance  law,  and  at  the  begin- 
ning of  it  I  was  much  taken  with  the  ordinary  propo- 
sition that  a  proposal  and  an  acceptance  of  that  pro- 
posal make  a  contract.  Whether  that  is  so  or  not  de- 
pends on  whether  the  one  was  meant  to  be  a  proposal, 
and  the  other  an  acceptance  by  way  of  contract,  and 
weare  bound  to  look  further  and  see  what  was  the 
subject-matter.  What  is  the  contract  of  life  assur- 
ance? It  is  this,  *' Taking  the  life  to  t>egood  at  the 
commencement  of  the  risk  I  insure  that  life  for  a  year 
at  a  certain  premium."  From  this  it  is  apparent  that 
the  material  moment  for  the  agreement  as  to  the  state 
of  health  is  when  the  risk  commences,  that  is,  at  the 
beginning  of  the  year,  for  it  is  not  denied  that  the 
at^reement  is  only  for  a  year.  Now  it  is  said  that  be- 
fore that  year  commenced  there  was  a  binding  agree- 
ment to  insure.  But  is  it  possible  to  say  that  when 
parties  are  discussing  beforehand  the  conditions  of  the 
risk  they  mean  to  treat  what  they  then  say  are  the  ex- 
isting facts  as  binding  them  when  the  moment  to 
make  the  contract  arrives?  No  one  can  bind  himself 
as  to  the  state  of  his  health  a  short  time  hence,  and  a 
man  who  makes  a  statement  as  to  his  state  of  health 
cannot  mean  to  be  bound  as  to  what  it  will  be  a  month 
hence,  neither  can  the  person  to  whom  the  statement 
is  made  be  taken  to  rely  on  it  farther  than  as  it  may 
g>iide  him  in  accepting  the  insurance  or  not.  These 
considerations  show  that  all  these  statements  which 
are  made  preliminary  to  the  moment  of  insurance  are 
not  considered  by  either  party  as  contractual  state- 
ments, but  as  expressions  of  intention  on  the  one  side 
to  insure,  on  the  other  to  accept  the  risk.  That  seems 
to  me  to  be  the  view  at  which  we  must  arrive  looking 
at  this  as  a  business  transaction.  Now  there  is  no 
case  that  supports  affirmatively  this  view,  but  it  is 
supported  negatively  by  the  fact  that  during  all  the 
years  that  life  insurance  has  been  known  and  prac- 
ticed, there  is  no  case  in  the  books  or  known  to  any 
one  in  which  an  action  such  as  this  has  been  main* 
tained.  These  considerations  are  conclusive  to  my 
mind  that  what  was  said  was  preliminary  to  the  con- 
tract of  insurance,  and  was  never  intended  by  either 
party  to  be  a  contract  in  itself. 


From  this  it  follows  that  after  the  insurance  com-  . 
pauy  have  said  that  they  accept  the  proposal,  and  that 
if  the  premium  is  paid  they  will  issue  a  policy, 
although  there  is  no  change  in  the  circumHtancee,  and 
all  that  has  happened  is  that  they  alter  their  mind, 
yet  they  are  not  bound  to  accept  the  premium.  I  do 
not  shrink  from  saying  that  in  my  view  of  insurance 
law  there  is  no  contract  in  such  a  case  binding  them  to 
accept  the  premium.  If  so  this  action  fails,  because 
tender  is  only  equivalent  to  payment  if  the  person  to 
whom  the  money  is  offered  is  bound  to  accept  it.  If 
the  premium  is  offered  and  accepted  there  is  at  once 
an  insurance,  and  the  year  for  which  the  insurance 
runs  commences  then,  and  if  the  policy  is  drawn  up 
properly  that  will  appear  in  it. 

But  then  there  is  another  view  short  of  that.  Sup- 
posing it  to  be  true  that  after  all  the  terms  arc  agreed 
on,  and  the  premium  is  offered,  the  company  are 
bound  to  accept  it,  when  does  the  contract  of  insur- 
ance commence?  It  commences  at  the  time  when  the 
premium  is  offered,  because  in  this  cose  tender  would 
be  as  good  as  payment.  There  is  no  insurance  before 
that,  but  only  a  contract  to  the  effect,  *' If  you  will 
offer  the  premium  we  will  insure."  The  only  consid- 
eration any  one  can  suggest  for  this  contract  is  the 
trouble  the  man  takes  to  bring  his  money.  What 
then  happens  with  regard  to  any  previous  examina- 
tion or  declaration  of  health,  neither  of  which  is  ma- 
terial unless  the  company  insist  upon  it.  This  is  ma- 
terial, that  the  person  to  be  insured  should  not  con- 
ceal any  material  fact,  and  that  his  statements,  if  he 
makes  any,  should  be  correct.  In  this  case  the  decla- 
ration was  a  representation  which  was  true  at  the 
time  it  was  made.  In  insurance  law  that  is  not  the 
material  time,  but  the  material  time  is  the  moment 
when  the  insurance  is  made,  and  the  representations 
ought  to  be  true  then.  If  there  has  been  a  material 
change  there  ought  to  be  an  alteration  of  the  represen- 
tation, and  the  ground  for  entering  into  the  contract 
is  altered.  In  this  case  the  ground  of  the  contract  to 
give  an  insurance  being  changed,  it  was  not  binding 
on  the  society  at  the  time  of  the  tender  of  the 
premium,  and  they  had  a  right  to  say  "the  cir- 
cumstances are  altered,  therefore  we  will  not  in- 
sure, even  though  if  the  circumstances  had  not 
been  altered,  they  would  have  been  bound  by  their 
contract.  It  seems  to  me  therefore  that  the  appeal 
fails.  In  my  opinion  however  the  real  ground  for  our 
decision  is  that  the  negotiations  before  the  time  when 
the  policy  is  effected  are  mere  statements  of  inten- 
tion, and  that  till  the  insurance  company  accept  the 
premium  they  have  a  right  to  decline  to  accept  the 
risk. 

LiNDLET,  L.  J.  This  action  is  for  damages  for 
breach  of  a  contract  to  grant  a  policy  on  the  life  of 
Canning,  and  the  question  is  whether  the  Sun  Office 
was  bound  to  issue  a  policy.  This  turns,  it  appears  to 
me,  on  the  question  whether  the  office  was  bound  to 
accept  the  premium  which  was  tendered  during  the 
life-time  of  Canning.  It  is  said  the  office  was  so  bound 
by  oontraot,  and  we  have  to  investigate  this  and  see 
how  it  is  made  out.  On  the  8th  of  December  Can- 
ning sent  a  proposal  to  the  office.  In  that  there  was 
nothing  about  th'e  premium  that  would  be  payable; 
with  that  document  was  a  declaration  of  the  truth  of 
certain  statements  made  by  Canning,  which  was  to  l)e 
the  basis  of  the  contract.  That  was  followed  by  t  lie 
usual  reference  to  friends,  and  an  examination  by  ibc 
medical  officer  of  the  office.  On  the  14th  of  Decem- 
ber the  office  made  a  communication  to  Canning, 
through  Walters,  that  his  proposal  had  been  accepted 
subject  to  payment  of  a  certain  premium.  I  pause 
here  for  a  moment  to  considef  the  effect  of  tbese 
negotiations.  It  was  urged  on  the  part  of  the  plain- 
tiff that  there  was  then  a  complete  contract  binding 
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the  office  ou  paymeut  or  teuder  of  the  premium  to  is- 
sue a  policy  of  iiisurauoe.  It  is  true  that  there  had 
been  au  acoepiauoe  of  Cauuiiig's  offer,  but  he  had  uot 
at  this  time  assented  to  the  company's  terms ;  and 
until  he  assented  to  them  there  was  no  contract  bind- 
ing the  company.  The  company's  acceptance  of  Can- 
ning's offer  was  not  a  contract  but  a  counter  offer. 
Subsequently  the  premium  was  tendered,  and  I  think 
there  would  be  considerable  difficulty,  if  there  had 
been  no  change  In  the  risk,  in  saying  that  the  com- 
pany, under  such  oircumstanoee,  might  decline  to  ac- 
cept the  premium  and  issue  the  policy.  In  the  case 
supposed  the  counter  offer  would  be  a  continuing 
offer;  the  tender  would  be  an  acceptance  of  it,  and  the 
company  would  be  bound  to  issue  the  policy.  But  the 
case  supposed  is  uot  the  case  we  have  to  deal  with 
here,  because  another  element  is  introduced  by  reason 
of  the  material  change  in  the  risk  in  the  interval  l>e* 
tweeu  what  I  have  called  the  counter  offer  and  the 
tender  of  the  premium.  If  Canning  had  tendered  the 
money  and  had  not  informed  tha  office  of  the  altera- 
tion in  the  character  of  the  risk,  he  would  have  been 
attempting  to  take  advantage  of  an  offer  intended  to 
cover  one  risk  in  order  to  make  it  cover  another  risk 
not  known  to  the  office.  In  other  words,  if  he  had 
paid  the  money  without  disclosing  to  the  office  the 
fact  that  his  statements,  which  were  true  when  he 
made  them,  were  so  no  longer,  he  would  have  done 
that  which  would  have  been  plainly  dishonest.  But 
that  was  not  done,  the  alteration  was  disclosed,  and 
the  company  refused  to  take  the  risk.  I  think  they 
were  perfectly  justified  in  so  refusing.  It  comes  to 
this,  there  was  no  contract  before  the  tender;  and  the 
risk  being  changed  the  company's  offer  could  not 
fairly  be  regarded  as  a  continuing  offer  which  Can- 
ning was  entitled  to  accept.  His  tender  was  in  truth 
a  new  offer  for  a  new  risk  which  the  company  were  at 
liberty  to  decline.  It  appears  to  me  therefore  that 
this  action  fails,  and  the  appeal  ought  to  be  dis- 
missed. 

Lopes,  L.  J.  This  is  an  action  brought  by  the  plain- 
tiff, as  the  legal  representative  of  a  deceased  person 
who  endeavored  to  effect  an  insurance  with  the  Sun 
Office,  to  recover  compensation  because  they  had  not, 
in  accordance  with  an  agreement  they  made,  issued  a 
life  policy.  The  plaintiff  relies  upon  the  proposal 
made  by  the  deceased,  and  the  acceptance  by  the 
office.  I  think  however  that  these  amounted  only  to 
negotiations.  All  that  was  done  was  preliminary  and 
with  a  view  to  au  insurance  to  be  thereafter  made,and 
no  final  contract  between  the  parties  was  intended 
until  the  premium  should  be  paid.  I  am  fortified  in 
this  view  by  finding  that  in  the  acceptance  itself  is  the 
declaration  that  there  is  to  be  no  insurance  till  the 
first  premium  is  paid.  It  appears  to  me  that  the  true 
meaningof  this  is  that  until  the  premium  is  paid  no 
liability  at  all  is  to  attach  to  the  office.  That  being  so 
when  the  premium  was  tendered,  the  office  were  jus- 
tified in  refusing  to  accept  it  ou  the  ground  that  no 
binding  contract  existed  which  compelled  them  to  do 
so.  They  were  entitled  to  say  that  what  had  taken 
place  between  the  parties  amounted  to  a  negotiation 
only,  and  that  as  there  bad  been  a  change  in  matters 
materially  affecting  the  risk,  they  had  a  right  to  with- 
draw their  acceptance  of  the  plaintiff's  offer.  If  there 
had  been  no  change  of  circumstances,  and  the  pre- 
mium had  been  duly  tendered,  I  might  have  a  difficulty 
in  saying  that  the  office  could  have  refused  to  issue 
a  policy,  but  that  question  does  not  arise,  and  I  do  not 
wish  to  express  any  opinion  about  it. 

Appeal  dismisted. 

Solicitors  for  pla)ntifliB,  OouhI]/,  Son  and  Tarry, 

Solicitor  for  defendants,  Ford^  Banhen  Ford,  and 
Ford. 


CARRIER-DELAY  BY  STRIKERS, 
NEW  YORK  OOUET  OF  APPEALS,  JUNE  22,  1888. 

Geismsr  y.  Lake  Shore  and  Michigan  Southern 
R.  Co.* 

Where  delay  in  delivering  freight  is  caused  not  by  the  re- 
fusal of  employees  on  a  strike  to  return  to  work,  but  by 
the  unlawful  and  violent  conduct  of  the  strikers,  after 
they  have  abandoned  the  service  of  the  company,  defend- 
ant is  not  liable. 

APPEAL  from  order  of  General  Term,  fifth  depart- 
ment, denying  motion  for  a  new  trial,  and  from 
the  judgment  ordered  for  plaintiff  on  the  verdict. 

Upon  the  trial  of  this  action  there  was  evidence 
proving  or  tending  to  prove  these  facts:  On  the  2Ist 
day  of  July,  1877,  the  plaintiff  delivered  to  the  defend- 
ant, at  Toledo,  In  the  State  of  Ohio,  a  large  number  of 
cattle  and  hogs,  to  be  transported,  within  a  reason- 
able time,  over  its  railroad,  to  Buffalo  in  this  State, 
there  to  be  delivered  to  him.  The  usual  and  ordinary 
time  for  the  transportation  of  such  freight  between 
the  two  places  named  was  about  twenty-five  hours. 
The  plaintiff's  cattle  and  hogs  were  started  on  a  train 
of  defendant's  cars  for  their  destination,  and  were 
carried  with  reasonable  dispatch  and  without  delay  so 
far  as  Coliingswood,  in  the  State  of  Ohio,  where  they 
arrived  on  the  22d  day  of  July.  Coliingswood  was  a 
place  where  it  was  usual  and  customary  for  the  de- 
fendant to  stop  ail  its  stock  trains  for  the  purpose  of 
changing  engines,  engineers,  firemen  and  crews  em- 
ployed on  such  trains,  and  the  train  on  which  plain- 
tiff's stock  was  shipped,  stopped  there  for  the  purpose 
of  making  such  usual  changes. 

When  plaintiffs  stock  arrived  there  the  defendant 
was  willing  and  desirous  to  proceed  and  continue  the 
carrying  of  the  stock  to  Buffalo,  and  had  all  the  neces- 
sary oars,  locomotives  and  employees  to  make  up  and 
manage  the  train ;  but  it  was  prevented  from  proceed- 
ing immediately,  and  accomplishing  in  the  usual  time 
the  carriage  of  the  stock  to  its  destination  in  conse- 
quence of  a  portion  of  its  employees  striking  and  re- 
fusing to  run  the  train,  or  to  permit  others  so  to  ^^o. 
A  few  weeks  prior  to  the  arrival  of  the  plaintiff's 
stock  at  Coliingswood,  the  defendant  made  an  order 
reducing  the  pay  of  its  employees  engaged  on  its  train, 
and  at  its  stations  and  shops  ten  per  cent,  and  by  rea- 
son of  such  reduction  many  of  the  employees  refused 
to  work  on  the  defendant's  trains  or  to  permit  others 
to  work  who  were  willing  to,  and  many  of  the  firemen 
and  brakemen  who  had  l>een  in  the  defendant's  em- 
ploy took  forcible  possession  of  some  of  the  defend- 
ant's engines,  and  some  of  the  fixtures  of  the  engines 
and  detached  engine  hose,  let  the  water  out  of  the  en- 
gine l>oilers,  uncoupled  oars,  carried  away  and  hid 
some  coupling  pins  and  links,  placed  the  engines  in 
the  round-house  and  barricaded  the  same. 

The  persons  who  took  such  forcible  possession  of  the 
property  of  the  defendant  were  a  great  number  (over 
two  hundred  persons)  the  greater  portion  of  whom 
were  firemen  and  brakemen  who  had  been  in  the  em- 
ploy of  the  defendant  up  to  the  time  of  the  strike  on 
the  2^  day  of  July,  and  were  the  controlling  element 
of  the  force  which  prevented  the  moving  of  defend- 
ant's trains  at  (\>llingswood.  Such  persons  boldly  and 
defiantly  refused  to  obey  any  of  the  orders  of  the  de- 
fendant's officers,  and  refused  to  permit  any  of  the 
defendant's  trains  to  be  moved,  and  threatened  ih^i- 
sons  who  should  attempt  to  move  any  of  the  trniuM  m- 
oars  until  the  demands  of  the  strikers  should  first  be 
complied  with. 

The  officers  of  the  defendant  made  various  attempts 


* 84  Hun,  50,  reversed. 
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to  move  trains  from  CoUinKSwood,  and  placed  on  the 
trains  employees  who  were  willing  to  work  and  oper- 
ate the  same;  bat  they  were  prevented  from  moyiuK 
the  trains  by  threats,  and  were  oompelled  to  desist 
from  all  attempts  to  move  them  from  Colliiigs- 
wood. 

Daring  all  the  time  from  the  day  the  stook  arrived 
at  CoUingswood  nntil  it  was  finally  reshlpped,  the  offi- 
cers of  the  defendant  exerted  themselves  with  great 
diligence  to  move  the  trains,  and  to  Induce  and  per- 
snade  those  who,  up  to  that  time,  had  been  In  the  em- 
ploy of  the  defendant,  to  return  to  their  places  on  the 
trains,  and  to  permit  the  defendant  to  have  the  use 
and  control  of  Its  property,  the  railroad  and  its  fix- 
tares;  but  they  openly  declared  and  announced  that 
they  would  do  so  only  upon  the  condition  that  the 
order  of  the  defendant  reducing  the  wages  of  the  em- 
ployees should  be  annulled,  and  the  wages  restored  as 
they  were  before  the  reduction :  they  also  demanded 
the  annalling  of  the  rule  requiring  certain  qunllflca- 
tions  of  engineers,  and  the  removal  of  the  general 
master  mechanic,  and  that  no  one  should  be  dis- 
charged for  taking  part  In  the  riot;  and  the  strikers 
would  hare  disbanded  and  the  late  employees  of  the 
defendant  would  have  promptly  resumed  their  em. 
ployment  with  the  defendant,  and  would  have  ceased 
all  force  and  violence  to  the  defendant,  Its  officers  and 
employees^ and  would  have  allowed  and  restored  to 
the  defendant  the  full  and  complete  control  of  all  its 
property  and  its  railroad  had  their  demands  been  ac- 
ceded to;  but  the  defendant  refused  to  accede  to  the 
demands. 

There  was  a  sufficient  number  of  other  competent 
workmen  willing  and  ready  to  take  the  places  of  the 
strikers  at  such  reduced  wages,  who  could  at  anytime 
have  been  so  employed,  and  who  would  have  moved 
defendant's  train,  except  for  the  violent  opposition  of 
the  strikers.  After  the  strike-  had  continued  for  a 
period  of  eleven  days  it  ceased,  aud  all  the  late  em- 
ployees of  the  defendant,  who  were  engaged  in  the 
strike,  resumed  work  on  the  defendant's  cars,  and  the 
defendant  was  restored  to  the  possession  of  all  its 
property  and  railroad  and  fixtures  so  taken  possession 
of  by  the  strilcers ;  but  the  wages  were  not  restored 
nor  other  concessions  made  by  the  defendant. 

If  it  had  not  been  for  those  who  had  been  in  the  em- 
ploy of  the  defendant  up  to  the  time  of  the  commence- 
ment of  the  strike,  the  defendant  could  have  over- 
come the  resldtance,  and  transported  plaintifTs  stock 
in  due  and  ordinary  time.  As  soon  as  the  strike 
ceased,  the  defendant  transported  the  plaintiff's 
stock  to  Buffalo,  and  there  delivered  it  to  the  plaintiff, 
who  took  portsession  of  it.  The  plaintiff  suffered  great 
damage  from  the  delay,  to  recover  which  this  action 
waft  conimenc«^d. 

The  trial  judge,  among  other  things,  charged  the 
jury  **  that  If  the  strike  had  its  origin  in  the  minds  of 
the  defendant's  employees,  that  it  began  with  them 
and  terminated  when  they  were  ready  to  end  it,  and 
that  strangers,  outside  parties,  joined  them  through 
sympathy  or  other  cause,  the  defendant  is  not  exempt 
and  the  plaintiff  may  recover  damages;"  ''that 
whether  the  delay  in  bringing  forward  this  train  arose 
because  the  defendant's  engineers,  brakemen  and  fire- 
men were  on  a  strike,  declining  to  work,  and  the  com- 
pany had  not  men  to  carry  on  its  business,  or  that 
they  would  not  do  it  or  suffer  others  to  do  it,  even 
though  they  were  active  In  their  resistance,  although 
I  hey  onmniitted  violence  If  they  were  the  servants  or 
Hinployees  of  the  defendant,  nevertheless  It  is  im- 
piitabie  to  the  defendant  In  this  case; "  '*  that  if  the 
defendant's  employees  were  willing  to  carry  on  the 
business,  and  other  men,  which  have  been  mentioned, 
sought  to   prevent  those    who  were    willing  to  work 


from  carrying  on  its  business  and  continuing  their 
labor,  and  that  it  was  effective  and  sufflcient  to  pre- 
vent those  who  were  willing  from  going  in  the  employ 
of  the  company,  and  this  ounibination  was  strong  and 
powerful,  strong  in  its  moral  position,  strong  in  Its 
physical  power  to  overmaster  and  control  the  situa- 
tion, and  prevent  the  company  from  bringing  out  its 
engines  and  starting  out  the  trains,  and  so  extended 
from  Cleveland  to  Buffalo,  embracing  Erie,  it  is  no 
excuse  for  the  delay,  because  if  the  strikers  were  the 
defendant's  employees,  they  represented  the  defend, 
ant;  they  were  its  servants  and  agents,  and  their  acts 
were  the  acts  of  the  corporation." 

To  all  these  portions  of  the  charge  defendant's  coun- 
sel excepted ;  and  be  requested  the  judge  to  charge, 
"that  if  the  juiy  believe  from  the  evidence  that  the 
cattle  were  delivered  in  Buffialo  at  as  early  a  day  as 
was  possible  under  all  the  circumstances  in  the  cose, 
they  will  find  for  the  defendant;"  'Hhat  if  the  jury 
believe  from  the  evidence  that  on  and  after  the  2l8t 
day  of  July,  1877,  the  railroad  tracks,  depots  and  roll- 
ing stock  of  the  defendant  were  taken  forcible  posses- 
sion of  by  a  body  or  bodies  of  armed  men,  among 
whom  were  some  of  Its  employees,  and  that  they  con- 
tinued to  hold  possession  thereof  by  force  of  arms  for 
several  days,  by  reason  of  which  the  delivery  of  plain- 
tiff's stock  at  Buffalo  was  delayed  until  August  4, 1877, 
the  plaintiff  cannot  recover;"  *'that  if  the  jury  be- 
lieve from  the  evidence  that  under  the  circumstances 
the  defendant  could  not  have  moved  the  stock  from 
CoUingswood  to  Buffalo  previous  to  the  time  it  did 
without  endangering  life  and  property,  then  that  the 
defendant  was  justified  in  delaying  the  delivery  of  the 
stock  until  it  was  actually  delivered;'*  ''that  if  the 
cause  of  the  detention  of  the  plaintiffs  stock  arose 
from  forcible  resistance  of  the  late  employees  of  the 
defendant,  the  defendant  having  at  all  tiroes  sufficient 
force  of  faithful  employees  to  have  operated  and  run 
the  defendant's  road  had  it  not  been  for  such  forcible 
resistance,  then  the  plaintiff  cannot  recover;"  "that 
if  any  of  the  employees  of  the  defendant  joined  the 
strikers,  they  ceased  from  that  time  to  be  employees 
of  the  company,  and  the  defendant  Is  not  in  any  way 
responsible  for  their  acts."  The  judge  declined  to 
charge  each  of  these  requests,  and  the  defendant's 
counsel  duly  excepted.  The  jury  rendered  a  verdict 
for  the  plaintiff.  The  defendant  appealed  to  the  Gen- 
eral Term,  and  from  affirmance  there  to  this  court. 

D.  H.  McMUlany  for  appellant. 

A,  Mootf  for  respondent. 

EarIj,  J.  We  are  of  opinion  that  the  learned  trial 
judge  fell  into  error  as  to  the  rules  of  law  of  vital 
and  controlling  importance  In  the  disposition  of  this 
case. 

A  railroad  carrier  stands  upon  the  same  footing  as 
other  carriers,  and  may  excuse  delay  in  the  delivery  of 
goods  by  accident  or  misfortune,  not  inevltalile  or 
produced  by  the  act  of  God.  All  that  can  be  required 
of  It  in  any  emergency  la  that  it  shall  exercise  due 
care  and  diligence  to  guard  against  delay,  and  to  for- 
ward the  goods  to  their  destination ;  and  so  it  has 
been  uniformly  decided.  Wibert  v.  New  York  &  Erie 
R.  Co.,  12  N.  y.  245;  Blackatock  v.  New  York  &  Erie 
R,  Co.,   20  id.  48. 

In  the  absence  of  special  contract  there  is  no  abso- 
lute duty  resting  upiHi  a  railroad  carrier  to  deliver  the 
goods  intrusted  to  it  within  what,  under  ordinary  cir- 
cumstances, would  be  n  reasonable  time.  Kot  only 
storms  and  fioods  and  other  natural  causes  may  ex- 
cuse delay,  but  the  conduct  of  men  may  also  do  so. 
An  incendiary  may  burn  down  a  bridge,  a  mob  may 
tear  up  the  tracks  or  disable  the  rolling  stock  or  inter- 
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pose  irresistible  force  or  overpowering  intiroidation, 
and  the  only  duty  resting  upon  the  carrier,  not  other- 
wise iu  fault,  is  to  use  reasonabie  efforts  and  due  dili- 
gence to  overcome  the  obstacles  thus  interposed  and 
to  forward  the  goods  to  their  destination. 

While  the  court  below  conceded  this  to  be  the  gen- 
eral rule,  it  did  not  give  the  defendant  the  benefit  of 
it  because  It  held  that  the  men  engaged  in  the  violent 
and  riotous  resistance  to  the  defendant  were  Its  em- 
ployees, for  whose  conduct  it  was  responsible,  and  in 
that  holding  was  the  fundamental  error  committed 
by  it.  It  is  true  that  these  men  had  been  iu  the  em- 
ployment of  the  defendant.  But  they  left  and  aban- 
doned that  employment.  They  ceased  to  be  in  its 
service  or  in  any  sense  its  agents  for  whose  conduct  it 
was  responsible.  They  not  only  refused  to  obey  Its 
orders  or  to  render  it  any  service,  but  they  willfully 
arrayed  themselves  in  positive  hostility  against  It,  and 
intimidated  aud  defeated  the  efforts  of  employees  who 
were  willing  to  serve  it.  They  became  a  mob  of  vic- 
ious law  breakers,  to  be  dealt  with  by  the  government 
whose  duty  it  was,  by  the  use  of  adequate  force,  to  re- 
store order,  enforce  proper  respect  for  private  prop- 
erey  and  private  rights  and  obedience  to  law.  If  they 
had  burned  down  bridges,  torn  up  tracks,  or  gone  in- 
to passenger  oars  and  assaulted  passengers,  upon  what 
principle  could  it  be  held  that  as  to  such  acts  they 
were  the  employees  of  the  defendant  for  whom  it  was 
responsible?  If  they  had  sued  the  defendant  for  wages 
for  the  eleven  days  when  they  were  thus  engaged  in 
blocking  its  business,  no  one  will  daimjthat  they  could 
have  recovered. 

It  matters  not  if  it  be  true  that  the  strike  was  con- 
ceived and  organized  while  the  strikers  were  in  the 
employment  of  the  defendant.  In  doing  that  they 
were  not  In  its  service  or  seeking  to  promote  its  inter- 
est or  to  discharge  any  duty  they  owed  it;  but  they 
were  engag^  in  a  matter  entirely  outside  of  their  em- 
ployment, and  seeking  their  own  ends  and  not  the  in- 
terests of  the  defendant.  The  mischief  did  not  come 
from  the  strike  from  the  refusal  of  the  employees  to 
work,  but  from  their  violent  and  unlawful  conduct 
after  they  bad  abandoned  the  service  of  the  defend- 
ant. 

Here  upon  the  facts,  which  we  must  assume  to  be 
true,  there  was  no  default  on  the  part  of  the  defend- 
ant. It  had  employees  who  were  ready  and  willing  to 
manage  its  train  and  carry  forward  its  stock,  and  thus 
perform  its  contract  and  discharge  Its  duty,  but  they 
were  prevent-ed  by  mob  violence  which  the  defendant 
could  n(»t  by  reasonable  efforts  overcome.  That  under 
such  circumstances  the  delay  was  excused  had  been 
held  in  several  cases  quite  analogous  to  this,  which  are 
entitled  to  much  respect  as  authorities.  PiUehurgh  A 
C.  i?.  Co.  V.  Bogen,  84  III.  86;  8.  C,  25  Am.  Rep.  422; 
PiUabftrgh  C.  W,  L.  By,  Co,  v.  HaUoieelU  65  Ind.  188; 
8.  C,  32  Am.  Rep.  68;  BenneU  v.  L.  8,  A  M,  S,  R.  Co,, 
6  Am.  &  Eng.  Cas.  891;  /.  <Jb  W.  L,  R,  Co.  v.  Juntffen,  10 
Bradw.  295. 

The  case  of  Weed  v.  Panama  R.  Co.,  17  N.  Y.  262, 
and  Blaokstock  v.  N.  Y.  A  Erie  B,  Co,,  1  Bosw.  77; 
affirmed,  20  N.  Y.  48,  do  not  sustain  the  plain tllTs  con- 
tention here.  If  In  this  case  the  employees  of  the  de- 
fendant had  simply  refused  to  discharge  their  duties, 
or  to  work,  or  had  suddenly  abandoned  its  service, 
offering  no  violence  and  causing  no  forcible  obstruc- 
tion to  its  business,  those  authorities  could  have  been 
cited  for  the  maintenance  of  an  action  upon  princi- 
ples stated  in  the  opinions  in  those  oases. 

We  are  therefore  of  opinion  that  this  Judgment 
should  be  reverBedJaod  a  new  trial  granted,  costs  to 
abide  event. 


All  concur. 


Judgment  reversed. 


CONTRA  CT^CERTIFICA  TE  OF  DEPOSIT, 

SUPREME  COURT  OP  INDIANA,  JUNE  M,  1888. 

Lang  v.  Straus.* 
A  certificate  of  deposit  contains,  byimplioatlon   of  law,  a 
promise  to  repay  the  depositor  his  money,  and  is  a  writ- 
ten contract.for  the  payment  of  money. 

APPEAL  from  Noble  Circuit  Court.  On  petition  for 
rehearing. 

Qretn  <fc  HothtoeU  and  B.  O,  Zimmerman,  for  appel- 
lant. 

J,  I,  Best  and  J.  B,  Bdker,  for  appellees. 

EujIOTT,  J.  The  instrument  declared  on  is  a  con- 
tract. It  is  a  written  contract.  Ic  cannot  be  contra- 
dicted or  varied  by  i>arol  evidence.  The  law  enters 
into  it  as  a  silent  factor,  and  the  obligation  implied  by 
law  from  the  language  employed  is  as  much  part  of 
the  contract  as  though  what  the  law  implies  had  been 
fully  expressed  in  words.  Where  there  is  an  express 
contract,  there  can  be  no  implied  one.  An  express 
written  contract  contains  the  only  competent  evi- 
dence of  the  agreement  of  the  parties.  There  is  here 
an  express  written  contract,  aud  therefore  there  is  no 
implied  one.  But  this  written  contract  i%to  be  given 
legal  effect,  and  to  give  it  effect  the  courts  must  con- 
sider it  as  embodying  all  the  legal  obligations  implied 
from  its  language.  These  obligations,  we  repeat,  are 
part  of  the  written  contract.  The  law  imported  into 
the  contract  does  not  create  an  independent  agree- 
ment, but  makes  the  instrument  express  the  full  agree- 
ment of  the  parties.  All  the  words  found  in  a  con- 
tract are  to  have  a  meaning  attributed  to  them,  and 
are  not  to  be  thrust  aside.  We  cannot  therefore  dis- 
regard the  words  fouud  in  the  contract  before  us,  ''on 
deposit  in  national  currency."  We  know  that  the 
words  ** national  currency*'  denote  money,  and  we 
know  therefore  that  those  words,  taken  in  connec- 
tion with  the  words  **  on  deposit,"  mean  that  the  ap- 
pellees had  received  a  deposit  in  money  from  the  ap- 
pellants testator.  Phelps  v.  Tovm,  14  Mich.  873.  We 
know  also  that  the  law,  as  a  factor,  is  an  essential  pnrt 
of  the  contract,  and  it  seems  very  plain  to  us  that  the 
express  agreement  of  the  parties,  considered  in  con- 
junction with  this  factor,  imports  a  contract  to  re- 
pay the  deposit  on  demand.  Suppose  the  appellees  to 
have  attempted  to  show  by  parol  that  they  were  not 
to  repi^  this  money,  would  not  the  attempt  be  de- 
feated l^y  the  proposition  that  such  a  contract  cannot 
be  varied  by  parol  evidence?  Of  this  there  can  be  no 
doubt.  TiBloe  v.  OraeUr,  1  Blackf.  dbZ;  Bull  v.  Butler, 
7  Ind.  267;  Jotiee  v.  Clark,  9  id.  841;  Pribble  v.  KeuU  10 
\d,S2&.videp.SS»iBeuryv.Benri/,n  Ind.  236;  Mc- 
KemanY.  Mayhev),21  id.  291;  Foulkav.  FalU.dl  id. 
815. 

All  oon tracts  have  imported  into  them  legal  princi- 
ples, which  can  no  more  be  varied  by  parol  evidence 
than  the  strongest  and  clearest  express  stipulations. 
We  have  already  given  one  example,  that  of  the  days 
of  grace  added  by  force  of  law  to  a  promissory  note. 
A  more  striking  example  perhaps  is  that  supplied  by 
the  contract  of  indorsement,  for  in  such  cases,  although 
not  a  word  more  than  the  name  of  the  indorser  is 
written,  the  contract  which  the  law  implies  cannot  be 
varied  by  parol.  The  authorities  all  agree  that  the 
regular  indorsement  of  a  promissory  note  is  as  perfect 
a  contract  as  though  the  liability  which  the  law  im- 
plies were  written  out  In  full.  Smythe  v.  Scott,  6  N. 
E.  Rep.  145  (November  Term).  In  contracts  under 
seal,  as  deeds,  leases,  and  the  like,  covenants  are  in- 
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grafted  into  the  agreement  of  the  parties  by  operation 
of  h&w;  aud  indeed  iuto  every  ooiioeivable  contract  the 
law  enters  as  an  esueutial  eienient. 

Into  the  contract  before  ua  the  law  enters,  and 
makes  it  an  agreement  to  repay  the  money  received 
on  deposit.  As  the  contract  is  a  written  one,  not  sub- 
ject to  variation  by  parol  evidence,  the  agreement  to 
repay  the  money  must  exist  in  it,  or  not  exist  at  all, 
and  sarely  no  just  man  would  assert  that  one  who  re- 
ceives money  on  deposit,  and  so  states  in  a  written 
contract,  does  not  undertalce  to  repay  it.  If  he  un- 
dertalEcs  at  all,  he  does  so  by  his  written  contract,  for 
there  is  and  there  can  be  no  other  contract,  as  all  oral 
negotiations  aud  stipulations  are  merged  in  the  writ- 
ing. That,  and  that  alone,  expresses  the  agreement  of 
the  parties.  OiUr  y,  Oard,  23  Ind.  212;  Cincinnati^ 
etc,  n.  Co.  V.  Pearoe^  28  id.  602,  vide  p.  606.  The  law 
implies  a  promise  to  pay  the  depositor  his  money,  and 
where  there  is  a  written  contract  the  law  conducts 
this  implied  promise  into  the  contract  as  one  of  its 
elements,  so  that  the  entire  contract  is  a  written  one. 
Where  there  is  an  e£fective  written  contract,  there 
can  be  no  verbal  one.  Board  of  Com'rH  v.  Shipley^  77 
Ind.  663;  Pulse  v.  MUler,  81  id.  101.  As  there  is  here  a 
written  contract  into  which  the  law  imports  a  promise 
to  pay,  the  statute  of  limitations  governing  written 
contracts  to  pay  money  is  the  only  one  that  applies. 
We  thus  find  that  reasoning  on  elementary  principles, 
the  conclusion  must  be  that  the  contract  is  a  written 
one  for  the  payment  of  money. 

Our  conclusion  reaches  further  tlian  that  there  is  an 
implied  promise  to  pay  the  depositor  his  money,  for 
it  goes  to  the  extent  of  affirming  that  this  promise  is 
created  by  law  as  an  element  of  the  contract,  and  as 
such  enters  into  and  forms  part  of  the  written  agree- 
ment. We  do  not  regard  the  promise  as  an  Independ- 
ent one,  existing  outside  of  the  written  contract,  but 
as  a  promise  forming  one  of  the  terms  of  the  contract. 
In  short  we  look  upon  it  as  a  part  of  the  contract,  put 
there  by  law,  for  the  parties  are  presumed  to  have  con- 
tracted with  reference  to  the  law.  The  principle  on 
which  we  proceed  is  thus  stated  by  Mr.  Bishop: 
*'  What  is  implied  In  an  express  contract  is  as  much 
part  of  it  as  what  is  expressed.'*  Bisb.  Cont.,  S  121*  On 
this  subject  the  Supreme  Court  of  the  United  States 
■aid:  ''Undoubtedly  necessary  implication  Is  as 
much  part  of  an  Instrument  as  if  that  which  was  so 
implied  was  plainly  expressed."  Hudson  Canal  Co,  v. 
Penn.  Coal  Co.,  8  Wall.  276,  vide  p.  288. 

We  maintained  in  our  former  opinion,  as  we  main- 
tain here,  that  the  law  implies  a  promise  to  pay  back 
to  the  depositor  his  money,  and  that  where  there  is  a 
written  contract  stipulating  that  money  has  been  re- 
ceived on  deposit,  that  promise  Is  an  essential  part  of 
the  written  contract  itself.  It  is  a  promise  in  the 
written  instrument,  and  not  outside  of  it.  *'  The  ac- 
knowledgment of  indebtedness  on  its  face  implies  a 
promise  to  pay  the  plaintl£f,"  said  the  court  in  Kin^ 
haU  V.  Huntington,  10  Wend.  676.  So  we  say  here,  an 
acknowledgment  that  the  money  was  received  on  de- 
posit implies  a  promise  to  pay  it  to  the  depositor,  and 
we  hold,  as  was  held  In  the  case  cited,  that  this  prom- 
ise Is  implied  by  law  as  an  obligation  arising  from  the 
language  of  the  contract,  thus  forming  one  of  Its 
terms.  As  there  is  an  express  contract,  and  as  the 
promise  forms  part  of  the  contract,  It  Is  a  contract  for 
the  payment  of  money,  or  else  It  is  no  contract  at  alL 
Once  it  is  granted  that  the  promise  to  pay  back  the 
depositor  tils  money  Is  created  by  law,  then  it  follows, 
with  absolute,  logical  certainty,  that  the  promise  Is  as 
much  part  of  the  written  instrment  as  though  it  were 
written  therein  In  express  words. 

The  authorities  which  bear  most  directly  upon  the 
qnestion  lead  to  the  conclusion  at  which  we  have  ar- 


rived. We  find  an  able  court  saying :  *'  Money  on 
deposit  means,  ex  vi  termini,  money  placed  where  the 
owner  can  command  it  at  any  time."  Curtis  v.  LeaV' 
at,  16  K.  Y.  9,  vide  p.  266.  In  giving  effect  to  an  in- 
strument similar  in  all  material  respects  to  the  one 
before  us,  that  court  in  a  very  recent  case  said : 

*'  Being  a  deposit,  a  demand  of  the  money  was  essen- 
tial to  a  cause  of  action,  unless  there  was  a  wrongful 
conversion  or  loss  by  some  gross  negligence  on  the 
part  of  the  depositaiy.  The  distinction  t>etween  a  de- 
posit and  a  loan  is  considered  in  Payne  v.  Gardiner, 
29  N.  Y.  Ii6,  aud  within  the  rule  there  laid  down  tbe 
instrument  In  question  was  a  certificate  of  deposit.*' 
SmUeyy.  Fry,  100  N.Y.  262;  S.  C.  8N.  E.  Rep. 
186. 

We  referred  to  Smiley  v.  Fry  as  declaring  such  an 
instrument  to  be  in  the  nature  of  a  certificate  of  de- 
posit, and  in  this  we  are,  as  the  quotation  we  have 
made  shows,  sustained  by  the  latest  expression  upon 
the  question.  At  another  place  in  the  opinion  from 
which  we  have  quoted,  it  is  said :  ''As  the  instru- 
ment in  question  was  not  a  promissoiy  note,  but  a 
certificate  of  deposit,  the  defense  of  the  statute  of 
limitations  Interposed  by  the  defendant  was  not  avail- 
able.** It  is  perhaps  true  that  the  decision  in  Hotch- 
kiss  V.  Mosher,  48  N.  Y.  478,  is  in  conflict  with  the 
views  we  have  expressed ;  for  it  holds,  as  we  under  - 
stand  it,  that  a  certificate  of  deposit  may  be  contra- 
dicted by  parol  evidence.  As  the  court  says :  "  We 
are  of  the  opinion  that  parol  evidence  was  admissible 
to  explain  the  certificate  in  tbe  same  manner  as  in  the 
case  of  a  receipt."  This  ruling  is  In  confilct  with  our 
own  cases,  and  with  the  cases  in  New  York  and  else- 
where, and  cannot  be  accepted  as  the  law.  The  case 
is  not  a  well-considered  one,  for  no  authorities  are 
cited  in  support  of  the  conclusion  announced.  It  is 
held  by  many  courts,  including  our  own,  that  an 
order  for  property,  accompanied  by  a  direction  to 
change  its  value  to  an  owner,  is  a  written  contract 
containing  the  promise  to  pay  its  value.  Qarmirev. 
StaU,10i  Ind.  444;  S.  C,  4  N.  E.  Rep.  64;  United  States 
V.  Book,  2  Crancb,  C.  C.  294;  UniUd  StaUs  v.  Broton, 
8  id.  268;  State  v.  Morgan,  36  La.  Ann.  293;  State  v. 
Ferguson,  id.  1042;  Anderson  v.  State,  66  Ala.  663; 
Burke  V.  Stofe,  66  Ga.  167;  PteUv.  StaU,  2  Lea,  613; 
StaU  V.  Keeter,  80  N.  C.  472;  People  v.  Shaw,  6  Johns. 
236;  Com.  v.  Fisher,  17  Mass.  46.  The  principle  which 
those  cases  declare  is  the  same  as  that  here  Involved, 
for  the  principle  on  which  they  proceed  is  that  tbe 
law  imports  Into  the  order  a  promise  to  pay ;  and 
that  Is  true  of  such  an  instrument  as  the  one  now  be- 
fore us. 

In  the  case  of  White  v.  President,  etc,  22  Pick.  181, 
the  instrument  reads  thus : 

"^r.  Franklin  Bank  In  Account  with  B.  F.  White.  Cr. 

*'F«6ruon/ 10, 1887. 
"  To  cash  deposited,  $2,000.    The  above  deposit  to 
remain  antU  the  tenth  day  of  August. 

"  B.  F.  BUNNXLL, 

"Cashier.*' 
—and  this  was  held  to  be  a  promise  to  pay  money  at  a 
future  day. 

In  our  original  opinion  we  said  that  the  Instrument 
signed  by  the  appellees  may  not  be  "just  what  is 
known  In  the  commercial  world  as  a  certificate  of  de- 
posit, but  It  Is  nevertheless  a  contract  in  writing,  evi- 
dencing the  receipt  of  money  on  deposit,  to  which  all 
the  legal  incidents  attach.  It  Is  by  no  means  cer- 
tain whether  It  it  is  not  a  regular  certificate  of  de- 
posit. It  Is  said  by  a  late  author.  In  speaking  of  cer- 
tificates of  deposit,  that  "  usually  they  embody  an  ex- 
press promise  in  terms  to  pay ;  but  even  If  they  do 
not,  they  are  yet  the  bank's  acknowledgment  of  its 
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indebtedness,  and  so  are  nearly  of  the  same  effect  as 
if  they  expressly  promised  payment.  Substantially 
therefore  they  resemble  promissory  notes,  and  the 
courts  have  always  hioiined  to  regard  them  as  prom- 
issory notes;  especially  when  they  are  made  payable 
otherwise  than  immediately  and  upon  demand.  But 
this  is  not  a  necessary  feature.  If  they  are  payable  at 
a  future  day  certain,  they  are  simply  promissory  notes, 
neither  more  nor  less."    Morse  Bank.  63. 

Our  cases,  in  accordance  with  the  Tery  great  weight 
of  authority,  hold  that  a  certificate  of  deposit,  written 
in  full  and  regular  form,  is  a  promissory  note,  and  as 
such  negotiable.  Ch-egg  t.  Union  Co,  Dank,  87  Iiid. 
238;  Broumv,  McElroy,  52  id.  404;  National,  etc,  Bank 
T.  Ringel  61  id.  803;  Drake  v.  Markle,  21  id.  433.  If 
the  instrument  we  have  under  consideration  had  been 
written  out  in  full,  although  payable  on  demand,  it 
would  be  a  promissory  note,  and  it  seems,  under  the 
principles  we  have  stated,  that  it  is  a  promissoiy  note, 
and  as  such  negotiable,  for  it  Is  well  settled  that  no 
precise  form  of  words  is  necessary  to  constitute  a 
promissory  note,  as  any  form  that  expresses  a  promise, 
although  not  In  direct  terms,  will  be  sufflolont.  Thus 
a  written  statement  that  a  designated  sum  Is  due  a 
person  named,  or  a  certificate  that  a  specified  sum  is 
due  a  person  designated,  or  a  mere  general  statement 
that  a  certain  amount  is  due,  Is  considered  a  promis- 
sory note,  and  yet  in  none  of  these  instances  is  there 
an  express  promise  to  pay.  RxisaeU  v.  ^Vhipple^  2 
Cow.  636;  Franklin  v.  3farc^,  6  N.  H.  864;  Jacques  Y. 
Warren^  81  Mo.  28;  Cummings  v.  FVeemati,  2  Humph. 
145;  Bell  v.  Breu^er,  6  Ga.  687,  vide  p.  689;  Hitsaey  ▼. 
ITiTwiow,  59Me.  170;  Knight  v.  Connecticut,  etc,  Co,^ 
44  Wis.  472;  Fleming  v.  Burge,  6  Ala.  878;  Draher  v. 
Schreiber,  15  Mo.  602;  Marrigan  v.  Page,  23  Tenu. 
246. 

There  are  two  well-considered  cases  applying  the 
principle  declared  In  these  cases  to  certificates  similar, 
in  ail  essential  respects,  to  the  one  here  declared  on : 
Lynch  V,  Ooldamith^ti  Ga.  42;  HaH  v.  Life  Aaa^n, 
64  Ala.  495.  In  the  case  last  citod|the  instrument  read 
thus: 

''This  certifies  that  the  Life  Association  of  the 
South  has  on  deposit  with  me  the  sum  of  $1,728.45,  In 
currency. 

"  H.  C.  Habt, 
'*  Pres.  and  Treas  Local  Board  of  Trustees.** 

Whether  the  instrument  declared  on  is  or  is  not 
negotiable  Is  not  here  an  Important  question,  and  we 
need  not  and  do  not  decide  it,  for  all  that  the  record 
requires  us  to  decide  Is  that  It  Is  a  contract,  a  written 
contract,  and  a  contract  for  the  payment  of  money* 
The  character  of  the  instrument,  as  to  negotiability, 
does  not  affect  the  question  before  us ;  for  as  Mr. 
Morse  says,  **  a  certificate  of  deposit  may  or  may  not 
be  made  negotiable."    Morse  Bank.  66. 

The  authorities  we  have  cited  sustain  our  decision, 
and  it  rests  on  the  elementary  principle  we  have  ex- 
pressed in  language  borrowed  from  Mr.  Bishop.  In- 
deed we  do  no  more  than  apply  to  the  contract  before 
us  the  rule  declared  in  Foulka  v.  Falls,  supra,  where  it 
was  said : 

**  This  agreement  being  implied  by  the  law  as  a  part 
of  the  writer's  contract,  the  averment  of  it  In  the 
complaint,  or  the  proof  of  It  by  oral  testimony,  added 
nothing  to  the  contract,  or  to  the  responsibility  of  the 
appellants.'*  2  Pars.  Cont.  64,  516.  Reilly  v.  Cavan^ 
axigh,  29  Ind.  435;  Weeks,  Attorneys,  §  259;  SkiUen  v. 
Wallace,  36  Id.  S19;  HiUegass  v.  Bender,  78  Id.  225;  Fal- 
mouth, etc.,  Co.  V.  Shaxchan,  6  N.  E.  Rep.  410. 

If  the  appellees  had  inserted  the  words  in  this  con* 
tract,  '*  we  promise  to  pay  back  the  depositor  his 
money,**  it  would  not  have  added}  to  the  legal  force 


and  effect  of  their  contract,  for  what  the  law  implies 
is  in  it  as  it  is  written. 
Petition  overruled. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

AGBNOY  —  RATIFIOATIOK  —  GXNBRAL  AGKNOT.  —A 

principal  who  receives  and  appropriates  purchase- 
money  of  land  sold  by  his  local  agent  for  him,  and 
rents  collected,  and  who  likewise  appropriates  re- 
pairs made  on  his  real  estate  by  such  agent,  thereby 
ratifies  the  agency,  and  is  estopped  from  repudiating 
the  action  of  such  agent  in  any  transaction  within  the 
general  scope  of  the  business.  (2)  Under  such  cir- 
cumstances the  agency  becomes,  not  special,  but  gen- 
eral, and  third  persons  are  entitled  to  actual  notice 
from  the  principal  of  any  restriction  of  the  agent's  au- 
thority, though  in  a  special  agency  the  contrary  is 
true.  U.  S.  Clr.  Ct.,  May  Term,  1886.  Lindroth  v. 
Litchifield.    Opinion  by  Love,  J. 

Chattel  mortgaoe— crops  to  be  grown  on  land 
OF  mortoaoor  —  FiLiNa.  —  That  a  chattel  mort- 
gage of  crops  to  be  grown  by  the  mortgagor 
on  land  in  his  possession  is  valid,  must  be 
regarded  as  settled  in  this  court  by  Minnesota 
Linseed  Oil  Co  v.  Maginnis,  32  Minn.  198;  8.  C,  20  N. 
W.  Bep.  86.  And  this  brings  us  to  the  remaining 
question  In  the  case,  viz.,  whether  our  statute  as  to 
filing  chattel  mortgages  is  applicable  to  a  mortgage  of 
future  crops,  the  seed  of  which  has  not  been  sown  at 
the  time  when  the  mortgage  Is  executed, and  which  are 
therefore  not  then  literally  in  esse.  We  think  it  is.  The 
statute  (S  2,  ch.  80,  Gen.  Stats.  1878,  as  amended  by  $  1, 
ch.  88,  Laws  1883)  reads  that  every  such  instrument 
(chattel  mortgage)  shall  be  filed  in  the  town,  city  or 
village  where  the  property  mortgaged  Is  at  the  time  of 
the  execution  of  such  mortgage.**  As  a  literal  matter 
of  fact,  crops  not  in  esse  at  the  time  of  the  execution 
of  a  mortgage  cannot  be  held  to  be  then  in  any  place. 
But  the  statute  (ch.  89)  is  intended  to  apply  to  all 
chattel  mortgages.  "Every  mortgage,**  says  section 
1,  and  "every  such  instrument,**  says  section  2. 
Clearly  it  was  the  design  of  the  Legislature  to  provide, 
as  respects  chattel  mortgages  in  general,  an  effectual 
way  of  dispensing  with  actual  delivery  of  the  mort- 
gaged property  as  notice  of  the  mortgagee*s  rights,and 
to  substitute  filing  in  a  public  office  in  its  place,  and 
with  like  effect.  Keenan  v.  Stimson,  82  Minn.  877;  S. 
C,  20  N.  W.  Rep.  864.  The  statute  also  proceeds  upon 
the  idea  that  all  property  which  can  be  the  subject  of 
a  chattel  mortgage  has,  in  contemplation  of  law,  a 
situs;  that  Is  to  say,  that  it  is  in  some  town,  city  or 
village  in  which  the  mortgage  can  be  filed.  Now, 
while  the  general  principle  Is  that  the  subject  of  a 
conveyance,  in  mortgage,  or  otherwise,  must  l>e  some- 
thing in  esse,  the  theory  upon  which  chattel  mort- 
gages of  crops  to  be  grown  are  supported  is  that  they 
are  property  having  a  potential  existence,  and  that  the 
mortgagor,  being  in  possession  of  the  land  upon  which 
they  are  to  be  grown— that  is  to  say,  of  the  agent 
which  is  to  produce  them,  and  which  has  a  fixed  situs — 
he  has  a  present  vested  right  to  have  the  crops  when 
they  come  into  actual  existence.  Jones  Chat.  Mortg., 
SS  140,  144;  Farmers*  L.  4  T.  Co.  v.  Long,  B.  I.  Co.,  27 
Hun,  89-91;  Van  Hoozer  v.  Cory,  84  Barb.  9;  and  see 
Wheeler  V.  Becker  (Iowa),  28  N.  W.  Rep.  40.  Minn. 
Sup.  Ct.,  July  9, 1886.  MiUerv.  Chapel  Opinion  by 
Berry,  J. 

Constitutional  law— fourteenth  amendment— 
destroying  leasehold  property  oogupibd  for 
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SALOON— DUX  PROCESS  OF  IJLW.— Where  a  lease  was 
made  uf  premises  to  be  oooupied  for  the  sale  of  ale, 
wine  aud  beer,  coutaiuiug  a  clause  that  the  lease 
should  be  forfeited  unless  so  occupied,  and  before  the 
expiration  of  the  term  of  said  lease  the  act  of  the  Leg- 
islature of  Iowa  was  passed  aud  went  into  effect  pro- 
hibiting the  sale  of  ale,  beer,  etc.,  aud  Imposing  pen- 
alties for  violating  said  law,  held^  that  these  circum- 
stances presented  a  Federal  question,  within  the  prin- 
ciples of  State  V.  Waldruff,  26  Fed.  Rep.  178,  aud  that 
there  is  no  difference  between  the  destruction  of  lease- 
hold property  and  any  other  kind  of  property  by  re- 
trospective legislation,  without  compensation.  U.  S. 
Cir.  Ct.,  S.  D.  Iowa,  June  Term,  1886.  Mahin  v. 
Pftifftr,    Opinion  by  Love,  J. 

OONTBACT— CLAIM  FOR  8BR"VTC1»— FAMILY  RELATION 

— DEGREE  OF  PROOF. — Claimant,  a  niece  of  decedent's 
wife,  was  taken  into  his  family  when  six  years  of  age, 
clothed  and  maintained  by  him  as  one  of  his  family; 
she  doing  the  housework  until  she  was  twenty-three 
years  of  age,  when  she  married  and  left  him.  On  one 
oooasion  her  aunt's  husband  said  to  her  mother  that 
her  child  should  have  a  good  home  as  long  as  she  lived, 
and  at  his  death  he  would  provide  for  her.  I/eZd,that 
as  she  was  the  niece  of  decedent's  wife,  and  treated  as 
one  of  decedent's  family  during  her  stay  with  them, 
nothing  less  than  an  express  contract  would  be  suffi- 
cient to  sustain  a  recovery.  The  case  comes  almost 
literally  within  the  decision  of  this  court  in  Pollock  v. 
Ray,  85  Penn.  St.  428.  Thus  on  page  431  we  said :  ''If  the 
declarations  had  been  to  the  effect  that  if  the  plain- 
tiff would  remain  with  him  until  his  death  he  would 
then  do  well  by  her,  or  pay  her  wages,  there  would 
be  some  plausibility  in  the  contention  that  there  was  a 
mutual  contract,  she  to  serve  him  until  his  death,  and 
he  either  to  provide  for  her  by  will  or  pay  her  wages. 
It  might  possibly  have  been  sustained  under  the  case 
of  Thompson  v.  Stevens,  71  Penn.  St.  161.  This  was 
not  however  pretended  to  have  been  the  contract. 
Had  she  remained  until  his  death,  it  might  perhaps 
have  been  implied.  But  in  point  of  fact  she  left  his 
service  ten  years  before  his  death.  There  was  no  en- 
gagement on  her  part  to  remain  a  day.  She  might 
have  left  immediately,  and  her  case  would  have  stood 
as  strong  on  the  evidence  as  it  is  now.'*  In  Graham 
Y.  Graham's  Ex'rs,  84  Penn.  St.  475,  we  held  that  the 
parol  contract  of  a  decedent  to  give  the  plaintiff  a  cer- 
tain portion  of  his  estate  in  consideration  of  services 
rendered,  even  if  capable  of  being  enforced,  can  only 
be  when  clearly  proved  by  direct  and  positive  evi- 
dence, and  when  its  terms  are  definite  and  certain. 
The  testimony  in  that  case  was  quite  as  express  and 
positive  as  in  this.  As  to  the  length  of  service,  it  was 
very  definite,  but  as  to  the  compensation  it  was  in- 
definite and  uncertain,  and  for  that  reason  chiefly  it 
was  held  to  be  insufficient  to  sustain  the  claim. 
Claims  of  this  nature  against  dead  men's  estates,  rest- 
ing entirely  in  parol,  based  largely  upon  loose  declara- 
tions presented  generally  years  after  the  services  in 
question  were  rendered,  and  when  the  lips  of  the  party 
principally  interested  are  closed  in  death,  require  the 
closest  and  most  careful  scrutiny  to  prevent  injustice 
being  done.  We  cannot  too  often  repeat  the  cautions 
we  have  so  frequently  uttered  upon  this  subject,  and 
we  feel  that  the  present  occasion  is  one  which  demands 
both  their  repetition  and  their  application.  Penn. 
Sup.  Ct.,  Feb.  16, 1886.  WaM  AppedL  Opinion  by 
Green,  J. 

Courts— State  AND  Federal  courts— jurisdio- 
TION— INTOXICATING  LIQUORS.— Whether  the  law  of 
Iowa  prohibiting  the  sale  of  intoxicating  liquors  is  in 
violation  of  the  Constitution  of  the  United  States,and 
therefore  involving  a  question  of  which  the  Federal 


courts  have  jurisdiction,  is  involved  in  so  much  doubt 
that  the  Federal  courts  will  not  assume  jurisdiction, 
but  will  remand  the  case  to  the  State  courts,  since  no 
material  rights  will  thereby  be  affected.  U.  S.  Cir.  Ct., 
S.  D.  Iowa,  June  Term,  1886.  Kesainger  v.  VMiatta; 
Dtimer  v.  Fram,  Opinion  by  Lore,  J.  [27  Fed.  Rep. 
80.] 

Criminal  law— twice  in  jeopardy  —  discharge 
OF  JURY. — A  party  is  not  entitled  to  an  acquittal  where 
he  has  been  put  In  jeopardy,  and  by  his  own  motion, 
or  with  his  consent,  the  jury  before  whom  he  stood 
has  been  discharged.  Article  6,  S  29,  of  the  Constitu- 
tion of  this  state  declares :  *'  No  person,  after  acquit- 
tal upon  the  merits,  shall  be  tried  for  the  same  of- 
fense." After  a  jury  has  been  impaneled  and  sworn, 
any  discharge  thereof  without  sufficient  cause  oper- 
ates as  an  acquittal,  in  that  it  effectually  bars  another 
trial  for  the  same  offense.  But  to  have  this  operation 
and  effect  such  discharge  must  have  been  made  with- 
out the  consent,  express  or  implied,  of  the  respondent 
Joy  V.  State,  U  lud.  138;  Stewart  v.  State,  15  Ohio  St. 
155;  State  v.  Garvey,  42  Conn.  232;  Speuoer  v.  State,  15 
Oa.  562;  Rex  v.  Stokes,  6  Car.  &  P.  151;  State  v.  Mc- 
Kee,  1  Bail.  651;  Com.  v.  Sholes,  13  Allen,  555;  1  Bish. 
Crim.  Law,  S  908,  and  cases  cited  in  notes  4  and  5,  and 
note  1,  p.  600.  The  respondent  had  a  right  to  one  trial 
before  a  fair  and  impartial  jury.  He  had  announced 
himself  satisfied  with  the  juiy  first  impanelled,  and  it 
was  upon  his  objection  that  this  jury  was  discharged, 
and  a  new  one  impanelled.  There  were  but  two  pos- 
sible courses  for  the  court  to  pursue  at  the  time  this 
objection  was  made  by  the  respondent :  One  was  to 
go  on  against  the  respondent's  objection,  and  try  the 
cause  before  the  jury  then  impanelled ;  and  the  other 
was  to  accede  to  the  objection  made,  and  discharge 
the  jury.  The  discharge  of  the  jury,  under  the  cir- 
cumstances of  the  case,  must  be  deemed  to  have  been 
done  upon  the  request  of  the  respondent,  aud  with  his 
consent.  He  has  no  right  to  complain  that  his  ob- 
jection was  sustained,  and  the  discharge  of  the  jury 
with  his  consent  cannot  be  set  up  as  an  acquittal.  The 
issue  stood  upon  the  information  and  plea  as  origi- 
nally filed,  and  the  conviction  followed  upon  the  issue 
thus  made.  Mich.  Sup.  Ct.,  July  1,  1886.  Biople  y, 
Oardner.    Opinion  by  Champlin,  J. 

£yiDENCB-H3TATEMENT  OF  CONDUCTOR  AFTER  AC- 
CIDENT.—A  written  statement  made  by  the  conductor 
of  a  car,  in  the  line  of  his  duty,  giving  details  of  the 
accident,  immediately  after  it  happened,  is  not  ad- 
missible in  evidence,  but  the  facts  must  be  proved  by 
the  conductor  or  others  who  witnessed  the  occur- 
rence. When  the  paper  was  offered  in  evidence  the 
court  asked  oouusel  in  what  view  of  the  case  he  thought 
the  evidence  competent,  to  which  question  answer 
was  made,  that  the  offer  of  the  paper  was  a  statement 
made  immediately  after  the  accident  by  a  person  in 
performance  of  his  duty.  The  court  did  right  in  re- 
fusing to  admit  the  paper  in  evidence.  The  conductor 
was  a  witness  and  could  have  given  his  version  of 
what  was  said  and  done  under  oath.  He  might  per- 
haps have  used  the  written  statement  made  through 
his  dictation  in  his  presence,  to  refresh  his  memory, 
but  the  paper  itself  was  not  legal  evidence.  It  was 
not  made  under  oath,  and  if  it  turned  out  that  the 
statement  was  not  true,  an  indictment  for  perjury 
would  not  lie.  N.  J.  Sup.  Ct.,  July  19,  1886.  North 
Hudson  Co,  R.  Co.  v.  May.    Opinion  by  Parker,  J. 

Marriage— DIVORCE  a  mensa  et  thoro— cruelty 
OF  TREATMENT— DELUSION.— Evidence  that  the  hus- 
band has,  without  cause  accused,  and  still  persists  in 
accusing,  his  wife  of  the  crime  of  incest  with  her  son; 
that  he  has  at  times  struck  her;  that  he  stealthily 
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watches  her ;  and  by  his  general  conduct  affords  her 
reasonable  grounds  for  believing  her  life  in  peril  while 
with  him,  malces  out  a  suflSoient  case  to  warrant  a  de- 
cree of  divorce  a  menita  et  tlwrOt  even  though  the  hus- 
band does  not  appear  to  be  entirely  sane.  Counsel 
claims  that  defendant  is  under  an  insane  delusion 
about  his  wife  and  his  son ;  that  he  is  mentallj  excit- 
able,of  weak  physical  health,  that  his  wife  never  was  in 
danger  from  him,  nor  did  she  fear  him,  or  have  any 
reasonable  grounds  to  fear;  that  she  prefers  her  son 
to  her  husband,  and  has  provided  him  with  money  to 
become  a  rival  to  his  father  in  business.  As  to  her 
fear  of  him,  this  Is  opposed  by  her  evidence ;  for  she 
testifies  that  she  was  alarmed  while  with  him,  and 
afraid  to  live  with  him  alone  without  some  one  to  pro- 
tect her.  She  offered  to  return  to  him  If  the  servant 
whom  she  had  had  at  the  time  she  left  couid  be  with 
her,  without  Kendall,  but  he  refused.  If  she  did 
not  fear  him  while  she  remained  with  him,  and  was 
even  willing  to  return  to  him,  she  showed  In  my  judg- 
ment more  devotion  and  courage  than  discretion ; 
and  If  this  court  should  say  It  Is  still  her  duty  to  go 
back,  and  live  alone  with  him.  It  could  not  be  without 
the  reasonable  apprehension  that  she  might  be  in- 
jured; and  whether  she  suffered  bodily  harm  from  his 
insane  delusion,  hatred,  or  mental  excitability,  the 
effect  to  her  would  be  the  same.  His  foul  suspicion, 
which  continues,  would  be  both  an  Insult  and  a 
menace  to  her,  so  long  as  she  remained  with  him,  and 
within  his  power  to  hurt  her.  He  Is  not  wholly  In- 
sane, according  to  the  evidence.  His  Is  not  a  case  of 
dementia  for  which  he  is  not  responsible.  In  18S0,  from 
April  to  July,  just  before  he  made  this  charge,  he 
went  alone  to  Europe,  and  he  has  always  transacted 
his  business  with  more  than  ordinary  prudence  and 
ability.  His  answers  on  the  witness  stand  in  this  case 
do  not  indicate  a  want  of  intelligence  as  to  his  inter- 
ests or  his  position,  except  in  the  case  of  his  charges 
against  his  wife  and  son  of  criminality;  but  they 
show  his  willfulness,  to  which  he  evidently  thinks  his 
wife  and  son  must  always  submit  themselves.  In 
Hallv.  Hall,  8  Swab.  &  T.  847,  the  ordinary  said: 
"  The  sources  of  the  husband's  conduct  are  for  the 
most  part  Immaterial.  Thus  I  have  no  doubt  that 
cruelty  does  not  cease  to  be  a  cause  of  suit  If  it  pro- 
ceed from  *  violent  or  disorderly  affections,' as  is  said 
in  one  case;  or  from  'violence  of  disposition,  want  of 
moral  control,  or  eccentricity,'  as  said  In  another;  or 
from  *  liability  to  become  excited  In  controversy,*  in 
the  language  of  a  third.  But  madness,  dementia^  pos- 
itive disease  of  the  mind,  this  is  quite  another  matter. 
An  insane  man  is  like  enough  to  be  dangerous  to  his 
wife's  personal  safety,  but  the  remedy  lies  In  the  re- 
straint of  the  husband,  not  the  release  of  the  wife."  I 
think  the  chancellor  was  right  in  this  case  (33  N.  J. 
Bq.  461)  when  he  said  a  dUtiuctiou  is  to  be  made  be- 
tween a  case  of  Insane  delusion,  such  as  this  Is  alleged 
to  be,  and  a  case  where  the  husband  Is  shown  to  be 
insane  generally.  In  the  latter  case  the  wife  may  ob- 
tain protection  through  appropriate  proceedings  to 
cause  her  husband  to  be  declared  a  lunatic.  But  how 
can  this  wife  restrain  her  husband  so  that  his  delu- 
sion, suspicion,  or  hatred  of  his  son,  and  of  her  also, 
shall  work  her  no  harm  ?  Or  who  will  say  that  there 
is  not  a  reasonable  apprehension  that  he  may  do  her 
bodily  Injury,  If  she  shall  return  to  him,  as  he  de- 
mands, alone?  If  this  be  her  position,  then  she  Is  en- 
titled to  the  protection  of  the  court,  and  a  judicial 
separation  should  be  allowed  her.  N.  J.  Ct.  of  Errors 
and  App.,  Nov.,  J885.  Smith  v.  SmUh.  Opinion  by 
Bcudder,  J. 

Master  and  servant  —  injxtrhs  to  servant  — 
breaking  of  scaffolding  —  fbj.j.0w-ssrvant8.  — 


Where  an  employer  furnishes  suitable  materials,  and 
employs  competent  carpenters,  to  construct  scaffold- 
ing, to  be  used  by  them  in  putting  the  cornice  upon  a 
building,  and  the  same  scaffolding  is  subsequently 
used  by  painters  hired  to  paint  the  cornice,  held,  that 
the  carpenters  who  constructed  the  scaffolding  and 
the  painters  are  fellow-servants,  and  that  the  em- 
ployer Is  not  liable  for  injuries  caused  to  one  of  the 
painters  by  the  breaking  of  the  scaffolding.  The  case 
nearest  like  the  one  under  consideration  Is  that  of 
Coughtry  v.  Globe  Woolen  Co.,  66  N.  Y.  124.  In  that 
case  the  defendants  entered  Into  a  contract  with  Oa- 
born  &  Martin  to  build  a  mill.  By  the  contract.  If 
scaffolding  or  stagings  were  required  In  putting  up  the 
cornices,  they  were  to  be  furnished  without  expense 
to  the  contractors.  Defendant's  employees  erected  a 
scaffold  for  the  purpose  of  the  work,  and  plaintiff's 
Intestate,  who  was  employed  by  Osborn  &  Martin, was 
at  work  upon  the  scaffold-  which  owing  to  defective 
construction,  gave  way,  and  he  fell  and  was  killed.  It 
will  be  noticed  that  plaintiff's  intestate  and  the  em- 
ployees of  defendant  were  not  fellow-servants,  and 
therefore  the  rule  of  law  which  exempts  the  master 
from  liability  arising  from  the  negligence  of  a  fellow- 
servant  could  not  apply.  That  element  of  defense  be- 
ing eliminated,  the  defendant  was  very  justly  held 
liable  for  the  acts  of  his  servants  in  erecting  an  insuf- 
ficient structure  upon  his  own  premises,  which  was 
furnished  for  the  veiy  purpose  of  |being  used  by  the 
plaintiff's  intestate.  In  this  case  the  scaffold  was 
erected  by  the  carpenters  for  their  purpose  in  build- 
ing the  cornice.  They  were  the  persons  most  Inter- 
ested in  building  it  safe  and  strong.  They  liad  worked 
upon  it  for  three  weeks,  and  the  evening  before  the 
accident  three  men  were  at  work  putting  up  a  heavy 
bracket  at  the  point  which  fell  the  next  mornlug,wlth 
the  weight  of  but  two  men  upon  it,  and  it  bore  them 
safely  up.  It  gave  way  on  the  morning  after  the  car- 
penters had  finished  using  it,  for  some  unexplained 
reason.  The  evidence  showed  that  one  of  the  steps 
that  held  the  foot  of  one  of  the  brackets  had  become 
loosened  from  the  floor  to  which  It  was  nailed,  thns 
letting  the  bracket  pitch  forward,  and  the  plank  slide 
off;  but  no  reason  is  given  why  the  fastening  should 
give  out  at  this  particular  time.  Evidence  was  intro- 
duced to  show  that  the  scaffold  might  have  been  made 
stronger  by  supporters  from  the  ground,  to  which  the 
horizontal  piece  of  the  bracket  might  have  been  fast- 
ened ;  but  no  reason  was  given,  or  evidence  intro- 
duced to  show,  why  the  scaffold,  as  it  was  constructed, 
which  proved  to  be  sufficiently  strong  and  safe  to  sup- 
port the  carpenters,  would  not  be  equally  secure  and 
sufficient  to  support  the  painters.  It  is  difficult  to 
see  how  the  defendants  neglected  any  duty  which  they 
owed  to  the  plaintiff  under  the  circumstances  of  the 
case.  They  had  not  undertaken  to  build  this  scaffold 
for  the  use  of  the  painters,  and  had  not  Invited  them 
to  go  upon  It.  It  was  there  for  another  purpose,  and 
It  was  the  duty  of  the  painters  to  ascertain  if  it  would 
answer  their  purpose,  and  of  this  they  were  better 
qualified  to  judge  than  defendants.  Mich.  Sup.  Ct., 
July  16, 1886.  J3oar  v.  MerritL  Opinion  by  Cham- 
plln,  J. 

Mortgage— ASSIGNEE  takes  subject  to  bquttibs 

—POWER  OF  SALE—  PURCHASER  TAKES  RISK.— (1)  The 

assignee  of  a  mortgage  or  deed  of  trust  does  not  oc- 
cupy the  position  of  an  assignee  of  commercial  paper, 
but  takes  and  holds  it  subject  to  all  the  equities  that 
could  have  been  urged  against  it  in  the  hands  of  the 
original  holder.  Olds  v.  Cummings,  81I1L  188;  Walker 
V.  Dement,  42  Id.  272;  Cramer  v.  Wllletts,  61  Id.  481; 
Haskell  v.  Brown,  66  id.  29.  In  this  case  John  W. 
Johnson  had  no  interest  In  the  laud.    He  had  a  mere 
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power  to  sell  and  oonvej.  The  oonvejance  was  to  him 
aiid  his  SQOoessor  in  tmst,  and  the  sheriff  of  Madison 
oountj  was  empowered  to  act  in  the  event  he  deolinedt 
or  was  absent,  or  unable  to  act.  It  was  expressly 
stipulated :  *'  If  the  partj  of  the  first  part,  or  any  one 
for  him,  shall  well  and  truly  pay  off  and  discharge  the 
debt  and  interest  expressed  In  said  notes,  and  ereiy 
part  thereof,  when  the  same  became  due  and  payable, 
according  to  the  true  tenor,  date,  and  effect  of  said 
notes,  then  this  deed  shall  be  yold.'*  (2)  A  purchaser 
under  a  power  purchases  at  the  peril  of  the  sale  being 
▼old  if  a  material  condition  precedent  to  the  exercise 
of  the  power  does  not  exist.  A  sale  without  the  exint- 
ence  of  such  material  condition  precedent  is  a  sale  not 
authorized  by  the  power,  and  no  title  can  pass  by  it. 
See  Perry  Trusts,  g  785.  Payment  of  the  debt  exting- 
uished the  power  of  sale ;  in  the  language  we  have 
quoted  from  the  trust  deed,  that  instrument  was 
thenceforth  *' void."  Lycoming  Ins.  Co.  v.  Jackson, 
S3  111.  a07;  Wood  ▼.  ColTin,2  HiU,  566;  Cameron  v. 
Irwin,  5  id.  272;  Jackson  v.  Morse.  18  Johns.  441; 
Breckenridge*s  Heirs  v.  Ormsby,  1  J.  J.  Marsh.  257; 
Towner  v.  McClelland,  110  111.  542;  Redmond  v.  Paok- 
enham,  66  id.  434;  see  also  Jones  Mortg.,  1 1899;  Walker 
V.  Carleton,  97  111.  582;  Ryan  v.  Dun]ap,17id.  40;  Hai^ 
ris  ▼.  MUls,  28  id.  44.  ''  It  is  a  general  principle,'*  said 
Marshall,  C.  J.,  in  Williams  v.  Peyton's  Lessees,  4 
Wheat.  79,  **  that  the  party  who  sets  up  a  title  must 
furnish  the  evidence  to  support  it.  If  the  validity  of 
a  deed  depends  on  an  act  in  paia,  the  party  claiming 
under  that  deed  is  as  much  bound  to  prove  the  per- 
formance of  the  act  as  he  would  be  bound  to  prove 
any  matter  of  record  on  which  its  validity  might  de- 
pend. It  forms  a  part  of  his  title.  It  Is  a  link  io  the 
chain  which  is  essential  to  its  continuity,  and  which  it 
is  incumbent  on  him  to  preserve.  These  facts  should 
be  examined  by  him  before  he  becomes  a  purchaser, 
and  the  evidence  of  them  should  be  preserved  as  a 
necessary  muniment  of  title.**  111.  Sup.  Ct.,  June  12, 
1886.    Temvle  v.  Whittier.  Opinion  by  Scholfield,  J. 

MUNICIPAIi       CORPORATION  —  8URFA0B      WATXB  — 
DRAINAOS— DAMAGE  TO  RIPARIAN  PROPRIETOR.— The 

plaintiff  was  the  owner  of  land,  the  rear  of  which  ex- 
tended l>ack  to  a  brook  or  drain  or  ditch.  The  city  of 
K.,  in  which  the  premises  were  situate,  for  the  pur- 
pose of  draining  the  surface  of  certain  of  Its  highways, 
built  a  drain  with  catch-basins  for  collecting  the  water 
and  turning  It  into  the  same,  and  this  drain  connected 
with  another  drain,  which  terminated  in  a  catch  basin 
from  which  the  water  passed  into  the  rear  of  the  plain- 
tiff's premises ;  the  intention  being  to  empty  the  water 
coming  through  the  drain-pipe  into  the  brook  or  drain 
before  named,  and  so  carry  the  same  to  the  river.  In- 
stead of  connecting  directly  with  said  brook,  the 
drain-pipe  was  stopped  at  the  catch-basin,  where  there 
was  a  discontinued  blind  drain  made  of  rubble  stone 
and  dirt,  through  which  only  the  water  could  pass  to 
the  brook,  so  that  water  rose  to  the  surface  and  spread 
over  the  land  of  plaintiff;  and  the  sand  and  gravel 
carried  into  the  brook  choked  up  the  culvert  at  its  out- 
let, so  that  the  water  was  turned  t>ack  upon  plaintiffs 
premises.  By  the  construction  of  these  drains  water 
which  would  not  otherwise  have  flowed  toward  plain- 
tilTs  premises  was  conveyed  there.  J9eZd,  that  the  city 
had  a  right  to  drain  the  surface  water  of  its  highways, 
even  if  water  was  thereby  turned  upon  the  land  of 
plaintiff^  provided  the  methods  adopted  were  proper, 
and  that  the  plaintiff  could  make  no  complaint  of  the 
city  for  the  oonstruotion  of  the  catch-basin  and  drain, 
and  that  in  the  absence  of  evidence  that  the  defend- 
ant had  improperly  constructed  its  drain,  and  In  the 
absence  of  evidence  that  the  plaintiff  was  a  riparian 
owner  of  land  bounding  on  a  natural  water-course, the 
plaintiff  could  not  maintain  an  action  against  the  city 


for  interfering  with  the  water-course  so  that  water 
which  flowed  into  it  could  not  flow  out  of  it.  Mass. 
Sup.  Jud.  Ot.,  June  29, 1886.  StanchJUld  v.  City  of 
Newton.    Opinion  by  Deveus,  J. 

Partnership— PARTNER  withdrawtno  without 

NOTICE,  AND  LATER  PAYING  SUBSEQUENT  FIRM  DEBTS 

—SURETY— SUBROGATION.— A.  was  a  member  of  an 
unincorporated  banking  association ;  he  sold  his  in- 
terest to  one  ot  his  fellow  members,  neglecting  how^ 
ever  to  give  due  legal  notice  of  his  withdrawal,  after 
he  withdrew  the  flrm  contracted  debts  and  then  be- 
came  insolvent;  some  of  these  debts  A.  paid  volun- 
tarily to  save  costs  of  suit,  and  others  under  stress  of 
legal  proceedings.  Held,  that  as  to  the  debts  paid  by 
A.,  his  relation  to  his  former  partners  was  that  of 
surety,  and  he  had  a  right  of  action  over  against  them 
to  recover  the  amount  of  the  payments  so  made  by 
him.  It  may  be  stated  as  a  general  proposition  that 
whenever  one  person  is  legally  bound  to  pay  the 
proper  debt  of  another,  the  former,  in  a  certain  sense, 
occupies  the  position  of  surety  for  the  latter ;  and  if 
the  surety  pays  the  debt,  he  has  a  right  of  action 
against  his  principal.  This  right  of  action  may  some- 
times be  asserted  by  an  independent  suit,  and  at  other 
times  in  the  form  of  subrogation.  By  reason  of  the 
neglect  to  give  notice  of  his  withdrawal,  plaintiff  be- 
came liable  to  pay  debts,  which  if  the  testimony  is  be. 
lieved,  were  not  his  own,  but  the  personal  debts  of 
those  who  continued  to  compose  the  flrm,  and  as  part- 
ners contracted  them  after  he  had  withdrawn  from 
the  association.  Being  so  liable  for  debts,  which  as 
between  them  and  himself  were  theirs,  and  not  his, 
he  was  at  least  qtiosi  surety  for  them.  In  other  words, 
as  between  themselves,  the  debts  were  theirs,  and  ex 
cRquo  ei  hono^  they  ought  to  have  paid  them.  The  pres- 
ent suit,  as  we  have  seen,  does  not  relate  to  debts  or 
obligations  contracted  while  plaintiff  was  a  member  of 
the  association,  but  to  such  only  as  were  contracted 
afterward,  and  for  which  plaintiff,  by  reason  of  his 
having  been  a  partner,  and  not  having  given  notice  of 
his  withdrawal,  became  liable,  but  which  as  between 
himself  and  defendants,  the  latter  were  clearly  bound 
to  pay.  As  to  those  debts,  plaintiff's  relation  to  the 
defendants  was  that  of  surety,  and  when  he  was  com- 
pelled to  pay,  or  voluntarily  paid  such  debts,  he  had  a 
right  of  action  against  defendants  to  recover  the 
amount  so  paid  for  them.  Penn.  Sup.Ct.,  Feb.  15, 1886. 
Shaniburg  v.  Abbott.    Opinion  by  Sterrett,  J. 

DEED  OR  MORTOAOE  IN  FIRM  NAME- 
RIGHTS  OF  PARTNERS. — A  couvejauce  or  mortgage  of 
real  estate,  in  which  a  partnership,  by  its  flrm  name, 
is  named  as  grantee  or  mortgagee,  operates  in  law, 
only  in  favor  of  a  partner  whose  name  is  in  the  firm 
name,  and  not  In  favor  of  a  partner  whose  name  is  not 
contained  in  the  flrm  name.  The  rule  was  recognized 
in  Morrison  v.  Mendenball,  and  in  Tldd  v.  Rines,  26 
Minn.  201,  it  was  decided  that  a  conveyance  to  a  part- 
nership by  its  flrm  name  did  not  vest  in  it  any  legal 
title  or  estate,  because  a  partnership,  as  such,  is  not 
recognized  in  law  as  a  person ;  so  that  even  had  it  been 
stated  in  the  mortgage  that  the  name  inserted  as  the 
mortgagee  was  that  of  a  partnership,  it  would  not 
have  made  the  partnership  mortgagee.  Nor  as  we 
think,  would  the  individual  partners  (other  than  the 
one  named)  be  the  mortgagee.  It  Is  true  that  the 
grantee  In  a  conveyance  need  not  be  named,  provided 
he  be  described  with  sufficient  deflniteness  and  cer- 
tainty, as  where  he  is  indicated  by  a  title,  or  an  office, 
and  there  Is  but  one  such;  as  In  Lady  Superior  v.  Mc- 
Namara,  8  Barl>.  Ch.  876,  where  a  conveyance  to  the 
'*  Lady  Superior "  of  a  designated  convent  was  held 
good  to  vest  the  title  in  a  person  then  lady  superior; 
but  the  court  referred  with  approval  to  Duncan  v. 
Beard,  2  Nott  k  McC.  400,  in  whichl^  was  held  that  a 
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oonveyanoe  to  one  and  his  *'  associates  "  vested  title 
Iq  none  but  tlie  person  named,  the  term  '^associates  " 
being  too  indefinite  to  carry  the  title  to  the  persons 
intended  bj  it.  There  are  some  anthorities  which 
seem  to  hold  that  such  aoonvejanoe  would  be  good  to 
the  persons  so  designated,  aud  that  it  may  be  prored 
by  parol  who  they  are ;  but  we  think  these  cases  go  a 
great  way  toward  holding  that  a  oonveyanoe  of  real 
estate  may  vest  partly  in  parol,  aud  when  we  consider 
the  iufinite  confusion  in  titles  to  real  estate — in  which 
there  ought  to  be  great  deflniteness  and  certainty- 
such  a  rule  might  let  in,  we  do  not  hesitate  to  decide 
that  the  proposition  that  such  a  designation  is  too  in- 
definite and  uncertain  rests  in  better  reason  aud  au- 
thority. Where  the  style  of  a  partuership  is  inserted 
as  a  grantee,  and  it  contains  the  name  or  names  of  one 
or  more  of  the  i>artners,  there  is  no  reason  why  the 
title  should  not  vest  in  the  partners  so  named ;  and 
the  authorities  are  to  the  effect  that  it  would.  Minn. 
Sup.  Ct.,  July  7,  1886.  OiUe  v.  Hunt.  Opinion  by 
GilfiUan,  C.  J. 

TAXA.TION  —  EXEMPTION  OF   CHUBOH  PROFBRTT  — 

TITLE  MUST  BE  IN  CHURCH  SOCIETY.— In  Order  to  make 
property  exempt  from  taxation  as  church  property 
under  the  provisions  of  the  Constitution  and  revenue 
act,  the  title  to  the  property  must  be  in  a  religious 
corporation  or  church  society  as  a  body.  A  church 
edifice,  and  the  lot  upon  which  it  stands,  owned  by  a 
citizen  indlTidually,  and  regularly  used  for  religious 
services,  is  not  exempt  from  taxation.  The  fact  that 
such  property  has  been  dedicated  to  religious  uses,  by 
the  holding  of  religious  services  of  a  dedicatory  char- 
acter therein,  is  immaterial  to  the  legal  question  con- 
cerning its  exemption  from  taxation.  UL  Sup.  ICt., 
May  14,  1886.  I^ople  v.  Anderson,  Opinion  by 
Craig,  J. 

Trespass— CUTTING  timber— damages— verdict. 
—The  only  error  alleged  is  the  refusal  of  the  court  to 
treble  the  damages  found  by  the  jury.  The  action  was 
for  trespass  for  the  defendant's  cutting  timber  trees 
standing  aud  growing  on  the  lauds  of  the  plaintiffs 
without  the  consent  of  the  latter,  and  for  carrying 
away,  converting  and  disposing  of  the  same  to  the  use 
of  the  defendants.  The  presumption  of  law  is  that 
the  jury  gave  all  the  damages  authorized  by  the  stat- 
ute. Campbell  v.  Finney,  8  Watts,  84;  Hughes  v. 
Stevens,  86  Penn.  St.  320.  This  presumption  can  be  re- 
butted only  by  showing  that  the  jury  gave  single  dam- 
ages. This  fact  must  be  shown  by  the  verdict.  It 
must  expressly  appear  by  the  finding  of  the  jury.  Id. 
Without  this  there  is  no  power  in  the  court  to  double 
or  treble  the  damages.  It  is  claimed  by  the  counsel 
for  the  plaintiffs  here  that  the  note  made  by  the  stenog- 
rapher of  an  agreement  of  counsel  is  sufficient  to 
prove  that  the  jury  assessed  single  damages  only.  In 
this  view  we  cannot  concur. .  It  does  not  appear  that 
such  fact  was  brought  to  the  attention  of  either  the 
jury  or  the  court.  Without  knowledge  of  lany  such 
agreement,  the  jury  could  not  have  been  influenced 
thereby.  When  after  the  verdict  It  was  first  suggested 
to  the  court,  the  latter  appears  to  have  denied  all  pre- 
vious knowledge  thereof.  There  is  certainly  nothing 
in  the  charge  of  the  court  to  the  jury  recognizing  the 
existence  of  such  an  agreement,  nor  is  there  any  thing 
which  limits  them  to  finding  single  damages  only. 
Penn.  Sup.  Ct.  Clark  v.  SargeanU  Opinion  by 
Clark,  J. 

WiiiUi— unsoundness  of  mind  from  disease.- An 
instruction  which  directs  the  jury  that  if  they  believe 
that  at  the  execution  of  the  instrument  in  question,  the 
testator  was  so  diseased  mentally  as  not  to  l>e  of  sound 
mind,  they  must  find  for  the  contestant,  is  inaccurate, 
nd  in  a  case  where  the  evidence  is  oouflioting,  ground 


for  reversal.  Obviously  this  charge  does  not  state  the 
law  accurately,  aud  in  view  of  what  may  be  fairly  said 
of  the  unsatisfactory  character  of  the  evidence,  it 
must  have  been  hurtful  to  the  defense.  No  doubt  it 
is  true  a  party  may  be  so  diseased  mentally  as  not  to 
be  of  sound  mind,  and  yet  he  might  possess  what  the 
law  terms  a  **  disposing  mind;"  that  is,  the  mental 
capacity  to  know  and  understand  what  disposition  he 
may  wish  to  make  of  his  property,  and  upon  whom  he 
wlU  bestow  his  bounty.  It  is  a  rule  of  law  that  a  per- 
son who  is  capable  of  transacting  ordinaiy  business  is 
also  capable  of  making  a  valid  will.  In  Meeker  v. 
Meeker, 75  111.  260,  it  was  held  by  this  court  the  derange- 
ment or  imbecility  to  incapacitate  a  person  from  mak- 
ings valid  will  must  be  of  that  character  which  renders 
him  incapable  of  understanding  the  effects  and  conse- 
quences of  his  acts.  A  test  usually  recognized  is,  the 
party  must  be  capable  of  acting  rationally  in  the  ordi- 
nary aflSairs  of  life,  so  that  he  may  comprehend  what 
disposition  he  may  wish  to  make  of  his  property,  and 
be  able  to  select  the  subjects  of  his  bounty.  Nothing 
more  is  required,  and  so  the  authorities  in  this  State 
uniformly  hold.  Meeker  v.  Meeker,  supra;  Ruther- 
ford V.  Morris,  77  111.  897,  and  subsequent  cases  that 
follow  the  doctrine  of  the  cases  cited.  Medical  testi- 
mony in  this  record  is  to  the  effect  that  in  all  cases  of 
diseases  of  the  body  the  mind  is  in  some  degree  af- 
fected, and  the  party  might  be  said  to  be  of  **  unsound 
mind,'*aud  still  be  capable  of  transacting  ordinary  busi- 
ness such  as  is  done  in  daily  life.  In  this  case  the  testa- 
tor suffered  greatly  from  severe  bodily  disease,  and  no 
doubt  his  mind  was  affected  to  a  degree  it  might  be, 
at  least  in  a  partial  sense,  unsound;  but  the  jury 
should  not  for  that  reason  alone  be  told,  as  a  matter 
of  law,  that  would  incapacitate  him  to  make  a  valid 
wlU.  That  would  be  to  state  the  rule  of  law  on  this 
subject  broader  than  the  authorities  In  this  aud  other 
States  will  warrant.  111.  Sup.  Ct.,  Juue  12, 1886.  Free- 
man V.  Easley,    Opinion  by  Scott,  J. 


^POWER    OF   disposal   AGGOMPANTINa    UFB 

ESTATE— INTENT. — Where  a  power  of  disposal  accom- 
panies a  bequest  or  devise  of  a  life  estate,  the  power  of 
disposal  is  only  co-extenslve  with  the  estate  which  the 
devisee  takes  under  the  will,  and  means  such  disposal 
as  a  tenant  for  life  could  make,  unless  there  are  other 
words  clearly  indicating  that  a  larger  power  was  in- 
tended. (2)  Where  the  life  tenant  is  given  a  power  of 
disposition  for  a  certain  purpose,  which  it  would  be 
impossible  to  accomplish  by  a  sale  of  the  life  estate, 
and  which  can  be  accomplished  only  by  a  disposal  of 
the  fee,  the  powei*  must  be  held  to  be  that  which  is 
necessary  for  the  accomplishment  of  the  purpose.  And 
where  the  life  estate  is,  in  the  main,  in  unimproved 
and  unproductive  realty,and  the  purpose  Is  the  support 
of  the  family,  the  power  will  be  held  to  allow  an  abso- 
lute disposition.  111.  Sup.  Ct.,  July  12,  1886.  Kavff- 
fiuni  y.  Breckenridge.    Opinion  by  Sheldon,  J. 


OUR  NEW  YORK  LETTER. 

THE  occasional  allnsions  of  this  Journal  to  the  fit- 
ness and  qualifications  of  Esek  Cowen,  Esq.,  of 
Troy  for  a  seat  on  the  bench  of  the  Court  of  Appeals 
of  this  State  have  been  received  by  the  members  of  our 
New  York  bar,  who  are  familiar  with  his  record  in 
that  court,  with  every  indication  of  approval.  Mr. 
Cowen  has  the  reputation  here  and  elsewhere  of  being 
one  of  the  best  equipped  and  most  able  lawyers  in  the 
State,  and  his  selection  as  a  candidate  for  that  posi- 
tion would  refiect  great  credit  upon  the  .party  putting 
him  in  nomination. 
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The  decision  of  Jadge  Daniels  to  deollne  to  allow  his 
name  to  be  used  as  a  candidate  has  been  heard  here 
with  regret.  He  is  verj  much  respected  by  our  bar  as 
a  consoientious,  able  aud  industrious  judge,  and  his 
promotion  would  have  been  a  well  earned  one.  The 
arrangement  made  between  ourSupreme  Court  judges 
to  have  their  places  filled  at  Chambers  during  the 
summer  months  by  their  up-river  brethren  proves  to 
be  a  very  pleasant  one.  It  permits  our  resident  judges 
to  go  up  into  the  hills  for  a  much  needed  change,  and 
enables  those  from  the  interior  to  get  a  breath  of  salt 
air.  Judge  Peckham  held  chambers  here  last  mouth, 
and  during  August  Judge  Potter  of  the  fourth  judic- 
ial district  will  q|ficiate  in  that  position.  Judge  Pot- 
ter has  frequently  held  court  here  and  is  very  popular 
with  our  bar.  He  is  located  at  Long  Beach,  where  he 
seems  to  enjoy  the  life  at  this  delightful  resort  exceed- 
ingly. Judge  Barrett  is  resting  after  the  laborious 
work  of  the  past  year  at  Litchfield  where  he  is  enjoy- 
ing a  well  earned  rest.  If  he  were  not  such  an  invalu- 
able man  at  niH  prius  he  would  probably  be  put  for- 
ward as  a  candidate  for  Court  of  Appeals  honors. 

The  bill  relating  to  imprisoned  debtors  signed  by 
the  governor  at  the  last  session  of  the  Legislature,  is 
to  operate  very  unfavorably  to  judgment  creditors  in 
some  oases.  An  instance  may  be  eited :  A  young 
man  doing  business  in  Chicago  induced  a  man  there, 
by  making  certain  false  representations,  to  give  him 
the  custody  of  a  large  sum  of  money  which  he  con- 
verted to  his  own  use  and  fied  to  New  York.  An  ac- 
tion was  brought  here  for  the  recovery  of  the  money, 
and  an  order  of  arrest  was  issued  and  served,  the  de- 
fendant being  released  on  bail.  The  order  of  arrest 
was  sustained  on  review.  At  the  trial  of  the  action  a 
verdict  was  rendered  for  the  plaintiff  for  the  full 
amount  claimed,  and  an  execution  was  thereafter 
duly  issued  against  the  person  of  defendant,  when  he 
again  gave  bail.  After  waiting  the  statutory  ninety 
days  he  applied  by  petition  to  the  Court  of  Common 
Pleas  for  his  discharge  from  imprisonment  as  pro- 
vided by  section  2200  of  the  Code  of  Civil  Procedure. 
The  testimony  of  the  defendant  taken  in  the  course  of 
these  proceedings  showed  that  he  had  a  large  part  of 
the  money  in  his  possession  after  bis  arrest,  and  that 
a  part  of  it  he  devoted  to  the  support  of  his  mother's 
family.  Mr.  Justice  Van  Hoesen,  in  an  opinion  deny- 
ing the  petition,  says :  **  The  evidence  at  the  trial 
tended  to  prove  and  was  sufficient  to  establish  that 
the  defendant  obtained  from  the  plaintiff  by  false 
pretenses,  the  money  to  recover  which  the  action  was 
brought.  The  case  then  is  one  in  which  the  defend- 
ant obtained  the  plaintifTs  money  by  fraud.  We  have 
repeatedly  held  that  a  defendant  cannot  obtain  his 
discharge  from  imprisonment  on  an  execution  against 
his  person  by  merely  proving  that  he  has  spent  for  his 
own  purposes  the  money  of  which  he  defrauded  the 
plaintiff.  We  hold  that  it  is  not  just  and  fair  of  an 
imprisoned  debtor  to  spend  for  his  own  gratification 
money  that  he  obtained  from  the  plaintiff  by  fraud. 
The  petition  of  the  imprisoned  debtor  is  denied.*' 

By  operation  of  the  bill  referred  to  the  defendant 
debtor  will  be  released  in  a  few  days,  and  the  plaintiff 
will  lose  all  chance  of  ever  recovering  a  cent  of  the 
money  taken  by  the  defendant.  He  would  be  unable 
to  sustain  any  criminal  action  against  the  defendant 
in  this  State,  and  practically  he  is  debarred  from  pro- 
ceeding any  further  in  any  direction.  Much  mawkish 
sympathy  was  aroused  for  many  alleged  unfortunates 
said  to  be  imprisoned  for  debt.  None  of  the  impris- 
oned debtors  in  Lud!ow  street  were  merely  unfortu- 
nate commercial  debtors,  as  imprisonment  for  debt 
was  long  since  abolished  as  is  well  known,  and  the 
law  afforded  reasonably  prompt  release  to  any  im- 
prisoned debtor  who  would  consent  to  disgorge  his  ill- 


gotten  gains,  and  comply  with  the  l^erms  it  wisely  im- 
posed. 

The  senior  counsel  for  the  prisoner  in  the  Jaehne 
case  is  said  to  be  awaiting  the  decision  of  the  Court  of 
Appeals  with  *' serene  composure.*'  Mr.  Convict 
Jaehne  doubtless  ''views  it  with  alar-um,*'  and  the 
staff  of  the  district  attorney's  office  await  it  in  hope- 
ful expectation. 

The  boycotter,  anarchist  and  socialist  fiends  have 
received  little  encouragement  to  ''stay  in  our  town  " 
lately,  and  are  likely  to  take  themselves  and  their 
methods  elsewhere.  The  prompt  trials,  and  severe 
sentences  imposed  by  our  judges  have  made  the  Red 
Flag  hang  rather  limp  of  late,  and  it  Is  doubtful 
whether  we  shall  for  a  long  time  be  troubled  by  these 
pestiferous  people  again. 

In  the  recent  death  of  Mr.  Tilden  the  bar  loses  one 
of  the  few  remaining  lawyers  of  the  old  school  of 
which  Mr.  David  Dudley  Field  and  John  Qraham  are 
almost  the  only  survivors  here.  There  was  probably 
no  lawyer  of  his  day  more  fertile  in  resources,  more 
industrious  or  more  generally  successful.  As  a  rail- 
road lawyer  he  had  few  superiors  in  this  country  and 
in  manipulating  railroad  enterprise  through  the  ma- 
chinery of  the  courts  he  was  the  possessor  of  more  in- 
genuity than  any  practitioner  of  his  time.  He  was 
not  a  great  lawyer,  but  his  wonderful  analytical 
powers  enabled  him  to  succeed  in  winning  many  com- 
plicated cases.  Mr.  Tildeu's  reputation  as  a  lawyer 
will  mainly  rest  on  his  success  in  the  Blagg  cose,  the 
celebrated  Cunningham-BurdeU  case,  and  his  masterly 
defense  in  the  I^nnsylvania  Coed  Co.  v.  D.  &  H.  Canal 
Co.  His  services  in  the  Ttoeed  oases,  particularly  in 
connection  with  the  accounts  of  the  ringsters  with  the 
Broadway  Bank,  revealed  his  wonderful  power  of 
analysis.  Mr.  Tilden  was  the  counsel  of  whom  an  op- 
ponent once  said  in  a  railroad  litigation:  "My 
learned  opponent's  plan  in  these  oases  is  first  to  dig  a 
big  hole,  get  in  himself  and  pull  the  railroad  in  after 
him."  Mr.  Tildeu's  fortune,  estimated  at  $9,000,000  or 
$10,000,000,  is  probably  the  largest  ever  accumulated 
by  a  practicing  lawyer,  although  a  great  part  of  it  was 
made  in  speculating  prudently. 

The  courts  look  deserted  now.  Judges  and  lawyers 
are  away  on  vacations,  many  in  Europe,  more  in  the 
hills  and  at  the  sea  side  of  our  own  beautiful  coun- 
try. 

Nearly  every  member  of  the  bar  here,  unless  he  is  a 
lawyer  for  revenue  only,  who  can  collect  that  last  bill 
of  costs  has  pigeon-holed  briefs  and  bills,  and  left  the 
office  to  the  care  of  faithful  clerks,  to  spend  the  month 
of  August  by  **  the  deep  sounding  sea,"  or  in  some 
mountain  region  where  he  used  to  catch  trout  when 
he  was  a  boy,  which  reminds  me  that  I  must  look  up 
that  last  bill  of  costs. 


DsMOT  Enmot. 


New  York,  Aug.  4, 1B86. 


CORRESPONDENCE. 

"Thk  World  "  on  Lawtbrs. 

Editor  of  the  Albany  Law  Journal : 

In  a  recent  issue  of  the  New  York  World  1  find  an 
allusion  to  the  "  indirection  aud  trickery  of  which 
almost  any  lawyer  will  be  guilty  for  the  sake  of  a 
fee."  Suppose  that  a  lawyer  should  make  the  public 
statement  that  ** almost  any"  editor  wil  publish  the 
blackest  falsehoods  about  a  political  opponent,  with- 
out making  the  slightest  investigation  as  to  their 
truth ;  that  "  almost  any  "  editor  will  spread  before 
the  youth  of  the  country  the  minute  details  of  the  most 
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dii««:uBting  scandals,  if  it  will  enable  bim  to  sell  his 
paper,  and  brag  about  its  oiroalation;  that  **  almost 
any  **  editor  will  send  reporters  to  play  the  spy  upon 
the  private  life  of  public  men,  to  pander  to  a  depraved 
appetite  for  gossip ;  that  '*  almost  any  editor  "  will  se- 
lect bits  of  fulsome  flattery  of  himself  from  remote 
and  obscure  newspapers,  and  nauseate  his  readers  by 
reproducing  them  in  his  own  columns;  that  ''almost 
any  "  editor  will  fill  his  paper,  day  after  day,  with  the 
vilest  abuse  of  some  person  against  whom  the  said  edi- 
tor has  a  private  grudge,  about  which  his  readers 
know  little,  and  care  less ;  would  not  the  New  York 
World  be  the  first  to  condemn  such  a  sweeping  denun- 
ciation of  an  entire  profession  ? 

I  think  I  observe  lately  an  increasing  disposition  on 
the  part  of  certain  editors  to  attack  the  legal  profes- 
sion upon  all  occasions,  with  or  without  reason.  It 
is  true  however  that  it  would  be  impossible  for  them 
to  think  worse  of  the  lawyers  than  the  editors  think 
of  each  other. 

Those  who  are  curious  on  the  subject  can  ascertain 
what  editors  think  of  each  other  by  comparing  the 
statements  of  that  able  and  excellent  newspaper,  the 
New  York  World,  of  and  concerning  the  private  char- 
acter of  Mr.  William  Dorsheimer,  with  the  comments 
of  that  other  able  and  excellent  newspaper,  the  New 
York  Star,  upon  the  private  character  of  Mr.  Joseph 
Pulitzer.  But  another  consideration  is  that  the  edi- 
tors do  not  really  need  to  discuss  the  conduct  of  the 
lawyers. 

There  are  other  subjects  which  are  fitter  marks  for 
the  keen  edge  of  their  scorn  and  the  polished  shafts 
of  their  satire.  The  millionnaire  plumber, who  "steam- 
fits  "and  "gas-fits'*  the  house  of  the  unsuspecting 
citizen,  and  takes  the  house,  and  lot  too,  in  payment 
of  his  bill ;  the  mother-in-law,  who  makes  the  life  of 
the  newly-wedded  benedict  a  burden  and  a  loathing; 
the  colored  brother,  who  raids  the  garden  and  hen- 
roost of  his  neighbor  in  search  of  the  succulent  water- 
melon and  the  adolescent  fowl ;  the  small  boy,  who 
shrinks  under  the  pangs  of  cholera  morbus,  induced 
by  unripe  apples,  stolen  at  that ;  the  youth  who  leaves 
the  presence  of  his  charmer,  impelled  by  the  toe  of  the 
**  old  man's  **  boot;  the  other  youth  who  leaves  a  por- 
tion of  his  most  indispensable  garment  in  the  mouth  of 
the  family  bulldog;  the  third  youth,  who  by  "indirec- 
tion and  trickery  '*  gets  his  "  best  girl  **  past  the  open 
door  of  the  ice-cream  saloon ;  the  servant  girl,  who 
"  climbs  the  golden  stair  "  by  the  aid  of  the  traditional 
can  of  kerosene— all  these  are  topics  calculated  to  de- 
velop and  invigorate  to  the  utmost  degree  both  the 
style  and  the  intellect  of  the  average  editor.  And 
when  all  these  fail,  the  editors  have  still  that  exhaust- 
less  mine  of  contempt  and  scom—tbeir  private  opin- 
ion of  each  other.  I  hope  the  Law  JouBNAii  will  per- 
suade them  to  be  content  with  their  natural  victims, 
and  to  **  let  up  '*  on  the  lawyers. 

Lbx  Talionis. 


BUNGLIKO  LXGISLATION. 

Editor  of  the  Albany  Law  Journal: 

As  an  illustration  of  how  poorly  our  legislative  wise 
men  keep  "  posted  up  **  on  codes,  let  me  refer  you  to 
chapter  405  of  Laws  of  1883,  which  unconditionally  re- 
pealed section  111  of  the  Code,  and  then  ask  you  to 
look  at  chapter  672  of  Laws  of  188d,  entitled  "An  act 
to  amend  Code  of  Civil  Procedure,"  which  at  section 
5  of  said  last  act  seeks  to  amend  section  111,  repealed 
three  years  ago. 

Yours,  etc., 

M.  E.  Lbb. 

Capb  Vincbnt,  N.  Y.,  August  7, 1886. 


NOTES. 

SCKNX  IK  AN  ENOIJBH  JtJRT  BoX. 
A  Letter  to  the  Editor  of  the  8t  JameM  GaxeUe. 
Sir— I  was  present  in  court  when  the  foUowing  Inci- 
dent occurred.    Perhaps  you  may  think  It  worthy  of 
record.    I  am,  sir, 

Your  obedient  servant. 
May  17.  H. 

iScene— Derby  Assizes;  Samuel  Lowe  and  James  Halli- 
gan  charged  with  stealing  a  ham. 

Clerk  of  Assize— Do  you  find  the  prisoners  gnilty  or 
not  guilty? 

Foreman  of  the  jury — We  find  as  one  on  *em  stole  it, 
and  the  other  received  it,  knowing*it  to  have  been 
stolen. 

Clerk  of  Assize— Who  do  you  say  stole  it  7 

Foreman— Nay,  I  can't  say  which  stole  it.  One  on 
*em  brought  it  home  under  his  arm,  and  tlie  other  took 
it  from  him. 

Mr.  Justice  Matthew— That  man  is  Lowe,  and  that 
is  Halligan.    Now  which  stole  it  ? 

Foreman — I  don't  know ;  I  wam*t  there.  How  can 
I  say?  If  they  didn't  steal  it,  why  shonld^they  have 
It? 

Judge— Gentlemen,  this  is  your  f  oremau  I  Is  there 
no  one  of  you  who  can  say  whether  Lowe  is  guilty  of 
stealing  or  not  ? 

Foreman— Yes,  Lowe  stole  it. 

Chorus  of  jurymen — No,  the  other  stole  it. 

Clerk  of  Assize— And  is  that  the  verdict  of  you  all? 

Jury  (foreman  included) — ^Yes. 

CBIMINAIi   PrOOEDURB   AS   IT   WaS. 

Bex  V.  Poins,  Coram  Gcucoyne,  C.  J. 
No  tribe  with  rusty  camlet  gown 

And  shabby  borse-hair  wigs. 
Harangued  the  upper  gallery 

In  favor  of  the  prigs. 
No  troops  of  venal  witnesses. 

Inured  to  perjury. 
Were  ever  brought  by  knaves  who  sought 

To  prove  an  alibi. 
For  sundry  wise  precautions 

The  sages  of  the  law 
Discreetly  framed  whereby  they  aimed 

To  keep  the  rogues  in  awe . 

For  lest  some  sturdy  criminal 

False  witnesses  should  bring. 
His  witnesses  were  not  allowed 

To  swear  to  any  thing. 

And  last  his  wily  advocate 

The  court  should  overreach. 
His  advocate  was  not  allowed 

The  privilege  of  speech. 

Yet  such  was  the  humanity 

And  wisdom  of  the  law, 
That  if  in  his  Indictment  there 

Appeared  to  be  a  flaw, 

The  court  assigned  Ills  counsellors 

To  argue  on  the  doubt. 
Provided  he  himself  had  first 

Contrived  to  point  it  out. 
Yet  lest  their  mildness  should  perchance 

Be  craftily  abused. 
To  show  him  the  indictment  they 

Most  sturdily  refused . 
But  still,  that  he  might  understand 

The  nature  of  the  charge. 
The  same  was,  in  the  Latin  tongue, 

Bead  out  to  him  at  large. 

— ZiOio  Magazine,  1846,  page  191. 
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The  Albany  Law  Journal. 

Albany,   August  28,  1886. 


CURRENT  TOPICS. 

THE  meeting  of  the  American  Bar  Association  at 
Saratoga  last  week  was  more  largely  attended 
than  naoaL  It  is  said  that  early  in  the  session  there 
were  one  hundred  and  fifty  members  in  attendance, 
but  they  dwindled  to  about  one  hundred  before  the 
close.  The  increase  in  attendance  was  probably 
due  to  the  interest  taken  in  the  main  subject  of 
discussion,  Codification.  We  have  been  accused  of 
lack  of  courtesy  toward  the  association.  Until  lately 
the  association  has  not  been  entitled  to  '*  curtesy," 
for  it  has  had  no  *^  living  issue ; "  but  now  that  it 
has  given  up  groping  and  stumbling  among  the 
graves,  and  has  found  a  live  issue  for  consideration, 
it  and  its  deliberations  are  entitled  to  respectful 
consideration,  and  may  have  some  influence,  although 
the  delegations  at  its  meetings  are  too  small  to  hope 
for  any  very  great  or  inmiediate  effect  on  the  bar  or 
the  people.  

We  publish  in  full  this  week  the  address  of  the 
president,  lir.  William  Allen  Butler,  perfectly  admi- 
rable in  spirit,  classification  and  treatment.  We  had 
the  pleasure  of  listening  to  the  annual  address  by  Mr. 
Thomas  J.  Senunes,  of  Louisiana,  on  the  infiuence  of 
the  civil  law  on  the  common  law,  a  very  learned  and 
elegant  production  by  one  of  the  most  accomplished 
legal  scholars  of  this  country.  Mr.  Semmes  showed 
very  conclusively  the  practicability  of  codification. 
The  association  elected  Mr.  Senmies  president  for 
the  ensuing  year.  We  also  listened  to  the  report  of 
the  committee  on  law  reform,  read  by  Prof.  Bald- 
Win  and  Mr.  Hitchcock.  The  committee  reported 
—  very  inconclusively,  it  seemed  to  us  —  against  the 
policy  of  allowing  a  simple  contract  creditor  to  main- 
tain a  creditor's  bill  before  judgment.  They  also 
reported  —  very  properly,  it  seems  to  us  —  in  favor 
of  a  plan  of  revision  of  proposed  legislative  enact- 
ments by  a  joint  standing  committee.  They  also 
reported  against  the  practicability  of  a  uniform 
system  of  preferences  in  the  distribution  of  dece- 
dent's estates,  on  account  of  the  various  preferences 
in  the  payment  of  debts  as  now  existing  in  the  dif- 
ferent States.  They  also  reported — horrtbiU  dicta  ! — 
in  favor  of  establishing  the  punishment  of  flogging 
for  certain  crimes,  particularly  wife-beating.  How 
an  eminent  lawyer  and  learned  teacher  like  Prof. 
Baldwin,  of  Yale,  could  gravely  and  earnestly  advo- 
cate this  return  to  barbarism,  passes  our  comprehen- 
sion. In  spite  of  the  fact  that  it  has  recently  been 
adopted  in  Maryland,  we  do  not  believe  it  to  be 
constitutional  —  it  is  certainly  **  unusual,"  and  we 
think  '*  cruel."  The  statistics  cited  from  that  State 
are  not  convincing.  Any  police  officer  would  tell 
the  learned  Professor  that  the  apparent  decrease  of 
wife-beating  in  Baltimore  is  not  due  to  seven  lashes 
on  a  negro  and  twenty  on  a  white  man  —  the  only 


instances  of  the  infliction  of  the  punishment  cited  — 
but  to  the  indisposition  of  wives  to  complain  of 
their  husbands  when  flogging  is  the  punishment.  A 
wife  will  bear  any  thing  rather  than  have  her  hus- 
band flogged,  and  pointed  at  by  other  women.  The 
law  is  really  hard  on  wives.  It  will  be  a  long  day 
before  the  Professor  induces  any  calm  and  intelli- 
gent body  of  lawyers  to  adopt  his  monstrous  recom- 
mendation, and  we  were  glad  to  hear  Mr.  Willis  of 
New  York  denounce  it  as  it  deserved.  Mr.  King, 
of  Ohio,  read  the  report  of  the  committee  on  judicial 
administration  and  remedial  procedure,  advising 
against  the  adoption  of  indeterminate  sentences. 
(We  wish  we  could  set  Mr.  King  trimming  Mr. 
Evart's  rhetoric.) 

The  chief  interest  centered  in  the  discussion  of 
codification,  or  to  be  more  exact,  on  the  reconmien- 
dation  of  the  committee  that  **  the  conmion  law,  so 
far  as  its  substantive  principles  are  settled,  should 
be  reduced  to  the  form  of  a  statute. "  We  listened  to 
the  debate  on  Thursday,  and  are  bound  to  say  that 
it  did  not  meet  our  expectations.  What  it  may  have 
been  at  the  closing  session  on  Friday,  we  cannot 
say,  but  we  never  listened  to  a  more  trifiing  de- 
bate than  that  on  Thursday  on  the  part  of  the 
opponenta,  and  in  candor  we  must  confess  that 
the  codifiers  did  not  greatly  distinguish  themselves. 
With  two  or  three  exceptions,  none  of  the  speeches 
on  either  side  showed  much  evidence  of  knowledge 
of  the  subject,  of  consideration,  or  of  any  attempt 
at  methodical  presentation.  Judge  Dillon  opened 
the  debate,  but  we  have  heard  him  more  convincing 
and  effective.  We  think  Mr.  Frankenheimer  of 
New  York  made  the  best  and  m()st  effective  speech 
on  the  part  of  the  codifiers,  and  on  the  other  part 
Mr.  Nash  of  New  York  made  a  very  adroit,  keen  and 
apparently  moderate  speech,  decidedly  the  best  on 
that  side.  Mr.  Budd  of  Philadelphia  also  made  a 
good  speech  on  that  side.  Judge  Green  of  Ohio,  and 
Messrs.  Abbott  and  Willis  of  New  York,  put  in  some 
heavy  blows  for  the  resolution.  On  the  other  hand, 
Mr.  Gamett  of  Washington,  who  **  distinguished  " 
himself  last  year,  did  even  worse  this  year, by  moving 
the  adoption  of  the  resolution,  with  the  qualification 
that  the  association  did  not  commit  itself  in  favor  of 
or  in  opposition  to  codification  1  Mr.  Nash  was  too 
cunning  for  such  patent  assininity  as  this,  and  so  he 
moved  that  the  subject  of  codification  was  **  irrele- 
vant "  to  the  subject  of  '  *■  delays  in  the  administration 
of  justice."  Mr.  Turner,  who  never  spoke  in  the  asso- 
ciation before,  to  our  recollection,  came  all  the  way 
from  New  York  to  protest  against  the  introduction 
of  this  **  apple  of  discord  "  in  the  happy  family  of 
mutual  admirers,  and  to  show  his  own  good  nature 
proceeded  to  revile  and  abuse  Mr.  Field  and  his  life- 
work,  and  to  drag  in  the  New  York  city  quarrel  by 
the  ears.  He  probably  did  his  side  no  good,  as  the 
merits  of  the  Field  code  were  not  in  question,  and 
his  malice  and  prejudice  were  so  apparent  that  he 
would  have  disgusted  uncommitted  persons  if  they 
had  been  in  question.  Mr.  Garter  would  do  well  to 
tether  Mr.  Turner  and  all  the  other  wild  young  men 
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of  his  school.  Then  agentlgmaD  from  Massachusetts 
begged  for  a  year's  delay  because  Mr.  Cortlandt 
Parker,  the  dissenting  member  of  the  committee,  was 
unavoidably  absent,  —  although  he  did  send  up  a 
dissenting  report  of  twenty  pages.  But  all  things 
must  have  an  end,  and  even  a  hundred  lawyers  can- 
not talk  either  sense  or  nonsense  forever  ---  if  limited 
to  ten  minutes  apiece  —  and  on  Friday  the  debate 
was  wound  up,  Mr.  Field  having  the  last  word,  and 
the  resolution  was  adopted  by  a  vote  of  fifty-eight 
to  forty-one.  Whether  it  would  have  been  adopted 
by  so  large  a  majority,  or  at  all,  if  the  vote  had  been 
taken  earlier  in  the  session,  we  have  some  doubt. 
But  all  things  seemed  to  pave  the  way.  The  presi- 
dent seemed  favorable,  judging  from  some  things  in 
his  address ;  Mr.  Piatt's  paper  on  Wednesday  even- 
ing is  said  to  have  inclined  that  way ;  and  Mr. 
Semmes  dealt  a  tremendous  blow  in  its  favor.  Noth- 
ing else  in  the  whole  debate  struck  us  so  forcibly  as 
the  assertion  by  Mr.  Semple,  of  Alabama,  that  in  no 
other  State  of  the  Union  is  the  law  so  well  known 
and  understood  by  the  people  at  large  as  in  Louisi- 
ana. Mr.  Field  is  to  be  congratulated  on  his  victory, 
which  we  must  say  was  totally  unexpected  to  us, 
and  which  we  looked  for  still  less  when  we  heard 
the  Yale  Professor  recommend  the  "  cat '»  for  wife- 
beaters.  At  all  events,  the  debate  will  certainly  do 
a  great  deal  of  good  in  exposing  the  puerile  and 
contemptible  arguments  against  the  practicability 
and  advisability  of  codification.  It  is  noticeable 
that  the  chief  opposition  in  the  convention  came 
from  Massachusetts— although  Story  was  a  believer  in 
codification  — New  York,  New  Jersey  and  Pennsyl- 
vania, while  the  South  and  West  were  favorable. 


Under  the  title  of  <*  the  Boycott  and  the  Law,"  the 
Boekiand  (Me.)  Opinion  has  a  long  leading  article  to 
show  that  in  the  case  of  Heywood  v.  TUUon^  75  Me. 
235;  S.  C,  46  Am.  Rep.  878,  the  Supreme  Oourt  of 
Maine  have  declared  boycotting  legal  1  The  syllabus 
of  the  case  in  the  American  Reports  is  as  follows : 
**  No  action  lies  by  the  owner  of  a  house  against  one 
who  maliciously  refuses  to  employ  any  tenant  of 
such  house,  and  thus  prevents  the  renting."  This 
would  seem  to  be  good  law,  and  not  to  authorize 
boycotting,  inasmuch  as  it  applies  only  to  an  indi- 
vidual act,  concerning  private  interests,  having 
nothing  of  the  nature  of  conspiracy  in  it,  and  only 
a  civil  action  for  damages  and  not  an  indictment 
for  conspiracy.  The  Opinion  quotes  the  following 
language  from  the  case :  **  Every  man  has  a  right 
to  determine  what  branch  of  business  he  will  pursue, 
and  to  make  his  contracts  with  whom  he  pleases  and 
on  what  terms  he  can.  Bb  may  rrftue  to  deal  with 
any  men  or  dau  of  men.  And  Uis  no  crime  for  any 
ntmber  ofpereom,  ioithotU  an  unlaw/ul  object  in  metOj 
to  auodate  themeehe*  together  and  agree  ^uU  they  wiU 
not  work  for  or  deal  with  certain  men  or  eUueee  of 
men^  or  work  under  a  certain  price  or  without  cer- 
tain conditions."  *'Tillson  had  a  legal  right  to 
employ  or  not  to  employ  a  laborer  who  happened  to 
be  a  tenant  of  the  plaintiff.     By  an  act  or  by  threat 


of  an  act  which  he  had  a  legal  right  to  perform,  he 
induces  the  laborer  to  quit  the  tenancy.  He  advises 
and  persuades  the  laborer  to  break  or  not  to  con- 
tinue the  contract.  That  is  not  an  offense  against 
the  law.  If  a  man  can  advise,  can  he  not  use  any 
lawful  means  to  make  his  advice  effectual? "  ''A 
threat  to  commit  an  injury  is  not  an  actionable 
private  wrong.  It  is  only  the  promise  of  doing 
something  which  may  in  the  future  be  injurious.  It 
may  never  be  carried  into  effect.  It  cannot  be  fore- 
known that  it  will  be."  *'  An  action  does  not  He  for 
conepvring  to  do  a  lawful  act,  howkvbb  malioious 
THB  HOTIYB,  for  (he  Very  obmous  reason  that  the  act 
was  lawfuL"  There  is  nothing  in  this  language  to 
justify  boycotting.  The  court  in  other  parts  of  the 
opinion  carefully  discriminated  between  boycotting 
and  the  exercise  of  one's  lawful  individual  rights. 
They  said :  ''  It  must  be  remembered  that  the  inter- 
ference complained  of  is  not  with  the  general  rights 
of  the  plaintiff.  The  threat  is  not  general.  It  is 
only  as  to  his  employees.  The  plaintiff  may  rent  to 
all  the  rest  of  humanity."  The  defendant  had  a 
right  to  refuse  to  employ  persons  for  any  reason, 
however  malicious  or  capricious.  If  the  doctrine  of 
this  case  was  not  the  law,  a  man  might  be  com- 
pelled to  employ  others  against  his  will.  It  is  the 
case  of  the  bJgotted  mistress  who  announces  that 
"no  Irish  need  apply."  There  is  a  vast  difference 
between  such  cases  and  the  case  of  men  who  con- 
spire violentiy  and  forcibly  to  deter  the  public  from 
dealing  with  a  particular  man.  They  may  peaceably 
refuse  to  deal  with  him  themselves  —  there  is  no 
law  to  compel  them — but  they  must  not  associate 
to  deter  the  public.  Another  point  which  laymen 
fail  to  appreciate,  but  which  is  familiar  to  lawyers, 
is  this,  that  an  act  which  may  be  perfectly  legal 
when  exercised  individually  and  privately  may  be 
an  indictable  offense  when  made  the  subject  of  a 
conspiracy  of  several.  We  refer  to  the  following 
cases  holding  civil  action  of  damages  maintainable 
for  conspiracy  of  laborers  against  employers:  Carew 
V.  Butheffordj  106  Mass.  1 ;  S.  C,  8  Am.  Rep.  287; 
MapsHck  y.  BamgCf  9  Neb.  390;  S.  C,  81  Am. 
Rep.  415. 


NOTSa  OF  0A8B8. 

IN  Mayor^  etc,  v.  Second  Avenue  BaHroad  Co,, 
New  York  Court  of  Appeals,  June  22,  1886,  in 
order  to  prove  the  number  of  days'  work  performed 
upon  a  job,  the  plaintiff  first  proved  by  the  gang 
forman  that  he  correctly  reported  each  day  to  the 
time-keeper  the  number  of  men  at  work  upon  the 
job.  Plaintiff  then  called  the  time-keeper,  who  was 
also  the  head  foreman,  and  proved  by  him  that  he 
correctly  entered  the  time  reported  to  him  by  the 
gang  foreman  in  a  time-book,  which  he  produced. 
The  book  was  then  offered  in  evidence,  held^  com-^ 
petent  The  court  said :  **  The  exception  to  the  admis- 
sion of  the  time-book  presents  a  question  of  con-  ^^ 
siderahie  practical  importance.  The  ultimate  fact  ) 
sought  to  be  proved  on  this  branch  iOf^bp^^asef^as 
Digitized  by* 


THE  ALBANY  LAW  JOUBNAL. 


163 


the  camber  of  days'  labor  performed  in  making  the 
repairs.  The  time-book  was  not  admissible  as  a 
memorandum  of  facts  known  to  Wilt  and  verified  by 
him.  His  observation  of  the  men  at  work  was 
casual,  and  it  cannot  be  inferred  that  he  had  per- 
sonal knowledge  of  the  amonnt  of  labor  performed. 
His  knowledge  from  personal  observation  was  man- 
ifestly incomplete,  and  the  time-book  was  made  up, 
mainly  at  least,  from  the  reports  of  the  gang  fore- 
men. The  time-book  was  clearly  not  admissible 
upon  the  testimony  either  of  the  gang  foremen  or  of 
Wilt,  separately  considered.  The  gang  foremen 
knew  the  facts  they  reported  to  Wilt  to  be  true,  but 
they  did  not  see  the  entries  made  and  could  not 
verify  their  correctness.  Wilt  did  not  make  the 
entries  upon  his  own  knowledge  of  the  facts,  but 
from  the  reports  of  the  gang  foremen.  Standing 
upon  his  testimony  alone,  the  entries  were  mere 
hearsay.  But  combining  the  testimony  of  Wilt  and 
the  gang  foremen,  there  was,  first,  original  evidence 
that  laborers  were  employed,  and  that  their  time  was 
correctly  reported  by  persons  who  had  personal 
knowledge  of  the  facts,  and  that  their  reports  were 
made  in  the  ordinary  coarse  of  business,  and  in  ac- 
cordance with  the  duty  of  the  person  making  them, 
and  in  point  of  time  were  contemporaneous  with  the 
transactions  to  which  the  reports  related,  and 
teamd,  evidence  of  the  person  who  received  the  re- 
ports, that  he  correctly  entered  them,  as  reported, 
in  the  time-book,  the  usual  course  of  his  business 
and  duty.  It  is  objected  that  this  evidence  taken 
together  is  incompetent  to  prove  the  ultimate  fact, 
and  amounts  to  nothing  more  than  hearsay.  If  the 
witnesses  are  believed,  there  can  be  but  little  moral 
doubt  that  the  book  is  a  true  record  of  the  actual 
fact.  There  could  be  no  doubt  whatever,  except 
one  arising  from  infirmity  of  memory,  or  mistake, 
or  fraud.  The  gang  foreman  may,  by  mistake  or 
fraud,  have  misreported  to  Wilt,  and  Wilt  may, 
either  intentionally  or  unintentionally,  have  made 
entries  not  in  accordance  with  the  reports  of  the 
gang  foremen.  But  the  possibility  of  mistake  or 
fraud  on  the  part  of  witnesses  exists  in  all  cases, 
and  in  respect  to  any  kind  of  oral  evidence.  The 
question  arises:  Must  a  material  ultimate  fact  be 
proved  by  the  evidence  of  a  witness  who  knew  the 
fact  and  can  recall  it,  or  who,  having  no  personal 
recollection  of  the  fact  at  the  time  of  his  examina- 
tion as  a  witness,  testifies  that  he  made,  or  saw  made, 
an  entry  of  the  fact  at  the  time,  or  recently  there- 
after, which,  on  being  produced,  he  can  verify  as 
the  entry  he  made  or  saw,  and  that  he  knew  the 
entry  to  be  true  when  made,  or  may  sach  ultimate 
fact  be  proved  by  showing  by  a  witness  that  he 
knew  the  facts  in  relation  to  the  matter  which  is  the 
subject  of  investigation,  and  communicated  them  to 
another  at  the  time,  but  had  forgotten  them,  and 
supplementing  this  testimony  by  that  of  the  person 
receiving  the  communication  to  the  effect  that  he 
entered  at  the  time  the  facts  communicated,  and  by 
the  production  of  the  l)ook  or  memorandum  in 
which  the  entries  were  made?  The  admissibility  of 
memoranda  of  the  first  class  is  well  settled.     They 


are  admitted  in  connection  with,  and  as  auxiliary 
to  the  oral  evidence  of  the  witness,  and  tliis  whether 
the  witness,  on  seeing  the  entries,  recalls  the  facts, 
or  can  only  verify  those  entries  as  a  true  record 
made  or  seen  by  him  at  or  soon  after  the  transaction 
to  which  it  relates.  Ualsey  v.  Sinaebaugh,  15  N.  Y. 
485 ;  Gay  v.  Mead,  22  id.  462.  The  other  branch  of 
the  inquiry  has  not  been  very  distinctly  adjudicated 
in  this  State,  although  the  admissibility  of  entries 
made  under  circumstances  like  those  in  this  case  was 
apparently  approved  in  Payne  v.  Hodge,  71 N.  Y.  598. 
We  are  of  opinion  that  the  admissibility  of  memo- 
randa may  properly  be  extended  so  as  to  embrace  the 
case  before  us.  The  case  is  of  an  account  kept  in 
the  ordinary  course  of  business,  of  laborers  employed 
in  the  prosecution  of  work,  based  upon  daily  reports 
of  foremen  who  had  charge  of  the  men,  and  who,  in 
accordance  with  their  duty,  reported  the  time  to 
another  subordinate  of  the  same  common  master, 
but  of  a  higher  grade,  who  in  time,  also  in  accordance 
with  his  duty,  entered  the  time  as  reported.  We 
think  entries  so  made,  with  the  evidence  of  the  fore- 
men that  they  made  true  reports,  and  of  the  person 
who  made  the  entries  that  he  correctly  entered  them, 
are  admissible.  It  is  substantially  by  this  method 
of  accounts  that  the  transactions  of  business  in 
numerous  cases  are  authenticated,  and  business 
could  not  be  carried  on  and  accounts  kept  in  many 
cases  without  great  inconvenience,  unless  this  method 
of  keeping  and  proving  accounts  is  sanctioned.  In 
a  business  where  many  laborers  are  employed,  the 
accounts  must  in  most  cases  of  necessity  be  kept  by 
a  person  not  cognizant  of  the  facts,  and  from  reports 
made  by  others.  The  person  in  charge  of  the  laborers 
knows  the  fact,  but  he  may  not  have  the  skill,  or  for 
other  reasons  it  may  be  inconvenient  that  he  should 
keep  the  account  It  may  be  assumed  that  a  system 
of  accounts  based  upon  substantially  the  same 
methods  as  the  accounts  in  this  case,  is  in  accord- 
ance with  the  usage  of  business.  In  admitting  an 
account  verified  as  was  this  account  here,  there  is 
little  danger  of  mistake,  and  the  admission  of  such 
an  account  as  legal  evidence  is  often  necessary  to 
prevent  a  failure  of  justice.  We  are  of  opinion, 
however,  that  it  is  a  proper  qualification  of  the  rule 
admitting  such  evidence,  that  the  account  must  have 
been  made  in  the  ordinary  course  of  business,  and 
that  it  should  not  be  extended  so  as  to  admit  a  mere 
private  memorandum,  not  made  in  pursuance  of  any 
duty  owing  by  the  person  making  it,  or  when  made 
upon  information  derived  from  another  who  made 
the  communication  casually  and  voluntarily,  and  not 
under  the  sanction  of  duty,  or  other  obligation. 
The  case  before  us  is  within  the  qualification  sug- 
gested. In  Peck  V.  Valentine,  94  N.  Y.  669,  the 
memorandum  there  admitted  was  not  an  original 
memorandum,  but  a  copy  of  a  private  memorandum 
made  by  an  employee  of  the  plaintifi  for  his  bwn 
purposes,  and  not  in  the  course  of  his  duty,  or  in 
the  ordinary  course  of  business.  The  original 
memorandum  was  delivered,  by  the  one  who  made 
it,  to  the  plaintiff,  who  lost  it,  but  testified  that  the 
paper  produced,  and  received  in  evidence,  was  a 
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copy.  The  person  who  made  the  original  memo- 
randum was  unable  to  verify  the  copy.  The  court 
held  that  the  copy  was  improperly  admitted  in  evi- 
dence. The  decision  in  Peek  v.  ValerUine,  rests  upon 
quite  different  facts  from  those  in  this  case. 


The  Court  of  Appeals  have  reversed  the  decision 
in  Pandorf  v.  Hcmilton^  83  Alb.  Law  Joub.  889, 
that  damage  to  goods  on  ship  by  watpr  coming  in 
through  a  hole  gnawed  by  rats  is  a  *'  danger  and 
accident  of  the  sea,"  within  the  exception  in  a  bill 
of  lading.  

It  was  held  m  Fisher  v.  lAghihaU,  4  Mackey,  82; 
S.  C,  54  Am.  Rep.  258,  that  on  the  lease  of  a  fur- 
nished house  there  is  no  implied  warranty  of  fitness 
for  habitation.  The  "  bug  case  "  of  Smith  v.  Mwr- 
rdbie  was  disapproved. 


COMMON  WORDS  AND  PHRASES. 

MINSTRELSY  —  ExTTERTAimfEirr  of  thb  btagb. 
In  Mayor ^  ete,^  v.  Eden  Musee  Amerieain  Co,, 
the  Court  of  Appeals  of  this  State  passed  on  these 
terms.  The  defendant  maintains  a  well  known 
permanent  exhibition  of  wax  works  in  the  city  of 
New  York,  never  surpassed  except  by  Mrs.  Jarley's, 
and  in  connection  with  it  employed  a  band  of  instru- 
mental musicians,  known  as  *^  Prince  lichtenstein^s 
Hungarian  Gypsy  Band,"  to  give  concerts*^  in  a 
room  or  alcove  which  opens  at  an  elevation  into  a 
larger  room  or  hall,  and  is  on  a  level  with  a  high 
gallery  encircling  said  hall.*'  For  these  concerts 
the  defendant  took  out  no  license,  and  the  action 
was  to  restrain  further  exhibitions  until  the  law 
should  be  complied  with.  It  was  contended  by  the 
plaintiff  that  this  music  was  ^'minstrelsy"  within 
the  statute  which  enacts  that  *^  it  shall  not  be  law- 
ful to  exhibit  to  the  public  in  any  building,  garden 
or  grounds,  concert-room,  or  other  place  or  room, 
in  this  city,  any  interlude,  tragedy,  comedy,  opera, 
ballet,  play,  farce,  minstrelsy,  or  dancing,  or  any 
other  entertainment  of  the  stage,  or  any  part  or 
parts  therein,  or  any  equestrian,  circus,  or  dramatic 
performance,  or  any  performance  of  jugglers,  or 
rope  dancing,  or  acrobats,  until  a  license  for  the 
place  of  such  exhibition  for  such  purposes  shall 
have  been  first  had  and  obtained,  as  hereinafter 
provided.'*  The  briefs  of  counsel  are  replete  with 
learning,  and  some  extracts  will  be  amusing  as  well 
as  instructive. 

Mr.  Lacombe,  for  the  plaintiff,  said:  ''  In  Jacob's 
Law  Dictionary,  vol.  4,  page  287,  minstrelsy  is 
defined  thus:  *  Minstrelsy,  derived  from  the  French 
menestreilj  a  musician,  fiddler  or  piper.'  In  the 
Encyclopedia  Britannica,  under  title  'Minstrelsy,' 
we  find  the  following  definition :  '  An  ancient  term 
applied  equally  to  a  singer  and  a  instrumental  per- 
former, derived  from  the  French  menettrel,^  In  the 
same  article  it  is  said  that  '  it  would  seem  that  the 
minstrel,  occasionally  at  least,  set  off  his  singing  by 


mimicry  or  action,  including  the  powers  of  melody, 
poetry  and  dancing.'  Such  without  doubt  was  the 
minstrel  of  romance.  But  in  the  same  article,  it  is 
said  that  in  the  reign  of  Henry  the  Eighth,  the 
genuine  minstrel  was  seldom  to  be  found  in  England, 
and  the  name  had  popularly  come  to  denote  a  mere 
musician.  The  modem  definition  of  it  in  the 
dictionaries  support  the  conclusion  that  the  word 
minstrel  has  in  modem  times,  come  popularly  to 
denove  the  mere  musician.  In  Webster's  Dictionary, 
1875,  minstrel  is  defined  as  'a  musician;'  min- 
strelsy is  defined  'singers  and  players,'  'a  number 
of  musicians.'  In  Worcester's  Dictionary,  1874, 
minstrelsy  is  defined  '  instrumental  harmony,  music,' 
'  a  band  of  musicians.'  In  Stormonth's  Dictionary, 
1885,  minstrelsy  is  defined  '  music,  generally  instru- 
mental;' *  a  number  of  musicians." 

Mr.  Seligman,  for  the  defendant,  referring  to  the 
Vagrant  Act  of  1744,  17  Geo.  2,  ch.  5,  directed 
against  ''minstrels,"  etc.,  said:  "To  regard  the 
word  'minstrels'  in  the  last  mentioned  act  as 
synonymous  with  musicians  in  general  would  in- 
volve a  great  error  and  historical  misconception. 
The  English  minstrel  of  that  time  was  a  strolling 
singer  and  musician,  a  vagabond,  who  wandered 
from  village  to  village,  and  from  county  to  county, 
accompanying  his  song  and  music  with  dancing  and 
mimic  action,  and  should  not  be  confounded  with 
the  musical  artist  or  with  the  performer  in  an 
orchestra  having  a  fixed  abode  and  domicile. 

"  At  and  after  tke  time  of  the  Conquest  the  pro- 
fession of  the  minstrel  was  in  England  a  popular 
and  privileged  one.  During  the  age  of  chivalry 
their  persons  were  sacred,  their  profession  was  a 
passport,  and  their  ranks  were  recruited  from  the 
flower  of  the  nobility.  They  were  poets  as  well  as 
musicians,  and  often  sang  verses  composed  by  them- 
selves. From  the  time  of  Edward  IV  however 
the  exalted  character  of  the  original  minstrels  was 
gradually  lost,  and  their  social  degeneracy  soon  be- 
came complete.  The  invention  of  printing,  coupled 
with  the  increased  cultivation  of  poetry  and  music 
by  men  of  genius  no  longer  influenced  by  the  ideas 
of  chivalry,  accelerated  their  downfall.  Before 
Elizabeth  closed  her  reign,  the  degradation  of 
minstrelsy  was  completed.  A  statute  in  her  80th 
year  adjudged  minstrels  to  be  punishable  as  rogues 
and  vagabonds.  In  the  words  of  a  satiric  poet  of 
the  times  — 

'  Beggars  they  are  by  one  oonsent, 
And  rogues  by  act  of  Parliament.' 

"Bishop  Percy,  in  his  'Essay  on  the  Ancient 
Minstrels  in  England,'  being  an  introduction  to  the 
*  Reliques  of  Ancient  Poetry '  (Pritchard's  edition, 
Lon&on,  1876),  says  on  pageXXIII:  'The  minstrels 
were  an  order  of  men  in  the  middle  ages  who  subsis- 
ted by  the  arts  of  poetry  and  music  fmd  sang  to  the 
harp  verses  composed  by  themselves  or  others.  They 
also  appear  to  have  accompanied  their  songs  with 
a  mimichry  and  action,  and  to  have  practiced  such 
various  means  of  diverting  as  were  much  admired 
in  those  rude  times,  and  supplied  the  want  of  more 
refined  entertainment.'  And  on  pageXLYII:    'The 
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minfltrels  set  off.  their  songs  with  all  the  arts  of 
gedieulaUan,  etc.,  or  *  *  united  the  powers  of  fi»«2M2y, 
poem  aad  dance.^  And  on  page  LXXI:  '  It  was 
common  for  the  minstrels  to  cUmce  as  well  as  harp 
and  sing.  *  ♦  *  They  probably,  among  their  other 
feats,  played  tricks  of  slight  oflumd? 

**  So,  in  the  International  Encyclopsddia  we  find 
minstrels  to  be  defined,  '  a  musician  of  the  middle 
ages,  who  was  also  a  poet  and  singer,  *  ♦  *  The 
ministrels  appear  to  have  accomplish  their  song 
with  mimiory  €md  action,^ 

*'  In  Appleton's  American  Encyclopfiedia,  minstrels 
are  said  to  be,  '  a  class  of  men  in  the  middle  ages 
who  amused  their  patrons  by  the  arts  of  poetry 
and  musicy  singing  to  the  harp  their  own  verses  or 
the  popular  ballads  and  metrical  histories  of  the 
times.  They  accompanied  their  music  with  mimicry 
and  acHan,' 

''In  Moore's  Encyclopedia  of  Music,  minstrels 
are  described  as  '  certain  poet  musicians  of  former 
times  whose  profession  it  was  to  wander  about  the 
countries  they  inhabited,  singing  panegyrical  songs 
and  verses  on  their  occasional  benefactors,  accom- 
panying themselves  on  thd  harp,  violin  or  some 
other  instrument.' 

**In  Johnson's  New  Universal  Gyclopsedia,  min- 
strels are  said  to  be  '  the  name  applied  during  the 
middle  ages  in  England,  Scotland,  France  and 
Normandy  to  stroUing  musicians^  who  sang  to  the  harp 
,  Terses  composed  by  themselves  and  others,  and 
usually  accompanied  with  dancing,  mimiory  and  other 
devices,  to  the  amusement  of  royal  or  noble  patrons.' 

'^  In  Dr.  Johnson's  Dictionary,  minstrel  is  defined : 
*  Itinerant  musician.' 

"Finally,  in  Burns'^  Law  Dictiona/ry  (published  in 
1792),  under  the  title,  Minstrels,  we  read:  'Min- 
strel, in  the  Jaws  agamst  vagrants^  signifies  an  itijierant 
musician  wandering  about  the  country  in  a  state  of 
strolling  and  idleness.' 

''  From  the  above  extracts  it  appears  clearly  that 
the  word  minstrel  within  the  meaning  of  the  above 
Vagrant  Act  did  not  signify  an  ordinary  musician 
or  player  in  an  orchestra,  but  was  therein  used  in 
its  popular  and  universally  accepted  sense,  as  a 
strolling  musician,  and  one  whose  music  was  but 
accessory  to  singing,  mimic  action,  dancing  and 
feats  of  like  kind." 

''Perhaps  no  stronger  argument  could  be  em- 
ployed against  the  use  of  the  word  minstrel  as  syn- 
onymous with  musician,  in  the  generic  sense,  than 
the  fact  that  both  before  and  after  the  passage  of 
the  above  Vagrant  Act  of  1744,  that  master  musician, 
George  Friedrich  Haendel,  composed  and  brought 
out  in  London  in  rapid  succession  his  sublime  orato- 
rios, or  sacred  music  dramas,  with  the  aid  of  very 
large  and  highly  trained  orchestras,  which  he  him- 
self conducted.  See  Bumey,  History  of  Music,  vol. 
4,  pp.  360,  664.  We  have  yet  to  hear  that  the  great 
Haendel,  whose. name  is  revered  by  the  English 
people,  and  who  has  moved  so  many  thousand  souls 
by  his  grand  tone-preaching,  was  ever  apprehended 
as  a  minstrel  and  punished  as  a  rogue  and  vaga- 
bond under  the  above  Vagrant  Act 


**  The  fact  that  in  many  of  the  standard  diction- 
aries 'minstrel'  is  also  defined  *  musician,'  and 
'  minstrelsy  '  as  *  instrumental  harmony  '  or  *  music,' 
does  not  militate  against  the  results  above  arrived 
at.  These  are  not  the  ordinary,  but  the  poetic  and 
figurative  significations  of  the  terms,  as  will  be  seen 
from  the  poetic  citations  used  in  such  dictionaries 
in  illustration  of  said  definitions;  just  as  in  the 
figurative  sense,  the  word  minstrelsy  is  also  used  in 
th» sense  of  poetry  and  of  song;  as  for  instance  in 
the  phrase  Hhe  minstrelsy  of  the  Scottish  bards.' 
(t>.  Webster's  Dictionary.") 

"  The  true  reason  for  the  use  of  the  word  *  min- 
strelsy '  in  the  later  acts  instead  of  the  former  phrase 

*  negro  minstrelsy,'  is  not  far  to  seek.  Negro  min- 
strels were  originally  companies  of  vocalists,  who, 
with  blackened  faces  and  hands,  and  grotesquely 
attired,  gave  public  entertainments  limited  to  negro 
songs,  negro  jokes,  conundrums,  dances,  etc.,  ac- 
companied by  violins,  banjos  and  castanets.  In  the 
course  of  time  however  these  performances,  though 
still  retaining  their  general  original  comic  and 
theatrical  character,  had  developed  a  tendency  to 
cosmopolitanism  in  the  nature  of  the  songs,  jokes, 
etc.,  so  that  the  latter  were  eventually  no  longer  con- 
fined  to  those  of   negro  origin.    And  the  word 

*  negro '  was  dropped  from  the  act  of  1862,  doubt- 
less with  a  view  to  prevent  the  obvious  opportunity 
for  evading  the  law  requiring  a  license  to  be  taken 
out  for  the  performance  of  negro  minstrelsy,  by 
simply  dispensing  with  the  negro  complexions  of  the 
performers  themselves  as  well  as  of  their  songs  and 
jokes." 

(Perhaps  the  word  '*  negro  "  was  dropped  out  of 
respect  for  the  new  constitutional  status  of  the 
colored  brother.  We  only  throw  this  out  as  a  sug- 
gestion.) 

Mr.  Seligman,  goes  on:  '*  The  common,  ordinary 
and  popular  signification  of  the  word  *  minstrel '  — ^in 
fact,  the  only  one  which  would  convey  any  meaning 
to  the  common  people  of  to-day — is  that  synonymous 
or  cognate  with  *  negro  minstrel.'  Thus,  the  People's 
Cyclopedia  (New  York,  1879),  under  the  title. 
Minstrels,  after  describing  the  strolling  musicians  of 
the  middle  ages,  uses  this  language:  'At  present 
the  word,  poetically,  denotes  a  poet,  and  popularly ^ 
those  who  give  entertainments  of  comicj  or  negro  songs,'* 
So  also  in  Johnson's  New  Universal  Cyclopedia, 
we  read  under  the  same  title,  as  follows :  '  In  modem 
times  the  name  has  been  applied  in  a  double  sense. 
The  eomio  singers  of  negro  arid  other  mdodies  are  hnoton 
as  *  minstrelSf*  while  the  same  term  is  often  employed 
in  a  complimentary  sense  nearly  as  the  equivalent  of 
poet.  Of  this  latter  conception,  Scott's  *  Lay  of  the 
Last  Minstrel '  is  a  good  example.' " 

Mr.  Seligman  might  have  cited  Nanki  Poo's  song 
in  "The  Mikado:"  "A  wandering  minstrel  I." 
But  it  would  not  answer  tb  lay  much  stress  on  the 
Vagrant  Act  of  1744,  for  thafc  act  was  directed 
against  gipsies  among  others,  and  the  minstrels  in 
question  profess  to  be  gipsies.  We  wonder  brother 
Lacombe  did  not  see  that. 

Mr.  Seligman   starts  out  by  saying:  *' It  will  not 
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b6  contended  by  plaintiffs  that  the  musical  perfor- 
mances in  question  constitute  *  entertainments  of  the 
stage.'  There  is  no  stage,  no  curtains,  no  scenery, 
no  actors,  no  acting,  in  fact,  nothing  of  the  character 
of  dramatic  or  theatrical  representation.**  This  is  a 
very  good  device  —  to  scoflE  at  your  adversaiy's 
strongest  argument,  and  pay  all  your  attention  to 
Ills  weak  one.  Mr.  Seligman  was  right  in  his  asser- 
tion, however.  His  antagonist  did  not  take  that 
ground,  which  it  seems  to  us  was  his  only,  or  at 
least  his  strongest  one.  There  is  certainly  such  a 
thing  as  the  **  concert  stage,"  and  that  was  what 
these  gipsies  were  on.  And  that  is  the  ground  that 
the  Court  of  Appeals  adopt.  They  pay  very  little 
attention  to  **  minstrelsy,*'  merely  saying  that  the 
word  has  a  wider  signification  in  modern  use  than 
in  former  times,  and  they  hold  that  the  music  in 
question  is  an  *' entertainment  of  the  stage."  We 
advise  all  our  readers  to  go  to  hear  the  Prince's 
band ;  they  are  excellent,  and  this  suit  is  a  good 
advertisement  for  them. 


AMERICAN  BAR  ASSOCUTION. 

ADDRESS   OF    WILLIAM   ALLEN   BUTLER,    OF 

NEW  YORK,  PRESIDENT  OF  THE 

ASSOCIATION 


0 


N  the  reonrreuoe  of  our  annaal  meeting  It  ie  a 
Bouroe  of  special  satisfaction  to  me  to  welcome  to 
the  State  of  New  York,  and  to  the  most  attractive  of 
its  summer  resorts,  so  many  members  of  the  Ameri- 
can bar.  Your  presence  attests  the  fact  that  one  pur- 
pose of  our  organization  is  already  fulfilled  in  the 
closer  union  of  the  members  of  our  profession  in  the 
several  States  in  that  friendly  personal  intercourse 
which  catiuot  fail  to  give  inspiration  and  stren^h  to 
our  efforts  for  the  improvement  of  the  law.  We  are 
happily  exempt  from  some  of  the  disturbing  elements 
which  so  largely  inhere  in  other  learned  professions. 
We  have  no  conflicting  and  contending  schools,  or 
sects,  or  parties,  and  the  errand  which  brings  us  here 
is  one  which  combines  with  a  true  spirit  of  fraternity 
an  unselfish  purpose  to  advance  the  welfare  of  our 
common  country  by  strengthening  the  foundations 
of  Justice  and  purifying  the  methods  of  its  adminis- 
tration. 

The  eighth  article  of  our  Consititution  provides  that 
the  president  shall  open  '*  each  annual  meeting  with 
an  address,  in  which  he  shall  communicate  the  most 
noteworthy  changes  in  statute  law  on  points'of  gen- 
eral interest  made  in  the  several  States  and  by  Con- 
gress during  the  preceding  year. 

The  same  article  makes  it  the  duty  of  the  member  of 
the  General  Council  from  each  State  to  report  to  the 
president  annually,  on  or  before  May  1,  any  such  leg- 
islation in  his  State. 

By  the  kind  attention  of  the  members  of  the  Gen- 
eral Council  and  of  the  secretary  of  the  Association, 
which  I  gratefully  acknowledge,  the  task  of  examin- 
ing the  statutes  enacted  since  our  last  meeting  has 
been  materially  lightened,  and  by  direct  correspond- 
ence with  the  secretaries  of  State  of  the  several  States 
I  have  become  possessed  of  some  additional  facts  per- 
tinent to  the  subject  to  which  the  mandate  of  the 
Constitution  now  directs  our  attention. 

At  the  threshold  of  this  investigation  we  must 
pause  a  moment,  arrested  by  the  thought  that  one  of 
the  most  honored  and  esteemed  members  of  our  body, 


John  W.  Stevenson,  of  Kentucky,  who  as  its  president 
a  year  ago,  in  this  place,  and  in  the  presence  of  many 
now  gathered  in  this  assembly,  performed  the  same 
duty  with  characteristic  fidelity  and  care,  has  been 
suddenly  taken  from  us  by  death  within  the  past 
week,  and  on  the  eve  of  our  annual  gathering.  After 
a  long  life,  filled  with  useful  labors  in  the  sphere  of  bis 
profession  and  in  the  service  of  his  State  and  of  bis 
country,  he  has  ceased  from  his  labors,  leaving  to  bis 
kindred  and  to  the  oonunnuity  in  which  he  lired  an 
honored  name,  and  to  os  a  memory  fragrant  with  the 
charm  of  bis  kindly,  genial  nature  and  of  his  enlight- 
ened sympathy  with  our  best  endeavors. 

Since  our  last  annual  meeting  regular  legislative  ses- 
sions have  been  held  in  fourteen  States— Connecticut, 
Georgia,  Iowa,  Kentucky,  Maryland,  Massachusetts, 
Mississippi,  New  Hampshire,  New  Jersey.  New  Yoric, 
Ohio,  Rhode  Island,  South  Carolina  and  Virginia. 

The  Session  Laws  of  the  Legislature  of  Michigan  of 
1885  were  not  published  in  time  to  enable  my  prede- 
cessor in  office  to  examine  and  report  upon  them  at 
the  last  annual  meeting. 

A  special  session  of  the  Legislature  of  Kansas  was 
held  in  January,  1886.  Adding  these  statutes  to  the 
list,  there  are  in  all  sixteen  States  whose  legislation, 
besides  that  of  Congress,  is  to  be  reviewed. 

The  fact  that  the  Legislatures  of  less  than  one-half 
of  the  States  have  been  convened  this  year  is  due  to 
the  very  general  adoption  of  the  system  of  biennial 
sessions.  Annual  sessions  are  held  now  in  only  abont 
one-third  of  the  States. 

This  expedient,  resorted  to  mainly  as  a  measure  of 
economy,  and  as  the  most  available  means  of  lessenbig 
the  flagrant  evils  of  pemloioos  and  ill  regulated  legis- 
lation, is  at  once  a  standing  admission  of  the  mischief 
of  over-legislation  and  of  inability  to  grapple  with  the 
mischief  by  any  other  means  than  that  of  restricting 
the  opportunities  of  Its  exercise. 

For  a  people  claiming  pre-emlnenoe  in  the  sphere  of 
popular  government,  it  seems  hardly  creditable  that 
In  their  seeming  despair  of  a  cure  for  the  chronic  evils 
of  legislation  they  should  be  able  to  mitigate  them 
only  by  making  them  Intermittent.  Under  the  bien- 
nial system  the  temporary  relief  enjoyed  In  what  are 
called  the  '*  off  years"  seems  thus  far  to  have  recon- 
ciled the  body  politic  of  the  several  States  which  have 
adopted  it  to  the  rittk  of  an  aggravation  of  the  malady 
when  the  legislative  year  comes  round  and  the  old 
symptoms  recur. 

The  secretaries  of  State  with  whom  I  have  commu- 
nicated concur  in  certifying  that  no  public  inconven- 
ience is  caused  by  the  biennial  system,  and  one  of 
them.  In  the  State  of  Nebraska,  In  answer  to  my  qaeTTi 
if  biennial  sessions  occasion  any  public  Inconvenience 
caused  thereby,  writes :  "  None  whatever.  The  pub- 
lic interests  would  be  better  subserved  by  having  leg- 
islative sessions  held  only  once  is  foor  years.*' 

A  careful  scrutiny  of  the  legislation  going  an  an- 
nually, or  biennially,  in  the  several  States  brings  into 
speoialpromineuoe  two  striking  facts:  flrst,  the  grmt 
disproportion  between  the  number  of  bills  Introdnoed 
Into  the  Jjegislature  an^  the  number  which  become 
laws,  showing  how  largely  the  sessions  are  oocnpied 
with  attempts  at  nnneoessary  or  Impraotloable  legisla- 
tion ;  and  second,  the  equally  great  disproportion  be- 
tween laws  which  promote  private  and  local  Interests, 
and  those  which  are  of  general  public  concern. 

A  few  examples  from  statistics  furnished  me  from 
official  sources  will  suffice  to  Illustrate  these  points. 

At  the  last  session  of  the  Leglslatui:e  of  AUbama  the 
number  of  bills  introdnoed  was  1,409;  of  bills  pw»JJ' 
442.  In  Colorado,  bills  introduced, 700;  passed,!^ 
In  Illinois,  bUls  introduced,  1,107;  passed,  ^1.^^" 
Iowa,  bills  introduced,  1,113;  passed,  181.  In  New 
Jersey,  bills  Introdaced,  713;  passed,  275.    lu  Po"°- 
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a^rmala,  bills  Introdooed,  1,066;  passed,  221.  In  Ken- 
tooky,  bills  introdaoed,  2,890;  passed,  1,400.  In  Ten- 
neesee,  bills  lutrodaced,  1,188;  passed,  158.  In  Ne- 
braska, bills  iutroduoed,  681;  passed,  126.  In  New 
York,  bills  iatrodaced,  2,006;  of  whioh  only  681  became 
laws.  Total  of  bills  iutrodaoed  in  the  above  States, 
12,4^;  of  biUs  passed,  8,798. 

The  disproportion  between  local  or  private  and  gen- 
eral Btatntes  is  greatest  in  thoee  States  whioh  have  not 
bj  oonstitotional  provisions  required  corporations  to 
be  formed  onder  general  laws.  Thns  in  Virginia  the 
statotes  creating  or  regalating  corporations,  or  amend- 
ing their  charters,  form  a  great  part  of  the  entire  leg- 
islation of  the  last  session. 

In  Mississippi  the  member  of  the  General  Coun- 
cil, after  reporting  a  few  instances  of  important  legis- 
lation, says:  **The  remainder  of  the  volume  of  the 
Session  Laws  is  devoted  to  local  and  special  acts. 
Railroads  and  cities  are  incorporated,  and  schools,  col- 
leges and  building  associations.  The  local  and  special 
legislation,*'  he  continues,  *'  is  a  vice,  and  can  only  k>e 
prevented  by  a  constitutional  inhibition.** 

Even  where  constitutional  restraints  exist,  this  vice 
of  special  and  local  legislation  is  still  a  crying  evil.  It 
is  safe  to  say,  that  after  excluding  the  bills  making 
provision  for  the  expense  of  carrying  on  the  govern- 
ment, those  which  are  intended  to  cure  the  mistakes 
of  former  Legislatures,  and  those  whioh  promote  pri- 
vate or  corporate  interests,  the  residuum  of  measures 
passed  by  any  State,  as  well  as  by  Congress,  really  pub- 
lic in  their  character.  Is  very  insignificant,  not  to  say 
ludicrous,  in  the  comparison. 

The  expense  involved  in  reaching  these  results  va- 
ries in  different  State.  In  South  Carolina,  where  the 
session  is  limited  by  a  constitutional  provision  to 
Uiirty  days,  the  cost  is  reported  by  the  secretary 
of  State  to  be  only  $52,000.  In  Pensylvania,  with  158 
days  of  session,  the  amount  of  expenditure  Is  returned 
as  $686,500.  In  Illinois  the  last  session  of  171  days  cost 
$861,000.  In  Connecticut  the  last  session  of  ninety 
days  cost  $08,100,  while  a  session  of  corresponding 
length  In  Colorado  cost  $180,000;  and  the  general  ex- 
penses of  the  legislation  of  California  are  $190,000  for  a 
session  of  sixty  days..  The  cost  of  printing,  travelling 
and  other  incidental  expenses  must  be  added  in  order 
to  form  any  accurate  estimate  of  the  burden  imposed 
on  the  tax  payers  of  the  States  to  carry  on  this  badly- 
managed  business  of  law  making,  which  varies  from  a 
daily  average  cost  of  about  $1,000  per  diem  for  every 
legislative  session  to  over  $4,000  per  diem,  making  an 
aggregate  In  the  total  nnmk>er  of  States  and  in  Con- 
gress which  it  is  impossible  to  ascertain  with  exact- 
ness, but  whioh  cannot,  I  think,  be  less  than  $10,000,- 
000— not  as  an  exceptional  outlay,  but  as  the  price  paid 
for  current  legislation. 

With  a  single  exception,  nothing  seems  to  have  l>een 
attempted  in  any  State  to  cure  or  check  this  univer- 
sally admitted  mischief.  To  the  inquiry  put  by  me  to 
the  secretaries  of  State,  ''Is  there  any  provision  for 
supervision  or  revision  of  bills  except  by  committees 
of  the  Legislature?*'  the  invariable  answer  has  been 
"No." 

I  have  not  referred  to,  nor  'have  I  l>een  able  to  dis- 
cover any  statute  passed  during  the  year  looking  to  re- 
form in  legislative  methods,  save  the  one  already  re- 
ferred to  as  exceptional,  that  of  South  Carolina,  which 
I  take  pleasure  In  reporting,  because  its  passage  was 
largely  promoted  by  one  of  our  number,  Mr.  Mc- 
Cready,  the  member  of  the  Gieneral  Council  from  that 
State. 

The  Legislature  of  South  Carolina  at  its  last  session 
confided  to  a  joint  committee  of  botb  its  houses  the 
consideration  of  the  possible  reduction  and  limitation 
of  the  nnmk>er  of  subjects  of  legislation  and  of  expe- 
diting the  legislative  business.    The  able  report  of  th  Is 


committee,  prepared,  as  I  learn,  by  Mr.  McCready* 
brought  to  the  attention  of  the  Legislature  the  exist- 
ence of  the  evil  common  to  all  the  States.  It  appeared 
that  the  bulk  of  the  legislation  of  South  Carolina  dur- 
ing the  past  four  years  has  related  to  private  or  local 
interests,  and  but  a  fragment  of  it  (256  measures  out 
of  an  aggregate  of  nearly  900)  to  matters  of  general 
public  concern.  Acts  of  incorporation,  grants  of  in- 
heritance, changes  of  names  and  releases  from  Indebt- 
edness had  consumed  a  large  proportion  of  the  time  of 
the  Legislature  at  a  great  public  expense  and  to  the  se- 
rfous  detriment  of  the  State.  Biany  of  these  private 
acts  are  never  availed  of,  and  the  report  states  that 
there  are  on  the  statute  books  of  the  State  more  than 
a  hundred  railrod  charters  under  which  no  railroads 
have  ever  been  built.  The  consequence  of  thus  over- 
loading the  legislative  dockets  with  private  bills,  or 
bills  for  corporate  franchises,  is  to  crowd  into  the  eon- 
oludiug  days  of  each  legislative  session  a  volume  of 
business  which  cannot  be  properly  attended  to,  and 
the  report  declares,  in  terms  which  would  apply  to  al- 
most all,  if  not  quite  all,  of  the  States,  that  the  Legis- 
lature "  cannot  go  on  longer  in  the  recldess  scramble 
whioh  has  oharacterized  the  last  days  of  our  session." 

A  bill  was  passed,  not  as  far-reaching  as  that  re- 
ported by  the  committee,  but  containing  serviceable 
provisions  against  hasty  and  ill-advised  legislative  ac- 
tion. 

If  the  example  thns  set  by  South  Carolina  were  fol- 
lowed by  other  States  a  greatly  needed  reform  would 
be  set  in  motion. 

A  few  intelligent,  unselfish  and  fearless  men  of  our 
profession  iu  each  State  Legislature,  could  by  promot- 
ing Judicious  enactments  which  would  commend 
themselves  to  all  good  citizens,  very  soon  so  reduce 
the  volume  of  legislation  as  to  relieve  the  statute  books 
from  amass  of  unnecessary  laws,  and  the  people  from 
the  burdens  they  impose. 

Coming  now  to  the  details  of  the  legislation  of  the 
year,  Instead  of  taking  up  the  list  of  the  States  ii^  their 
order,  I  propose  to  group  the  most  noteworthy  stat- 
utes according  to  their  subject-matter,  beginning  with 
thosewhlch  relate  to  the  oversight  and  protection  of 
children;  passing  next  to  laws  affecting  women  and 
the  domestic  relations;  then  to  those  which  provide 
for  the  pnblio  health,  safety  and  morals;  to  the  stat- 
utes relating  to  labor,  trade  and  corporate  organisa- 
tions; thus  reaching  the  legislation  which  concerns 
legal  rights  and  procedure,  and  finally  that  which  re- 
lates to  general  political  regulation  and  the  wider 
functions  of  government. 

OABB  AND  PBOTBOnOMlOl'  CHIIJ>USN. 

The  care,  protection  and  training  of  children  are  no- 
ticeable features  of  the  legislation  of  several  of  the 
States. 

Connecticut  has  prohibited  the  employment  of  chil- 
dren under  thirteen  years  of  age  in  factories ;  has  pro- 
vided for  discrimination  in  the  disposition  to  be  made 
by  committing  magistrates  of  dependent  or  neglected 
children,  so  as  not  to  subject  innocent  children  to  com- 
mitment to  places  of  confinement  for  offenders  against 
the  law  or  for  the  vagrant  and  vicious  classes ;  and  by 
special  statutes  prohibits  the  playing  of  games  in  pool 
or  billiard  rooms  by  minors  under  sixteen  years  of  age, 
or  their  loitering  in  or  about  such  rooms. 

Georgia  authorises  the  boards  of  education  or  other 
school  authorities  to  maintain  as  au  annex  a  depart- 
ment of  industrial  education  for  teaching  the  use  of 
tools  for  working  in  wood  and  metal;  a  serviceable 
supplement  to  the  ordinary  courses  of  instruction,  as 
was  well  shown  by  the  industrial  exhibition  held  in  the 
city  of  New  York  during  the  last  spring,  in  which  the 
results  of  the  mechanical  work  of  children  in  the  pub- 
lic schools  of  the  city  and  its  vicinity  called  forth  de- 
served popular  interest  and  approbation. 
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Both  Massachusetts  andKew  Hampshire  prohibit  by 
floe— lu  the  former  State  of  $50  and  in  the  latter  State 
of  $20— the  selliuf:  of  cigarettes  or  of  tobacco  iu  auy 
form  to  miuors  under  sixteen  jears  of  age,  and  in  Mas- 
sachusetts the  gift  bj  any  person,  except  the  parents 
or  guardian  of  such  minor,  of  the  prohibited  articles, 
subjects  the  donor  to  the  same  penalty  as  in  case  of 
sale.  New  Hampshire,  after  thus  guarding  against 
mischief  to  the  physical  organs  of  her  citizens  of  ten- 
der age,  shows  even  more  solicitude  for  their  external 
well-being  by  prohibiting  under  flue  of  $25  the  putting 
up  or  maintaining  on  any  land  adjacent  to  school  lots 
of  any  barbed  wire  .fences,  a  humane  provision  which 
the  youth  of  New  Hampshire  would  probably  be  will- 
ing to  have  extended  to  all  the  orchards  and  melon- 
patches  in  tlie  State.  A  further  statute  of  New  Hamp- 
shire prohibits,  under  penalty  of  fine  and  imprison- 
ment, the  hiring,  using  or  permitting  any  minor  to  sell 
or  give  away  books,  magazines  or  newspapers  devoted 
to  the  publication  or  illustration  of  stories  of  blood- 
shed, lust  or  crime,  or  principally  made  up  of  police  or 
criminal  news,  a  regulation,  which  if  put  iu  force  in 
the  city  of  New  York,  would  soon  relegate  the  news- 
boy to  the  lost  tribes. 

New  Jersey,  by  heavy  penalties,  prohibits  the  ap- 
prenticing, employing,  letting  out  or  disposing  of  chil- 
dren under  twelve  years  of  age  for  singing,  playing  on 
musical  instruments  or  any  other  like  calling  to  be 
followed  in  the  streets  and  highways. 

Maryland  has  also  enacted  a  "cigarette**  statute 
similar  to  that  of  Massachusetts. 

Ohio  has  enacted  a  stringent  law  for  the  prevention 
of  cruelty  to  childreniunder]Bixteen  years  of  age,or  their 
neglect  or  abuse  by  parents  or  guardians.  Another 
statute  of  the  same  State,  entitled  **An  act  to  provide 
against  the  adulteration  of  candy,*'  and  levelled  with 
special  severity  against  terra  alba  and  other  delete- 
rious substances,  while  not  in  terms  intended  for  the 
protection  of  children,  may  properly  be  classed  among 
the  most  benign  instances  of  preventive  legislation  in 
their  behalf,  while  Maryland  extends  the  prohibition 
as  to  adulteration  to  cakes  as  well  as  candy. 

South  Carolina  and  Maryland,  by  acts  to  suppress 
the  publication  and  circulation  of  obscene  books, 
papers  and  pictures,  and  the  posting  of  indecent  show 
bills,  provide  special  legislation  to  prevent  their  cor- 
rupting influence  on  children  and  young  persons. 

Michigan,  by  an  act  regulating  the  employment  of 
children,  young  persons  and  women,  forbids  factory 
employment  as  to  children  under  ten  years  of  age,  and 
extends  the  prohibition  to  children  under  fourteen 
years  of  age  unless  they  have  attended  school  for  at 
least  four  of  the  twelve  months  preceding  the  mouth 
of  employment.  It  also  requires  the  provision  ot  seats 
for  female  employees  in  factories,  work-shops,  ware- 
bouses,  stores  and  hotels  when  not  necessarily  en- 
gaged in  active  duties. 

By  another  act  reformatory  schools  are  established 
for  juvenile  disorderly  persons,  among  whom  are 
classed  habitual  truants  from  any  school  In  which  they 
are  enrolled  as  pupils;  children,  who  while  attending 
any  public  school,  are  habitually  and  incorrigibly  dis- 
obedient, and  vicious  and  vagrant  children.  The  act 
provides  for  due  notice  to  parents  or  g^uardians  before 
the  enforcement  of  the  law. 

In  New  York  the  •*  Child-labor  bill,*'  so  caUed,  con^ 
tains  kindred  provisions  to  protect  children  from  be- 
ing over-worked. 

WOMEN  AND  THE  DOMESTIC  RBIiATIONS. 

Noteworthy  legislation  concerning  women  and  the 
domestic  relations  is  comprised  in  a  few  enact- 
ments. 

Massachusetts,  by  an  amendment  of  the  law  relat- 
ing to  divorce  suits,  prohibits  the  flliug  of  a  libel  for 


divorce  where  the  libellant  has  removed  Into  the  Com* 
monwealth  for  the  purpose  of  obtaining  a  decree  of 
divorce,  within  five  years  prior  to  the  flling  of  the 
libeL 

New  Jersey  extends  the  jurisdiction  of  the  Court  of 
Chancery  to  cases  of  at>solute  divorce  where  the  cause 
of  action  arose  out  of  the  State,  provided  the  com- 
plainant or  defendant  was  or  shall  have  been  a  resi- 
dent of  the  State  for  three  years  next  preceding  the 
time  of  flling  the  bill. 

Maryland  requires  a  residence  In  the  State  by  the  ap- 
plicant for  two  years  precedlng^an  application  for  di- 
vorce. 

By  chapter  150  of  the  Laws  of  Massachusetts  of  1886 
women  are  declared  eligible  to  serve  as  overseers  of  the 
poor. 

New  York  permits  women  to  vote  at  school  meet- 
ings. 

Connecticut  provides  that  no  person  shall  be  mar- 
ried until  one  of  the  parties  shall  under  oath  Inform 
the  registrar  of  the  town  of  the  name,  age,  color,  occu- 
pation, birthplace,  residence  and  condition,  as  to  be- 
ing single,  widowed  or  divorced,  of  each  contracting 
party. 

Maryland  requires  parties  contracting  marriage  to 
procure  a  license,  or  the  publication  of  bans,  as  a  pre- 
requisite of  the  validity  of  the  marriage. 

South  Carolina  has  adopted  the  rule  prevailing  in 
other  States,  that  on  the  death  of  a  married  woman 
intestate  her  husband  shall  be  entitled  to  the  same 
share  of  her  estate  as  Is  given  by  law  to  the  widow  out 
of  the  estate  of  her  husband. 

A  statute  of  Mississippi  adds  to  the  catalogue  of  pun- 
ishable crimes  and  misdemeanors  the  teaching  of  poly- 
gamy, the  inducing  of  any  person  to  embrace  it,  and 
the  emigrating  to  other  States  or  Territories  ^for  the 
purpose  of  embracing  it. 

Bj  another  statute  of  Mississippi  husband  and  wife 
are  made  competent  witnesses  against  each  other  In 
all  controversies  between  them.  This  law  would  pos- 
sibly be  more  satisfactoiy  to  the  gentler  sex  If  It  con- 
tained a  provision  securing  to  the  wife  on  the  witness 
stand  the  last  word ;  but  It  Is  in  the  line  of  the  legisla- 
tive policy  of  Mississippi,  a  State  which,  as  our  es- 
teemed member  of  Its  General  Council  remarks,  has 
made  a  complete  removal  of  the  common-law  disabil- 
ities of  married  women,  the  Code  of  1880  providing 
that  as  *'  to  contracts  and  property  she  shall  be  as  if 
she  was  not  married ;  *'  the  marriage  contract  Itself, 
we  must  suppose,  is  excepted  by  implication. 

PUBLIC  HEALTH  AND  SAFETY. 

In  legislation  Intended  to  protect  the  public  health 
and  safety,  numerous  laws  appear  on  the  State  stat- 
ute books  of  this  year,  establishing  rules  which  are  be- 
coming quite  common  as  subjects  of  statutory  police 
regulation.  • 

In  Georgia,  Kentucky,  Maryland,  Ohio  and  Virginia 
the  sale  of  morphine  or  any  of  Its  salts  is  prohibited, 
unless  in  scarlet  wrapping  with  prescribed  label; 
while  in  New  Jersey  a  general  law  r^^ulatlng  the  prac- 
tice of  pharmacy  includes  similar  and  more  compre- 
hensive regulations.  Pharmacy  and  the  practice  of 
medicine  are  also  made  the  subject  of  special  statutes 
In  Tirginia  and  Michigan ;  while  In  Georgia,  the  regu- 
lations of  a  like  statute  are  extended  to  practitioners 
of  dentistry. 

In  Iowa,  careful  provisions  for  the  inspection  of 
mines  by  qualified  oflElcials,  to  insure  proper  ventila- 
tion and  safeguards  against  accident  by  explosion,  are 
embodied  in  a  statute  intended  for  the  safety  and  pro- 
tection of  persons  employed  In  the  hazardous  labor  of 
mining. 

Ohio,  by  an  amendatory  act,  makes  most  minute 
and  stripgent  regulations  for  safey^ppar^tuiT  %pd 
Digitized  by' 
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Other  preoautions  in  the  oondaot  of  mlulDg  opera- 
tions. 

Ill  New  Jersey,  statutes  have  been  passed  to  regu- 
late the  maoufaoture  and  sale  of  dynamite  and  other 
explosives.  The  distance  of  1,000  feet  from  any  pub- 
lic ruad  is  prescribed  as  the  limit  within  which  it  is 
forbidden  for  the  future  to  store  or  keep  such  explo- 
sives, except  in  fire-proof  magazines,  and  in  quantity 
not  exceeding  2,000 pounds;  and  the  carriage  of  giant 
powder,  dynamite  and  nitro-glycerine  on  any  railroad 
train  carrying  passengers  is  absoluteiy  prohibited  as  a 
misdemeanor. 

A  statute  of  Michigan  makes  the  keeping  of  the 
aame  explosives  for  unlawful  purposes  a  felony.  New 
Hampshire  has  passed  a  similar  act. 

That  portion  of  the  travelling  public  in  the  State  of 
Mississippi  who  are  not  smokers  is  protected  by  a 
statute  providing  that  the  payment  of  first-class  fares 
■ball  be  furnished  with  first-class  passage,  which  is  de- 
fined to  be  In  **  any  suitable  car  in  which  smoking  is 
not  allowed." 

Automatic  car  coupling  Is  made  obligatory  by  a 
statute  of  Michigan,  which  requires  that  provision 
shall  be  made  by  all  railroad  corporations  to  couple 
and  uncouple  all  cars  without  the  necessity  of  the 
brakeman  or  any  other  person  passing  between  the 
cars. 

A  like  particular  instance  of  statutory  care  for  rail- 
road employees,  is  the  act  of  Massachusetts  requiring 
every  railroad  company,  before  January  1, 1887,  to  ad- 
just, fill  or  block  the  frogs,  switches  and  guard-rails 
on  its  track,  with  the  exception  of  guard-rails  on 
bridges,  so  as  to  prevent  the  feet  of  its  employees  be- 
ing caught  therein. 

A  statute  of  the  same  State  requires  that  In  every 
manufacturing  establishment,  where  steam  machinery 
is  used,  means  of  communication  by  spealciug  tubes, 
electric  bells  or  other  means  of  communication  be- 
tween each  room  where  the  machinery  is  placed  and 
the  room  where  the  engineer  is  stationed  shall  be  pro- 
vided; and  by  another  act,  all  accidents  fn  such  estab- 
lishments causing  death  or  bodily  iifjury  to  an  em- 
ployee while  at  work  must  be  reported  within  four 
days  to  the  police  authorities. 

Railroad  companies  are  required  by  a  Georgia  stat- 
ute to  post  on  bulletins,  at  every  station,  the  time 
that  passenger  trains  are  delayed  beyond  half  an 
hour,  and  the  wrecking  of  railroad  trains  is  made  a 
felony. 

In  Michigan,  an  act  to  protect  all  citizens  In  their 
civil  rights  requires  full  and  equal  accommodations, 
facilities  and  privileges  for  all  citizens  alike,  of  every 
race  and  color,  in  public  conveyances,  inns,  restau- 
rants, barber  shops  and  places  of  accommodation  or 
amusement. 

PUBIilO  aCOBAUS. 

Under  this  head  the  legislation  of  the  several  States 
exhibits  a  growing  disposition  to  adopt  regulations  for 
the  correction  of  prevalent  social  evils. 

Some  of  these  have  already  been  mentioned  as  relat- 
ing specially  to  the  oversight  of  children.  Laws  against 
the  circulation  of  obscene  literature  hare  been  enacted 
in  Connecticut,  Iowa,  Kansas,  Maryland,  Michigan, 
New  Hampshire  and  South  Carolina.  Statutes  against 
gaming,  gaming-houses  and  instruments  form  a  part 
of  the  enactments  of  Connecticut,  Georgia  and  Ken- 
tucky. In  the  last  named  Stato  the  setting  up  of  any 
keno  or  faro  bank,  or  conducting,  for  hire  or  compen- 
sation, any  game  of  cards,  for  money,  Is  made  pun- 
ishable by  fine  or  imprisonment,  and  the  offender  is 
to  be  deemed  infamous,  after  conviction,  and  be  dis- 
qualified from  exercising  the  right  of  8ufl!rage  or  hold- 
ing oflElce. 

Several  of  the  States  in  which  legislative  sessions 
fMve  been  held  this  year  have  dealt  with  the  sabject 


of  the  traffic  In  Intoxicating  liquors.  All  of  them  con- 
cur in  the  necessity  of  more  rigorous  measures  of  reg- 
ulation, but  none  of  them  coincide  In  the  methods  of 
regulation.  Public  opinion  on  this  subject  is  nowhere 
more  clearly  refiected  than  in  the  widely  varying  en- 
actments by  which  the  police  power  is  brought  to  bear 
with  differing  degrees  of  force  upon  this  ever,  present 
evil. 

In  the  legislation  on  this  subject,  which  finds  a  place 
in  the  statute  books,  some  of  the  acts  indicate  a  set- 
tled policy  of  prohibition,  while  others  are  merely  ten- 
tative. 

In  Iowa,  the  existing  prohibitory  law,  one  of  the 
most  sweeping  in  its  provisions  of  any  which  has  been 
enacted,  is  strengthened  and  made  more  stringent  by 
an  amendatory  statute  specially  intended  to  make  the 
law  more  certain  of  enforcement  in  the  prevention  of 
the  illegal  shipment  or  carriage  of  intoxicating  liquors, 
and  in  the  detection  and  punishment  of  contrlTances 
for  evading  its  provisions. 

In  Georgia  and  Mississippi  the  prohibition  senti- 
ment manifests  itself  in  the  enactment  of  *' local 
option"  laws  authorizing  the  determination  of  the 
question  of  prohibition  by  the  popular  suffrage.  In 
the  latter  State  the  submission  of  the  question  to  the 
people  is  to  be  on  the  petition  of  one-tenth  of  the 
qualified  voters,  at  an  election  not  to  be  held  within 
sixty  days  of  any  general  election,  and  if  a  majority  of 
the  votes  cast  shall  be  against  the  sale,  it  shall  be  un- 
lawful '*  to  sell,  barter  or  give  away,  or  to  induce  trade 
at  any  place  of  business,  or  furnish  at  any  public  place 
any  intoxicating  liquors ; "  if  the  vote  shall  be  in  favor 
of  a  sale,  a  license  to  retail  may  be  granted  by  the 
proper  authorities  under  prescribed  conditions. 
The  manufaotare  and  sale  of  domestic  wines  and 
cider  are  permitted;  also  the  sale  of  alcohol  for 
medicinal  or  scientific  purposes,  and  physicians 
may  dispense  intoxicants  for  the  use  of  their  pa- 
tients. 

Mr.  Reynolds,  the  member  of  our  General  Council 
in  Mississippi,  reports  that  in  the  counties  in  the  State 
which  have  voted  under  the  law,  those  where  the 
whites  are  in  the  majority  vote  for  prohibition.  This, 
he  remarks,  is  a  '*  noteworthy  change,"  not  in  the 
'< statute  law,"  but  in  the  tone  and  morals  of  the  peo- 
ple, which  it  is  a  pleasure  to  **note."  He  adds,  ''be- 
sides this  general  local  option  law,  as  if  the  legislator 
was  onwilllng  to  trust  his  constituency  on  the  ques- 
tion, there  are  a  number  of  acts  prohibiting  the  sale 
in  certain  localities  and  under  severe  pains  and  pen- 
alties ;  all  contain  the  saving  clause,  that  physicians 
may  dispense  the  article  for  the  use  of  their  patienta 
How  many  patients  have  been  benefited  we  are  not 
able  to  note,  but  venture  the  opinion  that  the  arti- 
cle is  freely  dispensed   and  the  patients   numerous.*' 

In  Maryland,  local  option  is  provided  for  in  respect 
to  several  counties  and  local  manicipalities,  and  in 
other  places  regulated  by  special  act.  A  statute  on 
this  subject,  relating  to  Anne  Arundel  county,  recites 
in  its  preamble  that  doubt  and  uncertainty  exist  in 
the  minds  of  a  large  portion  of  the  voter  whether 
local  option,  as  existing  in  that  county,  produces 
beneficial  results,  and  a  new  election  is  therefore  or- 
dered. 

Nowhere  is  the  struggle  between  experimental  leg- 
islation against  the  evils  of  intemperance  and  the  ir- 
repressible vigor  of  those  who  promote  the  traffic  in 
intoxicating  liquors  more  active  than  in  the  State  of 
Ohio.  The  Constitution  of  1851  prohibited  the  grant- 
ing of  any  license  to  traffic  in  intoxicating  liquors,  but 
authorized  the  Legislature  to  provide  against  evils  re- 
sulting from  the  traffic.  This  was  prohibitory  against 
licensing  the  trade,  but  permissive  as  to  Its  existence, 
and  the  Legislature  and  the  courts  of  Ohio  have  ever 
since  been  wrestling  with  the  problem  how  to  regulate 
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the  trafflo  without,  by  implioatioii,  lioeuslDg  it.  Cou^ 
fliotiDic  opinioas  of  Judges  and  coutradiotory  deolBlous 
of  the  coortfl  have  led  to  varyiug  legislatire  eiiaot- 
meuts,  resultiug  at  the  last  session,  in  the  passage  of  a 
law  levying  a  direct  tax  on  the  proceeds  of  sales  of 
liquor,  to  defeat  which,  as  a  last  resort,  its  opponents 
in  the  Senate  absented  themselves  from  the  halls  of 
legislation  and  left  the  body  of  which  they  were  mem- 
bers without  a  quorum.  The  act  was  however  passed 
and  approved  and  has  been  upheld  by  a  recent  decis- 
ion of  the  Supreme  Court  of  Ohio. 

Rhode  Island,  by  an  act  for  the  suppression  of  in- 
temperance, which  tooic  eflfect  on  the  Ist  day  of  July, 
1886,  prohibits,  in  the  most  sweeping  terms,  the  manu- 
facture or  sale,  except  for  artistic,  jnechanical  or 
medicinal  purposes,  and  then  under  stringent  regu- 
lations, of  all  intoxicating  liquors,  including  malt 
liquors. 

Kindred  in  their  nature  to  the  laws  aimed  at  the 
vice  of  intemperance,  and  very  significant  as  indicat- 
ing an  enlightened  public  sentiment  as  to  the  t>est 
methods  of  its  gradual  repression,  are  the  provisions 
in  the  statutes  of  Connecticut  and  Iowa,  requiring 
that  instruction  in  physiology  and  hygiene,  relating 
specially  to  the  effects  on  the  human  system  of  alcoho- 
lic liquors,  shall  be  taught  as  branches  of  study  in  the 
public  schools,  whose  teachers  must  be  examined 
as  to  their  qualifications  to  give  such  instruction. 

Congress  has  also  provided,  by  a  similar  act,  that 
the  same  special  instmctton  shall  be  included  in  thb 
branches  of  study  in  the  common  and  public  schools 
m  the  Territories  and  in  the  District  of  Columbia  and 
in  the  military  and  naval  schools,  and  taught  by  the 
use  of  text-books  as  thoroughly  and  in  the  same  man- 
ner as  other  like  required  branches  are  taught  in  such 
schools.  After  January  1, 1888,  no  certificate  to  teach 
in  the  public  schools  shall  be  granted  to  any  person 
who  has  not  passed  a  satisfactory  examination  in  phys- 
iology and  hygiene  with  special  reference  to  the  na- 
ture and  effects  of  alcoholic  drinks  and  other  narcotics 
upon  the  human  system. 


Labor  legislation  has  received  anew  impulse  from 
the  disturbances  in  railroad  and  other  industries,  set 
on  foot  and  maintained  during  the  past  months  by 
organizations  ostensibly  in  the  interest  of  the  working 
people,  but  in  their  practical  efflocts  at  war  with  the 
good  ord^r  of  society.  The  lawlessness  and  violence 
which  were  the  sequel  if  not  the  fruit  of  the  labor  agi- 
tation and  of  the  strikes,  found  their  limit  when  they 
sought  to  assert  a  tyranny,  foreign  to  our  soil  and  our 
ideas,  and  when  they  came  into  conflict  with  the  penal 
law  and  the  supremacy  of  justice.  But  public  opin- 
ion, which  is  sufficiently  self-asserting  and  sufficiently 
discriminating  when  a  great  wrong,  a  great  peril,  or  a 
great  crime  are  suddenly  in  sight, while  swift  to  stamp 
out  the  first  venomous  uprising  of  anarchy,  was  also 
not  slow  to  discern  whatever  of  justice  and  reason 
there  might  be  in  some  of  the  demands  of  labor,  how- 
ever badly  championed.  Hence  arose  a  body  of  stat- 
ute law  which,  like  Jonah*s  gourd,  grew  up  in  a  night. 
Statutes  of  Connecticut,  Iowa,  Kansas,  Kew  York  and 
of  Congress  provide  for  tribunals  of  arbitration  to 
settle  disputes  between  the  employer  and  employed, 
jurisdiction  depending  of  couive  upon  the  volnntaty 
action  of  both  parties,  a  method  unknown  and  alien 
to  the  common  law,  and  little  noteworthy  except  as  » 
new  illustration  at  once  of  the  Anglo-Saxon  passion 
for  remedial  legislation  as  a  panacea  for  evils  which 
can  best  work  their  own  extinction,  and  of  the  truth 
conveyed  In  Goldsmith's  philosophic  couplet— 

**  How  small,  of  all  that  human  hearts  endure. 
That  part  which  laws  or  kings  can  cause  or  cure.*' 


Legislation  on  labor  of  a  more  praetioal  ohsracter  Is 
found  in  a  statute  of  Massachusetts,  providing  for  the 
weekly  payment  of  wages  by  corporations;  mnother  of 
Rhode  Island,  requiring  a  like  uotloe  of  intention  on 
the  part  of  an  employer  to  dischaige  an  employee,  as 
the  employer  requires  of  the  employee  in  respect  to  an 
intention  to  quit  work,  as  a  condition  in  either  case 
of  forfeiture  of  wages.  The  intermeddling  by  strikers 
with  other  laborers  is  prohibited  in  Kew  Hampshire 
by  a  very  stringent  law,  and  to  the  catalogue  of  offen- 
ses is  added  the  speaking  of  offensive  or  derisive  words 
addressed  to  any  person  passing  along  any  street  to, 
from  or  about  his  lawful  business  or  oocnpatlon,  or 
*'the  making  any  noise  or  exclamation  in  the  presence 
or  hearing  of  such  person,  so  passing,  with  intent  to 
deride,  offend  or  annoy  such  person,  or  to  prevent 
him  from  pursuing  and  engaging  in  his  lawful  busi- 


In  the  subjects  with  which  legislation  in  respect  to 
trade  has  occupied  itself,  oleomargarine  outranks  the 
rest.  It  has  given  a  new  word  to  our  vocabulary,  a 
new  term  to  the  nomenclature  of  science,  and  a  new 
problem  of  constitutional  law  to  the  courts,  while  to 
the  legislators  of  our  agricultural  States  It  has.  In  the 
sphere  of  statutory  regulation,  opened  '*  fresh  fields 
and  pastures  new.*'  It  Is  certainly  a  pleasing  Indica- 
tion of  our  national  prosperity,  that  while  in  so  many 
old-world  communities  the  scanty  supply  of  bread  is 
not  infrequently  a  source  of  distress  and  disturbance, 
the  only  question  concerning  the  staff  of  life  which 
disquiets  the  American  citizen  is  how  to  prevent  his 
bread  and  butter  from  becoming  surreptitiously  con- 
verted into  bread  and  oleomargarine.  And  it  is  es- 
pecially gratifying  in  this  period  of  crimination  and 
recrimination  as  to  the  sincerity  of  our  political  par- 
ties and  partisans  in  the  matter  of  reform  in  govern- 
ment and  its  administration,  and  In  the  midst  of  con- 
stantly recurring  instances  of  malfeasance  and  corrup- 
tion in  public  officials,  to  note  the  spontaneous  zeal  of 
our  political  leaders  and  legislators,  without  distinc- 
tion of  party,  in  the  interestfof  pure  butter! 

New  York,  after  passing,  in  1884,  an  act  which  the 
Court  of  Appeals  condemned  as  unconstitutional,  be- 
cause so  sweeping  in  its  provisions  as  to  be  in  restraint 
of  lawful  trade  and  industry  by  prohibiting  the  sale 
of  any  article,  even  by  its  true  name,  which  might  be 
used  as  a  substitute  for  butter,  corrected  its  error  at 
the  last  session  and  enacted  a  statute  which  prohibits, 
under  heavy  penalties,  the  sale,  under  the  name  of 
butter  and  cheese,  of  any  substance  or  article  not  the 
product  of  unadulterated  milk  or  cream. 

Ohio,  by  an  act  of  seventeen  sections,  to  prevent 
adulteration  and  deception  In  the  sale  of  dairy  pro- 
ducts, amendatory  of  and  supplementaiy  to  former 
legislation  on  the  same  subject,  seems  to  have  sur- 
rounded her  dairies  with  a  cordon  of  regulations  in- 
tended not  only  to  protect  the  most  Innocent  of  her 
citizens  against  spurious  butter  and  cheese,  but  even 
the  worst  criminal  in  the  State,  as  section  U  provides 
that  no  butter  or  cheese  not  made  wholly  from  pure 
miik  or  cream  and  harmless  coloring  matter  shall  be 
used  In  any  of  the  charitable  or  penal  institutions  of 
the  State.  Cows  are  put  on  a  higher  plane  of  protec- 
tion and  security  than  many  boarding-house  lodgers 
by  a  section  making  it  an  offense  punishable  by  flue  or 
imprisonment,  or  both,  "  to  feed  cows  on  unhealthy 
food.**  A  further  provision  requires  every  person 
dealing  in  any  substance  resembling  butter  or  cheese, 
and  not  made  of  the  permitted  ing^dients.  to  keep  in 
a  conspicuous  place  a  card,  not  less  than  eight  by  ten 
inches  In  size,  on  which  shall  be  printed  in  plain,  bold 
black  letters,  not  less  in  size  than  eight-line  pica,  the 
true  name  of  such  substance,  and  also  the  words  *^ta' 
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ifcatioD  battor,'*  or  'Mmitstion  cheese,  sold  here,'*  and 
and  when  butter  or  cheese  is  asked  for  the  placarded 
sabetanoe  shall  not  be  sold  or  faruished. 

Maryland,  New  Hampshire,  New  Jeraej  and  Iowa 
have  passed  acts  in  the  same  direction  dissimilar  in 
their  terms  from  each  other  and  from  the  New  York 
and  Ohio  statutes.  lu  fact  this  recent  oleomargarine 
legi«]atlon»  called  for  by  an  exigency  arising  in  part 
from  the  inventive  fertility  of  our  soientlflo  age 
and  in  part  from  the  ineradicable  passion  of  oar 
fallen  human  nature  to  palm  off  as  a  genuine  article 
its  cunningly  devised  counterfeit,  presents  a  striking 
illustration  of  the  diversified  methods  of  bur  State 
legislatures,  which  while  aiming  at  a  single,  well-as- 
certained and  coiispieuons  mischief,  which  could 
easily  have  been  dealt  with  in  every  State  Iry  statutes 
almost  identiosl  in  their  terms  and  provisions,  instead 
of  seeking  for  similar  forms  of  enactment,  stmok  out 
at  it  wildly,  and  in  some  instances  blindly,  but  with  a 
kind  of  oonsentaueons  vigor  quite  remaikable  in  de- 
liberative bodies. 

In  Congress,  the  House  of  Representatives  passed  an 
act  imposing  special  license  taxes  on  manufacturers  of 
oleomargarine  and  levying  a  direct  tax  of  five  cents 
per  pound  upon  the  article ;  the  amount  of  tax  was  re- 
duced by  the  Senate  to  two  cents  a  pound,  and  the 
bill  thus  amended  and  providing  that  all  packages  con- 
taining  the  article  shall  be  stamped  and  branded,  re- 
ceived the  approval  of  the  executive,  after  some 
hesitation,  accompanied  by  suggestions  of  doubt 
as  to  the  constitutionality  ef  certain  provisions  of  the 
act. 

State  legislation  stopped  at  the  point  of  protecting 
the  pablic  against  being  imposed  upon  by  sham  butter 
and  cheese.  Oleomargarine  and  its  compounds  were 
left  to  stand  or  fall  on  their  own  demerits  when  dealt 
in  under  their  own  names.  Congress,  under  its  dele- 
gated power,  levies  a  direct  tax  on  the  traffic  in  the 
articles  themselves,  and  thus  the  o^nding  substance 
comes,  in  any  event,  under  the  pains  and  penalties  of 
the  law.  As  an  imitation  it  is  prohibited,  and  as  a 
genuine  article  it  is  taxed,  a  case  in  which  the  double 
dealing  is  almost  as  conspicuous  in  the  remedy  as  in 
the  mischief. 

Other  noteworthy  instances  of  legislation  aflbctlng 
trade  and  commerce,  are  statutes  of  Kew  Haoipshlre 
regulating  the  sale  of  veal ;  of  Iowa,  prohibiting  traffic 
in  diseased  hogs;  of  Ohio,  to  prevent  deoeptlou  in 
dealings  in  grain:  of  If ichigan,  to  guard  against  the 
adulteration  of  honey,and  of  the  same  State  requiring 
the  inspection  of  fertiliaers  and  regulating  their  sale, 
and  like  statotes  of  Maryland  and  Kentucky.  The 
last-named  State  imposes  a  heavy  lioense  fee  on  ven- 
ders of  lightning-rods,  and  the  inhabitants  of  the 
rural  dirtriotsof  Kentucky  wlQ  have  the  satlsfaetion 
of  knowing  that  their  premises  cannot  t>e  lawfully  in- 
vaded by  the  lightulng^-rod  man  until  a  payment  of 
$250  into  the  State  treasury  has  first  been  made. 

A  statute  of  Maryland,  beneficent  in  its  intention  as 
to  the  publfo  but  somewhat  invidious  iu  its  applica- 
tion, Is  entitled  ''An  act  to  prevent  incompetent  per- 
sons from  conducting  the  bnsines  of  plumbing  in  the 
city  of  Baltimore,'*  and  confines  the  practice  of  that 
useful  ittdnstry  to  skilled  persons  to  be  licensed  after 
examination  by  a  '*  State  board  of  commissiooers  of 
practical  plumbing." 

Kansas  punishes  as  a  miademeaoor,  and  by  fine  and 
treble  damages,  any  person  who  shall  misrepresent, 
deceive  or  defraud  any  ot^er  person  in  the  sale  of  any 
fruit,  shade  or  ornamental  tree*  vine,  shrub,  plant, 
bulb  or  root,  by  substituting  inferior  or  different  va- 
rieties, or  who  shall  falsely  represent  the  name,  age  or 
class  of  any  such  natural  object. 

Our  esteemed  member  of  the  General  Council  in 
Kansas  soggests  to  Me  In  reporting  this  statvte  that  it 


Is  the  work  of  some  injured  statesman  who  has  fallen 
a  victim  to  the  arts  of  an  enterprising  tree  agent.  But 
if  this  be  so,  he  found  a  sympathizer  In  the  Leglsla-' 
ture  of  New  Jersey,  wiiioh  has  just  passed  a  similar 
Btatate  to  protect  persons  iu  buying  fruit  trees  and 
fruit  briers,  by  which  any  misrepresentation  of  the 
name  or  nature  of  trait  trees  or  briers  is  made  a  mis- 
demeanor, punishable  by  a  fine  not  exceeding  $100 
and  Imprisonment  in  the  county  jail  not  exceed- 
ing three  months,  or  both,  at  the  discretion  of  the 
court. 

Statutes  of  this  kind  will  find  advocates  for  their 
enactment  In  many  States  of  the  Union,  especially 
among  suburban  proprietoirs  who  on  their  change 
from  city  pavements  to  green  fields  too  often  fall  an 
easy  prey  to  the  wiles  of  the  horticultural  agent,  who 
poasesses  the  hnmense  advantage  of  trading  In  an  un- 
known tongue,  and  can  dignify  the  sale  of  a  few  shoots 
of  that  vulgar  creeper  and  the  Dutchman's  pipe  into  a 
transaction  In  Sipho  Arigtolo^ia, 

OORPOBATIOSra 

Under  this  head  a  noteworthy  statute  of  New 
Hampshire  prohibits  all  corporations  not  created  by 
the  laws  of  the  State  from  entering  into  any  compact 
for  regulating  rates  of  insurance,  and  provides  that  in 
all  oases  of  total  loss  by  fire,  the  amount  of  damage  re- 
coverable by  the  insured  shall  be  the  amount  expressed 
in  the  policy. 

This  statute  Is  described  by  the  member  of  our  Gen- 
eral Council  for  New  Hampshire  as  the  **  famous  act," 
on  account  of  which  l^e  foreign  Insurance  companies 
left  the  State.  It  proved  as  effectual  an  act  of  expul- 
sion for  all  the  leadlnn:  foreign  companies  as  that  by 
which  the  Orleans  Princes  were  driven  out  of  France. 
Fifty-eight  of  these  corporations,  representing  an  ag- 
gregate capital  of  $120,000,000,  withdrew  from  the 
State,  leaving  the  Insurable  property  within  its  bound- 
aries with  no  means  of  protection  against  fire  except 
the  policies  of  home  companies,  having  altogether  a 
capital  of  only  $2,000,000,  and  those  of  a  class  of  foreign 
companies  designated  by  the  insurance  commissioner 
of  New  Hampshire  in  terms  doubtless  sufficiently  In- 
t^llgible  In  the  vernacular  of  insurance  as  "  irrespon- 
sible buzzards  and  wild  oats  ranging  through  the  State 
on  a  hunt  for  premiums.'*  Other  acts  impose  strin- 
gent regulations  on  foreign  surety  companies  and 
agents  and  officers  of  local  companies.  It  has  been  a 
bad  year  for  corporations  In  New  Hampshire.  Foreign 
insurance  companies  are  also  placed  under  special  dis- 
abilities by  a  statute  of  Iowa. 

Michigan,  by  an  act  passed  over  the  governor's  veto, 
provides  for  minority  representation  in  boards  of  di- 
rectors of  corporations  by  cumulative  voting,  each 
stockholder  being  authorized  to  vote  for  as  many  di- 
rectors as  he  holds  shares  of  stock,  multiplied  by  the 
number  of  directors,  and  to  distribute  his  votes  on 
the  same  principle  among  as  many  candidates  as  be 
shall  see  fit.  This  mode  of  securing  minority  repre- 
sentation the  Legislature  of  New  York  made  appli- 
cable to  municipal  elections  in  the  city  of  New  York 
by  a  bill,  which  after  passing  both  houses,  failed  to 
receive  t^e  executive  approval. 

Telegraph  companies  are  made  liable  by  a  statute  of 
Mississippi  to  fine  in  addition  to  damages  recoverable 
by  law,  for  failing  to  transmit  and  deliver  messages 
within  a  reasonable  time  and  without  reasonable  ex- 
cuse. 

By  a  statute  of  Massachusetts,  oorporattous  employ- 
ing labor  are  authorized  to  tssae  special  stock,  to  be 
held  only  by  their  employees,  at  the  par  value  of  $10 
per  share,  to  be  paid  for  In  monthly  installments  of  $1 
on  each  share  and  to  be  entitled  to  dividends,  when 
declared,  in  the  proportion  which  the  par  value  of 
such  apeotal  shares  bears  to  the  par  value  of  the  general 
Digitized  bj 
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Btook.  Such  special  shares  are  made  transferable  onlj 
to  employees  or  to  the  corporation,  which  maj  pro- 
vide by  its  by-laws  as  to  the  number  of  shares  which 
may  be  held  by  any  employee  and  the  mode  of  trans- 
fer, and  for  redemption  in  case  of  the  holder  ceasing 
to  be  ail  employee. 

In  Michigan,  provision  for  the  tormatiou  of  oorx>o- 
rations  for  the  cultivation  of  art  and  art  education, 
and  for  maintaining  free  library  and  reading  rooms 
by  public  tax,  appear  in  the  statute  boolc.  A  statute 
of  Connecticut  permits  corporations,  if  they  see  fit* 
to  distribute  a  portion  of  their  profits  among  em- 
ployees. 

The  recent  fearful  ravages  of  cyclones  have  induced 
a  new  form  of  insurance,  and  Michigan  has  enacted  a 
law  for  the  incorporation  of  mutual  insurance  com* 
panics  to  insure  against  cyclones,  wind  storms  and 
tornadoes. 

In  South  Carolina,  the  individual  liability  of  holders 
in  corporations,  including  banlcs  and  savings  banks,  is 
reduced  from  ten  to  four  per  cent  of  the  par  value  of 
the  shares  held  by  them  at  the  time  the  demand  of  the 
creditor  was  created. 

USOAIi  RIGHTS  AND    PROGEDURB. 

In  the  department  of  legislation  affecting  legal  rights 
and  procedure,  with  which  we  as  lawyers  are  especi- 
ally concerned,  the  statutes  of  this  year  are  in  the  di- 
rection of  that  simplification  of  legal  methods  which 
marks  the  progress  of  the  law  as  a  science  and  a  means 
of  social  safety. 

Georgia,  following  the  example  of  most  of  the 
other  States,  has.  abolished  the  distinction  between 
common  law  and  equity  jurisdiction,  and  permits 
suitors  to  avail  themselves  in  all  her  superior  courts 
of  equitable  as  well  as  of  common-law  process  and  re- 
lief. 

New  Hampshire  provides  by  a  special  act  that  all 
actions  and  causes  of  action  shall  survive ;  by  another, 
that  the  depositions  of  parties,  if  taken,  shall  be 
filed. 

Michigan  enacts  that  in  all  judicial  proceedings, civil 
or  criminal,  a  written  statement,  to  which  there  is  a 
subscribing  witness,  may  be  given  in  evidence  withoat 
calling  such  witness,  except  when  one  or  more  sub- 
scribing witnesses  are  made  requisite  to  the  validity 
of  the  instrument. 

The  same  State  authorizes  the  specific  performance,, 
by  guardians  of  insane  or  other  incompetent  persons, 
of  contracts  made  by  their  wards  for  the  conveyance 
of  real  estate;  and  by  another  act  forbids  the  sale  of 
any  blank  form  of  deed  containing  the  words  *' war- 
ranty deed,"  or  any  other  words  implying  that  It  is  a 
warranty  deed,  unless  the  deed  is  in  fact  a  warranty- 
deed. 

An  important  regulation  by  a  statute  of  Michigan 
of  the  right  of  recovery  in  libel  suits  is  noteworthy  for 
its  tender  consideration  of  newspaper  publishers.  The 
plaintiff  is  limited  to  actual  damages  sustained  and 
proved  when  it  appears  that  the  alleged  libel  did  not 
involve  a  criminal  charge,  was  published  in  good  faith, 
and  that  its  falsity  was  due  to  mistake  or  misappre- 
hension of  facts,  provided  that  in  the  next  regular  is- 
sue of  the  newspaper,  after  the  mistake  or  misappre- 
hension was  brought  to  the  notice  of  the  publisher, 
whether  before  or  after  suit,  a  correction  is  published 
in  as  conspicuous  a  manner  and  place  as  that  in  wliich 
the  libellous  article  appeared.  This  would  seem 
to  be  a  premium  upon  scrutiny  and  care  after  the  libel, 
to  avoid  punishment,  rather  than  before  it  to  prevent 
its  utterance. 

In  Mississippi  a  special  act  provides  that  bills  of  lad- 
ing shall  be  conclusive  evidence  of  what  is  recited  in 
them,  in  the  hands  of  bona  fide  holden;  a  statutory 
expression  of  the  commercial  law  as  it  has  been  snb- 
Btautially  established  by  the  courts. 


South  Carolina  provides  that  in  actions  for  tiie  re- 
covery of  lands  and  tenements, whether  legal  or  equit- 
able, betterments  made  in  good  faith  under  the  belief 
that  the  title  was  good  shall  be  allowed  for,  thus  in- 
corporating in  the  statute  law  a  well-settled  rule  of 
equity  jurisprudence. 

Virginia,  by  a  statute  which  is  a  transcript  of  the 
act  of  Congress  on  the  same  subject,  permits  persons 
charged  with  crime  to  testify  in  their  own  defense. 
This  is  the  only  noteworthy  change  of  the  law  of  pro- 
cedure in  Virginia.  The  member  of  our  General 
Council  for  that  State  reports  that  the  entire  body  of 
the  statute  law  is  undergoing  revision  by  a  commis- 
sion, whose  report  will  be  ready  for  the  action  of  the 
General  Assembly  at  a  special  session  to  be  called  in 
the  fall  of  this  year. 

Connecticut  provides  for  appeals  by  the  State,  with 
the  permission  of  the  presiding  judge,  in  criminal 
cases,  to  the  Supreme  Court  of  Errors  from  rulings 
and  decisions  of  the  Supreme  Court  on  questions  of 
law.  Heretofore  no  appeal  was  allowed  except  to  the 
accused.  Attorneys-at-law  are  prohibited  by  statute 
from  giving  bonds  in  criminal  cases.  By  a  special 
statute  no  person  can  be  extradited  on  the  requisition 
of  a  governor  of  another  State  until  opportunity  is  af- 
forded to  apply  for  a  writ  of  habea»  corpus. 

Analogous  to  the  last -mentioned  statute  of  Con- 
necticut is  one  passed  by  Kansas,  which  makes  it  a 
condition  of  surrender  of  fugitives  from  the  justice  of 
the  State  where  their  alleged  crimes  were  committed, 
that  in  addition  to  authenticated  copies  of  the  indict- 
ment or  information,  '*  sworn  evidence  shall  be  fur- 
nished that  the  demand  for  the  surrender  of  the  party 
charged  is  made  in  good  faith  for  the  punishment  of 
crime  and  not  for  the  purpose  of  collecting  a  debt  or 
pecuniary  mulct,  or  of  removing  the  allegcKl  fugitive 
to  a  foreign  jurisdiction  with  a  view  there  to  serve 
him  or  her  with  civil  process.'' 

"This  law,"  says  the  member  of  the  General  Coun- 
cil for  Kansas,  "  was  doubtless  enacted  to  check  the 
growing  practices  of  eastern  wholesale  merchants  who 
had  become  ingenious  in  converting  a  purchase  of 
goods  on  credit  into  an  obtaining  of  property  by  false 
pretenses,  and  armed  with  a  requisition  from  the  gov- 
ernor of  Missouri,  Illinos  or  elsewhere,  as  the  case 
might  be,  would  haul  the  luckless  country  merchant 
before  some  criminal  court  of  St  Louis  or  Chicago  to 
answer  such  a  charge,  with  the  sole  aim  and  purpose 
of  collecting  their  debt  and  then  turning  the  alleged 
*  fugitive'  loose." 

Georgia  also  has  enacted  regulations  looking  to 
greater  caution  in  the  surrender  of  persons  under  re- 
quisitions by  governors  of  other  States. 

Reverting  to  the  statutes  of  Connecticut,  a  note- 
worthy departure  from  the  spirit  supposed  to  have  at 
one  time  characterized  the  legislation  of  thai  State,  is 
a  statute  providing  that  no  person  shall  be  disquali- 
fied as  a  witness  ou  account  of  disbelief  in  a  Supreme 
Being. 

The  common  law  contented  itself  so  far  as  the  rela- 
tion of  innkeeper  and  guest  was  concerned  in  protect- 
ing the  guest  against  loss  or  injury  while  the  relation 
continued.  Modern  legislation  comes  to  the  aid  of 
the  host,  and  we  find  a  statute  of  Ohio  prohibiting, 
under  the  penalty  of  fine  or  imprisonment,  or  both, 
the  obtaining  of  any  accommodation  in  any  hotel, 
boarding  or  eating-house  with  intent  to  defraud  the 
owner  or  keeper  thereof,  and  proof  that  the  imposi- 
tion was  effected  by  any  false  or  fictitious  show  of 
baggage,  or  neglect  to  pay  for  the  entertainment  re- 
ceived, is  made  prima  fade  proof  of  the  fraudulent 
Intent. 

A  statute  of  Kentucky  authorizes'the  erection  of  ap* 
proprlate  memorial  tablets  by  the  personal  represent 
tatives  or  heirs  at  law  of  a  decedent  at  the  expense  of 
his  general  estate  and  as  a  charge  of  administration ;  a 
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somewhat  peoaliar  provision,  but  spparently  a  wise 
means  of  seoariug  a  suitable  memorial  in  view  of  the 
many  oases  in  which  the  subject  of  it  neglects  to  create 
it  during  his  life-time»  and  the  same  neglect  is  con- 
tinued bj  those  who  survive  him. 

Another  statute  of  Kentucky  provides  that  defend- 
ants in  criminal  cases  may  testify  in  their  own  behalf, 
and  still  another  introduces  as  a  rule  of  evidence 
the  comparison  of  handwriting  in  cases  where  the 
genuineness  of  writing  is  in  dispute. 

In  New  York  a  noteworthy  change  in  the  depart- 
ment of  legal  rights  and  procedure  is  the  amelioration 
of  the  law  relating  to  imprisonment  for  debt  by  a  lim- 
itation of  six  months  as  the  extreme  period  of  confine- 
ment in  the  debtor's  jail  or  within  the  jail  liberties. 
The  speaker  of  the  New  York  assembly,  in  his  closing 
address  to  the  members,  at  the  adjournment,  alluded 
to  this  statute  in  the  following  pathetic  and  pictorial 
language:  "  The  poor  debtor  languishing  in  Ludlow 
street  jail,  bereft  of  hope  and  dying  in  despair,  raises 
his  hands  to  heaven  and  calls  you  blessed."  An  equally 
prompt,  and  perhaps  more  effective,  call  on  the  part 
of  these  despairing  prisoners  was  for  writs  of  h€i>eas 
corpus^  under  the  operation  of  which  an  immediate 
Ludlow  street  jail  delivery  took  place.  Th is  law  is  not 
only  in  keeping  with  the  enlarged  humanity  of  the 
age,  but  will  also  be  serviceable  in  diminishing  the 
number  of  arrests  on  civil  process,  and  the  trial  of  the 
question  of  fraud,  deceit  or  the  other  evil  practices 
for  which  alone  arrests  are  authorized,  on  affidavit, 
on  motions  to  discharge.  And  it  is  also  serviceable  in 
requiring  merchants  to  exercise  more  circumspec- 
tion in  the  matter  of  credits,  and  to  apply  with 
greater  vigilance  the  improved  maxim — Caveat  ven- 
dor. 

Another  step  in  the  line  of  the  humanities  is  a  New 
York  statute  which  appoints  a  commission  to  investi- 
gate and  report  to  the  next  Legislature  **  the  most 
humane  and  practical  method  known  to  modem 
science  of  carrying  into  effect  the  sentence  of  death 
in  capital  cases.'*  This  is  a  reflection  on  the  statute 
book  of  a  public  sentiment  which  has  its  basis  in  a 
benevolence,  sometimes  misdirected,  yet  belonging  to 
the  better  part  of  human  nature.  But  while  these 
philanthropic  measures  may  comport  with  the  main- 
tenance of  justice  and  the  due  severity  of  her  penal 
laws,  we  cannot  shut  our  eyes  to  the  fact  that  the 
onnning  and  greed  and  rapacity  of  crime,  in  their 
sabtler  methods,  keep  pace  with  the  march  of  civiliza- 
tion and  refinement.  In  old  times  the  footpad  and 
highwayman  contented  themselves  with  the  purses 
and  trinkets  of  an  occasional  traveller.  The  modem 
gang  of  thieves,  as  in  the  case  of  the  main  thorough- 
fare of  our  greatest  commercial  metropolis,  put  Dick 
Turpin  to  the  blush  by  stealing  the  highway  itself, 
snd  leaving  it  in  such  a  s'tate  of  uncertainty  as  to  the 
ownership  of  its  easements  that  a  special  statute  of 
New  York  was  required  to  disentangle  the  intricate 
network  woven  by  its  captors. 

In  Maryland  two  amendments  of  the  law  of  legal 
procedure  have  been  made  to  expedite  proceedings  in 
olvil  cases.  Monthly  rule-days  have  been  established 
in  the  courts  of  Baltimore,  at  which  trial  calendars 
are  made  up  in  substitution  for  the  three  terms  for- 
merly held  during  the  year.  And  an  additional  yearly 
term  of  the  Court  of  Appeals  has  been  created,  making 
three  terms  instead  of  two. 

Mr.  Hinkley  reports  that  these  changes  will  reduce 
the  average  time  occupied  in  a  contested  case,  includ- 
ing the  hearing  in  the  Court  of  Appeals,  to  about  nine 
months,  instead  of  about  eighteen  months  as  hereto- 
fore. He  very  naturally  connects  this  substantial  re- 
form in  the  Maryland  practice  with  the  action  of  this 
association  at  its  last  session  on  the  subject  of  **  De- 
lays in  judicial  administration.** 


No  subject  within  our  cognizance  is  of  greater  or 
more  urgent  importance,  and  it  is  a  vital  necessity 
that  we  should  not  relax  our  efforts  to  secure  perma  • 
nent  changes  and  reforms  in  the  methods  of  legal  pro- 
cedure. 

The  duty  is  enhanced  by  the  almost  total  neglect  of 
our  Legislatures,  State  and  Federal,  to  meet  the  emer^ 
gency  by  any  remedial  laws  or  even  to  consider  the 
subject  at  all. 

In  the  State  of  New  York,  with  a  body  of  judicial 
officers  numbering—from  the  judges  of  the  Court  of 
Appeals  to  the  magistrates  exercising  judicial  func- 
tions of  the  lowest  grade  and  excluding  coroners— 
nearly  4,000, the  rights  of  suitors  are  still  hindered  and 
imperilled  by  useless  and  vexatious  delays,  for  which 
no  statutory  remedy  has  yet  been  adopted  by  our 
Legislature,  and  the  same  reproach  rests  upon 
the  judicial  administration  of  most  If  not  all  of  the 
States. 

OENSRAX  GOVERNMENT. 

Passing  to  the  wider  sphere  of  government  and  of 
general  law,  I  advert  briefly  to  the  most  conspicuous 
changes  in  the  statute  law  of  the  several  States. 

Connecticut  has  enacted  a  law  forbidding  and  pun- 
ishing as  a  crime  the  receipt  by  any  public  officer, 
trustee  or  agent,  or  any  member  of  any  board  of  man- 
agement of  any  public  or  private  corporation  or  In- 
stitution, of  commissions  or  other  compensation, 
gratuity  or  interest  in  any  sale  or  contract  connected 
with  the  business  of  such  corporation  or  institution, 
also  forbidding  any  person  connected  with  any  insti- 
tution receiving  aid  from  the  State  to  furnish  supplies 
or  having  an  interest  in  furnishing  them,  unless  as 
the  lowest  bidder  after  open  competition. 

An  act  of  New  Hampshire  forbids  savings  bank  offi- 
cers to  act  as  agents  for  other  corporations  or  to  re- 
ceive any  Inducement  from  borrowers  to  make  loans 
by  their  banks. 

The  act  to  aid  and  promote  purity  of  elections  has, 
after  defeat  In  previous  years,  become  a  law  at  the 
last  session  of  the  New  Hampshire  Legislature. 

Virginia  has  passed  two  separate  statutes,  one  *'  to 
define  and  punish  champerty  **  and  the  other  *'  to  de- 
fine and  punish  barratry.**  The  first  act  provides  that 
any  person  who  shall  solicit,  procure  or  induce  any 
suit,  action,  petition  or  motion  to  be  brought,  filed  or 
made  against  the  State  of  Virginia  or  any  citizen 
thereof,  by  verbal  representation  or  by  writing  or 
printing,  shall  be  deemed  guilty  of  the  offense  of 
champerty,  and  on  conviction  adjudged  guiity  of  a 
misdemeanor  and  punished  by  fine  of  not  less  than 
$100  nor  more  than  $300  for  each  offense,  or  by  impris- 
onment for  not  more  than  sixty  days,  or  both,  in  the 
discretion  of  the  jury.  The  second  act  provides  that 
any  person  licensed  to  practice  law  In  any  of  the 
courts  of  Virginia,  who  shall  solicit,  procure  or  induce 
any  action,  suit,  petition  or  motion  as  above  against 
the  State,  or  any  citizen  thereof,  by  verbal  represen- 
tations or  by  writing  or  printing,  shall  be  deemed 
guilty  of  the  offense  of  barratry  and  provide  for  the 
disbarring  of  the  offender.  If  these  statutes  are  to  be 
taken  as  meaning  what  they  say,  the  practice  of  the 
law  in  Virginia  seems  likely  to  become  an  expensive 
luxury  unless  the  lawyers  can  find  an  abundant  sup- 
ply of  non-resident  defendants.  Probably  the  sweep- 
ing terms  of  the  law  will  be  confined  by  construction 
to  oases  of  stirring  up  law  suits  which  it  is  the  policy 
of  the  State  to  exclude  from  her  own  or  the  Federal 
oonrts. 

Free  public  libraries  are  authorized  by  law  in  Ohio 
nnder  certain  restrictions  to  be  maintained  in  cities 
of  a  population  not  exceeding  thirteen  thousand,  of 
two  thousand  volumes  and  over,  by  direct  tax  not  ex- 
ceeding one-tenth  of  a  mill  on  the  taxable  property. 
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Kansas  eIao  makes  a  similar  proyisiou  for  pablio 
libraries. 

In  New  Jersey  a  pension  of  $100  per  jear  is  accorded 
to  soldiers  of  the  war  1812.  In  Michigan  all  discharged 
soldiers,  sailors  and  marines  are  exempted  from  poll- 
tax. 

Soldiers  are  exempted  from  poll-tax,and  Decoration 
Day  is  made  a  legal  holidaj  bj  Kansas. 

New  Hampshire  provides  that  poor  soldiers  and 
their  families  shall  be  supported  at  their  own  homes, 
instead  of  at  the  county  institutions;  and  Ohio  makes 
special  provision  for  the  same  class. 

Ohio,  by  astringent  statute,  makes  the  advertising 
of  lotteries  In  any  form  a  misdemeanor. 

Michigan  creates  an  advisory  board  of  pardons,  one 
of  whom  is  to  be  an  attorney  and  the  other  a  physi- 
cian, to  investigate  and  report  on  all  applications  for 
pardon  of  convicts  or  commutation  of  sentence.  Mr. 
Wells,  the  member  of  the  General  Council,  reports 
that  the  governor  has  been  greatly  aided  and  relieved 
by  the  practical  operation  of  this  act. 

Mississippi,  by  a  series  of  well-considered  acts,  pro- 
tects the  rich  alluvial  district  of  the  Mississippi  region 
from  the  overflowing  of  the  river. 

Acts  for  the  protection  of  game  and  fish  find  a  place 
in  the  statute  books  of  Georgia,  Iowa,  Massachusetts, 
Maryland,  Kentucky,  New  Jersey  and  Michigan.  New 
York  prohibits  the  killing  or  shooting  of  song  birds, 
or  wild  birds  not  game  birds,  at  any  time  or  for  any 
purpose, bo t  specially  excepts  the  English  sparrow  from 
ihe  benefit  of  this  act. 

A  brief  notice  is  In  place  here  of  what  may  be  called 
agricultural  legislation.  Under  this  head  a  noteworthy 
statute  is  that  of  South  Carolina,  giving  to  landlords 
a  first  lien  on  the  crops  of  the  tenant  for  rent,  and  to 
laborers  a  lien  next  In  order  of  priority  to  the  extent 
of  sums  due  them  for  aiding  in  making  crops,  and  a 
special  act  prohibiting  the  stealing  of  vegetables. 

Georgia,  by  a  statute,  encourages  the  search  for 
phosphates. 

Michigan  proYldes'for  the  publication  and  dissemi- 
nation of  usual  Information  derived  from  its  agricul- 
tural college.  Also  by  another  act  for  the  collection 
of  apiarian  statistics  as  to  the  production  of  honey 
and  wax. 

Connecticut  has  i>asseda  law  to  encourage  the  plant- 
ing of  forest  trees,  which  provides  for  the  appointment 
by  the  governor  annually,  in  the  spring,  of  an  "arbor 
day  "  for  tree  planting,  and  exempts  from  taxation 
for  twenty  years  land  not  worth  over  $20  an  acre,  on 
which  the  owner  shall  have  raised  by  planting  lumber 
trees,  of  the  average  height  of  six  feet,  of  any  of  the 
following  kinds,  to-wit:  chestnut,  hickory,  ash,  white 
oak,  sugar  maple,  European  larch,  white  pine,  black 
walnut,  tulip  or  spruce,  not  less  in  number  than  1,200 
to  the  acre. 

New  Hampshire  by  a  Joint  resolution  makes  provis- 
ion for  a  like  appointment  of  an  arbor  day  by  execu- 
tive proclamation  with  the  advice  and  consent  of  the 
council. 

In  the  legislation  of  Congress  a  careful  inspection  of 
the  enactments  of  the  session  of  eight  months,  just 
terminated,  discloses  the  fact  that  out  of  the  1,101  acts 
which  passed  both  houses,  and  the  967  which  became 
laws,  those  of  general  interest  to  the  whole  country, 
as  distinguished  from  local  or  class  legislation,  or  the 
satisfaction  of  claims  on  the  treasury,  can  be  counted 
on  the  fingers  of  one  hand. 

I  have  already  adverted  to  the  act  requiring  instruc- 
tion in  the  public  schools  in  physiology  and  hjgiene, 
and  to  the  oleomargarine  act.  Next  in  order,  but  first 
In  importance,  and  the  most  noteworthy  enactment 
of  the  national  legislature,  is  the  law  providing  for  the 
event  of  a  vacancy  in  both  the  oflElces  of  president  and 


vice  president  of  the  United  States.  The  terms  of 
this  important  statute  are  well  known.  They  Intmst 
the  executive  power  to  the  secretary  of  State,  or  in 
case  of  his  disability,  to  the  heads  of  the  departments 
ef  the  treasury,  of  war,  of  justice,  of  the  poat-ofBce, 
the  navy,  and  the  interior,  successively,  in  the  order 
named,  until  the  disability  of  the  president  or  vice- 
president  can  be  removed,  or  In  case  of  death,  ontil  a 
president  can  be  elected.  This  Is  a  rare  Instance  of  a 
statute  as  to  which  we  may  all  join  in  the  common  wish 
that  it  may  never  take  effect.  But  at  the  time  of  its 
passage  and  approval,  January,  19, 1886^  It  was  a  tardy 
provision  for  an  emergency,  the  possibility  of  which 
was  brought  into  prominence  by  the  sudden  death, 
during  the  recess  of  Congress,  and  while  the  Senate 
was  without  a  president  pro  tempore,  of  Vice-Presi- 
dent Hendricks.  This  sad  events,  thus  linked  with 
the  statute  just  adverted  to.  deprived  the  country  of 
a  public  servant,  whose  sterling  worth  of  character 
bore  in  a  special  manner  the  true  American  stamp  of 
self  reliance,  independence  and  patriotism.  Of  the 
people  and  near  the  people,  bis  death  called  forth  a 
general  testimonial  of  regret  and  respect,  singularly 
akin  in  its  expression  to  the  native  elements  of  his  hon- 
est and  robust  nature.  As  a  member  of  this  associa- 
tion, and  a  brother  honored  in  our  profession,  this 
word  of  commemoration  finds  in  the  opening  hour  of 
our  meeting  its  fitting  place  as  a  tribute  to  the  mem- 
oiy  of  an  able,  fearless  and  honest  man. 

Nor  may  It  be  out  of  place  to  link  with  this  brief 
mention  of  Vice-President  Hendricks  a  passing  trib- 
ute to  the  memory  of  that  eminent  member  of  our 
profession  whose  name,  associated  with  his  In  1880  in 
the  candidacy  for  the  highest  offices  in  the  gift  of  the 
people,is  now,aud  within  a  period  of  less  twelve  months 
from  his  death,  inscribed  with  his  on  the  roll  of  the 
nation's  dead ;  and  in  the  near  retrospect  of  his  fin- 
ished career,  speaking  of  Governor  Tilden  to  bis 
brethren  of  the  American  Bar,  I  may  be  permitted  a 
simple  attestation  of  his  thorough  training  in  legal 
principles,  and  his  wise,  far-reaching  sagacity  In  the 
application  to  affiaira,  private  or  public,  as  the  source 
and  secret  of  his  mastery,  whether  in  council  or  in  ac- 
tion, and  the  sure  foundation  of  bis  claim  to  the  grate- 
ful respect  of  his  countrymen. 

Besides  the  acts  of  Congress  to  which  I  have  ad- 
verted, there  are  hardly  any  which  have  been  passed 
in  the  exercise  of  the  law-making  power,  from  which 
I  exclude  all  grants  of  pensions  and  other  moneys  and 
provisions  for  building  bridges,  light-houses  and  other 
public  works.  The  permission  to  owners  of  United 
States  merchant  vessels,  and  of  any  property  on  board 
thereof,  to  sue  the  United  States  for  damages  by  col- 
lision arising  from  mismanagement  of  any  goveni- 
ment  vessel,  is  a  wise  departure  from  the  rule  which 
forbids  the  bringing  of  suits  against  the  sovereign 
power  by  a  citizen  or  subject,  and  which  worked  spec- 
ial injustice  in  the  cases  to  which  the  remedial  statute 
applies,  while  the  act  for  the  increase  of  the  navy  and 
that  relieving  the  merchant  shipping  from  fees  for 
measurement  of  tonnage  and  other  charges,  and 
amending  the  regulations  as  to  shipment  and  dis- 
charge of  crews,  all  relate  to  national  or  commercial 
needs  in  the  department  of  our  maritime  interests  too 
long  neglected. 

The  shortcomings  of  Congress  in  the  matter  of  at- 
tention to  the  public  interests  compared  with  the  long 
period  of  Its  session,  have  been  made  the  subject  of 
that  general  criticism  and  condemnation  on  the  part 
of  the  press  and  the  public,  by  which  they  content 
themselves  with  abusing  what  they  consider  abuses. 

But  as  members  of  the  American  Bar,  we  have  oar 
special  and  particular  ground  of  censure  In  respect  to 
the  neglect  of  Congress  to  remedy  evils  in  judicial  td- 
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ministration  which  are  of  long  standing,  of  the  gray- 
est character  and  the  most  serious  in  their  conse- 
quences. 

In  the  face  of  an  imperatiye  demand  for  some  pro- 
vision for  the  relief  of  the  Supreme  Court  of  the 
United  States  for  the  burden  imposed  upon  it  by  the 
condition  of  Its  docket.  Congress  has  done  nothing 
to  meet  the  emergencj.  The  total  number  of  oases  on 
the  docket  of  the  term  which  ended  last  May  was 
1,840;  of  these  488  were  added  during  the  term,  while 
the  number  of  cases  disposed  of  was  only  440,  so  that 
the  docket  has  gained  on  the  court  forty-nine  cases, 
and  it  will  begin  next  October  term  with  a  docket  of 
900  cases  as  against  851  last  year.  These  figures,  fur- 
nished by  the  clerk  of  the  court,  show  that  the  delay 
to  suitors  in  the  court  of  last  resort  in  our  national 
judicial  system  Is  not  only  a  present  but  a  steadily- 
growing  mischief.  The  means  of  relief  are  within  the 
power  of  Congress,  by  the  adoption  of  any  one  of  the 
Yarions  plans  which  have  been  under  consideration 
during  several  sessions,  and  in  respect  to  which  this 
association  has  repeatedly  expressed  its  opinion  and 
and  urged  immediate  action  in  the  interest  of  the 
right  administration  of  justice.  Meanwhile  the  prac- 
tical administration  of  the  Federal  judiciary,  in  spite 
of  the  indifference  and  culpable  neglect  of  Congress, 
has  never  been  more  serviceable  than  during  the  past 
year.  The  task  of  the  reorganization  by  means  of 
legal  proceedings  of  many  of  the  great  railroad  systems 
has  necessarily  devolved  on  the  Circuit  Courts  of  the 
United  States,  and  the  promptness,  ability  and  im- 
partiality with  which  novel  complicated  questions  of 
jurisdiction  and  of  legal  and  equitable  rights  and  pro- 
cedure have  been  disposed  of  by  our  Federal  judges 
deserve  the  high  appreciation  and  commendation  of 
the  bar. 

If  I  may  be  permitted  to  express  an  individual  opln* 
ion,  1  take  leave  to  say  that  in  my  judgment  the  two 
things  most  needed  to  advance  the  public  Interest  In 
the  matter  of  legal  and  judicial  procedure  are  the  in- 
crease of  the  number  of  United  States  Circuit  Court 
judges,  with  proper  provision  for  appellate  courts  and 
the  assimilation  of  the  methods  of  procedure  in  the 
State  court  to  those  of  the  Federal  courts  In  the  prac- 
tical abolition  of  costs  and  mere  practice  motions,  and 
the  cutting  up,  root  and  branch,  of  the  abuse  of  the 
extraordinary  remedies  of  injunction  and  other  pro- 
visional writs  or  orders  by  expediting  the  hearing  and 
determination  of  the  main  issue. 

These  things  could  be  accomplished  and  made  effect- 
ive all  over  the  country,  If  our  legislative  bodies  would 
give  to  practical  reform  a  tithe  of  the  time  misspent 
on  trivial  ailUrs. 

CONGIiUBION. 

In  the  summary  which  I  have  thua  attempted  to 
give  of  noteworthy  changes  in  the  law,  the  few  laws 
to  which  I  have  referred  have  been  culled  from  a 
grand  total  of  over  6,000  statutes :  a  great  mass,  includ- 
ing many  crude,  unwise.  Ill-considered  and  useless 
enactments,  whose  defects  are  made  more  conspion- 
ons  by  comparing  them  with  each  other. 

The  waste  of  time,  of  thought,  of  physical  strength 
and  of  public  money  involved  in  our  legislative  meth- 
ods, would  be  simply  appalling  If  we  look  at  it  solely 
in  reference  to  the  vast  amount  of  labor  expended  as 
compared  with  the  apparent  results  attained.  The 
great  mass  of  legislative  acts  relating  to  subjects 
which  might  be,  and  which  In  many  States  are  remit- 
ted to  simple  judicial  action,  snob  as  the  change  of 
names  of  individuals,  those  which  deal  purely  with 
local  matters,  which  under  general  laws  could  be  re- 
mitted to  the  local  municipalities,  and  the  whole  busi- 
ness of  the  creation  and  regulating  of  private  corpora- 
tions mieht  be,  and  doubtless  in  time  will  be,  every- 
where placed  ander  general  law.    But  meanwhile  we 


must  accept  this  waste  as  a  necessary  part  of  the  com- 
plexity of  our  American  system  of  numerous  and  in- 
tertwined State  and  Fedend  sovereignties,  an  experi- 
ment whose  basis  is  direct  representative  government 
by  popular  legislative  bodies  and  which  must  needs 
work  out  its  many  problems  at  whatever  cost.  Hap- 
pily the  evils  of  our  legislation  do  not  touch  the  core 
of  the  public  safety  so  as  to  be  remediless,  and  a  sound 
public  opinion  already  asserts  itself  against  them.  We 
may  be  sure  that  any  real  improvement  and  advance 
toward  the  perfection  of  the  best  government,  which 
in  governing  least  legislates  least,  must  come  from  our 
own  profession.  If  lawyers  are  not  wlUing  to  aid  bj 
Intelligent  effort,  by  self-sacrifice,  and  by  wise,  dis- 
criminating concert  of  action  to  simplify,  purify  and 
make  more  serviceable  for  the  general  good  the  meth- 
ods of  making  and  of  administering  the  law,  no  one 
else  ever  will  or  ever  can  undertake  the  work,  for  to 
no  other  body  of  men  is  committed  the  sacred  trust  of 
makinghuman  justice,  In  its  manifold  application  to 
human  wants  and  interests,  conform  to  its  original 
and  divine  pattern. 

It  Is  in  the  hope  that  our  action  here  may  conduce 
in  some  measure  to  this  desired  end  that  I  declare  the 
ninth  annual  session  of  the  American  Bar  Association 
to  be  now  opened. 


CORPORA  TlOm  —  FOREIGN  —  LIABILITY  OF 
STOCKHOLDERS— JURISDIC- 
TION OF  COURTS. 

MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 
JULY  «.  1886. 

Nsw  Havsn  Horsbshok  Nail  Compact  v.  Linden 
Spbino  Company. 

The  alleged  liability  of  individual  defendants  to  a  foreign 
corporation  cannot  be  enforced  in  a  court  which  has  eg 
jurisdiction  over  such  corporation  except  such  as  results 
from  an  appearance  by  attorney. 


T 


iHE  facts  appear  In  the  opinion 


H.  i2.  BaiUy,  for  plaintiff. 
Ambrose  Eastman^  for  defendants. 

Devens,  J.  The  claim  of  the  plaintiff,  a  foreign  cor- 
poration, Is  upon  certain  promissory  notes  signed  by 
the  principal  defendant,  also  a  foreign  corporation. 
This  latter  corporation  has  no  property  which  can  be 
reached  so  as  to  be  attached,  and  the  plaintiff  seeks  to 
establish,  as  against  the  individual  defendants,  that 
they  are  under  such  a  liability  to  the  principal  defend- 
ant that  they  may  be  treated  as  its  debtors,  and  or- 
dered to  pay  their  debt  as  Its  equitable  trustees,  so  far 
as  that  may  be  necessary,  in  order  to  discharge  the 
plalnttfTs  claim  against  the  defendant  corporation. 
The  plaintiff  also  contends,  that  by  the  facts  set  forth 
in  his  bill,  he  states  a  case  which  Is  as  good  as  a  cred- 
itor's bill,  under  the  equity  jurisdiction  of  the  court. 

The  plaintiff  does  not  set  forth  any  contract  made 
by  the  defendant  stockholders,  except  that  they  sub- 
scribed for  and  took  the  capital  stock  of  the  corpora- 
tion. Kor  does  it  allege  any  promise  made  by  them  in 
relation  thereto,  or  in  regard  to  the  liability  which  it 
says  they  Incurred  *'  Independently  of  any  statute  or 
penal  liability."  In  the  absence  of  any  promise  defi- 
nite In  Its  character,  on  the  part  of  the  stockholders, 
there  can  bo  no  liability  to  the  corporation,  or  the 
creditors  of  the  corporation,  which  does  not  proceed 
from  a  statute  of  Connecticut,  under  which  it  is  cre- 
ated. 

The  corporation  Is  one  formed  under  general  laws 
of  that  State,  and  the  liabilities  ot^tookholders,  or  of 
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subscribers  of  the  stock,  are  such  as  are  prescribed  by 
those  laws.  Their  subsoriptlou  to  the  stoolc  can  have 
imposed  upou  them  uo  others.  The  allegation  of  the 
plaintiff  must  therefore  bo  interpreted  as  meaning 
that  the  alleged  obligation  of  the  subscribers  is  Inde- 
pendent of  any  statutory  or  penal  liability,  which  is 
imposed  in  terms.  Where  no  promise  is  alleged,  the 
only  contracted  obligation  on  the  part  of  the  subscrib- 
ing stockholder  must  t>e  that  which  arises  from  bis  re- 
lation. Whether  it  be  expressed  in  terms  or  derived 
from  his  relation  under  the  laws  of  the  State  of  Con- 
necticut as  those  laws  may  be  interpreted  by  compe- 
tent authority,  it  is  not  a  common-law  obligation,  but 
one  created  by  the  statute  under  which  the  corpora- 
tion is  formed.    Terry  v.  LitUe,  101  U.  8.  216. 

The  liability  of  stockholders  in  a  Connecticut  cor- 
poration must  be  determined  by  the  laws  of  that  State. 
Ilutchins  V.  New  England  Coal  Co.^  4  Allen,  580;  Jones 
v.  SissoHy  6  Gray,  288;  Penobscot  &  K,  R.  Co.  v.  Dart- 
UUy  12  id.  244;  Blachstone  Manvf.  Co.  v.  Blaokstone, 
13  id.  488. 

That  the  statutes  of  a  State  do  not  operate  extra- 
territorlally,  proprio  vigore,  will  be  conceded.  How 
far  they  should  be  enforced*  beyond  the  limits  of  the 
State  which  has  enacted  them  must  depend  upon  sev- 
eral considerations;  as  whether  any  wrong  or  Injury 
will  be  done  to  the  citizens  of  the  State  in  which  they 
are  sought  to  be  enforced,  whether  the  policy  of  its 
own  laws  will  be  contravened  or  impaired,  and 
whether  its  courts  are  capable  of  doing  complete  Jus- 
tice to  those  liable  to  be  affected  by  their  decrees. 
Where  the  rights  sought  to  be  passed  upon  and  deter- 
mined are  those  which  arise  from  the  relation  between 
a  corporation  and  its  members,  they  depend  upon  the 
local  law  which  exists  at  the  place  of  its  creation,  and 
true  policy  would  seem  to  require  us  to  leave  them  to 
be  there  determined.  The  liability  which  the  stock- 
holders are  alleged  to  be  under  to  the  corporation  and 
its  creditors  has  little  analogy  to  a  demand  for  a  debt 
due,  according  to  the  generally  recognized  principles 
of  law.  It  is  of  a  peculiar  character,  involving  the  or- 
ganic law  by  which  the  corporation  is  created,  and  re- 
quiring local  administration.  We  have  heretofore  In 
similar  oases  declined  to  ^ass  upon  them,  and  deter- 
mine the  relation  existing  between  a  foreign  corpora- 
tion and  its  members,  and  the  obligations  arising 
therefrom.  HaUey  v.  McLean,  12  Allen,  438 ;  Smith  v. 
Life  I»i«.  Co.,  14  Id.  836,  341 ;  Kansas  Const.  Co,  v.  To- 
peka,  S.  &  W.  R.  Co.,  135  Mass.  34. 

The  reasons  why  we  should  not  in  the  case  at  bar 
undertake  to  enforce  the  alleged  obligations  of  the 
members  of  this  corporation  appear  decisive.  They 
are  quite  different  from  those  which  arise  in  Massa- 
.chusetts  from  a  contract  to  have  and  subscribe  for 
shares.  By  our  laws,  as  settled  by  many  decisions,  in 
the  absence  of  an  express  promise  to  pay  for  shares, 
none  is  created  by  a  mere  subscription  therefor.  Nor 
is  any  created  by  the  mere  agreement  to  take  shares. 
No  personal  liability  exists,  as  the  corporation  can  by 
law  assess  such  shares,  and  sell  them  for  nonpayment 
of  assessments,  which  is  held  to  be  a  sufficient  remedy. 
Andover  A  Medford  Turnpike  Corp.  v.  Oould,  6  Mass. 
45;  Samey.  Hay,  7  id.  102;  Fraiiklin  Olass  Co.  v. 
IFWte,  14  id.  286;  Ripley  v.  Sampson,  10  Pick.  SH; 
Mechanics'  Foundry  i  Af.  Co.  v.  Hall,  121  Mass.  271 ; 
Katatna  Laud  Co.  v.  Jemegan,  126  id.  156.  While  a 
different  rule  prevails  in  many  States,  the  grounds 
upon  which  these  decisions  rest  have  also  been  ap- 
proved in  others.  Kemiebeo  &  P.  R.  Co.  v.  Kendall, 
31  Me.  470;  Railroad  Co.  v.  Johnson,  10  Fost.  403; 
Railroad  Co.  V,  Bailey,  2iYt,  465;  Seymour  v.  Stur- 
gess,  26  N.  Y.  134.  It  does  not  seem  advisable  that  we 
should  seek  to  enforce  a  liability  thus  differing  from 
any  which  would  have  been  incurred  If  the  defendants 
had  subscribed  for  shares  of  stock  in  a  corporation 
formed  In  this  State. 


Again,  the  bill  alleges  that  the  defendants  were 
bound  to  have  made  a  full  and  honest  payment  for  the 
shares,  as  subscribed  for  by  them,  to  the  extent  of 
their  par  value;  that  they  actually  paid  for  the  same 
by  a  transfer  of  property,  knowingly  reckoned  by 
them  at  a  price  which  exceeded  by  far  its  real  value; 
that  they  are  now  liable  to  make  further  payment  for 
their  shares  of  stock;  and  that  by  the  laws  of  Connec- 
ticut, and  according  to  .the  ordinary  rules  of  equity, 
any  stockholder  who  has  not  paid  up  his  stock  in  full, 
can  upou  the  Insolvency  of  the  corporation  be  made 
personally  and  directly  liable  at  the  instance  of  any 
creditor,  for  the  amount  remaining  unpaid  and  equit- 
ably due. 

The  individual  defendants  were  the  sole  stock- 
holders and  also  the  officers  of  the  corporation,  and 
the  transaction  by  which  they  paid  for  their  stock  was 
a  transfer  of  a  certain  amount  of  cash,  machinery, 
tools  and  other  property,  together  with  certain  inven- 
tions, and  the  letters-patent  therefor.  It  is  alleged 
that  in  reckoning  the  payment  an  exaggerated 
value  was  knowingly  placed  upon  all  these  descrip- 
tions of  property.  That  In  the  absence  of  fraud  an 
agreement  may  ordinarily  be  made  by  which  stock- 
holders may  be  allowed  to  pay  for  their  shares  in  pat- 
ents, mines  or  other  property,  to  which  it  is  not  easy 
to  assign  a  determinate  value,  would  appear  to  be  well 
settled.  The  bill  does  not  aver  any  fraud  Intended  to 
be  committed  or  actually  committed  on  the  public  or 
plaintiff  by  these  defendants,  by  obtaining  from  those 
with  whom  the  corporation  dealt  a  false  credit.  The 
liability  alleged  is  one  due  to  the  corporation,  growing 
out  of  the  relation  of  these  parties  to  it  as  stock- 
holders. The  extent  of  that  liability,  and  the  mode  in 
which  it  shall  be  enforced,  and  the  position  in  which 
the  stockholders  are  placed,  must  be  determined  by 
the  laws  of  Connecticut,  and  by  a  tribunal  that  can 
control  the  conduct  and  action  of  the  corporation. 
The  mere  appearance  by  attorney  of  the  defendant 
corporation  does  not  enable  the  court  so  to  do. 

In  a  clause  subsequent  to  that  we  have  considered 
the  plaintiff  avers  that  as  promoters  and  officers  of  the 
corporation,  the  defendants  owed  the  duty  to  see  that 
the  stock  subscribed  for  was  fully  and  honestly  paid 
in;  that  they  failed  to  perform  that  duty,  and  were 
thus  guilty  of  a  breach  of  trust  in  not  requiring  the 
full  and  fair  payment  of  the  capital  stock.  No  allega- 
tion is  here  made  of  any  fraud  committed  upon  the 
plaintiff  as  a  creditor  of  the  corporation.  That  which 
is  set  forth  is  a  misfeasance  on  the  part  of  the  officers 
of  the  corporation  for  which  it  may  be  they 
would  be  liable  in  damages  to  the  corpora- 
tion, but  the  plaintiff  cannot  on  this  account 
hold  the  defendants  as  debtors  of  the  corpora- 
tion, who  had  failed  to  pay  for  their  stock,  which  is 
the  ground  upon  which,  in  either  respect,  its  bill  pro- 
ceeds. Nor  if  these  averments  are  sufficient  to  show 
that  the  transaction  by  which  simulated  payment  was 
made,  constituted  a  fraud  upon  the  corporation, would 
the  defendants  become  the  debtors  of  the  corporation 
and  liable  as  such  to  pay  as  stockholders.  As  the  cor- 
poration retains  what  it  has  received,  even  if  it  were 
defrauded  in  the  transaction,  its  remedy  would,  ac- 
cording to  the  ordinary  rule  of  law,  be  in  damages  for 
the  wrong  it  had  sustained  from  the  stockholders. 
Foreman  v.  Bigelotc,  4  Cliff.  508.  The  bill  does  indeed 
aver  that  by  the  law  of  Connecticut  the  defendants  in 
such  a  case  are  liable  as  stockholders  for  a  further 
payment  upon  their  stock,  so  as  to  make  a  full  and 
honest  payment.  If  such  is  the  law  of  Connecticut, 
and  If  such  a  liability  may  be  treated  as  a  debt,  this 
law  varies  so  much  from  that  which  ordinarily  controls 
in  regard  to  similar  liabilities,  and  also  in  the  enforce- 
ment  of  contracts,  that  we  are  compelled  to  leave  it  to 
local  administration. 

BiU  dUmissed.  Digitized  by  ^ 
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NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 
Bankruptcy— POWER  OF  cx)UBT  TO  requirbbond 

or    INDEMNITY    FROM    PETITIONING    CREDITOR.— In 

baiikruptoj  prooeedlogs,  after  a  proTisional  wamuit 
had  beeu  issued  and  executed  agaiuat  the  estate  of  the 
alleged  baukrupt,  on  a  motion  to  recall  the  same,  the 
court  made  au  order  requiring  the  petitioning  creditor 
to  give  bond  to  indemnify  the  alleged  banlcrupt  for 
any  damages  he  might  sustain  bj  the  seizure  of  his 
goods,  etc.,  under  said  warrant,  '*  if  on  the  final  hear- 
ing of  said  creditor's  petition  to  have  the  defendant 
adjudicated  a  banl£rupt,the  said  defendant  shall  prove 
that  he  is  not  bankrupt  and  the  proceedings  against 
him  by  the  said  petitioning  creditors  shall  be  dis- 
missed,** etc.  Upon  an  agreed  statement  of  facts  re- 
citing a  trial  and  judgment  in  a  State  court,  wherein 
it  was  determined  that  the  petitioners  in  the  bank- 
ruptcy proceedings  were  not  in  fact  creditors  of  the 
alleged  bankrupt,the  cause  wasjsubmitted  to  the  court 
who  ordered  judgment  for  the  defendant.  Ildd^  that 
the  Imnkruptcy  court  had  the  power  to  require  said 
bond,  and  defendants  were  liable  for  a  breach  thereof. 
When  in  the  exercise  of  their  discretion,  courts  may 
grant  or  withhold  a  favor  asked  for,  they  possess  in- 
herent power  independent  of  common  law  or  any 
statute  to  impose  any  reasonable  terms  or  conditions 
upon  which  the  favor  is  to  l>e  held.  June  15, 1886. 
Sonnehom  v.  Libhty.    Opinion  by  Dan  forth,  J. 

Covenant  —  to4REPair  streets  —  damages.-  (1) 
Defendant  covenanted  with  the  city  '*  to  pave  the 
streets  in  and  about  the  rails  of  its  track  in  a  perman- 
ent manner,  and  to  keep  the  same  In  repair  to  the 
satisfaction  of  the  street  commissioner.'*  Htld^  that 
the  covenant  extended  to  the  entire  space  between  the 
tracks.  (2) Where  a  covenantee  has  made  repairs  which 
the  covenantor  was  bound,  but  has  neglected  to  make, 
and  has  proceeded  in  the  usual  way,  and  no  fraud  is 
shown,  nor  any  facts  to  impeach  the  reasonableness  of 
the  account,  the  sum  actually  expended  in  the  work 
is  prinvafacie  the  sum  which  he  is  entitled  to  recover. 
June  22,  1886.  Mayor,  etc.,  v.  Second  Avenue  R,  Co. 
Opinion  by  Andrews,  J. 

Criminal  liAW  —  deposit  of  money  in  liect  of 
BAIL.— (1)  Section  286  of  the  Code  of  Criminal  Pro- 
cedure, providing  that  a  defendant,  instead  of  giving 
bail,  may  deposit  with  the  county  treasurer  the  sum 
mentioned  in  the  order  admitting  him  to  bail,  con- 
templates that  the  deposit  is  to  be  made  by  the  de- 
fendant himself  and  by  no  one  else.  (2)  When  the  de- 
posit is  made  by  any  imrty  other  than  the  defendant, 
it  will  be  deemed  to  have  been  made  for  the  defend- 
ant, and  if  conviction  follows  and  a  flue  is  imposed 
the  court  may,  under  section  608,  order  the  fine  to  be 
paid  out  of  the  money  so  deposited,  and  the  balance, 
if  any,  paid  to  the  defendant.  June  22,  1886.  People 
V.  Laidlow.    Opinion  by  Earl,  J. 

Evidence— written  contract— modification  by 
PAROL— NEW  AGREEMENT.- A  Written  Contract  may 
be  modified  by  a  subsequent  new  and  distinct  oral 
agreement  upon  a  new  consideration,  but  in  this  case 
the  oral  evidence  of  the  bargain,  and  of  the  explana- 
tion accompanying  the  execution  of  the  written  con- 
tract, instead  of  showing  a  modification  of  the  writ- 
ing, tends  to  show  simply  that  the  writing  never  ex- 
pressed the  real  agreement  of  the  parties,  and  plain- 
tiff allowed  It  to  etand  unaltered,  on  the  assurance  of 
Martin  that  a  delivery  of  a  certain  less  number  of 
brick  per  mouth  would  be  accepted  in  lieu  of  the  num- 
ber called  for  by  its  terms.  Held,  that  the  court  erred 
in  refusing  to  charge  that  what  took  place  between 
the  parties  previous  to  or  at  the  time  of  the  execution 
of  the  written  contract  was  inadmissible  to  vary  or 
modify  it,  and  that  a  new  agreement  must  be  shown.  I 


The  court  also  refused  to  charge  that  if  the  evidence 
on  which  the  alleged  modification  of  the  written  con- 
tract depends  is  only  of  what  took  place  contempo- 
raneous with  the  execution  of  the  writtent  contract, 
then  no  modification  was  shown.  Held  error.  June 
1, 1886.    Corse  v.  Peck.    Opinion  by  Andrews,  J. 

Former  judgment  —  cbeditor*8  action  by  wife 
against  husband— subsequent  divorce— estoppel 
—LIEN.  —  (1)  Plaintiff  recovered  five]  judgments  in 
County  Court  against  John  Carpenter,  her  husband, 
for  installments  of  income  due  her  on  articles  of  sep- 
aration, in  which  she  had  agreed  to  support  herself, 
and  sign  all  deeds ;  he  to  pay  her  a  stated  sum  each 
month.  Upon  the  trial  of  the  several  actions  the  val- 
idity of  the  agreement  of  separation,  and  the  status  of 
plaintiff  as  a  creditor  of  her  husband,  was  litigated 
between  the  parties  thereto,  and  was  in  each  action 
decided  in  her  favor.  In  this  action  to  set  aside  as 
fraudulent  certain  conveyances  of  real  estate  execu- 
ted by  him  to  defendants,  held,  that  the  questions 
were  res  adjudicata,  and  defendants  were  precluded 
from  raising  them  in  this  action.  The  defendants  ac- 
quired title  to  the  real  estate  in  question  from  John 
Carpenter,  and  necessarily  took  it  at  the  risk  of  any 
incapacity  in  him  to  convey  a  good  title,  and  so  for  as 
that  was  affected  by  the  rights  of  existing  creditors, 
his  fraudulent  grantees  were  equally  bound  by  such 
legal  adjudications  as  might  be  made  against  him  in 
respect  thereto  as  John  Carpenter  himself.  Candee 
v.  Lord,  2N.Y.269;  Rogers  v.  Roger8,3  Paige,S79;  Shu- 
felt  v.  Shufelt,  0  id.  137;  French  V.  Shotwell,  6  Johns. 
Ch.  234;  Raymond  v.  Richmond,  78  N.  Y.  854;  Bige- 
low  Estop.  102;  Voorhees  v.  Seymour,  28  Barb.  685.  (2) 
The  plaintiff  had,  subsequent  to  the  separation,  pro- 
cured a  decree  for  an  absolute  divorce  from  her  hus- 
band, with  no  provision  for  her  support.  Held,  that 
this  did  not  affect  her  pecuniary  claims  on  him,  if 
secured  by  legal  obligations,  either  for  dower  or  to  an 
allowance  by  way  of  alimony.  It  was  claimed  by  the 
defendants  that  marriage  was  the  gravamen  of  the 
separation  agreement,  and  that  its  annulment  by  the 
decree  necessarily  subverted  and  destroyed  the  obli^ 
gations  of  the  contract.  It  is  quite  obvious  that  this 
proposition,  if  generally  correct,  would  not  affect  the 
validity  of  judgments  for  lawful  debts  already  ob- 
tained, and  standing  unpaid  and  unreversed  when 
such  decree  was  obtained.  But  we  are  also  of  the 
opinion  that  there  is  nothing  in  the  terms  or  charac- 
ter of  the  agreement  referred  to  which  authorized 
John  Carpenter  to  commit  adultery,  or  to  violate  with 
impunity  the  obligations  of  his  marriage  contract, 
without  incurring  the  penalty  which  the  law  imposes 
upon  an  offending  party  for  such  misconduct.  There 
is  no  express  or  implied  condition  in  the  contract  that 
the  plaintiff  should  continue  to  remain  the  wife  of 
John  Carpenter,  but  the  obligation  to  pay  interest  was 
to  continue  unconditionally  during  her  natural  life. 
The  contract  looked  toward  a  separation,  and  not  to  a 
union  of  the  parties;  and  a  lawful  separation,  if  pro- 
duced without  the  misconduct  of  the  wife,  could  not 
affect  her  pecuniary  claims,  if  secured  by  legal  obliga- 
tions. The  right  of  the  wife  to  dower  in  the  lands  of 
her  husband,  or  to  an  allowance  by  way  of  alimony  out 
of  his  estate,  could  not  be  impaired  by  a  divorce 
granted  for  his  misconduct;  and  the  existence  of  an 
agreement  whereby  her  future  support  by  him  was 
secured  by  a  lawful  obligation  would  afford  a  good 
reason  why  in  equity  her  claims  upon  his  property 
should  not  be  provided  for  in  the  decree  in  divorce. 
The  absence  of  such  a  provision  seems  to  confirm, 
rather  than  destroy  the  provisions  of  the  contract, 
and  looks  to  its  expected  continuance  as  a  just  and 
proper  provision  for  the  wife.  Blaker  v.  Cooper,  7 
Serg.  &  R.  500.  (3)  It  is  further  claimed  that  the  plain- 
tiff is  estopped  from  questioning  the  validity  of  the 


178 


THE  ALBANY  LAW  JOURNAL. 


several  oouvejanoes  from  John  Carpeuter  to  the  other 
defendants,  because  she  joined  with  him  in  their  ex. 
eoution.  It  was  found  by  the  trial  court  that  these 
convejances  were  executed  by  John  Carpenter,  and 
received  by  the  defendants,  for  the  purpose  of  de- 
frauding the  plaintiff,  and  without  knowledge  on  her 
part  of  such  fraudulent  purpose.  The  claim  made, 
that  Carpenter  could,  under  his  contract  with  his 
wife,  require  her  to  execute  deeds  releasing  her  dower 
in  all  his  lands,  under  the  penalty  of  forfeiting  all  of 
her  rights  thereunder  in  case  of  refusal,  and  jet  re- 
quire her  to  execute  such  conveyances  as  should  for- 
ever disable  Carpenter  from  performing  the  obliga' 
tions  to  her,  which  formed  the  only  consideration  for 
her  agreement,  is  too  absurd  for  serious  consideration. 
The  proposition  is  elementary  that  fraud  vitiates  all 
contracts,  and  a  construction  of  an  agreement  which 
would  hold  an  innocent  party  to  his  contract,  and 
still  authorize  the  other  to  defeat  his  obligation  by  his 
own  fraud,  is  unsupported  by  any  rule  with  which  we 
are  familiar.  The  only  ground  for  such  a  claim  would 
be  that  of  estoppel,  and  that  is  untenable  when  all  of 
the  parties  to  the  act  except  the  plaintiff  were  cogniz- 
ant of  all  of  the  facts  relating  to  the  transaction,  and 
were  not  deceived  or  misled  by  the  plaintiff's  action. 
They  were  all  active  participants  in  the  fraud  prac- 
ticed upon  the  plaintiff,  and  are  not  justified  in  as- 
serting any  rights  secured  thereunder  as  against  the 
defrauded  party.  In  our  view,  the  only  serious  ques- 
tion in  the  case  relates  to  the  additional  relief  granted 
by  the  court  below  in  declaring  a  lien  upon  the  land 
in  question  for  the  several  installments  due,  but  not 
in  judgment,  when  the  action  was  commenced.  We 
are  of  the  opinion  that  the  court,  having  acquired  jur- 
isdiction to  decree  such  conveyances  fraudulent  and 
void  as  to  judgments  previously  recovered,  was  au- 
thorized to  grant  such  further  relief,  within  the  scope 
and  meaning  of  the  issues  made,  as  the  parties  might 
be  equitably  entitled  to  in  connection  with  the  trans- 
action under  investigation.  (4)  The  court  below  de- 
clared the  judgment  to  be  a  lien  upon  the  land  in 
question  for  the  several  installments  due,  but  not  in 
judgment  when  the  action  was  commenced.  Held 
error,  that  the  court  was  limited  to  the  installments 
in  judgment,  and  that  this  judgment  should  be  cor- 
rected to  that  extent.  This  principle  has  been  ap- 
plied in  many  cases  in  awarding  judgment  for  pecu- 
niary damages,  even  when  the  party  had  an  adequate 
remedy  at  law,  if  the  damages  were  connected  with  a 
transaction  over  which  the  courts  had  jurisdiction 
for  any  purpose,  although  for  the  purpose  of  collect- 
ing damages  merely  they  would  not  have  had  juris- 
diction. Bradley  v.  Bosley,  1  Barb.  Ch.  152;  Clarke  v. 
White,  12  Pet.  188;  Franklin  Ins.  Co.  v.  McCrea,  4 
Greene  (Iowa),  229;  Brooks  v.  Stolley,  8  McLean,  628. 
The  court  below  had  anquestionable  jurisdiction  to 
award  relief  against  the  conveyances  in  question  as  to 
the  judgments  recovered;  and  although  not  entitled 
to  award  such  relief  as  to  claims  not  in  judgment,  it 
still  had  power  to  grant  any  other  relief  to  which  the 
party  was  legally  entitled,  although  it  might  result  in 
consequences  similar  to  those  afforded  by  a  decree 
declaring  a  lien.  The  legal  effect  of  the  decree  setting 
aside  the  conveyances  was  to  vacate  and  annul  the 
title  conveyed  by  John  Carpenter  to  the  several 
grantees  named  in  his  deeds,  so  far  as  it  stood  in  the 
way  of  the  collection  of  the  plaintiff's  judgment,  and 
as  against  the  parties  to  this  action,  of  any  other 
claim  arising  out  of  the  same  transaction  which  should 
be  thereafter  lawfully  put  in  judgment.  The  plain- 
tiff's complaint  alleged  that  several  Installments  aside 
from  those  in  judgment  were  then  due  and  unpaid 
upon  the  separation  agreement,  and  asked  that  the 
same  be  declared  a  lien  upon  the  said  real  estate,  and 
that  the  property  be  sold,  and  such  installments  be 


paid  from  the  proceeds  of  such  sale.  The  fair  import 
of  this  demand  was  to  entftle  the  plaintiff  to  so  much 
of  the  relief  demanded  as  was  within  the  power  of  the 
court  to  grant;  and  if  a  rendition  of  a  money  judg- 
ment for  such  installments  was  necessary  to  confer  the 
relief  sought,  the  court  had  undoubted  authority, 
nnder  the  prayer  for  relief,  to  order  such  a  judgment. 
The  proof  of  the  separation  agreement,  and  the  re- 
covery of  previous  judgments  thereon,  constituted 
conclusive  evidence  of  the  rights  of  the  plaintiff,  as  a 
creditor  of  John  Carpenter,  under  such  agreement, 
for  the  amount  appearing  to  be  due  and  unpaid 
thereon,  authorized  the  court  to  render  judgment 
against  John  Carpenter,  for  such  amounts  as  were  not 
already  in  judgment.  The  rule  which  precludes  a 
court  of  equity  from  entertaining  jurisdiction  of  an 
action  to  set  aside  a  fraudulent  conveyance  at  the  suit 
of  a  simple  contract  creditor  would  seem  to  render 
the  judgment  appealed  from  erroneous,  so  far  as  it  de- 
clares such  a  debt  a  Hen  upon  the  property  iiijquestion, 
yet  the  rendition  of  a  pecuniary  judgment  in  this  ac- 
tion is  authorized,  and  would  seem,  so  far  as  the 
parties  to  this  action  were  concerned,  to  place  the 
plaintiff  in  a  position  to  enforce  it  hereafter  against 
such  real  estate  by  appropriate  proceed itiga  therefor. 
These  views  lead  to  a  modification  of  the  judgment  by 
striking  out  so  much  thereof  as  declared  it  a  lien  upon 
the  real  estate  for  the  installments  not  previously  in 
judgment,  and  to  an  afiOrmance  of  its  other  provisions. 
June  15, 1886.  Carpenter  v.  Oabome.  Opinion  by  Ru- 
ger,  C.  J. 

MORTQAOS  —  TORKCLOStTRE  —  PART  OF  PRSMISBS  IK 

ANOTHSR  Statk— SNFORCBM BNT.— A  decree  of  fore- 
closure is  valid  although  part  of  the  premises  covered 
by  it  are  in  a  sister  State;  and  although  the  judgment 
cannot  be  enforced  as  to  such  property,  yet  the  court 
may  require  the  mortgagor  to  execute  a  conveyance 
of  the  same  to  the  purchaser  under  the  judgment,  in 
order  that  the  whole  security  may  be  made  effective. 
Miller  v.  Dows,  94  U.  S.  450.  June  15,  1886.  Union 
Trust  Co,  V.  Jhchester  R.  Co,  Opinion  by  Dan- 
forth,  J. 


PURCHASE   BY   PLAINTIFF  —  AaRKBMKNT     TO 

REOONVKY.— -An  arrangement  was  made  by  the  attor- 
ney of  both  parties  in  an  endeavor  to  perfect  a  title  by 
letter  to  the  effect  that  a  foreclosure  sale  was  to  take 
place  in  due  and  lawful  form,  and  that  if  the  plaintiff, 
or  any  one  for  her,  became  purchaser,  she  should  go 
into  possession  as  such,  but  that  at  any  time  within 
one  year  **  after  taking  title  "  she  should  reoonvey  to 
defendant  upon  being  paid  the  mortgage  debt,  inter- 
est, etc.  Held,  that  plaintiff  was  entitled  to  a  deed 
from  the  referee,  and  is  not  liable  to  account  ns  mort- 
gagee in  possession,  since  she  is  in  as  purchaser.  Jane 
8, 1886.    Belter  v.  Lyon.    Opinion  per  Curiam. 

Negligence— DAMAGE  by  fire  —  defectiye  fire 
SCREEN  ON  LOCOMOTIVE.— Where  there  is  a  conflict  of 
evidence  as  to  whether  the  fire  producing  the  damages 
complained  of  was  caused  by  an  engine  upon  defend- 
ant's road  which  was  fully  protected  in  respect  to  fire- 
screen, or  by  another  engine  passing  at  about  the  same 
time  with  a  defective  fire-screen,  it  becomes  a  ques- 
tion of  fact  for  the  jury  to  determine  which  engine 
caused  the  fire.  June  8, 1886.  Sheeley  v.  N.  Y.  C  A 
H.  Ji.  R,  Co,    Opinion  per  Curiam, 

•  CONTRIBUTORY  NEGLIGENCE— CROSSING  RAIL- 


ROAD WHILE  IN    PROCESS    OF    REPAIR.- Plaintiff,  who 

was  deaf,  undertook  to  drive  across  the  railroad  where 
a  portion  of  the  track  was  in  process  of  construction, 
and  although  the  foreman  at  first  requested  him  to 
wait.  On  his  proceeding  he  directed  a  workman  to  lead 
the  horse  over,  but  after  passing  over,  the  horse  start- 
ing, the  man  let  loose,  and  the  horse  rnpntng  agaipsta 
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telegraph  pole  was  injured.  HeZd,  that  the  questiona 
as  to  whether  the  railroad  exeroised  proper  oare  and 
skill  Id  the  perf ormauoe  of  the  worls,  and  as  to  pre- 
Tenting  olMtractions  to  passers  by,  and  as  to  whether 
defendant  was  chargeable  with  oontributorj  negli- 
gence, were  for  the  Jury,  as  was  also  the  cause  of  the 
iniury.  HM,  also,  that  plaintiff  had  reason  to  be- 
lieve, from  the  fact  of  defendant's  worlcmau  in  leading 
the  horse  over,  that  the  crossing  was  safe.  June  8, 
1886.  Jiembe  v.  New  York,  O.AW.R.  Co.  Opinion 
per  Curiam. 


CORRESPONDENCE. 

Thb  Citt  Court  of  New  York. 
Editor  of  the  Albany  Law  Journal: 

Will  you  kindly  inform  me  through  your  columns 
what  the  **  New  York  City  Court'*  is,  and  where  there 
is  any  authority  in  law  for  the  organization  of  such  a 
court,  and  oblige  a  large  number  of  country  lawyers? 

Subscriber. 

Cuba,  Allegany  Co.,  N.  Y.,  Aug.  18,  1886. 

[The  City  Court  is  the  successor  of  the  Marine 
Court,  and  being  a  local  court  of  limited  jurisdic- 
tion, was  established  by  legislative  enactment. — Ed.] 


Lapsbd  Deyiss. 
Editor  of  the  Albany  Law  Journal: 

A  testator  dies  several  years  after  making  hit  will, 
wherein  he  gives  and  devises  to  a  certain  person  one 
of  his  farms.  But  between  the  date  of  the  will  and 
bis  death  the  testator  sells  the  farm  by  contract  for 
deed  to  a  third  person,  who  at  once  takes  possession, 
and  is  in  possession  at  the  time  of  the  testator's  death, 
without  any  forfeiture  of  the  contract,  and  is  ready 
and  willing  to  perform  it  according  to  its  terms. 

Quegtion :  Does  the  devise  fail  by  act  of  testator  iii 
his  life-time?  or  is  the  conditional  title  in  devisee, 
placing  him  in  the  situation  of  party  of  the  first  part 
in  contract  for  deed  ? 

Can  yoa  refer  me  to  any  authority  on  this  ques- 
tion? 

Respectfully, 

J.  6.  Dalbt. 

Prattsvilt^b,  N.  Y.,  Aug.  21,  1886. 


[The  devisee  gets  nothing. 
I  8.— Ed,] 


1  Jarm.  Wills,  ch.  5, 


Thb  Court  of  Appeai^  Judgbship. 

Editor  of  the  Albany  Law  Journal: 

A  printed  circular,  entitled  ''Court  of  Appeals 
Judgeship,"  and  signed,  ''A  Member  of  the  Bar,"  has 
been  forwarded  to  me  here,  and  I  presume  has  been 
circulated  freely  among  lawyers  of  New  York.  It  is 
designed  to  show  the  gross  injustice  hitherto  done  to 
the  First  and  Second  Judicial  Departments  in  the 
election  of  judges  of  the  Court  of  Appeals.  The  writer 
drops  freely  Into  figures,  and  shows  clearly  (what 
everybody  knows  In  a  general  way)  how  greatly  these 
two  departments,  comprising  the  two  great  cities  of 
New  York  and  Brooklyn,  exceed  any  other  depart- 
ment in  population,  wealth,  amount  of  litigation,  and 
amount  paid  in  taxes.  Hence,  says  the  writer,  great 
injustice  is  done  these  populous  cities,  in  that  they 
have  but  one  of  the  citizens  of  the  First  or  Second 
Departments  on  the  Court  of  Appeals  bench ;  or  to  use 
the  language  of  the  writer,  '*  These  figures    *    *    * 


are  an  exhibit  of  taxation  without  representation  un- 
paralleled in  the  history  of  the  New  World." 

If  tbe  Court  of  Appeals  is  designed,  or  ought  to  be 
a  representative  body,  the  complaint  of  the  irate  New 
York  or  Brooklyn  "member  of  the  bar"  is  well 
founded.  Indeed  a  still  worse  case  might  be  stated! 
The  farmers,  in  the  aggregate  pay  vastly  more  taxes, 
and  are  vastly  more  numerous  than  the  lawyers ;  but 
not  a  farmer  has  ever  been  elected  to  the  Court  of 
Appeals.  Just  so  of  tbe  merchants :  they  are  many 
times  more  numerous,  and  pay  an  amount  of  taxes 
vastly  greater  than  all  the  lawyers ;  but  not  one  of  the 
judges  is  a  merchant,  and  all  are  lawyers.  If  the  court 
is  a  represeutativ<)  body  this  is  all  wrong.  One  lawyer 
out  of  the  seven  would  be  a  liberal  allowance  to  the 
profession ;  while  the  olher  six  should  be  talcen  from 
farmers,  merchants,  mechanics,  bankers  and  laborers: 
and  the  ministers  and  doctors  might  occasionally  de- 
mand a  representative. 

The  fallacy  of  the  irate  Metropolitan  is  in  assuming 
that  the  court  is,  or  ought  to  be,  representative  in  the 
ordinary  sense.  The  court  should  be  composed  of 
good  men,  learned  in  the  law,  of  unimpeachable  integ- 
rity, and  of  fair  and  judicial  mind.  If  this  is  accom- 
plished, what  does  the  litigant  care  where  the  judge 
resides?  **  Decide  my  case  justly,  and  according  to 
law,"  is  all  that  he  ought  to  demand,  and  is  all  that 
the  public  interest  demands.  It  is  notorious  that  most 
of  our  greatest  judges  have  not  lived  in  the  First  or 
Second  Departments.  Deuio,  Comstock,  the  Seldeus. 
Qrover,  Hunt,  Johnson,  Church  and  Folger  are  a  few 
of  the  distinguished  names  that  occur  to  me  at  the 
moment  of  writing.  They  all  lived  out  of  the  metro- 
politan district.  Were  they  any  the  less  acceptable  as 
judges,  even  to  New  York  city  litigants  and  lawyers, 
than  if  their  home  had  been  in  New  York?  The  writer 
of  the  circular  would  imply  that  lawyers  living  in 
BuflSalo,  Syracuse,  Rochester,  Qtioa,  Albany  and  Troy 
and  the  other  towns  and  cities  of  the  State  outside  of 
New  York  and  Brooklyn,  were  mainly  occupied  with 
agricultural  law,  and  know  little  or  pothing  of  litiga- 
tion arising  from  '*  trade,  commerce  and  wealth."  If 
the  writer  of  the  circular  knew  no  more  of  the  law  on 
these  subjects  than  he  does  of  the  character  of  litiga- 
tion in  the  interior  of  the  State,  we  should  all  pray 
that  New  York  city  might  not  be  **  represented"  on  the 
bench  by  **the  likes  of  him." 

There  are  several  reasons  for  the  comparatively 
small  number  of  judges  that  have  been  selected  for  the 
Court  of  Appeals  from  New  York  and  Brooklyn.  The 
principal  one  is  that  there  are  but  few,  if  any,  of  the 
best  lawyers  of  the  metropolis  who  would  take  the  po- 
sition. The  salary  is  entirely  inadequate  for  a  first- 
class  New  York  or  Brooklyn  lawyer.  Judge  Tracey, 
whom  the  writer  of  the  circular  mentions,  would  not 
take  a  nomination  for  the  office  at  the  expiration  of 
the  term  to  which  he  was  appointed.  What  leading 
New  York  lawyer  would  to-day  accept  tbe  nomina- 
tion from  either  party  if  tendered  him  ?  On  the  con- 
trary, the  professional  income  of  the  best  country 
(and  by  this  I  mean  to  include  the  entire  State  out  of 
New  York  and  Brooklyn)  lawyer  is  not  ordinarily  so 
great  that  he  would  make  a  very  great  pecuniary  sacri- 
fice by  exchanging  It  for  the  salary  of  a  Court  of  Ap- 
peals judge. 

Again,  law  business  in  New  York  city  is  running 
more  and  more  into  specialties.  But  few  lawyers 
there  have  that  variety  of  business  which  falls  to  the 
lot  of  a  lawyer  in  active  practice  in  the  country.  Other 
things  being  equal,  the  country  lawyer  is  better  equip- 
ped to  meet  and  consider  the  vast  variety  of  questions 
that  come  before  the  Court  of  Appeals  than  Is  his  met- 
ropolitan brother,  who  has  confined  himself  mainly  to 
some  special  department  of  tbe  law. 

Looking  at  the  subject  dispassionately,  It  seems  to 
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me  that  what  should  be  sooght  for  in  the  judge  to  be 
elected  this  fall  (provided  it  can  be  found  oombiued 
with  other  DQoessary  qualities)  is  judicial  experience. 
When  the  court  was  orgauized  in  1870,  three  of  the 
seven — Allen,  Q rover  and  Peckham— had  long  occu- 
pied the  Supreme  Court  beuch,  with  honor  to  them- 
selves and  to  the  advantage  of  the  State.  Now  Judge 
Miller  Is  the  only  Judge  of  the  Court  of  Appeals  who 
ever  sat  as  judge  at  Circuit  or  at  General  Term. 
Every  other  Court  of  Appeals  judge  has  been  pro- 
moted directly  from  the  bar  to  the  bench  of  the  high- 
est appellate  court.  It  seems  to  me  not  only  desira- 
Dle,  but  highly  important,  that  the  Court  of  Appeals 
should  not  be  entirely  without  men  who  know  by  ex- 
perience the  trials  and  difficulties  that  beset  a  judge  at 
Circuit;  in  other  words,  that  Judge  Miller's  successor 
should  be  a  man  who  has  been  a  justice  of  the  Su- 
preme Court,  or  of  one  of  the  local  courts  of  equal  ju- 
risdiction. Judge  Peckham  has  been  mentioned  as 
the  Democratic  candidate,  and  he  would  in  my  opin- 
ion *'  fill  the  biir*  in  all  respects.  So  would  any  one 
of  the  several  justices  of  the  Supreme  Court  in  the 
First  and  Second  Departments,  or  of  the  New  York 
Superior  Court,  the  Court  of  Common  Pleas  of  New 
York  or  the  City  Court  of  Brooklyn  thatjmight  be 
named.  But  would  they  exchange  their  present  lib- 
eral salaries  for  the  greater  honor  and  smaller  pay  of  a 
seat  in  the  court  of  last  resort  ?  The  Republicans,  too, 
have  plenty  of  Supreme  Court  justices  and  ex-justices 
from  whom  to  select. 

The  Fourth  District  has  never  had  a  Court  of  Ap- 
peals judge;  the  Eighth  District  has  none  now.  There 
are  good  and  able  men  and  Republicans  of  judicial  ex- 
perience in  both  these  districts.  If  the  Republicans 
should  nominate  one  of  them,  and  the  Democrats 
Judge  Peckham  of  the  Third  District  (which  will  be 
left  unrepresented  when  .Tudge  Miller  retires),  or  some 
experienced  judge  from  the  First  or  Second  District, 
the  Court  of  Appeals  will  be  strengthened,  or  at  least 
kept  good,  whicherer  party  shall  succeed,  and  will  not 
be  entirely  deprived  of  that  element  of  prior  expe- 
rience as  a  trial  judge,  which  was  considered  as  so  im- 
portant when  the  court  was  orgauized. 

Another  '*  Membjeb  of  the  Bar." 

Bt  the  Skasibe,  Aug.  14, 1886. 


Be*  Sure  You*re.Right. 
Editor  of  the  Albany  Law  Journal . 

In  answer  to  your  correspondent  (ante  160)  as  to 
**  bungling  legislation,"  the  fact  is  that  the  section  of 
the  Code  referred  to  in  his  communication  was  not 
amended  in  1886.  Chapter  672,  section  6,  of  said  act  is 
as  follows : 

*'  S  6.  Section  one  hundred  and  eleven  of  the  Code  of 
Civil  Procedure  shall  re<nd  as  follows :  "A  new  section 
enacted  and  given  the  number  of  this  repealed  sec- 
tion." 

Yonrs, 

J.T.  a 

Ai^BANY,  N.  Y.,  Aug,  24,  1886. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Whittaker'8  Smith  on  Negligence. 

This  is  the  first  American  from  the  second  English 
edition,  and  has  been  extensively  annotated  by  the 
American  editor,  who  states  that  he  has  added  refer- 
ences  to  three  thousand  cases.    The  book  is  pub 


lished  by  the  F.  H.  Thomas  Law  Book  Company  of 
St.  Louis,  and  is  handsomely  printed.  The  plan  of  the 
work  is  not  a  favorite  of  ours.  We  much  prefer  origi- 
nal works,  embodying  the  decisions  in  the  text  to  text- 
books written  by  foreign  authors  and  annotated  by  our 
own.  There  is  always  more  or  less  superfluous  or  incon- 
sistent matter  in  an  English  text  book,  and  even  when 
it  has  been  harmonized  and  made  strictly  applicable,  it 
suffers  an  inconvenience  from  the  extensive  matter 
necessarily  placed  in  foot  notes.  The  original  of  this 
work  is  written  on  a  peculiar  plan  of  division  of  sub- 
ject-matter. The  author  treats  of  neglect  of  dnties 
requiring  ordinary  care;  of  those  requiring  skill,  or 
more  than  ordinary  care;  and  of  those  requiring  less 
than  ordinary  care.  This  is  a  novel  treatment,  and 
we  are  by  no  means  certain  that  we  are  reconciled  to 
it.  It  seems  to  us  to  require  a  great  deal  of  unneces- 
sary discrimination  to  tell  in  which  class  to  pntagiven 
case.  There  is  no  apparent  fault  in  Mr.  Whittaker's 
editorial  work.  He  refers  to  all  the  important  oases* 
even  the  most  recent,  and  states  them  succinctly.  We 
wish  however  he  would  not  use  **  R.  R."  for  "  Rail' 
road,"  which  is,  or  ought  to  be,  a  single  word.  This  is 
only  less  vexing  than  "R.  W."  for  "Railway"  or 
''Ry.,'*  which  many  use.  It  is  pretty  certain  that  no 
recent  important  case  has  escaped  Mr.  Whittaker,  and 
herein  is  perhaps  the  greatest  merit  of  the  present 
publication.  Armed  with  this  and  the  admirable 
works  of  Thompson  and  Beach,  the  practitioner  Is 
perfectly  equipped. 


Adams*  Judioial  Glossary. 

A  Judicial  GloaMry:  Being  an  exhaustive  compilation  of 
the  most  celebrated  maxims,  aphorisms,  doctrines,  pre- 
cepts, technical  phrases  and  terms  employed  in  the  Bo- 
man,  civil,  feudal,  canon  and  common  law,  expressed  in 
foreign  languages  and  quoted  in  the  standard  elementary 
worlcs  and  reports  of  the  British  and  American  courts: 
and  also  an  exhaustive  compilation  of  adages,  axioms, 
proverbs,  mottoes,  etc.  Alphabetically  arranged  and 
carefully  translated  into  English,  with  explanatory  notes 
and  citations,  for  the  use  of  the  legal  profession  and  the 
intelligent  laity.  By  Henry  C.  Adams,  vol.  1 :  A  to 
l^yre.    Pp.  888.    Albany :  Weed,  Parsons  &  Co.,  1886. 

The  author  is  certainly  right  In  saying  in  his  preface 
that  this  **  is  the  first  brave,  honest,  indefatigable  ven- 
ture of  its  kind  ever  attempted  by  one  man,  almost 
single-handed  and  alone,  on  either  side  of  the  Atlan- 
tic,*'and  is  entitled  to  "demand  that  hypercritical 
oriticismshall  have  noplace."  A  careful  reading  of 
the  title  page  will  show  that  this  work  is  qnite  dis- 
tinct from  the  ordinary  law  dictionaries  of  Jacobs, 
Bouvier  and  Abbott,  and  it  is  also  a  huge  magazine  of 
maxims — five  thousand,  the  author  states.  Our  own 
scholarship  Is  neither  exact  nor  extensive  enough  to 
enable  us  to  judge  of  the  author's  work  very  critically, 
but  the  enormous  learning,  research  and  labor  are  ap- 
parent to  any  one.  We  can  easily  believe  the  author's 
statement  that  he  has  been  at  work  on  it  for  twenty 
years.  Another  thing  we  can  vonoh  for,  that  it  is  an 
extremely  interesting  and  enlightening  book  to  open 
at  any  page  and  read,  as  it  is  illustrated  by  copious  ex- 
tracts from  the  classic  poets,  comedians,  orators,  phil- 
osophers and  rhetoricians.  The  work  must  be  indis- 
pensable to  every  lawyer  who  makes  any  claim  to 
scholarship  and  to  other  professional  men.  We  heart- 
ily wish  the  author  success  in  his  great  undertaking. 
It  may  be  pardoned  to  us  perhaps  to  call  attention  to 
the  peculiar  and  elegant  typography  of  the  volume, 
for  it  is  evident  to  any  printer  or  publisher,  and  is  of 
a  novel  and  striking  arrangement,  very  gratef  ol  to  the 
oye  and  convenient  for  quick  referenee^  t 
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The  Albany  Law  Journal. 

Albany^   Septsmbbr  4,  1886. 


OURBENT  TOPICS. 

THE  canvass  for  the  Court  of  Appeals  judgeship 
is  growing  interesting.  A  correspondent  of 
this  journal,  a  very  eminent  lawyer,  last  week 
thoroughly  exploded  the  pretensions  of  the  first  and 
second  districts  to  the  office.  These  localities  are 
adequately  "represented  "at  present.  There  is  also 
some  force  in  our  correspondent's  idea  that  the  new 
judge  should  have  had  judicial  experience,  but  this 
argument  would  not  avail  very  much  in  Judge 
Peckham's  favor,  whose  experienc^on  the  bench  has 
been  very  short.  Then  there  are  not  many  judges 
who  could  sit  out  the  term.  Judge  Ingalls,  of  Troy, 
would  be  very  acceptable,  but  he  would  not 
take  the  place  and  he  could  not  complete  the  term. 
It  is  important  to  find  a  man  who  can  sit  out  the 
term,  and  it  would  be  desirable  to  find  one  on  whom 
both  parties  would  unite,  and  thus  adhere  to  the 
excellent  precedents  already  set  in  several  instances 
in  this  State.  The  talk  about  **  keeping  the  court 
democratic "  or  **  making  it  republican ''  is  very 
unwise  and  thoroughly  detestable.  It  is  encouraging 
to  learn  that  Chief  Judge  Ruger  and  Judge  Andrews 
have  been  using  their  influence  toward  the  adoption 
of  a  single  candidate,  although  it  is  difficult  to  see 
why  Governor  Hill  should  have  it  in  his  power  or 
presume  to  dictate  the  nomination.  It  is  bad  enough 
for  him  to  defeat  the  intentions  of  the  law-makers 
without  also  declaring  who  shall  or  shall  not  be  the 
law-expounders.  It  is  still  more  difficult  to  see  why 
the  Gk)vemor  should  insist  on  Mr.  Attorney-General 
O'Brien  as  the  candidate  of  his  party.  It  is  safe  to 
Bay  that  Mr.  O'Brien  could  not  be  elected.  It  is 
also  safe  to  say  that  the  parties  would  not  unite  on 
Judge  Peckham,  who  has  been  a  hot  partisan,  and 
that  the  republicans  would  make  the  running  very 
lively  for  him  should  the  Governor  "consent"  to 
bis  nomination.  Judge  Peckham  is  our  townsman 
in  whose  character,  abilities  and  success  we  take 
pride,  bat  he  has  not  by  nature  the  temperament  and 
characteristics  which  best  fit  a  man  for  the  Court 
of  Appeals  bench,  and  on  the  other  hand  he  has  the 
force,  vigor  and  incisive  common  sense  which  in 
time  would  make  a  capital  circuit  judge  of  him.  In 
a  short  time  he  would  find  the  constant  sitting  and 
writing  and  delving  of  the  other  place  insufferably 
tedious,  just  as  his  father  did.  On  the  other  hand, 
if  Mr.  Cowen,  who  is  said  to  be  the  person  suggested 
by  the  chief  judge  and  Judge  Andrews,  would  ac- 
cept the  office  —  and  we  are  by  no  means  certain 
that  be  could  afiford  to  —  and  should  be  named  by 
the  democrats,  it  is  quite  possible  that  the  republi- 
cans would  adopt  him.  The  Troy  Times  intimates 
as  much.  At  all  events  Mr.  Cowen  would  make  an 
ideal  judge.  He  is  one  of  the  most  eminent  lawyers 
of  the  State,  and  would  worthily  carry  down  in  our 


reports  the  gp'eat  name  of  his  uncle.  He  has  the  real 
judicial  character  and  temperament,  the  great  learn- 
ing, the  patience,  the  cool  way  of  considering  all 
things,  the  candor,  the  entire  freedom  from  bias, 
suitability  of  age,  moderation  in  politics,  the  excel- 
lent literary  style  —  in  short,  a  man  bom  to 
be  a  judge.  Mr.  Cowen  has  not  the  pecu- 
liar characteristics  which  make  a  successful  cir- 
cuit judge,  and  which  Judge  Peckham  has.  So 
we  hope  that  Judge  Peckham  will  stay  where  he  is, 
and  that  Mr.  Cowen  will  enter  upon  the  slavery  of 
the  Court  of  Appeals  bench.  There  are  other  fit  men 
in  both  parties,  no  doubt.  Very  excellent  nomina- 
tions might  be  made  from  the  Supreme  Court  bench, 
but  we  should  like  to  see  both  parties  unite  on  a 
candidate,  and  there  seems  no  probability  of  their 
doing  it  except^  in  the  case  of  Mr.  Cowen. 


We  publish  this  week  the  first  half  of  the  report  of 
the  committee  of  the  American  Bar  Association  on 
delay  and  uncertainty  in  judicial  administration.  It 
is  a  very  important  and  interesting  document.  It  is 
signed  by  Messrs.  Field,  Dillon,  Thompson  and 
Wright.  Mr.  Cortlandt  Parker  made  a  minority  re- 
port. Last  week  we  announced  the  adoption  of  the 
committee's  recommendation  on  codification.  The 
other  important  topics  are  the  jury  system  and  the 
**  contingent  fee  business."  We  do  not  entirely 
agree  with  the  committee  about  the  former,  but  do 
most  heartily  as  to  the  latter.  Judge  Wright  made  an 
addendum  to  the  report  for  himself  on  these  two 
points.  He  would  preserve  the  jury  system,  exer- 
cising more  care  in  the  selection  of  jurors,  and  giving 
the  judge  the  right  to  comment  and  give  his  opinion 
on  the  evidence,  but  having  the  instructions  always 
in  writing.  In  conclusion  he  said :  *  *  As  to  *  cham- 
pertous  engagements,'  I  have  to  say  that  they  should 
be  discountenanced  and  prevented  by  all  lawful 
means.  The  temptation  to  dishonest  practices  and 
the  use  of  *  unprofessional  shifts  and  devices  '  are 
strong  enough  where  the  retainer  and  services  are 
upon  a  contingency;  and  to  allow  the  attorney, 
under  any  circumstances,  to  advance  and  become 
liable  for  costs  and  expenses,  tends  to  pollute  the 
whole  fountain,  and  he  becomes  the  interested 
practitioner  and  not  the  true  and  noble  advocate. 
We  have  enough  of  contingent  retainers  —  attorneys 
standing  in  the  way  of  clients  agreeing  with  their 
adversaries,  because  of  their  struggle  to  make  illegiti- 
mate gain.  If  the  attorney  will  make  a  champertous 
agreement,  since,  of  course,  the  client  makes  the 
retainer  with  full  knowledge,  I  would  have  it, 
when  disclosed,  operate  to  dismiss  and  forever  bar 
plaintiflf  s  cause  of  action,  or  the  claim  if  preferred 
by  defendant.  A  large  per  cent  of  our  litigation  is 
set  on  foot  and  continued  by  reason  of  those  iniqui- 
tous champertous  arrangements,  to  the  detriment  of 
the  public  interest  and  the  reproach  of  the  bar  and 
of  our  judicial  system.  Discountenance  and  prevent 
these  in  all  ways  possible."  There  is  another  recom- 
mendation we  would  suggest,  namely,  make  the 
speculating  attorney  liable  for  costs.  As  the  law 
now  stands,  the  attorney  is  a  substantial  p^ty  with 
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no  liability,  and  the  party  of  record  is  almost  always 
irresponsible.  Let  these  "  charitable  "  gentlemen  not 
have  their  good  deeds  concealed,  but  compel  them 
to  disclose  their  interest  to  the  jury,  and  in  case  of 
their  defeat  let  them  pay  the  piper. 


An  organization  is  being  made  to  secure  a  popular 
call  at  the  next  election  for  a  constitutional  conven- 
tion. Mayors  Grace  of  New  York,  Thacher  of 
Albany,  Fitzgerald  of  Troy,  Parsons  of  Rochester, 
Bums  of  Syracuse  and  Becker  of  Buffalo,  with  Carl 
Schurz,  H.  K.  Thurber,  Thomas  L.  James,  Alfred 
Van  Santvoord,  Cornelius  N.  Bliss,  Horace  E.  Dem- 
ing,  Simon  Stern,  Henry  L.  Sprague,  Francis  W. 
Scott  and  others  have  issued  a  circular  to  prominent 
men  of  both  parties  throughout  the  State  urging 
co-operation.  A  general  conference  will  be  held  in 
the  fall  and  a  plan  of  action  adopted.  This  movement 
seems  wise,  for  it  is  necessary  to  secure  the  affirma- 
tive votes  of  all  the  voters  voting  at  the  election, 
and  not  merely  a  majority  of  those  voting  on  this 
question.  The  Albany  tTimrTioZ  justly  says :  **The 
growth  of  cities  and  corporations,  the  relations  of 
labor  and  capital,  the  temperance  issue,  the  over- 
burdened calendars  of  the  higher  courts,  the  mass  of 
local  bills  which  delay  the  legislative  sessions,  taxa- 
tion and  the  canal  and  prison  problems,  suggest 
topics  with  either  a  direct  or  an  indirect  bearing  on 
probable  constitutional  amendments.  A  general 
code  for  the  government  of  cities,  with  a  uniform 
system  of  charters,  transferring  the  direction  of 
many  features  of  municipal  rule  from  legislative  to 
local  control  is  a  matter  which  will  be  most  earnestly 
agitated.''  Codification  of  the  laws  should  also  be 
insisted  upon  again,  so  that  the  opponents  can  no 
longer  urge  that  the  injunction  in  the  code  of  1846 
has  become  a  dead  letter. 


We  publish  this  week  a  remarkable  communication 
about  the  patent  system.  We  have  for  many  years 
believed  that  there  is  a  great  deal  of  humbug  in  the 
system  itself  and  a  great  deal  of  oppression  and  in- 
justice in  the  administration.  Our  correspondent 
sets  forth  a  terrible  arraignment,  and  yet  we  dare  say 
the  experience  of  almost  every  patent  lawyer  will 
confirm  him.  It  is  notorious  that  most  poor  inven- 
tors are  cheated  out  of  their  rights  by  the  oppression 
of  capitalists,  and  the  tediousness,  inequality  and 
expensiveness  of  the  practice  in  the  patent  courts. 
We  have  no  doubt  too  that  some  of  the  Federal 
judges  carry  on  things  with  a  high  hand  when  the 
mood  is  on  them.  This  comes  of  making  them 
independent  of  the  people  whose  servants  they  are. 
It  is  a  wholesome  thing  to  have  a  judge  to  know  that 
he  is  liable  to  step  down  and  out  at  a  fixed  time  if 
he  does  not  behave  himself.  A  judicial  tyrant  is  the 
worst  sort.  Is  not  here  another  **  living  issue  '*  for  the 
consideration  of  the  American  Bar  Association?-- 
the  patent  system  and  the  administration  of  the 
patent  laws.  

We  feel  sorry  for  Justice  of  the  Peace  Riggins,  of 
Georgia.     In  Bendheim  v.   Baldwin^   78  Ga.   504, 


Blandford,  J.,  thus  goes  for  him:  **  This  case  was 
tried  in  a  justice's  court  on  appeal  before  a  jury;  the 
Honorable  R.  G.  Riggins,  justice  of  the  peace, 
presiding.  His  honor  charged  the  jury  as  follows : 
*  Gentlemen,  this  is  a  case  which  has  been  tried  by 
me  before,  and  I  decided  in  favor  of  defendant;  I 
further  charge  you,  gentlemen,  that  if  you  find  that 
any  settlement  has  been  made,  you  find  for  defend- 
ant ;  retire  and  make  up  your  verdict. '  The  law 
does  not  require  a  justice  of  the  peace  to  charge  the 
jury  at  all;  his  ignorance  of  the  law,  as  well  as 
propriety,  would  seem  to  demand  that  he  should 
not,  but  if  he  undertakes  to  instruct  the  jury,  he 
must  do  it  correctly  and  in  accordance  with  law.  A 
justice  of  the  peace  is  generally  a  man  of  consequence 
in  his  neighborhood;  he  writes  the  wills,  draws  the 
deeds  and  pulls  the  teeth  of  the  people ;  also  he 
performs  divers  surgical  operations  on  the  animals 
of  his  neighborh^d.  The  justice  has  played  his 
part  on  the  busy  stage  of  life  from  the  time  of  Mr. 
Justice  Shallow  down  to  the  time  of  Mr.  Justice 
Riggins.  Who  has  not  seen  the  gaping,  listening 
crowd  assembled  around  his  honor,  the  justice,  on 
tiptoe  to  catch  the  words  of  wisdom  as  they  fell 
from  his  venerated  lips? 

*  And  still  they  i?azed*  and  still  the  wonder  errew, 
That  one  Bmall  head  oould  carry  ail  he  knew^  * 

The  instruction  given  in  this  case  exercised  an  undue 

and  unwarrantable  infiuence  upon  the  jury.     Such 

is  to  be  inferred  from  the  fact  that  they  found  for 

defendant,  when  the  evidence  was  overwhelmingly 

in  favor  of  the  plaintiff."    When  we  were  a  boy  we 

use  to  try  causes  before  a  J.  P.  who  always  spoke  of 

himself  as  '*  his  honor." 


NOTES  OF  CASES. 

GOVERNOR  HILL  has  made  an  important  decis- 
ion in  the  matter  of  the  extradition  of  Daniel 
Brown,  an  alleged  fugitive  from  justice,  charged 
in  Pennsylvania  with  the  crime  of  perjury,  and 
found  in  this  State.  The  prisoner  fied  from  Pennsyl- 
vania to  Canada  to  avoid  arrest,  and  while  sojourn- 
ing there  was  induced  to  come  into  this  State  by  the 
false  and  fraudulent  representations  of  persons  who 
were  hired  by  the  complainant  to  decoy  him  thither. 
There  was  no  force  used,  but  these  persons  assumed 
to  employ  the  prisoner  to  peddle  for  them,  and  was 
persuaded  to  cross  the  Niagara  river  with  them  and 
come  into  this  State,  they  representing  that  such 
river  was  the  **  Grand  River,"  and  that  by  crossing 
it  he  would  still  be  in  Canada,  and  he  believing 
such  representations. 

The  governor  says  among  other  things:  "I  am 
unable  to  find  any  precedent  or  express  authority  to 
govern  this  precise  case.  Had  the  prisoner  been 
forcibly  brought  into  this  State  from  Canada-— in 
other  words,  had  he  been  *  kidnapped  *  within  the 
meaning  of  the  statute,  it  is  believed  that  a  case 
would  have  been  presented  requiring  the  discharge 
of  the  prisoner. 

''Jurisdiction  cannot  be  acquired-by  the  foBpible 
Digitized  by  VjOOQ IC 
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biiDging  of  a  party  into  the  State.  Neither  can  it 
be  obtained  by  acts  which  would  constitute  a  crime 
in  both  countries.  The  prisoner  could  not  be  said 
to  have  *fled  ^  into  this  State  if  he  had  been  forcibly 
brought  here.  But  in  this  case  there  was  no  force 
used  and  the  prisoner  came  voluntarily ,  although  he 
was  deceived  and  mislead  in  coming. 

**Iam  aware  of  the  general  rule,  applicable  to 
civil  cases,  that  a  party  must  not  be  brought  within 
the  jurisdiction  of  a  court  by  trick  or  fraud  for  the 
purpose  of  having  civil  process  served  upon  him,  and 
that  a  service  obtained  by  such  means  will  be  set 
aside.  I 

**  The  reason  upon  which  this  just  and  salutary 
rule  is  founded,  is  that  service  of  civil  process  is  for 
the  personal  benefit  of  a  litigant,  and  that  juris- 
diction should  be  honestly  and  fairly  obtaine4  by 
him,  and  if  acquired  in  any  other  manner  it  will  not 
be  recognized,  but  the  same  will  be  set  aside,  be- 
cause a  party  must  not  be  permitted  to  take  advan- 
tage of  his  own  wrong. 

**  This  rule  does  not  seem  to  have  been  extended 
to  criminal  cases.  A  criminal  action  is  not  prosecu- 
ted for  the  benefit  of  any  individual  but  for  the 
protection  of  the  whole  people.  The  acts  of  the 
complainant  do  not  necessarily  bind  the  people.  The 
case  may  be  prosecuted  irrespective  of  the  com- 
plainant's wishes,  and  the  prosecution  are  not  re- 
sponsible for  the  proceedings  unless  they  are  con- 
nected with  his  testimony  in  the  case,  or  have  some 
l>earing  upon  such  testimony  any  more  than  they  are 
for  the  conduct  of  any  other  witness  in  the  case." 

**  So  long  as  the  prisoner  comes  voluntarily  into 
the  State,  it  would  seem  as  though  the  people  are 
not  bound  to  inquire  further  as  to  the  means  of  in- 
ducements which  some  witness  or  third  person  may 
have  used  or  held  out  to  induce  his  coming  before 
they  are  permitted  to  arrest  him  upon  a  criminal 
charge.  The  case  is  to  be  considered  the  same  as 
though  the  prisoner  had  fled  from  the  State  into 
Canada  and  had  then  returned  here.  It  makes  no 
difference  that  he  fled  from  a  sister  State  rather  than 
from  this  State.  It  is  sufllcient  that  he  is  a  *  fugitive 
from  justice '  and  is  found  in  our  own  State.  The 
question  seems  to  be  settled,  in  principle,  by  author- 
ity. 1  Bish.  Crim.  Pro.  (8d,  ed.),§2246:  People  r,  Howe 
4  Parker  Crim.  Rep.  258 ;  State  v.  Rossy  21  Iowa, 
467,  470;  Kerr  v.  People,  110  HI  627,  637-642;  51 
Am.  Rep.,  706,  709-714;  Bx  parte  Scott,  9  Barn.  & 
Cress.,  446;  1  Bish.  Crim.  Law  (7th  ed.).  §  135.  See 
a]so  LaGrave's  case,  59  N.Y,  110;  38  Am.  Rep.  720 
note;  cases  cited  in  La  Grave's  esse,  45  How.  Pr. 
814;  14  Abb.  Pr.  348,  note. 

**  Kidnapping  an  individual  is  by  law  a  legal  crime 
against  the  sovereignity  in  which  it  is  perpetrated, 
and  is  punishable  by  the  State  in  which  the  offense 
is  committed,  as  a  crime.  It  consists  of  overt  acts 
within  the  territory  of  the  offended  sovereign. 
Fraud  by  one  individual  upon  another  affecting  his 
property  or  personal  rights  is  not  a  crime,  punishable 
as  such,  by  the  State,  except  in  certain  cases  speci- 
fied by  statute,  of  which  the  case  under  considera- 
tion is  not  one. 


**  It  is  suggested  that  the  Dominion  Government 
of  Canada  may  require  a  return  of  the  prisoner. 
The  answer  is  that  this  is  a  proceeding  solely  be- 
tween this  and  a  sister  State.  If  the  Canadian 
Government  shall  see  fit  to  take  action  in  the  matter, 
it  must  be  to,  and  the  steps  to  be  taken  thereon 
must  be  by  the  Federal  Government.  People  v.  Potoej 
4  Park.  254;  Ker  v.  People,  110  III  637;  51  Am. 
Rep.  709-714;  Matter  of  Scott,  9  Barn.  &  Cress. 
448;  LaGrave's  case,  59  N.  Y.  116.  But  even  if  1 
had  a  right  to  consider  the  suggestion,  I  do  not  see 
how  the  Canadian  Government  could  legitimately 
ask  the  prisoner's  return.  Private  frauds  between 
individuals  are  not  the  subject  of  international 
intervention.  The  arrest  was  not  made  upon  Cana- 
dian soil.  The  prisoner  in  this  State  was  justly 
amenable  to  process  which  will  compel  him  to  sub- 
mit to  the  usual  investigation  in  Pennsylvania,  of 
the  crime  charged  against  him.  No  offense  was 
committed  against  the  laws  of  Canada  nor  were  its 
rights  as  a  sovereign  State  in  any  manner  invaded. 
The  unjustifiable  act,  if  any,  was  by  one  of  several 
individuals  against  another  individual  aiid  his 
individual  rights." 

**It  would  be  a  strict  rule  indeed  which  would  in 
all  possible  cases  prevent  the  deceiving,  misleading 
or  decoying  of  a  fleeing  criminal  for  the  purpose  of 
securing  his  apprehension.  Such  methods  are  some- 
times the  only  means  by  which  his  presence  can  be 
obtained.  The  law  in  its  desire  to  punish  the  guilty 
will  not  scrutinize  the  methods  employed  in  secur- 
ing the  offender  so  long  as  no  criminal  law  is  viola- 
ted, and  will  not  in  such  cases  enter  into  any  investi- 
gation of  such  methods,  even  though  it  might  dis- 
close the  fact  that  the  prisoner  was  over-persuaded, 
unduly  influenced  or  grossly  deceived  and  misled 
in  the  coming  into  our  State.  If  the  prisoner  in  his 
weakness,  credulity  or  ignorance  yields  to  the 
persuasions  of  misrepresentations  of  those  who  are 
endeavoring  to  capture  him,  voluntarily  comes  into 
our  State,  and  is  arrested,  he  has  no  one  to  blame 
but  himself.  The  law  has  never  been  construed  to 
prevent  the  apprehension  of  a  criminal  by  means  of 
artifice,  trick  or  misrepresentation. " 

"  If,  before  the  arrest  of  a  fugitive  can  properly 
or  safely  be  effected,  it  must  first  be  ascertained 
whether  any  deception  h&s  been  used  in  securing  his 
presence  in  this  State,  that  question  would  be  likely 
to  be  injected  into  nearly  every  case  of  extradition 
where  the  fugitive  recently  came  from  another 
State  or  country,  and  the  time  of  the  Executive 
would,  be  greatly  occupied  in  such  hearings.  *  *  * 
Would  not  the  pretense  of  his  having  been  in  some 
degree  misled  or  imposed  upon  be  set  up  in  almost 
every  case  where  the  prisoner  temporarily  came  into 
the  State?  It  does  not  seem  reasonable  that  the 
law  contemplates  that  an  extradition  of  a  fugitive 
should  be  thus  complicated  and  embarrassed. 

**  "While  the  methods  adopted  in  this  case  in  the 
apprehension  of  the  prisoner  are  not  to  be  com- 
mended, yet  as  they  are  not  legally  objectionable 
and  the  prisoner  having  been  *  found  '  within  the 
State  to  which  he  must  be  deemed  to  have  *  fled,'  it 
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follows  that  it  becomes  my  duty  to  respect  the  de- 
mand for  his  smrendsr  made  upon  me  by  the 
Governor  of  Pennsylvania.'* 


AMERICAN  BAR  ASSOCIATION. 

SECOND  REPORT  OF  THE  SPECIAL  COMMITTEE 
APPOINTED  TO  CONSIDER  AND  REPORT 
WHETHER  THE  PRESENT  DEL  A  Y  AND 
UNCERTAINTY  IN  JUDICIAL  AD- 
MINISTRATION CAN  BE  LESS- 
ENED, AND  IF  SO,  BY  WHAT 
MEANS.—SARATOGA, 
AUGUST  1%, 
1886. 


To  tke  American  Bar  AsBociation : 
'^PHE  Special  Committee  on  the  Delay  and  Unoer- 
J.     tainty  iu  Judicial  Administration  have  the  honor 
to  malce  their  eeooud  report,  as  follows : 

The  committee,  as  originally  appointed  in  1884,  con- 
sisted Of  the  first  two  signers  of  the  present  report 
and  three  other  gentlemen,  one  of  whom  died  before 
acting,  and  the  others  went  out  of  the  country  before 
the  report  was  made.  The  two  niembers  remaining 
made  a  report,  concluding  with  fourteen  recommenda- 
tions, nine  of  which  were  adopted  without  modifi- 
cation; two  were  adopted  with  modification;  two 
were  stricken  out  with  the  consent  of  the  committee; 
and  one  was  postponed  to  the  next  meeting.  Those 
adopted  were  the  following : 

1.  Summary  judgment  should  be  allowed  upon  a  ne- 
gotiable instrumenc  or  other  obligation  to  pay  a  defi- 
nite sum  of  money  at  a  definite  time,  unless  an  order 
of  a  judge  be  obtained,  upon  positive  affidavit  and  rea- 
sonable notice  to  the  opposite  party,  allowing  a  de- 
fendant, on  terms,  to  interpose  a  defense. 

2.  In  an  ordinary  lawsuit  the  methods  of  procedure 
should  be  simple  and  direct,  without  a  single  unneces- 
sary distinction  or  detail ;  and  whatever  can  be  done 
out  of  court,  such  as  the  statement  of  claim  and  de- 
fense, should  be  In  writing  and  delivered  between  the 
parties  or  their  attorneys  without  waiting  for  the 
sitting  of  a  judge. 

3.  Trials  before  courts,  whether  with  or  without  ju- 
ries, should  be  shortened,  by  stricter  discipline,  closer 
adherence  to  the  precise  issue,  less  irrelevant  and 
redundant  testimony,  fewer  debates  and  no  personal 
altercation. 

4.  Trials  before  referees  should  be  limited  in  dura- 
tion, by  order  made  at  the  time  of  appointment. 

6.  The  record  of  a  trial  in  every  court  in  which  offi- 
cial stenographers  are  in  attendance,  should  contain 
short-hand  notes  of  all  oral  testimony,  which  notes,  if 
the  court  shall  so  order,  shall  be  written  out  in  long- 
hand and  filed  with  the  clerk;  but  only  such  parts 
should  be  copied  and  sent  to  an  appellate  court  as  are 
relevant  to  the  point  to  be  discussed  on  the  appeal,  and 
if  more  be  sent,  the  party  sending  It  should  be  made 
to  pay  into  court  a  sum  fixed  by  the  appellate  court  by 
way  of  penalty. 

7.  A  motion  for  or  against  a  provisional  remedy 
should  be  decided  within  a  fixed  number  of  days,  and 
if  not  BO  decided  the  remedy  should  fall.  In  all  other 
oases  a  decision  within  a  fixed  period  should  be  re- 
quired of  every  judge  and  every  court,  except  a  court 
of  last  resort. 

8.  The  ordering  of  new  trials  should  be  restricted  to 
cases  where  it  is  apparent  that  injustice  has  been 
done. 


-  9.  Whenever  a  court  of  first  instance  adjourns  for  a 
term,  leaving  unfinished  business,  the  executive  should 
be  not  only  authorized,  but  required,  to  commission 
one  or  more  persons,  so  many  as  may  be  necessary,  to 
act  as  judges  for  the  time  being  and  finish  the  busi- 
ness. Such  temporary  judges  should  be  commissioned 
in  all  courts  except  the  court  of  last  resort. 

11.  The  time  allowed  for  appealing  should  be  much 
shortened.  One  month,  or  at  most  two,  should  seem 
to  be  enough  in  all  cases. 

12.  Greater  attention  should  be  paid  to  the  selection 
of  judges,  without  which  no  other  reform,  however 
good  In  itself,  can  succeed. 

14.  The  statistics  of  litigation  in  the  courts  of  the 
United  States  and  of  each  State  should  be  collected 
and  published  yearly,  that  the  people  may  know  what 
business  has  been  done  and  what  is  waiting  to  be  done. 

The  recommendation,  which  was  postponed  to  the 
present  meeting,  was  the  following:  *'The  law  itself 
should  be  reduced  as  far  as  possible  to  the  form  of  a 
statute."    This  will  be  first  considered. 

RSDUGTION  OF  THE  LAW  TO  STATITTORT  FORM. 

The  committee  as  reorganized  have  considered  this 
recommendation  anew  and  readopt  it.  The  reasons 
given  by  the  original  committee  leave  little  to  be 
added.  There  are  now  In  this  country  but  two  ways 
of  making  law,  and  these  are  legislation  and  litigation. 
We  prefer  legislation.  Whether  there  was  ever,  at 
any  time,  in  any  country,  reason  for  Judge-made  law, 
it  would  be  profitless  to  discuss.  We  affirm  that  there 
is  not  now  in  this  country  any  reason  for  it  whatever. 
It  is  illogical,  unsafe,  and  contrary  to  the  American 
theory  of  government.  The  recommendation  of  the 
report  would  not  commit  the  association  to  any  par- 
ticular scheme  of  codification  or  to  any  form  of  stat- 
ute. But  we  are  unwilling  to  believe  that  the  wit  of 
man  is  so  feeble  and  the  English  language  so  defective 
that  rules  of  law  which  are  capable  of  expression  in 
judicial  decisions  cannot  be  expressed  in  statutes. 
The  existing  statute  books  themselves  show  the  fall- 
acy of  such  an  opinion.  A  large  portion  of  the  law 
is  already  codified.  What  we  insist  upon  is  that  the 
uncodified  portion  of  the  common  law,  so  far  as  it  is 
settled  by  judicial  decisions,  should  be  enacted  by  the 
Legislature  in  as  brief  a  compass  as  possible  and  pub- 
lished for  the  use  of  judges  and  lawyers,  and  for  the 
information  of  the  people.  We  repel  the  idea  that  the 
reduction  of  the  law,  so  far  as  practicable,  to  the  form 
of  a  statute  would  check  the  natural  growth  of  law. 
We  ask  that  the  processes  of  legislation  be  reformed 
and  improved,  a^id  that  the  making  of  the  rules  of  law, 
by  which  all  members  of  the  body  politic  must  be  gov- 
erned, be  not  left  to  the  shifting  decisions  of  judges  in 
private  litigations  between  A.  and  B.  or  B.  and  C, 
which  may  perchance  be  given  in  collusive  suits  be- 
tween private  parties,  represented  by  incompetent 
counsel,  the  public  having  no  opportunity  and  no  right 
to  be  heard  or  consulted  as  to  the  propriety  of  the  rule 
which  the  court  declares. 

Then  the  people  should  be  enabled  to  know  l[>efore- 
hand,  so  far  as  possible,  by  what  law  they  are  to  regu- 
late their  conduct,  instead  of  having  their  rights  dis- 
posed of  as  may  happen,  and  in  point  of  fact  does  not 
Infrequently  happen,  under  the  system  of  judge-made 
law,  by  a  judicial  decision,  which  in  its  operation 
upon  the  case  In  which  it  was  decided,  and  upon  other 
existing  transactions  or  conditions  of  the  same  kind, 
has  all  the  injurious  effects  of  a  retrospective  law.  If 
the  law  is  reduced  to  the  form  of  a  statute,  the  office 
of  the  judicial  tribunals  will  be,  for  the  most  part,  in- 
terpretation instead  of  legislation.  Judicial  legisla- 
tion will  measurably  cease,  and  the  office  of  making 
laws  will  be  left  to  the  department  of  the  government 
which  was  created  for  that  purpose.  Wo  repeat  tiiat 
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the  real  question  is  whether  the  American  people 
should  be  governed  by  legislation  or  by  litigation. 

The  precedents  cited  in  the  briefs  of  counsel  and  the 
opinions  of  courts  are  simply  statements  of  the  con- 
clusions upon  law  and  fact  in  particular  cases.  The 
point  of  the  decision  was  not  an  abstract  rule  of  laW| 
but  the  right  of  A.  or  the  right  of  B.  in  the  circum- 
stances developed  on  the  trial.  The  rule  is  inferred 
from  the  reasoning,  or  if  there  be  no  opinion  deliv- 
ered, from  the  mere  fact  of  a  decision  one  way  or  the 
other.  When  then  we  say  that  our  common  law  is  a 
law  of  precedents,  we  mean  that  it  is  a  law  of  infer- 
ences from  precedents.  The  inferences  may  be  cor- 
rectly drawn,  or  they  may  be  drawn  incorrectly.  It 
would  hardly  be  probable  that  two  persons  should 
draw  precisely  the  same  inferences,  fience  arises  one 
of  the  reasons  for  a  code  that  is  to  settle  the  infer- 
ences. In  no  other  way  can  any  stability  be  given  to 
common,  that  is  unwritten,  law,  for  the  next  prece- 
dent may  tend  as  much  to  confuse  as  to  enlighten  the 
reader  upon  the  just  inference  to  be  drawn  from  the 
previous  one.  Precedent  is  heaped  on  precedent,  that 
is,  precedent  in  explanation  of  precedent,  which  is  the 
same  as  to  say  the  inference  from  the  first  precedent 
is  attempted  to  be  explained  by  inference  from  the 
next  precedent,  and  so  on  in  a  congeries  of  inferences 
from  a  congeries  of  precedents. 

It  is  related  of  Lord  Mansfield  that  he  advised  a 
friend,  who  was  not  a  lawyer,  going  out  to  be  gover- 
nor and  chancellor  in  one  of  the  dependencies  of  Eng- 
land, not  to  give  reasons  for  his  judgments,  **  for," 
said  he, '*  your  judgment  will  probably  be  right,  but 
your  reasons  will  certainly  be  wrong.**  What  sort  of 
common  law  would  this  chancellor  make?  That  kind 
of  law  is  a  series  of  inferences  from  reasons  given  for 
decisions,  but,  says  the  great  chief  justice,  make  the 
decisions,  but  give  no  reasons,  for  they  will  certainly 
be  wrong. 

If  this  advice  were  good,  and  the  colonial  judge 
were  a  sample  of  other  judges,  the  common  law  would 
be  deemed  a  series  of  wrong  reasons  for  right  judg- 
ments. It  is  amusing  to  hear  the  criticisms  some- 
times made  upon  particular  articles  or  sections  of  a 
proposed  code ;  that  this  section  or  that  section  is  not 
the  law,  meaning  that  it  is  not  a  just  inference  from 
the  reasoning  of  a  particular  precedent.  The  critic 
thinks  so,  but  the  next  critic  thinks  difiiorently,  and 
among  a  dozen  lawyers  there  may  be  a  dozen  opinions. 
Which  is  right  and  which  is  wrong  it  is  the  function  of 
the  Legislature  to  declare. 

An  unwritten  or  inaccessible  law  is  un-American. 
The  law  of  the  Legislature,  as  distinguished  from  the 
law  of  the  courts,  is  the  necessary  sequence  of  the 
American  do(ftrine  that  the  functions  of  government 
should  be  apportioned  between  three  great  depart- 
ments, legislative,  executive  and  judicial.  Our  prac- 
tice is  inconsistent  with  our  theory.  Indirect  meth- 
ods, subterfuges  and  shams  are  not  In  accord  with  our 
professions  or  our  traditions.  Whatever  we  do,  we  at 
least  pretend  to  do  not  covertly,  but  openly.  When 
we  want  a  constitution  of  government,  we  write  it. 
When  we  want  a  treaty  with  another  nation,  we  write 
it.  If  we  seek  to  make  plainer  our  relations  with  the 
other  nations  of  the  earth,  we  do  not  leave  those  rela- 
tions to  the  decisions  of  the  tribunals,  but  we  put  them 
in  writing  as  plain  as  possible,  that  they  may  not  be 
misunderstood.  So  we  did  when  the  great  Frederick 
and  the  greater  Franklin  came  together  to  frame  the 
most  enlightened  treaty  ever  made;  so  we  did  when, 
in  1871,  we  dealt  with  England  for  the  depredations  of 
the  ''Alabama."  We  did  not  create  the  Tribunal  of 
Geneva  to  pass  upon  questions  of  international 
law,  as  they  lay  in  the  usages  of  nations  and  the  prece- 
dents of  the  tribunals  delivered  from  time  to  time 


through  ages.  We  did  not  send  counsel  to  Switzer- 
land to  read  from  Grotius  and  Vattei  and  the  long  line 
of  publicists  and  judges,  called  the  sages  of  the  law, 
but  we  first  agreed  with  our  adversary,  about  the  law, 
and  put  into  writing  the  rules  by  which  the  tribunal 
was  to  judge,  and  then,  and  not  till  then,  we  called 
the  tribunal  itself  into  being,  not  to  judge  by  the  in- 
ner light  which  is  supposed  to  burn  in  the  breasts  of 
judges,  or  by  the  innumerable  books  which  the  jurists 
of  all  ages  have  placed  upon  our  groaning  shelves, 
but  by  few  rules  of  law,  framed  with  deliberation, 
written  with  care,  and  stamped  with  authority. 

What  have  we  done  about  the  rules  of  navigation? 
There  lay  the  rules  of  common  law  from  the  earliest 
ages,  from  the  days  of  the  sea  kings,  from  Wisbuy  and 
Oleron,  from  the  time  when  the  Colossus  of  Rhodes 
bestrode  the  gate-way  of  eastern  commerce.  Why  did 
not  modern  commerce  content  itself  with  them? 
There  were  decisions  in  English  courts  and  in  our  own 
—why  not  work  with  them?  Why  have  rules  of  uavi  • 
gallon  in  these  our  days  been  framed,  written  In  all 
tongues,  posted  in  the  log  books  of  mariners,  displayed 
in  insurance  offices,  and  wherever  merchants  most  do 
congregate  ? 

One  of  the  trite,  threadbare  arguments  against  codi- 
fication is  the  history  of  the  statute  of  frauds.  See 
here,  the  anti-codifiers  say ;  here  is  a  little  statute  of  a 
few  lines,  and  behold  what  a  host  of  questions  and  de- 
cisions has  it  given  rise  to.  Well,  would  you  have  had 
no  such  statute?  Would  you  repeal  it?  Was  that 
English  judge  demented  who  declared  that  every  line 
of  it  was  worth  a  subsidy  ?  The  Constitution  of  the 
United  States  Is,  according  to  these  anti-codifiers,  an- 
other awful  example  of  the  evils  of  written  law.  See, 
they  exclaim,  what  volumes  of  commentaries  from  the 
Federalists  down,  what  crowds  of  decisions  on  that  lit- 
tle Code  made  in  these  hundred  years.  Well,  again, 
would  you  undo  it?  One  is  tempted  to  ask  of  these 
gentlemen,  do  you  take  us  to  be  children,  that  you 
would  foist  upon  us  such  nonsense? 

These  men  forget  how  It  appears  in  the  whole  course 
of  English  and  American  history,  that  when  a  victory 
for  freedom  was  won,  in  the  establishment  of  great 
rights  or  duties,  they  were  written  down,  that  they 
might  never  be  mistaken  or  disowned.  So  it  was  with 
Magna  Charter  so  it  was  with  every  petition  or  bill  of 
rights  for  which  so  many  ages  the  people  of  England 
struggled  for  and  the  crown  resisted.  Even  so  long 
ago  as  1771,  when  it  was  proposed  in  England  upon 
trials  for  libel  to  substitute  for  judge-made  law  the 
written  law  of  Parliament,  Burke  in  answer  to  the  ob- 
jection that  the  matter  should  t>e  left  to  the  judges, 
declared  that  '*  If  so,  very  ill  would  the  purchase  of 
Magna  Charta  have  merited  the  deluge  of  blood  which 
was  shed  in  order  to  have  the  body  of  English  privi- 
leges defined  by  a  positive  written  law." 

It  is  not  necessary  however  to  go  back  to  the  past 
century  or  to  past  decades  for  evidence  or  illustration. 
We  are  speaking  of  our  own  country  and  our  own  time 
when  we  say  we  need  a  Code.  We  will  not  stop  to  in- 
quire whether  the  people  who  lived  in  F«ngtand  or 
America  before  the  American  Revolution  needed 
it,  but  we  say  that  we  who  live  here  now  need 
it.  The  literature  of  this  country,  and  the  same  may 
be  said  of  England,  demands  it.  However  strong  may 
be  the  body  of  lawyers,  and  they  are  strong,  and  it  is 
for  the  common  weal  that  they  should  be  strong,  for 
they  are  one  of  the  great  conservative  forces  of  society, 
they  are  not  so  strong  as  the  people,  the  men  of  let- 
ters, the  thinkers  and  the  writers,  who  are  bound  by 
no  ties  or  prejudices  of  profession  or  classes,  but  who 
reason  and  speculate,  study  history  and  compare  sys- 
tems, and  reach  their  own  conclusions  from  facts  they 
themselves  have  learned;  men,fQ^  example,  like  Ba- 
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oon,  Hallam  and  Maoaalaj.  If  the  lawyers  can  stand 
up  against  this  inoomiug  tide  of  reasoiiers,  writers  and 
spoHkers,  they  are  stronger  than  we  think  they  are. 

We  forget  moreover  that  our  condition  is  different 
from  that  of  England,  and  that  even  if  oodlfloation 
were  not  good  for  that  country,  as  we  think  it  un- 
doubtedly would  be,  yet  it  would  be  for  this.  For  do 
we  not  inhabit  separate  States,  eight  and  thirty  In 
number,  each  with  its  separate  system  of  procedure, 
to  say  nothing  of  substantive  laws?  And  is  not  the 
number  of  the  States  and  the  number  of  those  who 
people  them,  increasing  with  an  ever-accele- 
rated current?  We  shall  have,  says  Bancroft, 
at  the  end  of  a  hundred  years  more,  five  hundred  mil- 
lions of  people,  and  he  might  have  prophesied. that  we 
shall  have  a  hundred  States.  Is  it  conceivable  that  we 
shall  then  endure  the  judge-made  law,  or  the  law  of 
precedents,  whichever  it  may  be  called,  of  the  multi- 
tudinous judges  of  those  hundred  States?  A  Code  of 
Federal  Procedure  is  already  recommended  by  a  jus- 
tice of  the  Supreme  Court  of  the  Union,  and  a  bill  for 
such  a  Code, was  introduced  in  the  Senate  at  the  last 
session  of  Congress. 

The  resolution  13,  which  was  laid  over  at  the  last 
meeting  of  the  association,  does  not  declare  that  the 
law  should  be  reduced  to  a  code;  it  merely  declares 
that  it  **  should  be  reduced,  so  far  as  possible,  to  the 
form  of  a  statute.**  We  think  indeed  that  the  resolu- 
tion would  in  the  end  lead  to  a  code,  as  a  logical  se- 
quence, because  we  think  that  so  much  of  the  law  can 
be  reduced  to  statute  as  to  result  in  a  code.  Some 
persons  however  may  be  of  opinion  that  it  is  i>ossible 
to  reduce  only  a  small  portion  of  the  common  law  to 
a  statutory  form,  not  enough  to  entitle  the  product  to 
the  name  of  code.  Then  if  only  a  few  of  the  rules  can 
be  so  reduced,  the  work  is  easier  done;  if  many,  the 
work  is  the  more  necessary  to  be  done.  They  who  do 
n<»t  think  a  code  attainable  may  nevertheless  with 
consistency  adopt  the  resolution  as  a  just  one.  None 
can  vote  against  it,  but  he  who  thinks  that  not  a  single 
rule  of  the  common  law,  though  quite  possible  to  be 
reduced  to  the  furm  of  a  statute,  should  be  placed  in 
the  statute  book,  not  even  the  law  of  bills,  checks  and 
promissory  notes,  as  has  been  done  in  England  within 
the  last  four  years.  If  any  lawyer  is  willing  to  stand 
npon  that  opinion,  we  leave  him  to  the  people.  Let 
him  say  to  them,  if  he  will,  ''  I  known  very  well  that 
we  can  write  down  in  the  form  of  enaotments  many, 
or  at  least  some  of  the  rules  of  law,  which  are  the 
measures  of  your  rights  and  duties,  but  we  will  not  do 
it  or  have  it  done ;  we  prefer  to  tell  you  from  time  to 
time  what  they  are,  as  you  call  upon  us  at  our  offices 
or  in  the  courts.*' 

Here  is  the  conclusion  of  the  whole  matter.  The 
common  law  is  made  by  the  lawyers  from  time  to 
time;  lawyers  on  the  bench  and  lawyers  at  the  bar. 
They  say,  or  rather  many  of  them  say,  such  is  their 
proper  function.  Some,  modest  m6n  that  they  are, 
call  themselves  a  trained  body  of  experts  just  fitted 
for  the  work;  others,  more  modest,  insist  only  that 
theirs  is  the  true  method  of  generating  law.  A  free 
people  who  have  framed  their  institutions,  or  purpose 
to  keep  the  three  departments  of  government,  the 
legislative,  executive  and  judicial,  separate  and  inde- 
pendent of  each  other,  will  not  always  submit  to  this 
assumption.  They  will  not  sit  quietly  by  and  see  their 
laws  made  by  the  lawyers.  The  seventy  thousand  in 
the  United  States,  though  a  host  counted  by  them- 
selves, are  yet  but  a  handful  counted  by  the  side  of 
sixty  millions  of  their  countrymen.  These  are  con- 
siderations which  we,  members  of  this  association,  and 
all  members  of  our  profession,  everywhere  in  the 
oountry,  may  profitably  take  to  heart. 

VKW    SUBJECTS. 

The  action  of  the  association  in  recommitting  the 
original  resolution   on  delay  and  uncertainty  to  the 


committee,  appears  to  us  to  imply  not  only  the  rec- 
ommendations adopted  at  the  last  meeting  are  to 
stand,  and  the  one  postponed  to  this  meeting  to  be 
further  considered,  but  that  any  other  matter  relating 
to  the  general  subject  of  the  original  resolution  may 
be  considered  by  the  committee.  Upon  this  under- 
taking of  the  scope  of  their  inquiries,  they  appointed 
their  junior  member  secretary,  and  sent  out  a  ciroulaif 
to  members  of  the  association,  to  judges  of  the  high- 
est courts.  Federal  and  State,  and  to  other  prominent 
members  of  the  profession,  containing  a  number  of 
questions  upon  topics  which  it  was  proposed  to  con- 
sider. A  large  number  of  replies  to  this  circular  have 
been  received,  which  have  been  copied  or  condensed, 
and  the  result,  together  with  the  circular  Itself,  will 
be  found  in  the  appendix  to  this  report. 

Proceeding  then  to  the  discussion  of  the  new  8ut>- 
jects  mentioned  in  the  circular,  we  will  follow  the  or- 
der there  taken. 

THE  SYSTEM  OF  TRIAL  BY  JURY. 

Great  dissatisfaction  exists  with  trial  by  jury.  This 
dissatisfaction  appears  to  be  increasing  with  the  gen- 
eral advance  In  popular  intelligence.  The  magazines 
and  the  newspapers  have  for  several  years  teemed  with 
criticisms  upon  what  is  called  the  jury  system.  These 
criticisms  have  called  forth  defenders  of  the  system, 
and  the  result  Is  that  the  subject  is  undergoing  a  very 
thorough  and  thoughtful  discussion.  We  do  not  pro- 
pose so  much  to  make  our  own  arguments  for  or 
against  trial  by  jury,  as  to  call  attention  to  its  history, 
the  changes  it  has  undergone  in  different  places,  the 
views  entertained  by  its  advocates  and  defenders,  the 
arguments  generally  used  in  both  sides,  and  to  rec- 
ommend improvements  i|i  the  selection  of  jurors  and 
the  conduct  of  trials  by  them.  During  the  first  fifty 
years  of  the  American  Union  a  tendency  was  discern- 
ible to  enlarge  the  right  of  trial  by  jury,  and  to  insert 
guarantees  of  this  right  in  the  Constitutions,  Federal 
and  State.  The  right  was  pushed  to  extreme  limits. 
The  power  of  the  jury  was  constantly  enlarged  and  the 
power  of  the  judge  correspondingly  curtailed,  until  in 
some  jurisdictions,  as  in  Missouri  and  several  other 
western  States,  the  judge  in  a  jury  trial  Is  little  more 
than  a  moderator  in  a  town  meeting,  whose  duty  it  is 
to  see  that  the  rales  of  delmteare  strictly  observed. 

The  subject  has  passed  through  several  notable 
phases.  In  the  first  or  original  phase,  the  idea  of  trial 
by  jury  was  a  trial  by  witnesses  to  the  fact.  The  jury 
consisted  of  twelve  men  of  the  yicinage,  that  is,  of  the 
immediate  vicinity  where  the  act  in  dispute  was  al- 
leged to  have  been  done,  and  they  decided  upon  their 
own  knowledge  and  neighborhood  rumor.  This  was 
the  original  idea  of  our  rude  Saxon  ancestors.  This 
idea  has  undergone  such  a  change  that  now  the  fact  of 
a  juror  having  personal  knowledge  of  the  transaction 
is  generally  regarded  as  a  sufficient  ground  of  chal- 
lenge, and  the  fact  of  his  having  formed  or  expresscMl 
an  opinion  either  npon  personal  knowledge,  upon 
newspaper  report,  or  upon  common  rumor,  if  the  opin- 
ion be  of  such  a  character  as  to  render  it  improbable 
that  he  could  come  to  an  unbiased  decision  is  a  legal 
ground  of  challenge.  So  that  what  in  the  early  stages 
of  the  institution  was  a  necessary  qualification  in  the 
juror  is  now  a  legal  disqualification.  Kerertheless,  an 
inveterate  conservatism  has  clung  to  the  system  dur- 
ing the  course  of  the  centuries  which  have  witnessed 
this  transformation  in  its  fundamental  idea  and  prin- 
ciple. It  is  deeply  imbedded  in  popular  affection  and 
in  popular  prejudice.  A  superstitious  veneration  at- 
taches to  the  number  twelve.  In  the  popular  imagina- 
tion there  is  something  akin  to  magic  in  it.  No  bill 
of  indictment  can  be  returned  in  most  jurisdictions  by 
a  less  number  of  grand  jurors  than  twelve ;  and  except 
where  recentConstitutions  have  made  an  innovation, no 
vordiot  in  the  most  petty  civil  cause  returned  by  less 
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than  twelve  men  is  good  tmless  the  defect  is  waived  by 
the  party  agaluet  whom  it  is  rendered ;  while  iu  a  trial 
for  felony  the  right  to  have  the  verdict  returned  by  ex- 
actly twelve  men  is  a  right  which  the  accused,  accord- 
ing to  some  decisions,  is  incapable  of  waiving. 

The  arguments  against  the  system  are  generally  the 
following:  The  plan  of  committing  the  decision  of  the 
facts  in  litigation  to  a  large  number  of  men  drawn 
from  the  body  of  the  community,  inxeperienced  in  the 
sifting  of  evidence,  unacquainted  with  the  artifices  of 
advocacy,  is,  when  considered  by  itself,  one  of  the 
most  clumsy  and  artificial  that  can  l>e  devised.  Worse 
tribunals  have  existed,  it  la  true,  in  the  course  of  civ- 
llized  history. 

The  Anglo-American  trial  by  jury  is  one  degree  bet- 
ter than  the  trial  by  the  Athenian  Areopagus.  A  trial 
by  a  limited  assembly  of  men  elected  for  the  particu- 
lar occasion  is  preferable  to  ft  trial  before  the  general 
public,  just  as  a  representative  body  is  superior  for 
legislation  to  an  assembly  of  the  entire  mass  of  free- 
men or  voters.  The  general  superiority  of  a  trial  be- 
fore a  judge  who  is  trained  to  the  sifting  of  evidence, 
experienced  in  the  habits  of  witnesses,  and  strongly 
disciplined  in  mind,  over  a  trial  before  an  accidental 
body  of  twelve  men,  taken  temporarily  from  their 
business,  acting  under  a  feeling  of  restraint  and  awk- 
wardness which  springs  from  being  placed  in  a  new 
situation,  sufTeringin  their  private  aiSairs  and  anxious 
to  return  to  them,  must  be  apparent  upon  the  least  re- 
flection. Observe  the  difference  between  the  methods 
employed  by  advocates  where  the  trial  is  before  a  jury 
and  where  it  is  before  a  judge.  The  former  is  very 
commonly — where  advocates  of  a  certain  class  are  em- 
ployed—characterized  by  attudinizing before  a  jury; 
disingenuous  offers  of  incompetent  evidence  which  it 
is  kuown  beforehand  the  judge  will  exclude,  and 
which  evidence  the  counsel  could  not  produce  if  it  were 
admitted;  side  bar  remarks,  looks  and  gestures;  at- 
tempts to  excite  sympathy  on  the  one  hand  or  prejudice 
on  the  other. 

Au  argument  before  a  jury  Ss  iu  many  cases  of  such 
a  character  that  it  would  be  an  insult  if  delivered  to  a 
judge  sitting  as  a  trier  of  the  facts.  The  experience 
of  civilized  men  has  convinced  them  that  the  highest 
success  results  from  a  division  of  labor,  whereby  men 
become  higlily  expert  in  particular  departments  of  hu- 
man effort.  Accordingly,  in  order  to  achieve  the  best 
results  in  any  given  department  of  human  effort,  the 
particular  work  must  be  committed  to  those  who  are 
experts  in  such  work.  This  rule  is  universal;  but  it 
is  ignored  iu  the  system  of  trial  by  jary.  That  system, 
when  analyzed  and  applied  to  complicated  transac- 
tions or  controversies,  is  as  absurd  as  it  would  be  for 
the  owner  of  a  ship,  which  required  a  crew  of  twelve 
men,  to  choose  for  that  purpose  a  lawyer,  a  doctor,  a 
clergyman,  a  merchant,  a  banker,  a  carpenter,  a  shoe- 
maker, a  farmer,  a  capitalist,  a  vagrant,  a  saloon- 
keeper and  an  astronomer;  and  putting  this  motly 
crew  under  the  direction  of  one  man,  experienced  in 
navigation,  but  "unacquainted  with  the  particular  ship, 
should  turn  it  adrift  and  trust  to  Divine  Providence 
for  a  safe  voyage. 

We  have  in  our  judicial  system  two  forms  of  trial, 
trial  by  judge  and  trial  by  jury,  standing  side  by  side, 
and  undergoing  constant  comparison  with  each  other. 
In  causes  for  equitable  relief,  in  cases  of  admiralty  and 
divorce,  and  such  as  belonged  to  the  ancient  ecclesias- 
tical court  in  England,  the  trial  is  by  the  judge.  In 
civil  actions  for  damages  the  trial  is  by  jury.  Now 
whatever  arguments  may  be  put  forth  concerning  the 
merits  and  demerits  of  these  two  systems  as  they  thus 
stand  side  by  side  inviting  comparison,  this  conclusion 
cannot  be  gainsaid,  that  there  is  no  such  fundamental 
difference  between  the  jurisdiction  of  the  different 
courts,  no  such  difference  in  the  questions  of  fact 


brought  before  them  in  civil  suits  as  to  produce  any 
essential  or  necessary  difference  in  the  methods  by 
which  either  tribun^  must  proceed  to  ascertain  con- 
troverted facts. 

In  point  of  law  the  rules  of  evidence  are  in  general 
the  same  in  the  different  classes  of  judicatories.  This 
being  so,  it  can  scarcely  be  possible  in  the  nature  of 
things,  when  the  wide  difference  in  the  character  and 
experience  of  the  triers  of  the  facts  in  these  two  classes 
of  judicatories  is  considered,  that  the  results  achieved 
by  those  of  one  class  are  not  better  than  the  results 
achieved  by  those  of  the  other  class.  That  is  a  propo- 
sition which  public  opinion  ought  to  face  and  consider. 
Now  if  the  results,  or  in  so  far  as  the  results  of  trial 
by  judge  are  better  than  the  results  of  trial  by  jury, 
the  good  of  society  requires  that  trial  by  judge  be  ex- 
tended and  that  trial  by  jury  be  curtailed.  On  the 
other  hand,  if  the  results  of  trial  by  jury  are  better 
than  those  of  trial  by  judge,  the  good  of  society  re- 
quires that  trial  by  jury  be  extended  and  that  trial  by 
judge  be  curtailed.  The  system  which  a  sufficient  ex- 
perience has  shown  to  be  better  than  the  other  ought 
to  displace  the  other.  If  the  voice  of  the  bar  could  de- 
termine the  matter,  there  is  scarcely  a  doubt  what 
that  voice  would  be. 

In  those  States  where,  except  in  certain  proceedings* 
a  choice  is  given  to  litigants  to  bring  their  actions  in 
chancery  or  at  law,  as  for  instance,  in  the  State  of 
Tennessee,  the  courts  of  law  are  neglected  and  the 
courts  of  chancery  are  overrun.  Trial  by  judge  is  a 
favorite  mode  of  trial  by  good  lawyers,  and  trial  by 
jury  with  poor  lawyers,  with  disingenuous  lawyers, 
with  lawyers  who  resort  to  low  subterfuges  and  to  un- 
conscionable means  of  obtaining  the  desired  result  in 
a  pending  litigation.  A  litigant  who  has  a  good  cause, 
which  he  feels  sure  is  founded  in  justice,  will  generally 
prefer  to  submit  it  to  a  judge  of  candor  and  reputation 
than  to  submit  it  to  the  accidents  of  a  jury  trial.  If 
the  grounds  of  the  popular  affection  for  trial  by  jury 
were  analyzed,  it  is  believed  that  the  most  substantial 
reason  for  preferring  this  tribunal  is  that  there  is  in 
every  community  a  class  of  people  who  do  not  favor  a 
rigid  execution  of  the  laws.  They  love  the  jury  sys- 
tem, because  this  mode  of  trial  is  a  negative  upon  the 
execution  of  the  laws  in  what  are  deemed  to  be  hard 
cases;  because  it  is  a  sort  of  popular  pardoning  power, 
where  twelve  men,  in  violation  of  their  oaths,  may 
render  a  verdict  against  the  law  and  the  evidence. 
This  affectionate  regard  for  jury  trial  is  most  conspic- 
uously displayed  in  oases  where  murder  is  committed 
to  avenge  wrongs  done  sgainst  family  or  domestic 
honor,  and  where,  according  to  a  loose  public  judg- 
ment, no  punishment  ought  to  be  inflicted, 
although  the  crime  is  denounced  by  the  law  of  the 
land.  Instead  of  committing  the  dispensation  of  par- 
don exclusively  to  the  executive,  where  it  is  lodged  by 
the  Constitution,  it  is  by  this  system  committed  also 
to  twelve  men  of  the  neighborhood,  who  dispense  it  in 
violation  of  the  oaths  which  they  take  at  the  com- 
mencement of  the  trial.  If  may  well  be  believed  that 
if  the  reason,  why  so  many  continue  to  prefer  this 
clumsy  and  otherwise  unsatisfactory  mode  of  ascer- 
taining the  facts  in  litigation,  were  carefully  analyzed, 
one  reason  would  be  found  to  be  that  the  trial  by  jury 
is  a  popular  negative  upon  the  execution  of  the  laws. 
This  reason  is  never  expressed  in  so  many  words,  but 
it  is  continually  implied  by  eulogists  of  the  system  in 
the  statement  that  iu  every  period  of  English  history 
the  jury  has  been  found  a  bulwark  against  executive 
tyranny.  That  is  no  doubt  true.  The  jury  has  been 
found  a  bulwark  against  executive  tyranny  in  former 
times,  and  it  has  been  found  a  bulwark  against  execu- 
tive effort  in  later  times  to  enforce  the  laws.  In  our 
system  of  government.  Federal  and  State,  where  the 
powers  of  government  are  carefuUr^lvlded,  wihere  the 
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executive  power  id  committed  to  magietrates  oliosen 
for  abort  periods  of  time,  wtiose  duties  are  defined  by 
writteu  constitutions  and  cbeclced  by  a  powerful  judi- 
ciary, tbe  necessity  for  upholding  this  species  of  trial 
upon  the  idea  that  It  is  a  bulwark  against  executive 
tyranny  does  not  in  fact  exist. 

Such  are  tbe  arguments  against  the  system.  On  the 
other  hand,  we  are  confronted  with  the  fact  that  the 
institution  has  been  established  for  many  ages,  is 
grounded  in  the  affections  of  the  people,  gives  them 
an  interest  and  an  insight  regarding  the  workings  of 
their  government,  is  a  bulwark  against  the  partiality 
,  of  judges,  and  generally  does  lead  to  just  verdicts 
when  held  before  competent  judges. 

These  observations  are  made,  not  with  any  expecta- 
tion that  trial  by  jury,  even  in  civil  cases,  will  be  done 
away  with  in  our  day.  It  is  not  possible  now,  it  may 
never  be  possible,  even  in  such  cases,  to  discontinue  it 
altogether.  But  the  observation  may  be  useful  in 
considering  the  formation  of  the  jury  and  the  regula- 
tion of  its  functions,  and  those  of  the  judge,  and  in 
limiting  the  cases  in  which  it  may  be  required;  in  all 
which  respects  the  different  States  do  now  very  much 
differ. 

In  some  of  the  New  England  States  the  jurors  for 
both  the  grand  and  trial  juries  are  chosen  annually  in 
the  town  meeting,  and  are  generally  persons  of  some 
training  for  such  a  function.  In  other  States  the  list 
commonly  includes  the  greater  portion  of  males  of  full 
age.  Tbe  exemptions  which  may  be  claimed  are  many 
in  number.  It  so  happens  therefore,  that  what  with 
the  admissions  and  what  with  the  exemptions,  juries 
do  not.  in  general  consist  of  the  citizens  best  qualified 
for  the  service.  If  there  be  such  diversity  in  the  qual- 
ifications of  juries  in  the  different  States,  there  is 
greater  in  the  regulation  of  their  functions.  The 
English  system  rests  upon  the  idea  that  it  is  the  oflSce 
of  the  judge  to  declare  the  law  and  the  office  of  the 
jury  to  find  the  facts.  But  at  the  same  time  the  in- 
experience of  the  jury  is  aided  by  the  experience  of 
the  judge,  in  so  far  that  the  judge  not  only  declares 
the  law  to  them,  but  he  sums  up  the  evidence  and 
gives  them  his  opinion  of  its  weight  and  bearing,  cau- 
tioning them  at  the  same  that  they  are  not  bound  by 
his  opinion,  except  as  to  questions  of  law;  in  other 
words,  under  this  system  it  is  the  office  of  the  judge 
to  instruct  the  jury  as  to  the  law,  and  it  is  hie  privi- 
lege to  advise  them  as  to  the  facts.  Where  this  prac- 
tice exists,  a  judge  of  candor  and  ability,  who  attends 
to  the  evidence  given  upon  the  trial,  will  have  little 
difficulty  in  bringing  the  minds  of  the  jury  to  a  just 
result. 

This  practice  exists  in  the  courts  of  England,  in  the 
courts  of  some  of  the  older  States  of  the  American 
Union,  and  in  the  courts  of  the  United  States.  If  the 
jury  system  is  to  retain  any  of  its  ancient  favor,  the 
power  of  intelligent  and  experienced  judges  to  con- 
trol its  workings,  so  as  to  secure  just  results,  must  be 
maintained,  where  it  still  exists,  in  full  force  and 
vigor,  and  restored  where  it  has  been  curtailed  or  de- 
nied. But  in  the  courts  of  many  of  the  newer  States 
of  the  Union  the  judge  is  prohibited  by  constitutional 
ordinances  or  by  statutes  from  giving  the  jury  the 
l)enefit  of  his  opinion  upon  questions  of  fact.  In  some 
States  the  law  has  gone  even  beyond  this.  The  judge 
is  prohibited  from  summing  up  the  evidence,  lest  in 
doing  so  he  should  give  to  the  jury  intimations  of  his 
opinion  as  to  what  their  verdict  should  t>e.  Nay,  more, 
be  is  prohibited  from  charging  them  orally,  but  is  re- 
quired to  give  them  instructions  in  writing,  and  in 
one  State  at  lea^t  the  law  has  gone  to  the  extreme  of 
requiringthe  judge  to  charge  the  jury  in  writing  be- 
fore the  oounsel  argue  the  issues  of  fact  to  them.  In 
that  State  the  judge  delivers  a  hypothetical  written 
charge,  composed  lu  most  oases  of  paragraphs  handed 


to  him  by  either  counsel,  though  he  has  the  power  to 
draw  written  instructions  of  his  own  motion.  These 
instructions  are  read  to  the  jury,  are  then  handed  to 
them  and  are  taken  by  them  to  their  room  apoa  their 
retirement  to  consider  of  their  verdict. 


SHALL  THE  PATENT  LAWS  EE  REPEALED t 

BY  virtue  of  the  constitutional  provision,  patent  laws 
have  been  enacted  since  17B3,  *'to  promote  the 
progress  of  science  and  useful  arts."  When  these  pat- 
ent laws  cease  to  accomplish  that  result,  it  then  needs 
no  argument  to  prove  that  those  laws  shoald  be  re- 
pealed. 

Very  much  can  be  said  in  favor  of  a  repeal  of  the 
patent  laws  of  the  United  States.  In  America  the 
reasons  for  the  repeal  of  the  patent  laws  have  never 
been  fairly  considered.  In  fact,  those  persons  who  are 
interested  in  patent  monopolies,  as  they  now  exist  in 
tbe  United  States,have  heretofore  been  able  to  so  com- 
pletely control  the  avenues  to  public  opinion,  that  *'the 
other  side  "has  never  been  heard.  In  the  public 
mind  there  is  a  great  deal  of  mystery  and  sanctity 
about  letters-patent  for  inventions. 

For  instance,  the  public  is  continually  told  that 
patents  are  property  just  as  much  as  houses  and  lands 
are  property.  As  a  matter  of  fact  this  statement  is 
not  correct  in  any  particular  whatever.  Patents  are 
wholly  tbe  creatures  of  Federal  statutes.  But  a  man 
has  a  natural  right  to  the  property  he  earns.  No  just 
lawcouldever  deprive  him  of  that  property  without 
compensation  therefor.  This  doctrine  has  always  re- 
ceived the  universal  assent  of  all  nations,  peoples  and 
tribes. 

But  about  patents  for  inventions,  there  is  such  a 
multitude  of  practices  in  the  patent  office  and  In  the 
Federal  courts  that  openly  defy  both  law  and  justice, 
that  practically  a  poor  man,  with  law  and  right  and 
justice  wholly  on  his  side,  stands  no  chance  whatever 
of  securing  his  statute  rights,  provided  he  is  opposed 
by  wealth,  Individual  or  corporate.  This  is  a  very 
strong  statement,  I  am  well  aware;  but  I  am  quite  as 
well  aware  that  it  is  literally  true,  without  exception. 

A  patent  simply  and  only  guarantees  to  a  man  a 
chance  to  sustain  his  patent  in  the  courts.  If  the 
owner  of  a  patent  happens  to  be  a  poor  man,  and  the 
infringer  happens  to  be  a  rich  man,  the  patent  own- 
er's **  chance  "  is  reduced  to  almost  nothing.  Suppose 
here  in  Boston  a  man  has  obtained  a  grant  of  letters- 
patent  for  an  invention ;  we  will  suppose  that  it  is 
really  a  valid  patent,  such  as  would  be  so  determined 
by  the  Supreme  Court  of  the  United  States,  if  it  ooold 
ever  reach  that  tribunal. 

The  owner  of  the  patent  is  a  man  of  limited  means, 
owns  his  shop  or  little  factory,  and  owns  the  house  he 
lives  in,  and  has  no  other  property.  His  patent  inven- 
tion is  a  very  simple  thing;  but  is  universally  used  in 
every  family.  The  patentee  is  now  in  the  second  year 
of  the  life-time  of  his  patent,  and  has  now  evei7 
chance  of  securing  to  himself  a  handsome  competence 
during  the  remaining  fifteen  or  sixteen  years  of  the 
life  of  his  patent. 

But  a  rich  manufacturer  thinks  that  tbe  patent  mo- 
nopoly of  the  poor  man  would  be  a  good  thing  for  him 
to  own.  It  would  be  profitable,  and  much  more,  it 
would  help  to  create  a  market  and  sales  of  his  numer- 
ous other  goods  in  that  general  line.  The  rich  mauu* 
facturer  offers  the  poor  man  $6,000  for  his  invention. 
The  poor  man  refuses,  and  replies  that  he  can  make 
over  $100,000  in  the  enjoyment  of  his  patent  monopoly* 
The  rich  man  advises  the  poor  man  that  he  cannot  en- 
force his  patent  rights  in  a  court  of  justice,  and  tbat 
he  must  be  contented  to  take  what  the  rich  man  is 
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willing  to  paj,  or  lose  all  his  property,  patent  rights 
iuoluded. 

The  poor  man  has  giren  his  best  years  to  the  service 
of  his  country  as  a  common  soldier  to  uphold  the  laws, 
and  naturally  he  feels  indignant  at  the  thought  that 
the  laws  are  practically  silent  to  everybody,  but  the 
rich. 

He  sues  the  rich  manufacturer  In  the  usual  way  for 
infringing  his  patent.  After  several  months'  delay  the 
matter  comes  before* the  court  for  argument  on  a  mo- 
tion for  a  preliminary  injunction.  The  court  reserves 
its  decision,  for  six  months,  a  year,  and  I  know  of  oue 
case  in  a  neighboring  State  where  a  judge  reserved  his 
decision  for  four  long  years.  In  the  meantime  the 
rich  manufacturer  continues  his  bold  infringements, 
running  his  machinery  twenty-four  hours  a  day,  by 
relays  of  fresh  help.  He  graduates  bis  prices  so  as  to 
just  undersell  the  poor  man,  and  thus  drives  the  poor 
man  out  of  the  market.  Nine  months  after  hearing 
the  argument  on  his  motion  for  an  interlocutory  in- 
junction, the  judge  announces  his  opinion  granting  the 
injunction  prayed  for. 

But  the  business  of  the  poor  man  is  gone.  He  must 
now  recover  it.  The  influence  of  the  rich  infringer's 
action  has  induced  many  other  irresponsible  infring- 
ers to  flood  the  market  with  the  goods  made  under 
his  patent.  Still  the  poor  man  goes  bravely  on,  bor- 
rows money  from  his  industrious  friends,  who  like 
him  are  persons  of  narrow  means,  in  order  to  carry  on 
his  suit.  Many  months  are  consumed  by  the  defend- 
ant in  taking  volumes  of  testimony,  most  of  which  is 
absolutely  unnecessary  and  entirely  irrelevant  and 
useless.  This  testimony  has  been  taken  for  use  at  the 
flual  hearing  on  the  merits  of  the  patent  itself.  But 
before  the  time  for  the  final  hearing  arrives,  the  com- 
plainant discovers  that  the  rich  defendant  is  boldly 
violating  the  preliminary  injunction  forbidding  him 
to  make,  use,  or  sell  the  invention  protected  by  the 
patent.  The  rich  man  has  thus  been  secretly  under- 
selling the  poor  man.  Then  the  poor  man  learns,  for 
the  first  time,  the  secret  of  his  inability  to  recover  his 
trade. 

The  attorney  for  the  poor  man  advises  his  client  to 
commence  at  once  proceedings  for  contempt  against 
the  rich  infringer  and  violator  of  the  Injunction. 
Complainant's  lawyer  honestly  and  truly  advises  his 
client  that  the  law  is  here  clear  and  well  settled  that 
the  defendant  will  be  obliged  at  least  to  disgorge  his 
stolen  gains  and  profits.  The  matter  is  referred  to  a 
master  to  determine  those  gains  and  profits.  After 
many  months  the  master  finds  that  defendant  has 
made  several  thousand  dollars  in  violating  the  injunc- 
tion. Under  section  726  Revised  Statutes,  the  judge 
fines  him  to  the  amount  of  those  profits,  but  refuses  to 
allow  any  costs  to  complainant. 

The  wife  of  the  poor  complainant  now  lies  dead  in  a 
distant  city,  whither  he  goes  to  perform  the  last  sad 
rites.  In  the  meantime  the  rich  defendant  (being  a 
very  dishonest  man)  divests  himself  of  all  his  prop- 
erty. He  now  refuses  to  pay  the  fine  imposed,  where- 
upon the  judge  orders  his  committal  to  jail  till  he  pays 
the  fine.  In  the  absence  of  the  poor  complainant  and 
his  lawyer,  after  a  few  day s  incarceration,  the  judge, 
by  an  entirely  ex  parte  proceeding,  orders  the  dis- 
charge of  the  prisoner,  on  his  taking  his  simple,  un- 
supported oath  that  he  has  no  property  exceeding  $20, 
in  the  form  of  Massachusetts  Poor  Debtor  Oath,  ap- 
plicable to  civil  matters  only.  See  Hendrys  v.  FiU- 
Patrick,  19  Fed.  Rep.  810.  The  injunction  meantime  is 
still  in  force,  and  is  in  force  to  this  day.  Strange  as 
it  may  seem  this  is  no  fancy  picture,  but  is  the  cool 
assumption  of  power  by  one  of  the  most  eminent 
judges  of  the  United  States,  which  assumption  of 
power  has  practically  repealed  the  very  patent  in  fa- 


vor of  which  he  granted  an  injunction  still  in  force. 
In  the  meantime  the  case  comes  up  for  final  bearing. 
The  printing  of  the  whole  record,  the  voluminous  tes- 
timony for  defendant  as  well  as  brief  testimony  for 
complainant,  the  clerk  of  the  court  estimates  will  cost 
$5,000  (not  an  unusual  cost). 

But  the  poor  complainant  tells  his  lawyer  that  he 
cannot  possibly  raise  so  much  money,  but  offers  to 
print  his  own  side  at  a  cost  of  $160,  and  complainant's 
lawyer  asks  .the  court  to  order  the  defendant  in  con- 
tempt to  print  his  own  testimony.  The  court  refuses 
to  do  so,  and  says  that  the  ancient  rule  of  the  court 
(made  in  1842)  as  to  printing  cannot  be  changed.  On 
motion  of  defendant  in  contempt  complainant  Is  given 
sixty  days  in  which  to  print  the  whole  case.  Includ- 
ing testimony  on  both  sides,  or  the  suit  wlU  be  dis- 
missed. 

This  is  a  sample  of  the  trials  and  difficulties  of  a  poor 
inventor  in  his  endeavors  to  sustain  his  patent  in  a 
court  of  justice.  In  all  material  points  it  is  substanti- 
ally true  in  the  case  above  cited.  But  that  case  Is  a 
much  stronger  case  than  I  have  pictured.  The  mono- 
poly there  is  a  small  one,  worth  only  $10,000  to  $15,000 
per  year. 

The  Federal  courts  are  perfectly  free  to  any  poor 
man  as  well  as  to  any  rich  man  to  enter.  But  woe  be 
to  the  man  who  enters  tberin,  unless  he  is  plated  with 
gold.  The  immense  cost  of  printing  Is  the  chief  cost 
in  patent  suits.  Under  section  828  Revised  Statutes, 
this  is  absolutely  prohibited  from  being  taxed  as 
costs ;  yet  in  defiance  of  the  statute,  the  court  goes 
straight  on  and  taxes  printing  as  costs  against  the  los- 
ing party  all  the  same.  And  In  the  language  of  an 
eminent  New  Yorker  (now  dead),  "  What  are  yoti  gO' 
ingtodo  about itt** 

Now  these  are  some  of  the  trials  of  a  poor  patentee 
in  sustaining  his  patent  iu  the  courts.  But  the  cata- 
logue is  by  no  means  exhausted. 

In  the  patent  office,  before  the  inventor  gets  his 
patent,  the  inventor  has  quite  as  hard  a  time,  provid- 
ing his  invention  is  known  to  be  worth  any  thing,  and 
the  moneyed  iufiueiice  is  desirous  of  thwarting  his  ap- 
plication for  a  patent,  or  is  desirous  of  stealing  his  in- 
vention outright,  and  having  the  patent  granted  in 
the  name  of  somebody  else,  no  matter  whom. 

The  corruption  and  trickery  practiced  heretofore  in 
the  United  States  patent  office  finds  no  parallel  in  any 
other  department  of  the  government;  I  speak  ad- 
visedly, and  of  what  I  know.  And  yet  there  are  men 
and  examiners  iu  the  United  States  patent  office  who 
are  above  even  suspicion.  Even  tbey  cannot  ignore 
the  pressure  of  those  who  have  the  iufiuence  to  de- 
prive them  of  their  office.  If  that  end  Is  desired. 

Some  years  ago  I  knew  of  a  United  States  Senator 
who  left  his  place  iu  the  Senate  to  argue  a  very  im- 
portant case  before  a  patent  commissioner  who  had 
been  appointed  solely  by  that  Senator's  power  and 
Influence.  Of  course  that  senator  would  win  his  case 
every  time  under  such  influences. 

But  this  subject  so  enlarges  that  I  mnst  out  this 
article  short  before  I  have  reached  the  ground  I  was 
aiming  for,  and  reserve  that  for  another  article. 

One  thing  is  certainly  learned,  and  that  Is  that  the 
patent  laws  are  for  the  rich  mainly,  almost  wholly. 

Perhaps  there  may  be  a  remedy ;  If  there  Is  any  rem- 
edy, it  is  not  in  tinkering  the  laws  any  more. 

The  remedy  must  flrst  be  in  the  strict,  faithful  and 
impartial  administration  of  the  patent  law.  Laws  are 
useless  unless  faithfully  administered. 

However  in  any  event,  the  inventor,  at  the  present 
time,  will  hardly,  it  would  seem,  i>e  benefited  on  the 
whole  by  any  patent  Isw;  vast  amoants  of  money  are 
constantly  being  spent  on  idle,  wildgoose  schemes. 
Many  men  of  great  ability  waste  years  of  very  useful 
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and  valuable  time  in  ill-oonsidered  projects.  To  be 
aure,  maoh  of  ibis  ralnable  time  and  money  might 
have  been  saved ;  but  fur  the  complete  and  total  igno- 
rance of  the  patent  law  by  thes^apitalisls  and  invent- 
ors. 

I  have  in  mind  now  a  most  snooessful  attempt  of 
moneyed  influence  to  support  an  alleged  invention  by 
a  patent  in  which  there  is  not  even  a  hint  of  the  inven- 
tion itself,  much  less  defined  in  such  clear  and  certain 
laogwage  m  the  well  settled  law  absolutely  re- 
quires. 

I  will  not  explain  further,  just  at  this  time,  lest  I 
**  tread  on  somebody's  toes.'*  But  if  ever  the  **  inside 
history"  of  the  patent  office  and  court  proceedings  in 
this  most  remarkable  case  Is  made  public,  it  will  startle 
the  civilized  word,  for  there  have  been  **  millions  in 
It,"  In  very  truth. 

Nine-tenths  of  all  granted  patents  don't  return  the 
costs  of  the  grants.  The  other  tenth  runs  the  gauntlet 
of  the  Federal  courts,  only  when  the  rich,  the  power- 
ful and  the  influential  handle  the  matter. 

Does  this  tend  to  **  promote  the  progress  of  science 
and  the  useful   arts,"  as  advised   by  the  Constitu- 
tion? 
I   Can  there  be  but  one  answer? 

If  I  remember  rightly  it  was  in  case  of  Hendtie  v. 
Saules,  28  N.  Y.  646,  that  the  Supreme  Court  of  the 
United  States  say,  substantially,  that  just  at  the  time 
T^hen  wanted  by  ihe  public,  the  proper  invention 
comes  before  the  public,  and  not  only  tiiat,  but  several 
or  many  inventors,  at  about  the  same  time,  in  widely 
separated  sections,  devise  and  produce  the  article 
itself,  so  that  it  seems  difficult,  if  not  impossible  to 
determine  who  the  real  inventor  is.  And  not  un fre- 
quently the  real  inventor  is  deprived  of  the  real  honor 
and  profit  of  the  Invention  by  the  fraud  or  trickery  In 
patent  office  and  court  of  some  pretender,  copyist  or 
pirate  who  has  the  money  bags  behind  him. 

'John  McClat  Pbbkins. 

Boston,  Aug,  21, 1886. 


DEEDS  OF  TRUST  FOR  DEBT—  PURCHASE  BY 

GRANTOR  UNDER  FORECLOSURE  OF 

EARLIER  DEED —TITLE  AC- 

QUIRED— MARRIED  WOMAN, 

mSROUBI  SUPREME  COURT. 
APRIL  TERM,  1886. 

PmM  V.  Studvbaker. 
A  married  woman  owning  land  not  held  to  her  sole  and 
separate  use,  for  the  purpose  of  securing  debts  of  other 
persons  in  conjunction  with  her  husband,  executed  two 
deeds  of  trust  upon  it,  the  second  of  which  was  expressly 
made  subject  to  the  first.    She  did  not  undertake  to  bind 
herself  personally  to  pay  either  of  the  debts.    There  was 
a  sale  under  the  first  deed  of  trust,  and  some  time  after- 
ward she  bought  the  land  back  from  the  purchaser  at  this 
sale.    BM,  that  she  took  II  discharged  of  the  lien  of  the 
second  deed  of  trust . 
.  Black,  J.    This  Is  an  appeal  from  a  decree  of  the 
Jolmson  Circuit  Court  enjoining  the  defendants  from 
selling  the  property  In  question  under  their  deed  of 
trust. 

On  the  33d  of  April,  1879,  H.  C.  Betts  and  Amanda, 
his  wife,  made  a  deed  of  trust  to  Copo  to  secure  a  debt 
of  $9,000  due  from  W.  H.  Betts  h  Co.  to  Mary  Ather- 
ton.  This  firm  was  composed  of  W.  H.  &  J.  J.  Betts, 
and  they  and  tbeirwives  also  joined  in  the  deed,  which 
conveyed  the  ten  or  eleven  acres  of  land  here  in  qnes* 
tioii,  owned  by,  Amanda,  and  a  storehouse  and  two 
outlots  not  owned  by  her.    In  March,  1881,  the   same 


grantors  made  another  deed  of  trust  on  the  same  prop- 
erty to  secure  a  debt  of  H.  C.  Betts  k  Sons,  due  to  the 
defendants,  the  Stndebaker  Bros.  This  deed  on  Its 
face  is  made  subject  to  the  prior«one,  and  is  the  deed 
under  which  the  sale  was  about  to  be  made.  There- 
after, and  In  September,  1881,  W.  H.  Atherton,  who 
represented  the  Mary  Atherton  'debt,  purchased  the 
whole  of  the  property  at  the  trustee's  sale  under  the 
first  deed  of  trust  for  $6,155,  paying  for  the  property  In 
qaestion  the  sum  of  $260.  Subsequently  and  in  the 
same  month,  Atherton,  by  warranty  deed,  conveyed 
the  ten  acres  in  question  to  Amanda  Betts  for  her  sole 
and  separate  use  at  the  price  of  $1,156.  In  October, 
1882,  Amanda  Betts  sold  and  conveyed  the  property 
to  the  plaintiff.  Plum,  who  paid  therefor  the  full  value. 
These  deeds  and  deeds  of  trust  were  put  to  record  at 
their  respective  dates. 

Whatever  rights  the  defendants  as  second  mortga- 
gees have  must  be  determined  from  the  face  of  the  re- 
corded deeds,  for  there  Is  no  evidence  in  the  case 
which  impeaches  the  fairness  of  any  of  the  deeds  or 
sales  through  which  the  plaintiff  derives  his  title.  The 
claim  of  the  defendants  Is  and  must  be  that  when 
Amanda  Bates  acquired  the  property  back  from  Ath- 
erton, the  purchaser  under  the  first  deed  of  trust,  their 
deed  of  trust  became  a  subsisting  charge  on  the  prop- 
erty, and  continued  such  as  against  Plum. 

The  general  rule  is  stated  In  Jones  Mort.,  %  1887  (8d 
ed.),  as  follows :  "A  mortgagor  may  purchase  at  a  sale 
under  his  own  mortgage,  but  If  he  has  given  a  subse- 
quent mortgage  upon  the  same  property,  his  purchase 
will  not  defeat  this,  but  will  operate  for  the  benefit  of 
it  in  the  same  way  as  a  discharge  or  a  transfer  of  the 
mortgage  to  himself.*' 

In  Hilton  v.  BisseU,  1  Sandf.  Ch.  407,  B.  purchased 
the  premises  subject  to  two  mortgnges,  both  of  which 
he  assumed  to  pay.  The  senior  mortgagee  foreclosed 
his  mortgage,  making  the  junior  mortgagee,  the  mort- 
gagors and  B.  defendants.  B.  became  the  purchaser 
at  the  sale  for  the  amount  payable  on  the  first  mort- 
gage under  the  decree  of  foreclosure.  The  second 
mortgagee  subsequently  sought  to  foreclose  his  mort- 
gage, and  B.  set  up  his  purchase  under  the  first  fore- 
closure sale,  and  claimed  to  hold  the  premises  dis- 
charged of  the  second  mortgage.  This  plea  the  court 
disallowed,  and  said,  looking  beyond  the  form  through 
which  B.  effected  the  arrangement.  It  was  a  payment 
of  the  first  mortgage;  that  he  was  bound  by  his  cov- 
enants to  make  such  payment,  and  would  not  be  per- 
mitted to  take  advantage  of  his  own  wrong,  and  that 
he  would  be  considered  the  owner  of  the  land  subject 
to  the  second  mortgage.  The  cases  of  Tompkiiu  v- 
HdUUad,  21  Wis.  118,  and  SUger  v.  Mahotie,  24  N.  J. 
Eq.  426,  are  like  Hilton  v.  Dissell,  In  all  these  cases 
the  purchaser  of  theequily  of  redemption  had  assumed 
and  agreed  to  pay  the  mortgages  as  a  part  of  the  con- 
sideration of  the  purchase.  So  In  Otter  v.  Vaux.  6 
DeG.  M.  &  G.  638,  it  was  the  debtor  himself,  as  well  as 
mortgagor,  who  sought  to  defeat  the  second  mortgage 
by  a  purchase  indirectly  under  a  power  contained  in 
the  first  mortgage. 

In  some  of  these  cases,  as  also  in  Thompson  v.  Hey^ 
irood,  129  Mass.  401,  there  was  also  an  element  of 
fraud  on  the  part  of  the  purchaser  under  the  first  mort- 
gages. Taking  no  special  account  of  this  element  of 
fraud  in  those  cases,  and  which  is  not  found  in  the 
case  at  bar,  still  the  present  case  is  essentially  differ- 
ent from  them.  Here  Amanda  Betts  did  not  under- 
take to  pay  the  debts  secured  by  either  of  the  deeds  of 
trust.  They  were  the  debts  and  obligations  of  other 
persons,  and  in  no  event  could  she  be  held  liable  for 
their  payment.  She  made  no  such  nndertaking,  ex* 
press  or  implied.  She  being  a  married  woman,  and 
the  property  being  hergeuenil  estate,  she  was  not  lia- 
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ble  ou  any  ooTenants  oontaiued  in  the  seooiid  deed  of 
trust  with  respect  to  the  title  to  the  property,  if  any 
there  had  been.  But  the  second  deed  of  trust  was  in 
express  terms  made  subject  to  the  Mary  Atherton 
deed  of  trust.  She  owed  no  contract  duty  to  the  de- 
fendants to  pay  off  the  first  deed  of  trust,  and  we  see 
no  reason  why  she  might  not  have  become  thQ  pur^ 
chaser  at  the  trustee's  sale  under  the  first  deed  of 
trusty  and  have  thus  acquired  the  property  discharged 
of  the  lien  of  the  second  deed  of  trust. 

But  in  this  case  the  transaction  stands  on  still  firmer 
grounds,  for  under  our  system  of  deeds  of  trust,  the 
trustee^s  sale  operated  as  a  complete  foreclosure,  and 
out  off  the  second  deed  of  trust  as  completely  as  if 
there  had  been  a  decree  of  foreclosure  with  all  the  par- 
ties before  the  court.  Atherton  got  a  perfect  title  as 
against  the  defendants,  and  it  was  entirely  competent 
for  Amanda  Betts  to  acquire  that  title,  for  she  owed 
no  duty  inconsistent  therewith.  Plum  took  the  title 
freed  from  any  lien,  legal  or  equitable,  of  the  second 
deed  of  trust. 

In  Otter  v.  Vaux,  suprct^  it  was  said  if  the  purchase 
had  been  strictly  from  a  third  person,  who  had  for 
himself  purchased  under  the  power  contained  in  the 
first  mortgage,  that  might  give  rise  to  a  difi'erent  ques- 
tion. It  was  there  contended  that  the  purchase  by 
the  mortgagor  should  be  treated  as  a  purchase  from  a 
stranger,  and  that  contention  gave  rise  to  the  sugges- 
tion. 

In  EpUcopal  Church  v.  Mack,  93  K  Y.  488;  8.  C,  17 
Cent.  li.  J.  972,  the  church  owned  the  lot  subject  to  a 
mortgage  to  Bell,  and  then  sold  the  same  to  Mack,  re- 
serving an  easement  in  the  lot  for  light  and  air  to 
their  adjoining  property.  Mack  had  assumed  to  pay 
the  mortgage,  and  sold  the  property  to  his  wife 
through  a  third  person,  but  without  any  liability  on 
her  part  to  pay  the  mortgage.  Upon  tlie  foreclosure 
of  the  mortgage  she  became  the  purchaser,  and  it  was 
held  she  acquired  the  title  divested  of  the  easement  to 
which  the  property  was  subject  in  the  hands  of  the 
husband.  The  mortgage  sale  was  made  under  a  stat- 
ute which  provided  that  the  deed  should  vest  in  the 
purchaser  'Uhesame  estate  (and  no  other)  that  would 
have  vested  in  the  mortgagee  if  the  equity  of  redemp- 
tion had  been  foreclosed.** 

^  The  effect  thus  given  to  such  a  sale  is  not  materially 
different  from  that  which  Is  to  be  accorded  to  sales 
under  deeds  of  trust.  We  have  held,  where  by  the 
terms  of  an  ante-nuptial  contract  the  wife  took  an  es- 
tate In  fee  in  her  husband*8  lands  in  lieu  of  dower,  and 
ftfter  marriage  he  satisfied  a  mortgage  which  existed 
upon  the  land  at  the  date  of  the  ante-nuptial  contract, 
with  money  raised  by  a  new  mortgage,  that  the  wife's 
estate  was  discharged  from  the  first  mortgage.  A  ng^ 
lade  V.  St.  Avit,  67  Mo.  434. 

While  these  authorities  are  not  decisive  of  the  ques- 
tion in  hand,  we  think  they  in  a  general  way  support 
the  conclusions  t>efore  announced  In  this  cose.  There 
being  no  other  question  here  for  consideration,  the 
iadgment  is  aflOrmed. 
All  concur. 

4 

MASTER  AND  SERVANT  --  INJURY  TO  SERVANT 
-if ASTER  DIRECTING  WITH  KNOWLEDGE 
OF  DANGER. 

HAJSSAOHUSBTTS  SUPREME  JUDICIAL  COURT. 
JULY  3, 1886. 

Haley  t.  Case. 
^l^tiff ,  a  servant  In  defendant's  employ,  had  driven  a  load 
of  hay  to  defendant's  bam,  when  he  was  personally  di- 
lected  by  defendant  to  drive  throogh  a  gatevray  for  the 


purpose  of  unloading.  In  doing  so,  plaintiff  was  struck 
by  a  sign  over  the  gateway  and  injured.  There  was  evi- 
dence tending  to  show  that  defendant  was  familiar  with 
driving  such  loads  through  the  gateway,  and  that  the 
plaintiff -was  not ;  that  it  was  not  apparent  to  the  plaintiff 
from  his  position,  and  while  managing  the  horses,  that  he 
could  not  drive  through  with  safety,  and  that  the  defend- 
ant  from  his  position  bad  a  better  opportunity  than  plain- 
tiff of  personally  observing  the  fact. 
Held,  that  the  questions  of  negligence  and  of  defendant's  lia- 
bility were  properly  left  to  the  Jury. 

ACTION  of  tort  to  recover  damages  for  personal  In- 
juries. The  plaintiff,  on  the  day  of  the  accident, 
was  in  the  employment  of  the  defendants,  and  had 
driven  a  two-horse  caravan,  loaded  with  bay,  from 
Boston  to  defendant's  stable,  and  was  undertaking  to 
back  up  his  team  to  defendant's  stable  abutting  on 
Perry  street,  for  the  purpose  of  unloading  it.  Perry 
street  rises  somewhat  in  a  grade  from  the  defendant's 
stable  to  the  end  of  the  street,  across  which  is  a  gate- 
way with  the  sign  of  James  Mead  &  Son  over  it. 

The  defendant  Dodge  assumed  the  personal  direc- 
tion and  control  of  the  plaintiff  in  determining  where 
the  team  should  be  driven  for  the  unloading  of  the 
hay,  and  while  driving  through  the  gateway  under  the 
sign  which  had  on  it  the  name  of  James  Mead  &  Son, 
the  plaintiff  was  struck  in  the  back  by  the  sign  and  in- 
jured. 

The  Jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendants  alleged  exceptions. 

W.  Oaston  and  J.  F.  Dore^  for  plaintiff. 
J?.  Af.  Morse,  Jr.,  and  D.  E.  Perry,  for  defendants. 

FiEiJ>,  J.  It  Is  not  denied  that  if  Dodge  was  per- 
sonally negligent  in  giving  directions  to  the  plaintiff 
in  the  performance  of  his  work,  and  if  the  plaintiff 
used  due  oare,  both  the  defendants  are  liable.  Ash- 
icorth  V.  Stontrios,  8  £11.  &  £11.  70L  As  the  plain, 
tiff  was  of  full  age  and  an  experienced  teamster,  if  the 
danger  of  driving  the  horses  with  the  van  under  the 
gateway  was  well  known  to  him,  he  cannot  recover, 
although  be  was  acting  under  the  immediate  personal 
direction  of  Dodge.  The  fear  of  the  plaintiff  that  he 
would  be  discharged  from  his  employment  if  he  did 
not  obey  the  orders  of  Dodge,  his  employer,  would  not 
justify  him  in  running  a  risk  which  was  well  known  to 
him,  and  then  If  injured,  In  recovering  damages  from 
his  employer.  Ruaaell  v.  TUlotgon,  140  Mass.  201; 
Taylor  V.  Carew  Mannf.  Co.,  id.  150;  Leary  v.  Boston 
A  Albany  K.  Co,,  189  id.  680;  Motdton  v^.Oage,  188  id. 
390;  Williams  v.  ChurchiU,  137  id.  243. 

The  principle  is  said  to  be  that  **  where  the  servant 
has  as  good  an  opportunity  as  the  master  of  ascertain- 
ing and  obviating  the  danger  for  himself,  he  will  have 
no  recourse  against  the  latter.'*  Frazer  Trustee  & 
Serv.  (3de(l.)18G;  Woodland  v.  Metropolitan  District 
Ity.  Co.,  2  Exch.  Div.  884;  Ogden  v.  nutnmens,  8  F.  & 
F.  751. 

From  the  testimony  it  was  competent  for  the  Jury 
to  find  that  the  defendant  Dodge  assumed  the  per- 
sonal direction  and  control  of  the  plaintiff  in  deter- 
mining where  the  team  should  be  driven,  and  that  he 
wns  familiar  with  the  practice  of  drawing  loaded  vans 
under  the  gitteway;  that  the  plaintiff  had  never  driven 
under  the  gateway  before;  that  the  danger  was  not 
obvious  from  the  place  whore  the  plaintiff  started  his 
team.  In  any  such  sense  that  it  was  not  a  reasonable 
opinion,  from  observation  at  this  place,  that  he  could 
drive  through  the  gateway  in  safety;  that  the  plain- 
tllTs  attention  was  necessarily  chiefly  devoted  to  the 
management  of  the  horses,  and  that  be  did  not  dis- 
cover the  danger  until  it  wss  too  late  to  save  hjmself; 
and  that  the  defendant  had  better  means  of  observa- 
tion and  of  seasonably  appreciating  the  danger,  and 
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either  did  not  warn  the  plaintiff  at  all  or  warned  him 
when  it  was  too  late.  On  such  fiudinji^  we  cannot  saj 
that  the  plaintiff  was  not  in  the  exercise  of  due  care  or 
that  the  defendant  was.  The  test  is  not  only  what 
each  knew,  but  what  each  reasonably  ought  to  have 
known  concerning  the  risk;  and  we  cannot  say  that 
identically  the  same  duty  rested  on  the  servant  and 
on  the  master,  seasonably  to  ascertain  the  extent  of 
the  danger  involved  in  performing  the  work  in  the 
manner  ordered  by  the  master.  If  the  master  person- 
ally interferes  in  the  performance  of  work,  and  in  con- 
sequence of  his  negligence  a  servant  is  injured,  the 
master  is  liable,  unless  the  carelessness  of  the  servant 
is  a  defense.  BoberU  v,SmWi,2  H.  &  N.  213.  And 
when  the  master  undertakes  to  direct  specifically  the 
performance  of  work  in  a  particular  manner,  we  can- 
not say  as  a  matter  of  law  that  the  servant  is  not  jus- 
tified in  relying  to  some  extent  upon  the  knowledge 
and  carefulness  of  his  employer,  and  in  relaxing  some- 
what the  careful  examination  and  vigilance  which 
otherwise  must  be  incumbent  upon  him.  The  ser- 
vant's attention  must  be  principally  directed  to  the 
performance  of  the  work  in  the  manner  in  which  he  is 
ordered  to  perform  it,  and  he  may  be  in  a  less  favora- 
ble position  to  see  and  judge  of  the  surrounding  dan- 
gers, and  when  he  is  suddenly  called  upon  to  perform 
a  piece  of  work  in  a  particular  manner,  under  the  eye 
of  his  employer,  he  may  not  reasonabjiy  have  time  for 
the  most  careful  observation. 

This  court  has  perhaps  recognized  that  the  servant 
may  put  some  reliance  upon  the  master  when  he  as- 
sumes control  of  the  work  and  gives  specific  orders, 
and  then  there  is  not  precisely  the  same  obligation 
resting  upon  each  to  ascertain  what  the  dangers  are. 

In  Coombs  v.  Neto  England  Cordage  Co,t  102  Mass. 
672,  585,  although  the  case  was  decided  on  the  ground 
that  the  servant  was  incapable  of  understanding  and 
appreciating  the  danger  to  which  he  was  exposed,  and 
that  the  employer  set  him  to  work  without  properly 
instructing  him  in  regard  to  his  work  and  the  dangers 
attending  it,  the  court  say :  *'  Some  allowance  should 
be  made  for  his  youth,  his  inexperience  in  the  busi- 
ness, and  for  the  reliance  which  he  might  have  placed 
upon  the  directions  of  his  employers.*' 

In  Atlas  Engine  Works  v.  Randall,  100  Ind.  293,  it  is 
said  that  "  if  the  attention  of  the  appellee  had  been,  as 
in  the  Massachusetts  case,  withdrawn  from  the  source 
of  danger  by  the  requirements  of  his  employment,  the 
case  would  involve  considerations  which  are  conspicu- 
ously absent." 

Keegan  v.  Kavanagh,  02  Mo.  321,  is  the  case  of  a  hod 
carrier,  who  in  obedience  to  a  positive  order  of  his 
master  went  down  to  build  a  stonewall  at  the  foot  of 
an  embankment  of  earth,  which  was  not  shored  or 
propped,  and  which  fell  upon  the  plaintiff.  The  court 
say  that  *'  if  the  risk  is  such  as  to  be  perfectly  obvious 
to  the  sense  of  any  man,  whether  servant  or  master, 
then  the  servant  assumes  the  risk,**  but  that  **  the  su- 
perior information  of  the  master  was  relied  on,  and 
his  t>etter  means  of  information  as  to  the  character  of 
the  ground,"  and  a  verdict  for  the  plaintiff  was  sus- 
tained. 

In  Lee  v.  Woolsey,  20  Rep.  469,  it  is  said  that  <'  If  an 
employee  is  in  haste  called  upon  to  execute  an  order 
requiring  prompt  attention,  he  is  not  to  be  presumed 
necessarily  to  recollect  a  defect  in  machinery,  or  a  par- 
ticular danger  connected  with  his  employment,  so  as 
to  avoid  it.'* 

The  plaintiff  in  this  case  was  an  experienced  team- 
ster, but  he  may  not  have  had  the  same  experience  as 
the  defendant  Dodge  of  the  probability  of  driving 
safely  the  loaded  van  under  the  gateway.  The  more 
important  matter  however  is  that  he  might  not  have 
had  the  same  opportunity  of  estimating  the  danger, 
and  from  his  employment  he  was  required  to  devote 


his  attention  principally  to  the  management  of  his 
horses,  while  his  master  had  assumed  the  responsibil- 
ity of  directing  where  the  plaintiff  should  drive,  and 
was  free  to  observe  carefully  all  the  dangers  which 
the  plaintiff  incurred  in  executing  bis  orders.  We 
think  that  the  requests  for  instructions  were  properly 
modified  by  the  consideration  of  the  fact  that  the 
plaintiff  was  acting  in  the  presence  and  under  the  di- 
rection of  one  of  the  defendants,  who  was  his  master. 

If  the  charge  in  this  respect  t9  not  so  definite  as 
might  be  desired,  it  was  not  erroneous  or  misleading. 

Exceptions  overruled. 


TENAI^CY^  BY  WIDOW,  OF  HUSBAND'S  SOME- 

STEAD— LIABILITY  TO  REPAIR  AND 

PAY  TAXES  AND  INTEREST. 

NEW  JERSEY  CX)URT  OF  CHANCERY. 

Spinning  v.  Spinning.* 
A  widow  in  possession  under  the  second  section  of  the  stat« 
ute  concerning  dower,  giving  her  the  right  to  hold  her 
husband's  homestead  until  her  dower  is  assigned,  is  not  a 
tenant  for  life,  and  is  not  therefore  bound  to  keep  down 
interest  on  an  incumbrance,  and  to  pay  taxes  and  to 
make  necessary  annual  repairs .  See  28  Eng .  Rep.  788 ;  25 
Id.  724;  Boone  Real  Prop.,  {  88;  138  Mass.  iZi, 

ON  final  hearing  on  bill  and  answer,  and  proofs  taken 
in  open  court. 
Franklin  M.  Olds,  for  complainant. 
Samuel  H.  Pennington,  for  the  widow. 

Van  Fleet,  V.  C.  The  only  question  in  dispute  in 
this  case  is,  whether  a  widow,  who  remains  In  the 
house  of  her  husband  after  his  death  until  dower  is  as- 
signed, is  while  so  in  possession  subject  to  the  duties 
of  a  tenant  for  life,  that  is,  bound  to  keep  down  the 
interest  on  incumbrances,  to  pay  ordinary  taxes  and 
to  make  necessary  annual  repairs?  It  is  well  settled 
that  these  burdens  must  be  borne  by  a  life  tenant.  1 
Wash.  Real  Prop.  W,  T  25,  25a ;  116,  T  8J ;  1  Stoiy  Eq. 
Jur.,  SI88.  And  a  tenant  in  dower,  like  other  life 
tenants,  is  subject  to  them.  4  Kent  Com.  75;  2  Scrib. 
Dow.  732.  This  obligation  has  been  extended  in  this 
State  so  as  to  make  it  the  duty  of  a  person  entitled  to 
the  interest  of  a  fund  for  life  to  pay  the  tax  assessed 
agaiiiat  the  principal  of  the  fund.  Holcombe  r.  Hal- 
combe,  12  C.  E.  Gr.  473;  S.  C.  on  appeal,  2  Stew.  697. 
The  reason  assigned  for  imposing  this  duty  on  the  per- 
son entitled  to  the  interest  is  stated  as  follows  by  Jus- 
tice Van  Syckel:  '*So  lung  as  the  life  tenant  enjoys 
the  entire  produce  of  the  fund,  he  should  be  required 
to  keep  down  the  taxes  on  it,  otherwise  the  fund  itself 
must  become  impaired,  and  the  entire  burden  l>e 
thrown  upon  those  who  take  the  fund  at  his  death.*' 

The  obligation  of  a  widow  to  perform  the  duties  of  a 
life  tenant  while  in  possession  under  the  statute  is 
put  upon  the  ground  that  the  right  given  to  her  by 
the  statute  is  in  substance  a  life  estate.  Unless  tblf 
position  oan  be  maintained,  it  is  admitted  she  ought 
not  to  be  held  liable  to  the  duties  of  a  life  tenant. 
Other  tenants,  such  as  tenants  for  years,  from  year  to 
year,  and  at  will,  are  not  in  the  absence  of  a  contract 
to  that  effect,  subject  to  them.  They  rest  alone  on 
tenants  for  life.  The  widow's  right  is  given  by  these 
words :  "  That  until  dower  be  assigned  to  her,  it  shall 
be  lawful  for  the  widow  to  remain  in  and  to  hold  and 
enjoy  the  mansion  house  of  her  husband  and  the  mes- 
suage or  plantation  thereto  belonging,  without  being 
liable  to  pay  any  rent  for  the  same.**    Rev.  820,  S  ^ 


*  6  East.  Rep'r,  180. 
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The  parpose  of  this  provision,  m  it  seems  to  me,  is  to 
confer  b  right  of  possession  similar  to  an  estate  or 
tenancy  at  will,  rather  than  to  create  a  life  estate.  The 
lans^age  employed  is  mauifestlj-  much  more  appro- 
priate to  raise  a  right  of  that  kind  than  for  the  crea- 
tion of  a  life  estate.  The  first  and  most  important 
provision  of  the  statute,  it  will  be  observed,  is  that 
the  widow  can  only  remain  in  possession  until  her 
dower  is  assigned.  When  that  is  done  her  estate  ceases 
and  her  right  is  gone.  Either  she  or  the  heir  may  have 
her  dower  assigned.  She  may  also  surrender  her  pos- 
session St  any  time.  So  that  the  duration  of  her  right 
depends  entirely  upon  the  will  of  herself  and  the  heir, 
and  like  other  tenants  at  will,  her  right  may  be  deter- 
mined at  any  time,  either  at  the  will  of  the  person  in 
possession  or  the  person  entitled  to  tlie  reversion;  It 
is  true  her  occupation  may  be  lengthened  out  to  the 
end  of  her  life,  and  she  may  thus  enjoy  what  is  equiv- 
alent to  a  life  estate,  but  her  possession  can  only  have 
that  duration  when  such  is  the  joint  will  of  herself 
and  the  heir,  and  such  may  be  the  extent  of  the  dura- 
tion of  a  tenancy  at  will  in  any  case  where  the  parties 
to  the  demise  so  desire. 

Judicial  opinion  is  not  entirely  uniform  as  to  the 
nature  of  the  right  given  by  this  and  similar  statutes. 
Under  a  statute  substantially  similar  to  ours  the  Su- 
preme Court  of  Illinois  have  held  that  a  widow,  while 
in  possession,  is  bound  to  pay  taxes  and  keep  the  prem- 
ises in  repair.  Wheeler  r,  Dawson,  63  111.  64.  They  do 
not  however  place  her  liability  on  the  ground  that  her 
right  is  an  estate  for  life,  but  on  the  broader  ground 
that  it  is  equitable,  inasmuch  as  she  is  entitled  to  the 
whole  produce,  that  she  should  bear  these  burdens. 
Thecoartsay:  **  Being  entitled  to  use  and  occupy 
the  hoDiestead  without  accounting  for  the  profits  and 
gains  made  from  it,  no  one  would  say  that  she  should 
not,  in  justice  and  equity,  pay  the  taxes  and  keep  the 
premises  in  repair.  We  are  aware  of  no  principle  of 
law  or  equity  that  would  Impose  the  duty  on  the  heir 
to  pay  the  taxes  and  keep  up  the  repairs  of  the  farm 
for  the  use  of  the  widow  when  she  is  in  the  receipt  of 
all  the  rents  and  profits.'' 

This  view,  it  will  be  perceived,  pays  no  attention  to 
the  duration  of  the  widow's  right,  nor  to  the  object 
which  the  Legislature  had  In  view  in  creating  It,  and 
entirely  overlooks  the  fact  that  the  law  has  always 
highly  favored  the  rights  of  persons  of  this  class. 
Justice  Ford,  in  Ackermann  v.  SheVp,  8  Halst.  12&,  in 
deciding  a  motion  to  strike  out  a  notice  accompany- 
ing a  plea  of  the  general  issue,  giving  notice  of  the 
special  matter  which  the  defendant  intended  to  give 
in  CTidence  under  the  plea,  said  incidentally,  that  the 
estate  given  to  the  widow  by  this  statute  is  a  freehold 
for  life,  unless  sooner  defeated  by  the  act  of  the  heir; 
and  Justice  Elmer,  in  Budd  v.  E.Uer,  8  Dutch.  43,  de- 
fines her  right  in  the  same  way,  adding  however  that 
her  estate  may  be  determined  either  by  her  own  act, 
or  that  of  the  heir.  Thus  giving,  as  I  understand  it,  a 
perfectly  accurate  description  of  an  estate  at  will.  The 
widow's  possession  can  only  endure  so  long  as  she  and 
the  heir  so  will,  and  either  may  at  any  time  determine 
it  by  the  mere  exercise  of  his  or  her  will.  In  the  sub- 
sequent case  of  Wood  v.  Bilderbach^  1  Harr,  497,  Jus- 
tice Ford,  speaks  of  the  widow's  right  as  a  privilege, 
and  such  is  the  designation  given  to  it  by  Chief  Jus- 
tice Beasley,  In  MoLaMghlin  v.  McLaughlin^  7C.  E.  Gr. 
505,  and  by  Vice-Chancel  lor  Dodd,  in  Bleecker  v.  Hen- 
nion,  8  id.  123.  The  latter  says:  **It  is  a  privilege 
preceding,  but  in  no  wise  preventing  or  impeding  the 
assignment  or  disposal  of  her  dower."  It  is  plain,  I 
thinic,  when  we  look  at  the  language  used,  and  also 
consider  the  object  which  the  Legislature  had  in  view 
in  the  enactment  of  this  statute,  that  the  right  g^iven 
to  the  widow  is  not  a  life  estate,  but  may  be  accurately 
described  as  a  privilege  in  the  nature  of  a  tenancy 


at  will.  By  Mag^ia  Charta  the  widow  had  a  right  to 
tarry  in  the  chief  house  of  her  husband  for  forty  days 
after  his  death,  and  to  have  maintenance  for  that 
period  out  of  his  estate.  The  object  was  to  give  her  a 
home.  Our  statute  was  intended  to  amplify  that  right 
by  extending  her  right  of  possession  until  her  dower 
was  assigned.  The  Legislature  meant,  undoubtedly, 
that  she  should  hold  for  the  additional  period  beyond 
the  forty  days,  upon  the  same  terms  that  she  had  a 
right  to  hold  for  the  forty  days.  *'  The  purpose  of  the 
act,"  says  the  chief  justice,  in  McLaughlin  v.  Laugh- 
lin^  supra,  '*  is  obviously  to  provide  a  home  for  the 
widow  until  her  dower  be  assigned,  as  well  as  to  put 
a  compulsion  on  the  heir  to  make  the  assignment." 

To  treat  her  as  a  life  tenant  while  she  is  in  the  en- 
joyment of  a  mere  fugitive  right,  which  has  been  given 
to  her  simply  as  a  temporary  provision,  and  to  con- 
strain the  neir  to  put  her  in  possession  of  what  she  is  en- 
titled to  permanently,  would  serve  rather  to  f ustrate 
than  effect  the  legislative  will.  And  although  the  Leg- 
islature, in  defining  the  terms  upon  which  the  widow 
shall  hold,  use  the  word  rent,  it  is  quite  evident,  I 
think,  that 'what  they  meant  was  that  she  should 
hold  without  being  subject  to  any  charge  what- 
ever. 

This  question  has  already  been  dealt  with  by  this 
court. 

In  Cronley  v.  CroiHey,  18  Stew.  80,  the  chancellor 
held  that  a  widow  while  in  possession,  under  this  stat- 
ute, of  her  husband's  homestead,  was  not  bound  to 
keep  down  the  interest  on  a  mortgage  thereon.  This 
adjudication,  of  course,  settled  the  law  of  this  court. 
In  a  previous  case,  decided  orally  without  argument, 
and  without  much  consideration,  and  making  a  free 
application  of  the  principal  estate  asked  by  Holoonibe 
V.  HoUsombe^  that  he  who  takes  the  benefits  of  prop- 
erty should  bear  its  burdens,  held^  that  a  widow  was 
bound,  while  in  possession,  to  keep  down  the  charges 
on  the  land  which  she  enjoyed.  A  careful  examina- 
tion of  the  question  has  satisfied  me  that  that  conclu- 
sion is  erroneous,  and  that  it  should  be  held,  both  ac- 
cording to  principle  and  precedent,  that  she  is  not 
subject  to  that  duty. 


COPYRIGET^DRAMATIO   COMPOSITION—OBIGI' 
NALirr—PUBLICA  TION—PAETJES. 

UNITED  STATES  CIECUIT  COURT,  NORTHERN  DISTRICT 
OF  ILLINOIS,  JULY  6, 1880. 

ABONSONY.    FliBGKBNSTKIN.^ 

An  original  operetta,  consisting  of  libretto,  score,  and  name, 
is  property  at  common  law,  which  so  far  as  unpublished, 
will  l)e  protected  by  injunction  from  fraudulent  imita- 
tion. 

An  operetta  may  be  so  far  an  original  dramatic  composition 
as  to  entitle  it  to  protection  as  literaiy  property, 
although  it  Is  an  adaptation  of  an  old  play. 

Publication  of  the  songs  and  yocal  score  of  an  operetta,  with 
the  name  of  the  operetta,  does  not  make  such  name  pub- 
lic property. 

Suit  for  protection  of  property  at  oonunou  law  in  a  dramatie 
composition  e.  g.,  an  operetta,  can  be  brought  only  by 
the  licensee  ofa  general  owner,  where  such  licensee  has 
an  exclusive  Ucense  for  a  definite  period,  and  by  the 
terms  of  his  license  Is  to  bring  all  suits  for  the  protection 
of  his  rights. 

A  part  owner  of  a  dramatic  composition  may  protect  his 
property  by  suit  against  a  wrong-^loer. 

TN  chancery. 
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Flowery  Remy  &  Gregory^  for  oomplainBnt. 
E.  A.  Otis  and  Frank  F.  Reed,  for  defendants. 

Blodgett,  J.  The  bill  In  this  case  prays  an  Injnno- 
tioii  restraining  defendants  from  produoing,  at  the 
New  Casino  theater,  in  this  city,  the  operetta  of 
Ermlnie,  and  alleges,  in  substance,  that  in  March, 
1886,  complainant  acquired  from  Harry  Poulton,  Wil- 
lie Edonin,  and  Frank  Sanger  the  sole  and  exclusive 
right  to  produce  in  the  United  States  and  Canada  the 
operetta  known  as  Erminie;  that  he  has,  at  great  ex- 
pense for  advertising,  scenery,  etc.,  produced  the 
operetta  at  the  Casino,  In  New  York,  where  It  has 
met  with  gpreat  success ;  that  prior  to  its  purchase  by 
complainant  said  operetta  was  the  sole  and  exclusive 
property  of  Poulton ;  that  the  same  was  by  him  com- 
posed and  written,  and  has  never  been  published,  nor 
in  any  manner  dedicated  to  the  public;  that  in  April 
last  complainant  caused  the  title  or  name  of  Erminie, 
as  applied  to  said  operetta,  to  be  copyrighted  in  the 
office  of  the  librarian  of  Congres,  In  pursuance  of  the 
laws  of  the  United  States ;  that  defendants,  iu  viola- 
tion of  complainant's  rights,  have  advertised  to  pro- 
duce, and  have  produced,  at  a  place  of  amusement  in 
this  city  called  the  New  Casino,  the  operetta  of  Erm- 
inie, announcing  it  as  the  "latest  New  York  success, 
playing  at  the  Ca<^i"o,  New  York,  and  Avenue  Thea- 
ter, London,  to  crowded  houses,'*  etc.  **This  is  tho 
first  production  of  Erminie  outside  of  New  York  city,'' 
etc. 

The  proof  from  the  affidavits  on  file  shows  that 
under  the  management  of  defendants  Fleckensteln  & 
Gunning,  there  was  produced,  on  the  26th  of  June  last, 
and  has  dally  been  played  since  that  time,  at  the  place 
of  amusement  in  this  city  known  as  the  New  Casino, 
an  operetta  by  the  name  and  title  of  Erminie;  that 
before  Its  production,  and  before  notice  was  served  by 
complainant  on  the  managers,  it  was  announced  and 
extensively  advertised  by  the  defendants'  managers 
of  the  New  Casino  that  they  would,  on  the  26th  of 
June,  produce  at  the  New  Casino  '*^ew  York's  latest 
Bucoess,  Erminie,"  and  I  can  have  no  doubt  but  that 
defendants  intended  to  make  the  public  believe  that 
the  operetta  to  be  produced  by  them  was  the  same  as 
the  one  by  the  same  title  which  had  been  produced, 
under  complainant's  management,  at  the  Casino,  In 
New  York  city,  where  it  had  met  with  signal  success 
and  public  approval.  After  being  notified  by  com- 
plainant that  he  had  the  sole  right  to  produce  Erminie 
or  authorize  its  production  In  this  country,  and  that 
legal  steps  would  be  taken  to  prevent  Interference 
with  his  rights,  the  defendants*  managers  of  the  New 
Casino  have  modified  their  placards  and  advertise- 
ments by  omitting  all  allusions  to  the  New  Fork  oper- 
etta, but  they  still  continue  to  play  substantially  the 
same  piece,  by  the  same  title. 

It  is  admitted  that  before  complainant  acquired  the 
right  to  the  piece  In  this  country  the  songs  and  vocal 
score  had  been  published  and  put  on  sale  In  England 
and  the  United  States,  with  the  consent  and  knowl- 
edge of  the  owners  of  the  composition ;  but  it  is  in- 
sisted, and  the  affidavits  filed  show  that  the  orchestra- 
tion and  orchestra  parts  and  libretto  of  the  operetta 
have  never  been  published. 

Defendants  insist,  and  their  affidavits  tend  to  show 
that  their  operetta  of  Erminie,  as  played  at  the  New 
Casino,  is  an  original  and  new  composition,  the  lib- 
retto of  which  was  written  by  Fred.  Dickson ;  that 
they  have  adopted,  as  they  lawfully  might,  the  songs 
and  vocal  score  of  Erminie,  the  music  of  which  was  by 
Jacobowsky ;  and  that  their  orchestration  and  orches- 
tra parts  were  wholly  written  and  composed  by  Profs. 
Hoffman  and  Wheeler  of  this  city;  and  that  the  or- 
chestration and  orchestra  parts  are  not  copied  from, 
and  do  not  follow  or  imitate  the  corresponding  parts 
of  complainant's  operetta. 


It  must,  I  think,  be  considered  as  proven  that  the 
complainant's  operetta  Is  founded  upon  the  old  and 
well-known  drama  of  Robert  Macalre ;  but  the  title, 
dialogue,  minor  characters,  scenery,  and  dramatic 
situations,  which  with  the  orchestration,  orchestra 
parts,  songs,  and  music,  make  up  the  operetta,  seem 
to  be  so  far  different  as  to  entitle  the  piece.as  a  whole, 
to  the  claim  of  originality,  and  it  is  admitted  by  de- 
fendants that  Mr.  Dickson,  theauthor  of  their  libretto, 
has  taken  his  piece  almost  wholly  from  the  same  old 
play.  So  far  as  I  have  had  time  to  compare  the  two 
librettos,  the  defendants'  piece  seems  to  me  to  betray 
an  attempt  to  avoid  copying  the  PouUon  libretto ;  but 
many  of  the  situations,  and  much  of  the  dialogue,  and 
the  traits  developed  by  bis  characters,  would  seem  to 
Indicate,  or  suggest  at  least  that  his .  arrangement  is 
modeled  upon  Poulton's. 

Defendants  contend  (1)  that  they  have  the  same 
right  as  Poulton  to  write  an  operetta  founded  upon 
the  story  and  incidents  of  Robert  Macaire,  and  that 
they  have  not  copied  or  adopted  the  Poulton  compo- 
sition ;  (2)  that  by  the  publication  of  the  songs  and 
vocal  score  of  the  Poulton  operetta,  with  the  title 
of  the  operetta,  the  title  has  become  public  prop- 
erty. 

I  think  the  proof  now  before  the  court  shows  that  ^ 
the  name  **  Erminie,"  as  applied  to  an  operetta,  origi-  * 
nated  with  the  authors  of  complainant's  operetta;  and 
that  by  the  publication  of  the  songs  and  vocal  score  of 
the  operetta,  they  have  not  given  to  the  public  the 
right  to  use  the  name  as  applied  to  any  other  libretto, 
dialogue,  and  orchestra  parts;  that  the  publication  of 
the  songs  only  gave  to  the  public  that  which  was  pub- 
lished, and  does  not  authorize  the  use  of  the  name  as 
applied  to  the  operetta  as  a  whole. 

The  case,  as  now  made  by  the  proof,  shows  an  at- 
tempt by  defendants  to  avail  themselves  of  the  repu- 
tation and  popularity  which  has  been  achieved  by  the 
operetta  of  Erminie,  as  exclusively  owned  and  pro- 
duced by  complainant,  by  bringing  out  a  piece  with 
th^  same  name  and  songs,  but  with  colorable  changes 
In  the  text  of  the  dialogue  and  dramatic  arrangement. 
The  Poulton  operetta,  with  the  name  of  Erminie,  be- 
ing  so  far  an  original  composition  as  to  entitle  it  to 
protection  as  a  piece  of  literary  property,  the  name 
given  the  composition  by  its  author,  and  under  which 
it  has  become  known  to  the  public,  became  as  it  Beems 
to  me  a  property  right,  not  strictly  on  the  principle  of 
a  trade-mark,  but  because  the  name  and  literary  com- 
position became  blended  and  united,  so  that  the  name 
identifies  the  composition  to  the  public,  so  that  the 
name  of  this  composition  belongs  to  this  complainant 
as  identifying  and  describing  his  literary  property,and 
as  a  part  of  the  piece  itself,  and  defendants  have  no 
right  to  profit  by  using  this  name  to  the  injuiy  of  com- 
plainant. 

The  law  is  now  too  well  settled  to  require  the  cita- 
tion of  authorities,  that  the  playing  of  a  dramatic 
composition  is  not  such  a  publication  as  makes  the 
composition  public  property ;  and  I  think  It  equally 
clear  that  an  author  who  has  given  a  particular  title 
or  name  to  his  composition  is  entitled  to  have  that 
name  protected.  The  proof  shows  that  complainant 
has  put  his  play  before  the  public  in  New  York  city, 
and  that  it  has  there  met  with  such  approval  as  makes 
it  probable,  if  not  certain,  that  the  piece  will  have  a 
successful  run  in  the  other  cities  and  towns  of  this 
country ;  and  defendants  have  no  right  to  avail  them- 
selves of  the  merits  and  popularity  of  complainant's 
play  to  draw  audiences  to  the  performance  of  theirs, 
even  if  as  is  claimed,  their  composition  is  a  new  and 
original  dramatic  arrangement.  It  is  a  fraud  upon  the 
public,  as  well  as  upon  the  complainant,  to  attempt  to 
do  so. 

I  do  not  deem  It  necessary,  for  the  purposes  of  this 
motion,  to  consider  whether  complainant  has  acquired 
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any  additioual  right  to  the  oame  of  his  piece  by  retc- 
isteriug  the  title  with  the  librarian  of  CouKress  auder 
the  copyright  laws  of  the  Uuited  States,  as  I  thiuk  his 
common-law  right  to  the  name  is  sufficient  for  his 
protection.  Nor  do  the  merits  of  the  respective  com- 
positions enter  into  the  .question  now  before  me.  For 
aught  I  know,  or  am  at  present  advised,  the  defend- 
ants* piece  may  be  the  more  meritorious  of  the  two,  as 
a  literary  and  musical  composition;  but  the  palpable 
fact  now  before  me,  by  the  proof,  is  that  the  defend- 
ants are  endeavoring  to  avail  themselves  of  the  repu- 
tation made  by  complainant  for  his  composition, 
by  his  enterprise,  skill,  and  experience  as  a  manager, 
and  this  I  do  not  think  defendants  should  be  allowed 
to  do. 

It  is  also  urged  that  complainant  is  only  a  licensee, 
and  therefore  cannot  sue  in  his  own  name.  He  is 
however  the  exclusive  licensee  for  two  years,  with  an 
option  for  an  extension,  and  by  the  terms  of  his 
license,  is  to  bring  all  necessary  suits  for  the  pro- 
tection of  his  rights,  and  hence  is,  I  think,  the  only 
one  to  bring  suit  for  infringement  in  this  country  and 
Canada. 

It  is  also  urged  that  the  proof  shows  that  the  opera, 
as  a  whole,  was  the  joint  production  of  Poulton,  Bel- 
lamy, and  Jacobowsky ;  the  two  first  named  being  the 
authors  of  the  dialogue,  dramatic  and  scenic  situa- 
tions and  songs,  and  the  music  by  Jacobowsky;  and 
that  complainant  does  not  show  that  he  is  owner  of 
Bellamy's  interest.  The  bill,  which  is  sworn  to,  avers 
that  Poulton  became  the  sole  owner  of  the  entire  oper- 
etta, and  that  complainant  acquired  his  title.  But 
even  if  the  bill  and  proof  did  not  show  that  complain- 
ant is  clothed  with  the  control  of  all  the  interests  in 
the  piece,  it  does  show  that  he  has  acquired  Poulton's 
interest,  and  that  is  enough  to  protect  him  against  a 
wrong-doer. 

I  have  discussed  the  case  for  the  purposes  of  the  mo- 
tion for  injunction  mainly  upon  complainant's  right 
to  be  protected  in  the  name;  but  complainant  insists 
that  the  defendant'^  piece  is  not  in  fact  an  original 
composition,  but^sau  infringement  upon  the  dialogue 
and  dramatic  arrangement  of  his  operetta.  This  ques- 
tion however  will  be  more  appropriately  considered  at 
the  final  hearing,  in  the  light  of  the  proof  as  shall  then 
appear. 

The  injunction  is  allowed  as  prayed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Appeal  —  beport  or  commissioners  to  take 
LANDS  AT  Niagara.— The  appointment  of  commis- 
sioners by  the  Supreme  court  to  ascertain  and  report 
the  compensation  to  be  paid  owners  of  property 
taken  by  the  State  under  chapter  836,  Laws  1883,  as 
amended  by  chapter  109,  Laws  1884,  to  preserve  the 
scenery  about  Niagara  Falls,  is  analogous  to  the  pro- 
ceeding under  the  general  railroad  act,  and  this  court 
is  concluded,  by  the  decisions  under  that  act,  from  en- 
tertaining this  appeal.  June  21. 1886.  In  re  Commis- 
sioners of  State  Reservation  at  Niagara,  etc  Opinion 
per  Cnrlam. 

UNDBBTAKINO  ON  APPBAIi— CODB,  §8  798. 1335. 

—Where  appellant  obtains  leave  to  file  undertaking  on 
appeal  to  this  court,  and  serves  notice  thereof  on  re- 
spondent by  mail  on  the  7th,  and  the  latter,  on  the 
17th,  mails  a  notice  that  he  excepU  to  the  same,  and 
requires  the  sureties  to  justify,  the  service  is  properly 
made,  and  unless  the  sureties  justify  the  appeal  will 
be  dismissed.  June  8,  1886.  Liddy  v.  Loihg  Island 
City.    Opinion  per  Curiam. 

Criminal  law— bail— deposit  op  money  in  lieu. 
—Section  686  of  the  Code   of  Criminal   Procedure, 


providing  that  a  defendant,  instead  of  giving  bail, 
may  deposit  with  the  county  treasurer  the  sum 
mentioned  in  the  order  admitting  him  to  bail,  con- 
templates that  the  deposit  is  to  lt>e  made  by  the  de- 
fendant himself  and  by  no  one  else.  When  the  de- 
posit is  made  by  any  party  other  than  the  defendant, 
it  will  be  deemed  to  have  been  made  for  the  defend- 
ant, and  if  conviction  follows  and  a  fine  is  imposed 
the  court  may,  under  section  588,  order  the  fine  to  be 
paid  out  of  the  money  so  deposited,  and  the  balance, 
if  any,  paid  to  the  defendant.  June  22,  1886.  People 
V.  Laidlow.    Opinion  by  Earl,  J. 

OpFICEB— policeman— DISMISSAL  FOB  INTOXI- 
CATION—WAIVER OP  WRITTEN  CHARGES.—  (1)  Public 
intoxication  is  a  crime,  and  one  who  has  been  con- 
victed of  that  offense  is  ineligible  to  the  office  of  pa- 
trolman upon  the  police  force  of  the  city  of  New  York. 
(2)  A  party  who  has  been  convicted  of  such  offense  be- 
ing ineligible  to  appointment  upon  the  force,  the  com- 
missioners may,  upon  ascertaining  the  fact,  summa- 
rily dismiss  him.  (8)  The  provisions  of  section  250  of 
the  Consolidation  Act.  providing  that  no  member  of 
the  force  shall  be  dismissed  until  written  charges  have 
been  preferred,  etc.,  may  be  waived  by  the  accused  by 
appearing  with  counsel  before  the  commissioners  and 
preceeding  to  trial,  without  objection,  upon  the  mer- 
its. June  22.  1886.  People  v.  Com.  of  Police.  Opinion 
by  Earl,  J. 

Settlement — notes— when  a  settlement  of  ac- 
counts— STATUTE  OF  LIMITATIONS  —  PLEADING.— (1) 

After  the  death  of  plaintiff's  husband,  defendant  re- 
ceived money,  notes,  and  accounts  belonging  to  said 
deceased,  he  having  been  his  former  partner,  and  he 
also  borrowed  moneys  of  plaintiff,  and  she  brought 
this  action,  for  an  accounting.  Defendant  claimed  that 
certain  promissory  notes  given  her  by  him  amounted 
to  a  settlement.  It  did  not  appear  that  defendant  had 
rendered  any  account  of  the  items  of  moneys  in  his 
hands,  or  moneys  due  at  the  time  of  giving  the  notes, 
and  it  was  proven  that  he  owed  her  much  more  than 
the  amount  of  the  notes.  Held,  that  the  referee  did 
not  err  in  failing  to  find  that  such  notes  amounted  to 
a  settlement  of  the  accounts,  and  in  allowing  such  set- 
tlement to  be  opened  without  charge  of  fraud.  (2) 
Theianswer  set  up  that  defendant  had  settled  and 
paid  plaintiff  **  for  all  deal,  accounts,  matters,  and 
things  he  has  ever  had  with  plaintiff,  and  denies  that 
he  is  indebted  to  her  in  any  sum  whatever,  and  that 
more  than  six  years  have  elapsed  since  the  matters  aud 
things  mentioned  in  plaintiff's  complaint,  or  any  of 
them,  have  become  due."  ifeld,  that  this  was  not  an 
averment,  in  appropriate  language,  that  six  years  had 
elapsed  since  the  demands  named  were  due.  June  8, 
1886.    Eno  v.  Diefendorf.    Opinion  per  Curiam. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Agency  —  authority  of  agent  —  sale  below 
PRICE.—  A  principal  is  not  bound  by  the  unau- 
thorized acts  of  his  agent  who  sells  goods  at 
a  'price  below  that  authorized  by  the  principal, 
and  the  latter  may  maintain  an  action  of  con- 
tract against  a  buyer,  who  with  knowledge  of  the 
extent  of  the  agent's  authority,  purchases  goods 
at  a  price  less  than  that  authorized  under  an  agree- 
ment with  the  agent,  for  the  full  amotint  due  for  the 
goods  when  sold  at  the  authorized  price.  There  is  suf- 
ficient evidence  in  these  transactions  to  show  that 
Norris  and  the  defendants  combined  tog^ether  to  de- 
ceive the  plaintiffs,  and  that  this  was  done  by  means 
of  a  pretended  contract.  The  defendants  ordered  the 
goods  of  the  plaintiffs  at  a  certain  price,  which  they 
Digitized  bv 
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did  Dot  iiiteDd  to  pay,  and  permitted  the  plaintifRn  to 
oharf^e  them  with  the  goods,  aud  send  them  bills  for 
the  same  at  prices  which  they  had  agreed  with  Norris 
should  not  be  paid.  The  plaintiffs  now  have  the  right 
to  insist  upon  the  execution  of  the  contract  which  the 
defendants  have  by  implication  made.  They  ordered 
the  goods  at  the  minimum  prices.  When  the  goods 
Arrived,  and  the  bills  with  them,  charging  the  defend- 
ants with  the  goods  at  the  prices  at  which  they  were 
ordered,  they  did  not  refuse  to  receive  the  goods,  nor 
did  they  notify  the  plaintiffs  of  any  mistake  in  the 
price.  By  remaining  silent  while  the  numerous  bills 
were  sent  to  them,  they  have  impliedly  ratified  the 
Bale  of  the  goods  by  the  plaintlffiB  at  the  prices  uamed 
in  the  bills.  Bearoe  v.  Bowker,  115  Mass.  129.  The 
defendants  say:  *'Wedid  not  make  this  contract, 
although  we  knew  that  Norris  ordered  the  goods  for 
us  at  the  minimum  prices,  and  although  we  received 
the  bills  of  the  goods  at  the  same  prices  at  which  they 
were  ordered,  and  we  have  remained  silent  ever  since ; 
yet  we  made  no  agreement  with  Norris  which  we 
knew  he  was  not  authorized  to  make,  to  buy  the  goods 
at  a  less  price.'*  We  think  that  the  defendants  can- 
not set  up  their  agreement  for  the  purpose  of  denying 
the  contract  which  the  law  says  exists  between  them. 
They  will  not  be  permitted  to  take  advantage  of  their 
own  wrong  for  their  own  benefit.  Hill  v.  Perrott,  3 
Taunt.  274;  Walker  v.  Davis,  1  Gray,  606.  The  cases 
at  bar  are  not  to  be  confounded  with  Jones  v.  Hoar,  5 
Pick.  285;  Brlgham  v.  Palmer,  ubi  supra;  Berkshire 
Glass  Co.  V.  Wolcott,  2  Allen,  247;  and  other  cases  of 
that  class,  cited  by  the  defendants  for  the  purpose  of 
showing  that  the  plaintiffs  cannot  waive  the  tort  and 
sue  In  contract  unless  they  bring  their  actions  upon 
the  contract  made  by  the  agent,  Norris,  with  the  de- 
fendants. The  cases  at  bar  have  in  them  an  element 
which  is  wanting  in  all  of  the  above-cited  cases.  It  is 
this,  that  the  defendant  knew  that  the  agent,  Norris, 
bad  no  authority  to  make  the  contract  which  he  at- 
tempted to  make  with  them ;  that  the  agreement  be- 
tween them  was  a  transaction  to  obtain  the  goods 
from  the  plaintiffs  at  a  less  price  than  they  were  wil- 
ling to  sell  them.  It  brings  the  plaintiffs'  case  di- 
rectly within  that  of  Hill  v.  Perrott,  ubi  suprck,  In  the 
note  to  Jones  ▼.  Hoar,  above  cited,  containing  the 
opinion  given  in  that  case  by  Judge  Strong  in  the 
Court  of  Common  Pleas,  a  clear  distinction  is  made 
between  the  case  of  Hill  v.  Perrott,  and  those  sustain- 
ing the  doctrine  contended  for  by  the  plaintiflis.  In 
that  case  Perrott  had  procured  the  delivery  of  the 
goode  upon  a  pretended  sale  to  one  Dacosta,  under  the 
impression  that  the  defendant  was  to  be  his  surety, 
but  the  whole  was  a  **  swindling  transaction  '*  to  en- 
able the  defendant  to  get  possession  of  the  goods. 
The  court  held  that  the  law  would  Imply  a  contract  to 
pay  for  the  goods  on  the  part  of  the  defendant,  and 
that  he  could  not  be  permitted  to  control  this  impli- 
cation by  setting  up  the  sale  to  Dacosta,  which  he  had 
himself  procured,  because  no  man  can  take  advantage 
of  his  own  fraud.  Mass.  Sup.  Jud.  Ct.,  July  1,  1886. 
Rogers  v.  HaXden.    Opinion  by  Gardner,  J. 

Contract— BY  letter— acceptance  op  offer.— A 
mere  uncommuuicated  purpose  to  accept  an  offer  does 
not  constitute  an  acceptance,  and  where  parties  are 
distant,  and  the  contract  Is  to  be  made  by  corre- 
spondence, the  writing  of  a  letter  or  telegram  con- 
taining a  notice  of  acceptance  is  not,  of  itself,  suffi- 
cient to  complete  a  contract.  In  such  a  case  the  act 
must  involve  an  irrevocable  element,  and  the  letter 
must  be  placed  in  the  mall,  or  the  telegram  deposited 
in  the  office  for  transmission,  and  thus  placed  beyond 
the  power  or  control  of  the  sender,  before  the  assent 
becomes  effectual  to  consummate  a  contract,  and  not 
then,  unless  the  offer  is  still  standing.    Although  the 


proposition  did  not,  within  itself,  limit  the  time  or 
manner  of  acceptance,  it  cannot  be  regarded  as  a  per- 
petual one,  forever  open  to  be  accepted  or  rejected,  at 
the  will  of  the  plaintiffs.  In  Mactier  v.  Frith,  6  Wend. 
103,  the  rule   laid  down  with    respect  to  a  proposal 
made  by  letter  is  that  the  offer  continues  until  the  let- 
tor  containing  it  is  received,  ^*  aud  the  party  has  had  a 
fair  opportunity  to  answer  it.**    It  has  also  been  held 
that  '*  a  letter  written  would  not  be  an  acceptance  so 
long  as  it  remained  in  the  possession  or  under  the  con- 
trol of  the  writer.    An  offer  then  made  through  a  let- 
ter is  not  continued  beyond  the  time  that  the  party 
has   a  fair  opportunity   to   answer  it.**     Averill  y. 
Hedge,  12  Conn.  423.    Upon  receipt  of  Moore  k  Weav^ 
er's  letter  the  plaintiffs  were  bound  '*  to  accept  in  a 
reasonable  time,  and  give  notice  thereof,  or  the  de- 
fendant was  no  longer  bound  by  the  offer."     Chicago 
A  G.  E.  R.  Co.  V.  Dane,  43  N.  Y.  240;  see  also  Martin  v. 
Black*s  Ex*rs,  21  Ala.  721 ;  Moxley*8  Adm*r8  ▼.   Mox- 
ley,  2Metc.    (Ey.)d09;   Minnesota   Oil   Co.  v.  Collier 
Lead  Co.,  4  DiU.  431;  Judd  v.  Day.  60  Iowa,  247;  Tay- 
lor   V.  Rennie,  86   Barb.  172;  Benj.  Sales,  61,   note  7. 
The  offer  which  was  made  was  the  result  of  corre- 
spondence through  the  mails,  and  as  the  dates  of  the 
letters  indicate,  they  had  been  promptly  answered  and 
responded  to  by  both  the  parties.    Besides  the  letter 
containing  the  proposal,  by   its   terms,   enjoined  an 
early   reply.    It  closes  with  the  words,  *' Hoping  to 
hear  from   you  soon,**  etc.    While  the  mode  of  ac- 
ceptance was  not  indicated  in  the  letter  making  the 
offer,  the  nature  of  the  negotiations,  as  well  as  the 
manner  in  which  they  were  carried  on,  suggested,  not 
only  the  desire  and  necessity  for  an  early  reply,  but 
also  that  the  parties  making  the  offer  would  expect  an 
answer  through  and  by  the  usual  course  of  the  mails. 
It  has  been  said  that  **  where  an  individual  makes  an 
offer  by  post,  stipulating  for,  or  by  the  nature  of  the 
business  having  the  right  to  expect  an  answer  by  re- 
turn post,  the  offer   can   only  endure   for  a  limited 
time,  and  the  making  of  it  is  accompanied  by  the  im- 
plied stipulation  that  the  answer  will  be  sent   by  re- 
turn post.    If  that  stipulation  is  not  satisfied,  the  per- 
son making  the  offer  is  released  from  it.*'    Maclay  v. 
Harvey,  00111.626;  Dunlop  ▼.  Higgins,  1  H.  L.  Cas. 
387.    If  the  plaintiflis  intended  to  accept  the  proposal, 
it  was  their  duty  to  have  signified  their  acceptance, 
either  through  the  mails,  or  by  some  equally  expedi- 
tious meauB.    The  plaintiffs  say  that  they  determined 
to  accept  the  prososition  as  soon  as  the  offer  was  re- 
ceived, and  that  Mr.  Harper*B  act  in  starting  to  Ot- 
tawa was  an  overt  act,  amounting  to  an  acceptance. 
Every  overt  act  caused  by  a  determination  to  accept  a 
proposition  does  not  constitute  an  acceptance.    If  it 
was  the  intention  of  the  plaintiflSs  to  accept  the  offer, 
they   could,  and   most   likely   would,   have  written 
Moore  &  Weaver  a  letter, which  was  the  usual  mode  of 
communication    between   the   parties  aud   which   is 
the   usual  mode   of  accepting    an   offer    made  by 
letter.      Instead     of     sending     a     letter     or    tele- 
gram announcing   a  determination    to   accept,    one 
of     them     started    on    a    business    trip     through 
the  country,   intending  finally  to    come    to    Kan- 
sas,   and    take    the    goods,   which    trip    consumed 
almost  thirty  days*  time,  during  which  time  they  were 
at  liberty  to  change  their  purpose,  aud  reject  the  pro- 
position.   The  mere  determination  to  accept  an  offer 
does  not  constitute  an  acceptance  which  is  binding  on 
the  parties.    **The  assent  must  either  be  communi- 
cated to  the  other  party,  or  some  act  must  have  been 
done  which  the  other  party  has  expressly  or  impliedly 
offered  to  treat  as  a  communication.**    Benj.  Sales,  54> 
Kans.  Sup.  Ct.,   July  0,  1886.    Trounstine  ▼.    Setters. 
Opinion  by  Johnston,  J. 

recovery  of  damages   for  breach  —  CLAIM 

TO  DEDUCT  NOTE  GIVEN  ON  AC00UNT:=*G.  WaS  tO  prfut 
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R  book  for  C.  under  a  certain  agreement.  After  the 
work  was  done  C.  accepted  the  books,  but  sued  G.  for 
damages,  alleging  that  the  book  was  printed  on  an  in- 
ferior quality  of  paper,  and  a  judgment  of  $800  was  re- 
covered. C.  now  asks  to  have  his  note  held  by  G.  for 
$250,  on  which  $130  is  due,  surrendered  to  him  without 
his  giving  credit  therefor  on  the  judgment.  Held, 
**that  he  who  asks  equity  must  do  equity;  *'  that  the 
note  should  be  surrendered  upon  C.  giving  credit  for 
the  $180  on  the  judgment.  N.  J.  Ch.,  July  17,  1886. 
CrandcUl  v.  Grow.    Opinion  by  Bird,  V.  C. 

CBIMINAIi  LAW  —  GOOD   CHARACTER  OF  ACCUSED  — 

EFFECT  OF. — Proof  of  previousgood  character  held  not 
sufficient  to  rebut  the  presumption  of  guilt  arising 
from  the  possession  of  stolen  property  under  the  cir- 
cumstances of  this  case.  Counsel  arguing  in  support 
of  this  appeal  concede  that  the  possession  of  recently 
stolen  property  raises  a  presumption  against  the  per- 
son so  found  in  possession  of  such  property,  to  the  ex- 
tent of  requiring  him  to  give  at  least  a  reasonable  ac- 
count of  the  manner  in  which  he  came  into  such  pos- 
session, but  insist  that  proof  of  previous  good  charac- 
ter is  sufficient  to  rebut  the  presumption  of  guilt 
thus  raised,  and  that  under  that  rule  of  evidence,  the 
defendant  became  entitled  to  an  acquittal  in  this  case, 
citing  Clackner  v.  State,  33  Ind.  412,  in  support  of 
their  position.  Whatever  the  case  thus  cited  may  be 
construed  as  really  deciding,  we  regard  the  doctrine 
contended  for  above  as  against  the  great  weight  of  au- 
thority. Proof  of  previous  good  character  is  admis- 
sible, in  this  State,  on  behalf  of  the  defendant  in  all 
criminal  prosecutions,  as  tending  to  have,  or  as  likely 
to  have  at  least  a  mitigating  influence  in  some  re- 
8i>ect8  favorable  to  the  defendant;  but  the  value  of 
such  proof,  and  especially  its  relative  value,  must 
always  depend  upon  the  circumstances  of  each  partic- 
ular case.  Such  proof  may  in  some  cases  create  a 
doubt  in  favor  of  the  defendant  where  the  circum- 
stances, in  other  respects,  tend  to  establish  his  guilt; 
but  as  to  when  such  proof  ought  to  be  accepted  as 
creating  such  a  doubt  no  definite  rule  can  be  stated.  1 
Tayl.  Ev.,  §826;  Whart.  Crim.  Ev.,  §§60-67;  Kistlerv. 
State,  64  Ind.  400;  Rollins  v.  State,  62  id.  46;  McQueen 
▼.  State,  82  id.  TZ.  In  the  cause  in  hearing  the  defend- 
ant did  not  admit  his  possession  of  the  stolen  prop- 
erty, and  hence  offered  nothing  in  explanation  of  such 
a  possession.  If  in  fact  he  had  possession  of  the  horse 
in  the  woods,  as  claimed  by  Stibbe  and  Pike,  his  has- 
tening away  and  abandonment  of  the  possession  of  the 
animal,  was  under  the  circumstances  seemingly  in- 
consistent with  an  honest  possession,  and  with  pre- 
vious good  character.  The  theory  of  his  defense  was, 
that  as  to  him,  the  case  was  one  of  mistaken  identity, 
and  in  support  of  that  theory,  evidence  tending  to 
prove  an  alibi  was  Introduced.  The  proof  of  previous 
good  character,  relied  upon  by  counsel,  was  not  con- 
sequently, in  legal  contemplation,  admitted  to  rebut 
the  presumption  arising  from  the  possession  of  the 
stolen  property,  but  was  rather  to  strengthen  the  evi- 
dence tending  to  prove  an  alihi^  and  in  this  way  to  in- 
crease the  probabilities  that  the  case  was  one  of  mis- 
taken identity.  Ind.  Sup.  Ct.,  June  18,  1886.  Wag- 
ner  v.  State,    Opinion  by  Niblaok,  J. 

EVEDENCB— HANDWRITING— COMPARISON  OF  HANDS. 

—Upon  a  trial  of  an  issue  as  to  the  genuineness  of  a 
writing,  other  instruments  admitted  to  be  genuine, 
but  not  otherwise  relevant,  maybe  received  in  evi- 
dence for  the  purpose  of  comparison  of  hands.  At 
common  law,  and  generally  in  the  United  States,  it 
has  been  the  rule  that  where  other  writings,  admitted 
to  be  genuine,  are  already  in  evidence  for  other  pur- 
poses in  the  case,  comparison  may  be  made  between 
each  writings  and  the  instrument  in  question.  If 
inch  a  oompariaon  Is  conduoive  to  the  ends  of  truth. 


and  is  allowable,  there  would  seem  to  be  but  little 
reason  for  refusing  to  allow  a  comparison  with  other 
writings  admitted  to  be  genuine,  although  not  in  evi- 
dence for  other  purposes.  The  objections  which  have 
been  urged  to  receiving  other  instruments,  for  the 
purpose  of  comparison,  have  been  the  multiplying  of 
collateral  issues;  the  danger  of  fraud  or  unfairness  in 
selecting  instruments  for  that  purpose,  from  the  fact 
that  handwriting  is  not  always  the  same,  and  is  affected 
by  age,  and  by  the  various  circumstances  which  may 
attend  the  writing;  and  the  surprise  to  which  a  party 
against  whom  such  evidence  is  produced  may  be  sub- 
jected. When  the  writings  presented  are  admitted  to 
be  genuine,  so  that  collateral  issues  are  not  likely  to 
arise,  nor  the  adverse  pa'rty  to  be  surprised  by  evi- 
dence which  he  is  unable  to  meet,  these  objections 
seem  to  us  to  be  insufficient  as  reasons  for  excluding 
the  evidence.  If  such  evidence  has  apparent  and  di- 
rect probative  force,  it  should  not  be  excluded  unless 
for  substantial  reasons.  In  general,  and  from  neces- 
sity, the  authenticity  of  handwriting  must  be  sub- 
ject to  proof  by  comparison  of  some  sort,  or  by  testi- 
mony which  is  based  upon  comparison,  between  the 
writing  in  question  and  that  which  is  in  some  manner 
recognized  or  shown  to  be  genuine.  This  Is  every- 
where allowed,  through  the  opinions  of  witnesses  who 
have  acquired  a  knowledge,  more  or  less  complete,  of 
the  handwriting  of  a  person;  as  by  having  seen  him 
write,  or  from  acquaintance  with  papers  authentica- 
ted as  genuine.  In  such  oases  the  conception  of  the 
handwriting  retained  iu  the  mind  of  the  witness  be- 
comes a  standard  for  comparison,  by  reference  to 
which  his  opinion  is  formed,  and  given  in  evidence.  It 
would  seem  that  a  standard  generally  not  less  satis- 
factory, and  very  often  much  more  satisfactory,  is 
afforded  by  the  opportunity  for  examining,  side  by 
side,  the  writing  in  dispute  and  other  writings  of  un- 
questioned authenticity;  and  this,  we  think,  is  in  ac- 
cordance with  the  common  judgment  and  experience 
of  men.  The  evils  that  may  be  suggested  as  likely  to 
arise  from  the  selection  of  particular  writings  for  the 
purposes  of  comparison,  may  be  left,  as  all  unfair  or 
misleading  evidence  must  be,  to  be  corrected  by  other 
evidence,  and  by  the  intelligent  judgment  of  the  court 
or  jury.  In  our  opinion,  such  evidence  is  conduoive 
to  the  intelligent  ascertaining  of  the  truth,  and  the  re- 
ceiving of  it  in  this  case  was  not  error.  We  oite  au- 
thorities sustaining  this  view, some  of  which  go  further 
in  this  direction  than  does  our  present  decision.  Tyler 
V.  Todd,  86  Conn.  218;  Moody  v.  Howell,  17  Pick.  490; 
State  V.  Hastings,  58  N.  H.452;  Adams  v.  Field,  21  Yt. 
256;  State  v.  Ward,  89  id.  225;  Farmers'  Bank  v.White- 
hiU,  10  Serg.  R.  110;  Travis  V.  Brown,  43  Penn.  St  12; 
Chance  V.  Indianapolis  &W.  G.  R.  Co.,  82  Ind.  478; 
Macomber  V.  Scott,  10  Kan.  885;  Wilson  v.  Beauch- 
amp,  60  Miss.  24.  Miun.Sup.  Ct.,  July  13, 1886.  If  or- 
rison  v.  Porter.    Opinion  by  Dickinson,  J. 

Executors  and  administrators  —  judgment 
against  estate— by  default  —  i.iability  op  sure- 
TIES WHEN  ESTATE  iNSOiiVBNT.— A  u  administrator 
of  the  estate  of  a  deceased  person,  who  is  defaulted  in 
an  action  brought  by  a  creditor  of  the  deceased,  is  not 
to  be  conolusively  presumed  to  admit  assets  by  fail- 
ure to  make  a  defense,  where  the  estate  afterward 
proves  to  be  insolvent,  and  the  creditor  does  not  gain 
any  priority  over  other  creditors,  and  does  not  gain 
the  right  to  call  upon  the  administrator  or  his  sureties 
to  pay  the  judgment.  The  plaintiff  contends  that  such 
defense  is  not  open  after  a  judgment  is  obtained ;  that 
by  allowing  such  judgment  to  be  rendered,  the  ad- 
ministratrix conclusively  admits  credits  sufficient  to 
pay  the  judgment,  and  the  sureties  in  a  suit  upon  the 
bond  are  b(»und  by  this  admission.  It  may  be  assumed 
that  a  judgment  against  the  adminii^ratrix  iaconolu- 
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five  as  to  any  defense  which  was  or  oould  have  been 
pleaded  hi  the  action,  except  the  defense  of  the  spec- 
ial statute  of  limitations,  which  stands  upon  sounds 
peculiar  to  itself.  Robinson  v.  Hodge,  117  Mass.  222, 
and  cases  cited.  But  the  defense  relied  upon  was  not, 
and  could  not  have  been  pleaded  in  the  original  suit  in 
this  case.  No  account  had  been  settled  showing  that 
all  the  assets  were  exhausted.  The  defendant  does 
not  now  attempt  to  impeach  the  judgment,  but  he 
proves  that  since  the  judgment  was  rendered  facts 
have  occurred  which  show  that  there  are  no  assets  of 
the  estate  with  which  to  paj  it.  Under  our  system, 
where  a  creditor  sues  an  administrator  for  a  debt  due 
from  the  estate,  the  question  of  the  amount  of  assets 
is  not  ordinarily  involved  in  the  suit,  and  it  is  diffi- 
cult to  see  why  an  administrator  who  is  defaulted  in 
such  a  suit  should  be  held  to  admit  assets  so  as  to 
bind  himself  and  his  sureties  personally  if  the  estate 
afterward  turns  out  to  be  insolvent.  A  creditor  may 
sue  at  any  time  after  the  expiration  of  a  year  from  the 
.  filing  of  the  l>ond,  but  an  administrator  is  not  obliged, 
at  his  peril,  to  ascertain  within  the  year  whether  the 
estate  is  solvent.  The  amount  of  the  property  and  of 
the  debts  may  both  or  either  be  tlms  unascertained 
and  uncertain;  and  if  after  the  year  has  expired,  he 
ascertains  that  the  property  is  not  sufficient  to  pay  the 
debts,  it  is  his  duty  to  represent  the  estate  insolvent. 
If  in  the  mean  time  any  creditor  has  obtained  a  judg- 
ment, he  can  prove  the  amount  of  it  in  the  insolvency 
proceedings.  By  obtaining  judgment  h^  does  not  ob- 
tain any  priority  over  other  creditors,  and  we  can  see 
no  good  reason  why  he  should  gain  the  right  to  call 
upon  the  administrator  or  his  sureties  to  pay  the 
judgment,  although  the  estate  is  insolvent.  The  prin- 
cipal obligation  of  the  bond  is  that  the  administratrix 
shall  faithfully  administer  all  the  assets  which  come  to 
her  hands,  and  we  are  of  opinion  that  it  is  open  to  the 
sureties  in  this  suit  to  show  that  she  has  applied  ail 
the  assets  to  the  payment  of  preferred  charges  and 
claims,  by  showing  the  settlement  of  an  account  under 
the  statute.  It  seems  to  us  that  this  conclusion  is  sup- 
ported by  reason  and  by  the  weight  of  the  authorities. 
There  are  two  modes  in  which  the  personal  liability  of 
an  administrator,  upon  a  judgment  against  him  in  his 
representative  capacity,  can  be  established  and  en- 
forced by  the  judgment  creditor,  by  scire  facias  upon 
the  judgment,  and  by  a  suit  upon  the  bond.  It  was 
held  in  the  early  and  well-considered  case  of  Coleman 
T.  Hall,  12  Mass.  670,  that  in  scire  facias  ou  a  judgment 
recovered  against  an  administrator,  it  was  a  defense 
to  show  that  after  the  judgment,  a  representation  and 
adjudication  of  the  insolvency  of  the  estate  was  made. 
This  was  approved  in  Shillaber  v.  Wyman,  15  Mass. 
322,  and  extended  to  a  case  where  the  estate  was  rep- 
resented insolvent  after  the  scJre/aciod  was  brought. 
It  was  also  approved  in  Walker  v.  Hill,  17  Mass.  380. 
The  other  remedy  of  a  judgment  creditor  is  by  a  suit 
upon  the  bond.  It  cannot  reasonably  be  contended 
that  the  liability  of  the  executor  or  his  sureties  is 
greater  in  a  suit  upon  the  bond  than  it  is  in  scire  facias 
upon  the  judgment,  and  therefore  the  cases  we  have 
referred  to  are  applicable  to  the  case  at  bar,  and  show 
that  the  defense  is  maintained.  The  case  of  Newcomb 
v.  Goss,  1  Mete.  333,  is  opposed  to  this  view,  but  it  is 
irreconcilable  with  the  earlier  decisions,  which  seem 
to  us  to  be  founded  upon  tetter  reasons.  Mass.  Sup. 
Jud.  Ct.,  July  3,  1786.  Fuller  r.  Connelly,  Opinion  by 
Morton,  C  J. 

Injunction  —  right  op  FRAUBuiiENT  grantee- 
holder  of  iiBOAiiTiTiiB. — An  injunction  to  restrain 
the  defendant  from  proceeding  in  an  action  of  eject- 
ment against  a  tenant  of  land,  which  such  defendant 
has  legally  purchased  in  an  attachment  sale,  will  not 
be  issued  at  suit  of  an  adverse  claimant  to  the  land, 


whose  title  was  knowingly  acquired  through  a  con- 
veyance in  fraud  of  creditors.  N.  J.  Ct.  of  Errors  and 
App.  Nov.,  1885.  Tbwers  v.  Canada.  Opinion  by 
Scudder,  J. 

Marriage  —  dower— taxes  —  deed  —  wife  not 
joining— estate  of  grantee— improvements  —  as 
sessments.— The  grantee  in  a  deed  of  lands  executed 
by  the  husband  alone,  becomes  with  regard  to  the 
wife,  who  did  not  join,  tenant  pur  autre  vie.  Hence 
after  the  husband's  death,  dower  should  be  assigned 
free  of  taxes,  on  the  principle  that  tenants  for  life  in 
possession  are  bound  to  meet  the  annual  charges  upon 
the  estate,  so  that  they  may  not  become  a  charge 
against  those  entitled  in  remainder.  Cairns  v.  Cha- 
bert,3Edw.  Cb.  312;  Deraismes  v.  Deraismes,  72  N. 
Y.  154;  Cadmus  v.  Combes,  37  N.  J.  Eq.  164.  But 
the  assessments  stand  on  a  different  footing.  They 
represent  permanent  improvements  of  the  property 
made  after  the  huAband  conveyed.  If  these  better- 
ments had  been  constructed  by  the  alienee,  the  dow- 
ress  would  not  have  been  allowed  to  derive  any  ad- 
vantage from  them,  and  therefore  would  not  have 
been  allowed  to  derive  any  advantage  from  them,  and 
therefore  would  not  have  been  chargeable  with  any 
part  of  their  cost.  **  If  the  husband  make  a  feoffment 
in  fee  of  lands,  and  the  feoffee  build  thereon,  and  im- 
prove the  same  greatly  in  value,  yet  the  wife  of  the 
feoffor  shall  have  dower*  only  according  to  the  value 
it  w^  of  in  the  husband's  time ;  for  if  such  feoffkneut 
were  with  warranty,  the  heir  would  be  bound  to  ren- 
der only  the  value  as  it  was  at  the  time  of  the  feoff- 
ment.'* Bac.  Abr.  "  Dower,"  B.  6;  Van  Dorn  v.  Van 
Dorn,  Peun.  (N.  J.)  697;  Chiswell  v.  Morris,  14  N.  J. 
Eq.  101.  But  the  improvements  were  not  constructed 
by  the  alienee ;  they  were  made  by  the  government, 
which  must  be  regarded  as  acting  with  the  assent  and 
for  the  benefit  of  all  persons  interested  in  the  prop- 
erty. Wadham  v.  Marlowe,  8  East,  314,  817,  note; 
Griswold  v.  Waddington,  16  Johns.  438,  447.  The  bet- 
terment therefore  should  inure  to  the  advantage  of 
all  parties,  but  of  course  upon  condition  that  they 
equitably  share  the  expense.  Pratt  v.  Douglas,  38  N. 
J.  Eq.  516.  On  assignment  of  dower  the  widow  will 
become  tenant  for  life  of  one-third  of  the  property,  in- 
cluding, as  already  indicated,  one-third  of  its  better- 
ments, and  she  should  pay  an  equivalent  for  the  ad- 
vantage which  she  will  thus  gain  beyond  what  her 
mere  dower  right  would  afford.  The  improvements 
were  purchased,  and  are  represented  by  the  principal 
of  the  assessments,  and  the  enjoyment  of  them  for  any 
time  is  worth  the  interest  upon  that  principal.  Plym- 
ton  V.  Boston  Dispensary,  106  Mass.  544.  N.  J.  ^t.  of 
Errors  and  Appeals,  Nov.,  1885.  Jonas  v.  Hunt  Opin- 
ion by  Dixon,  J. 


NOTE    FROM     HUSBAND    TO     WIFE  •— OON8ID - 

eration.— A  promissory  note  given  by  a  husband  to 
his  wife,  or  to  a  third  party  for  her  benefit,  to  help 
take  care  of  the  wife  and  her  child,  does  not  change 
their  relative  rights  and  obligations,  and  hence  is  not 
supported  by  a  legal  consideration.  The  vital  question 
is  what  was  the  consideration  for  the  notes.  The  wife 
had  some  income  of  her  own.  She  had  by  her  income 
and  her  labor  supported  herself  and  her  child  forsome 
time.  The  defendant,  her  husband,  had  notoontribo- 
ted  for  some  time  to  their  support.  What  thing,  or 
right  or  claim  did  the  wife  give  up  for  these  notes? 
What  gain  or  relief  did  the  husband  gain  by  giving 
them?  The  wife  bad  no  cause  of  action  against  her 
husband  for  what  she  had  done  in  the  past  for  the 
support  of  herself  and  child.  She  would  have  bad  no 
cause  of  action  for  future  self  support.  She  oould  not 
legally  charge  him  as  her  debtor  with  sums  so  ex* 
pended.  Third  parties  furnishing  such  support  mlgbt 
have  claims  therefor,  enforceable  bv^Mtion  agaiast  the 
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hasbaud,  but  the  wife  herself  would  not  have  such  a 
olaim.  Her  remedy  for  non-support  was  by  divorce, 
which  remedy  she  availed  herself  of.  The  husband 
was  legally  bound  to  support  his  wife  and  child  before 
giving  the  notes,  and  he  was  equally  so  bound  after- 
ward. He  obtained  no  release  from  any  obligation. 
It  does  not  appear  that  she  agreed  to  support  herself 
or  child  thereafter,  or  to  relieve  him  lot  any  part  of 
his  legal  obligations.  The  notes  were  only  to  help. 
He  obtained  no  advantage,  and  she  gave  up  no  advant- 
age. Had  she  written  to  him  at  Bangor  for  money 
for  the  same  purposes  for  which  the  notes  were  given 
and  he  replied  that  he  would  send  the  money  the  next 
week,  such  a  promise  would  not  be  a  debt  against  bim 
nor  agai  ust  his  estate  after  his  decease.  Property  con- 
veyed by  him  to  her  to  satisfy  such  a  promise  could 
not  be  held  by  her  against  his  creditors.  Probably  a 
husband  often  promises  money  to  his  wife  for  her  past 
and  future  expenses,  but  such  promises  are  never 
thought  to  constitute  the  wife  the  legal  creditor  of 
the  husband.  T.hese  notes  were  only  similar  promises 
more  formally  evidenced.  They  were  not  gifts,  but 
only  promises.  The  consideration  can  be  inquired 
into  as  they  have  not  been  transferred.  The  writing 
and  delivery  of  these  notes  caused  no  change  in  the 
situation,  or  In  the  relative  rights  or  duties  of  either 
party.  Nothing  was  acquired  by  the  one,  or  surren- 
dered by  the  other.  The  wife's  account  of  the  trans- 
action shows  it  was  not  a  buslnesss  One,  and  that  the 
notes  were  upt  given  for  a  legal  consideration.  Me. 
Sup.  Ct.,  June  25, 1886.  FuUer  v.  Lumbert.  Opinion  by 
Emery,  J. 

MASTEB  and  servant— LIABrLITY  OP    MA8TBB   FOB 
SERVANT'S    TORT   AGAINST    ANOTHER  SERVANT.—  The 

master  Is  not  liable  to  third  persons  for  the  servant's 
torts  or  willful  acts«  done  without  his  authority.  The 
plaintiff  was  a  *'  rouster  *'  on  a  boat  running  between 
Memphis  and  Arkansus  City,  under  the  defendant. 
His  duties  were  to  assist  in  loading  and  unloading 
freight,  under  the  direction  of  the  first  mate.  While 
so  engaged  some  words  passed  between  plaintiff  and 
the  mate,  and  the  latter  struck  him,  and  for  this  plain- 
tiff brings  his  suit  against  the  company  to  recover 
damages.  The  part  of  the  charge  to  which  exception 
is  taken  is  as  follows :  '*  If  you  find  the  mate  was  em- 
ployed or  directed  by  the  defendant  to  do  this  wrong, 
or  that  it  was  within  the  ordinary  course  of  the  duties 
which  he  was  employed  to  do,"  the  defendant  Is 
liable;  If  not,  the  defendant  Is  not  liable.  No  other 
part  of  the  charge  Is  copied  in  the  record,  or  excepted 
to,  and  the  presumption  is  that  It  was  in  all  respects 
correct.  It  is  in  substance,  if  the  mate  was  directed 
to  commit  the  assault,  or  if  It  was  committed  in  the 
course,  and  within  the  scope,  of  bis  employment,  de- 
fendant would  be  liable,  if  not,  he  would  not  be  liable. 
There  is  certainly  no  error  in  the  charge.  But  the 
argument  is,  that  the  mate  being  an  employee  of  de- 
fendant, the  latter  is  liable  for  the  torts  of  the  former* 
committed  while  so  employed.  The  immediate  cause 
of  the  difficulty  was  that  the  mate  required  the  plain- 
tiff to  walk  faster  in  carrying  in  bags  of  freight,  from 
which  words  followed,  and  the  blow  or  blows  were 
struck.  In  Puryear  v.  Thompson,  5  Humph.  397, 
Judge  Green,  delivering  the  opinion  of  the  court,  said : 
'*No  principle  is  better  settled  than  that  a  master  is 
liable  for  the  Injuries  done  to  others  by  his  servant's 
negligent  conduct  while  in  his  employment;  and  it  is 
equally  well  settled  that  he  Is  not  liable  for  his  ser- 
vant's torts,  or  willful  acts,  done  without  his  author- 
ity;  "  citing  Story  Ag.  470,  note,  474,  475;  Story  Ballm. 
266;  Kirby  v.  State,  7  Yerg.  267;  and  in  Cantrall  v.  Col- 
well,  3  Head,  474,  and  Lowe  v.  State,  14  Lea,  204,  the 
same  doctrine  Is  held  and  authorities  cited.  It  is  clear 
that  in  this  case  the  act  complained  of  was  not  done 


within  the-  scope  of  the  servant's  employment,  and 
the  defendant  is  not  liable.  The  report  is  approved, 
and  the  judgment  will  be  affirmed.  Tenn.  Sup.  Ct., 
June  6,  1886.  Smith  v.  Memphis  A  A.  C.  Packet  Co. 
Opinion  by  Deaderick,  C.  J. 

MtTNICIPAIi  CORPORATION— BOARD  OF  PUBLIC  WORKS 
— ILLBOAIi  CHANGE  Or  GRADE— PERSONAL   LIABILITY. 

— When  a  board  of  public  works,  without  the  proper 
authority,  changed  the  established  grade  iu  a  street, 
they  are  personally  liable  for  any  damage  occasioned 
thereby.  Cooly  Torts,  317,  819;  Dill.  Mun.  Corp.  600; 
Cuming  V.  Prang,  24  Mich.  614;  Tearney  v.  Smith,  86 
111.  391;  Brown  v.  Howard,  14  Johns.  119;  Coventry  v. 
Barton,  17  id.  142;  Fiedler  v.  Maxwell,  2  Blatch.  553; 
Tracy  V.  Swartwout,  10  Pet.  80;  Smith  v.  Colby,  67 
Me.  169;  Buskirk  v.  Strickland,  47  Mich.  389;  Cubit  v. 
O'Dett,  51  Id.  347.  Mich.  Sup.  Ct.,  July  15, 1886.  Lamed 
V.  Briscoe,    Opinion  by  Cliamplln,  J. 

Negotiable  instrument  —  consideration  —  op- 
tions IN  GRAIN.— No  recovery  can  be  had  on  a  prom- 
issory note,  executed  in  the  State  of  Illinois,  where 
the  consideration  on  which  it  is  based  arises  from  op- 
tion deals  in  grain,  even  though  the  note  may  be 
owned  and  held  by  an  innocent  honafde  holder.  The 
only  defense  Interposed  is  that  the  consideration  on 
which  the  notes  were  based  was  an  illegal  one, the  same 
having  been  given  in  furtherance  of  a  gambling  con  tract 
—better known  perhaps  as  an  *'  option  deal"  in  grain. 
The  jury,  by  their  special  findings,  fully  sustained  the 
truth  of  the  matters  on  which  the  defendant  relies  for 
his  defense.  The  only  question  necessary  to  consider 
here  is,  do  the  facts  relied  on  by  the  defendant  con- 
stitute a  defense  to  notes  given  under  such  circum- 
stances, when  the  same  have  been  transferred,  before 
due,  to  an  innocent  bona  fide  purchaser,  who  brings 
suit  here  to  enforce  the  payment  thereof?  The  pay- 
ees in  the  note  induced  the  defendant  to  embark  in 
**  option  dealing"  with  them,  and  without  any  inten- 
tion on  the  part  of  either  to  deliver  any  grain,  as  pro- 
vided by  their  contracts.  The  transactions,  as  they 
were  carried  on  from  time  to  time,  led  to  the  payment 
of  profits  and  the  repayment  of  losses  sustained  by  the 
defendant.  The  venture  however  in  the  end  proved 
quite  disastrous  to  the  defendant,  and  finally  culmi- 
nated in  his  giving  the  notes  In  suit.  At  the  time  the 
notes  were  given  the  laws  of  the  State  of  Illinois  de- 
clared that  notes  given  for  such  consideration  should 
.be  deemed  and  held  void.  If  the  payees  in  these  notes 
bad  brought  suit  In  the  State  of  Illinois,  to  enforce 
payment  of  the  same,  the  result  could  not  have  been 
considered  doubtful.  There  would  have  been  no 
question  of  good  faith  on  the  part  of  any  one  for  the 
court  to  consider.  .As  the  laws  of  the  State  of  Illinois 
denounce  such  vicious  transactions,  and  declare  to  be 
void  notes  given  iu  connection  therewith,  it  Is  not  per- 
ceived how  an  Innocent  purchaser  stands  In  any  bet- 
ter attitude  than  the  payees,  who  knew  all  about  the 
facts  and  participated  in  the  wrongs.  If  the  notes 
were  void  when  given,  they  were  void  for  all  purposes 
and  for  all  time,  and  any  number  of  transfers  would 
not  avail  an  innocent  holder.  If  the  plain tiflf  has  any 
remedy  against  any  one,  and  if  he  is  really  an  inno- 
cent purchaser,  for  value,  as  he  claims,  he  must  seek 
his  redress  against  the  parties  who  have  most  likely 
sought  to  use  him  to  accomplish  a  purpose  In  which 
they  were  bound  to  fall  had  they  sought  relief  In  their 
own  names.  U.  S.  Clr.  Ct.,  Dist.  Neb.,  June  26, 1886. 
Root  V.  Merriam,    Opinion  by  Dundy,  J. 

Railroad  —  nboligbncb  —  RIGHT  or  way  over 
tracks. — In  an  action  of  tort  against  a  railroad  com- 
pany for  injuries  sustained  by  plaintlfi',  who  went 
upon  the  tracks  of  defendant  f  rom  apath  leading  to  said 
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tracks,  which  was  not  shown  to  be  a  defined  pathway 
extending  from  one  public  road  or  place  to  another; 
which  had  not  been  used  by  the  public  for  twenty 
years,  was  not  a  right  of  way  appurtenant  to  the  estate 
occupied  by  the  plaintiff,  and  was  not  laid  out  by  the 
railroad  company,  or  used  for  its  convenience;  held, 
that  the  plaintiff  was  a  trespasser— the  facts  stated 
not  amounting  to  an  invitation,  express  or  implied, 
by  the  railroad  company  to  the  public  to  use  the  path 
for  the  purpose  of  crossing  its  tracks ;  and  that  she 
could  not  maintain  an  action  against  the  company  for 
injuries  sustained  in  consequence  of  being  hit  by  a 
train  of  freight  cars  while  crssing  the  tracks,  in  the 
absence  of  evidence  that  there  was  reckless  or  willful 
misconduct  on  the  part  of  the  defendant.  The  fact 
that  a  person  living  on  a  street  has  acquired  a  private 
right  of  way  from  said  street  over  a  railroad  cannot 
avail  another  person,  living  on  the  same  street,  who 
desires  to  make  use  of  the  way.  The  plaintiff  contends 
that  the  evidence  showed  that  the  defendant  held  out 
to  the  public  an  inducement  and  invitation  to  use 
that  path  by  the  peculiar  construction  and  adaptation 
of  the  premises,  as  well  as  by  the  acts  or  declarations 
of  its  agents.  There  was  no  express  invitation  by  the 
defendant  or  its  agents.  The  plaintiff  was  not  using 
the  way  for  the  purpose  of  transacting  any  business 
with  the  defendant  or  its  agents,  or  of  crossing  upon 
the  property  of  the  defendant  for  the  purpose  of  do- 
ing any  thing  except  to  cross  its  road-bed  to  go  to 
school.  The  way  across  the  switch  tracks  was  not 
planked  or  prepared  for  use  in  any  manner  except  that 
a  clear  passage  had  been  left  through  the  ridge  formed 
by  throwing  up  dirt  from  the  ditches  on  the  side  of 
the  track.  A  mere  permission  or  license  from  the  de- 
fendant to  cross  the  track  is  not  an  invitation. 
Whether  the  construction  of  a  crossing  over  a  railroad 
is  such  as  of  itself  to  amount  to  an  invitation,  or  evi- 
dence for  the  Jury  of  an  invitation  by  the  railroad 
company  to  the  public  to  use  the  crossing  for  the  con- 
venience of  the  public,  must  be  determined  by  consid- 
ering whether  the  construction  was  such  as  reasona- 
bly to  induce  the  public  to  believe  that  the  crossing 
was  a  public  way.  Murphy  v.  Boston  &  Albany  R. 
Co.,  Ids  Mass.  121.  The  want  of  a  planking  over  the 
switch  track,  the  absence  of  public  ways  or  public 
places  on  each  side  of  the  track  vTith  which  the  cross- 
ing was  immediately  connected,  the  different  direc- 
tions taken  by  persons  using  the  path,  and  the  irregu- 
lar course  of  the  path  used  by  plaintiff  after  it  crossed 
the  switch  track  from  the  north,  all  tend  to  show  that< 
it  was  not  prepared  by  the  defendant  corporation  with 
the  intention  that  it  should  be  used  as  a  public  way. 
As  the  plaintiff  was  on  the  track  without  right,  and  as 
there  is  no  evidence  of  willful  or  reckless  misconduct 
on  the  pare  of  the  defendant  or  its  agents,  the  court 
properly  ruled  that  the  action  could  not  be  main- 
tained. Johnson  v.  Boston  &  M.  R.,  125  Mass.  75; 
Wright  V.  Boston  &;  M.  R.,  129  Mass.  440;  Morrissey  v. 
Eastern  R.  Co.,  128  id.  877.  Mass.  Sup.  Jud.  Ct.,  July 
3,1886.  Wright  v.  Boston  &  Albany  R,  Co.  Opinion 
by  Field,  J. 

SaLB— MUTUAL  ASSENT  —  PARTNER  OFFERING  **  TO 
GIVE  OR  TAKE  "—ACCEPTANCE—  CONDITIONS.— An  of- 
fer by  one  partner  to  give  a  certain  sum  for  the  other 
partner's  interest  in  the  firm,  or  to  sell  his  own  in- 
terest for  the  same  sum,  concluding  with  the  words, 
*' the  party  purchasing  to  give  sufficient  security  for 
the  payment  of  company  indebtedness,  and  for  pur- 
chase price,'*  which  offer  was  accepted  by  the  other 
partner,  **to  sell  on  the  terms  mentioned,''  held^  not 
to  t>e  a  complete  sale,  and  that  the  first  offer  was  only 
one  of  the  steps  leading  to  a  sale,  which  contemplated 
that  parties  should  meet,  and  complete  transaction. 


Mich.  Sup.  Ct..  July  16, 1886.  Gates  v.  NeOes,  Ophi- 
ion  by  Morse,  J. 

Sta'TUTB    OF  FRAUDS  —  GUARANTY    EMBODIED    IN 

LEASE— CONSIDERATION.— Where  a  contract  of  guar- 
anty is  entered  into  contemporaneously  with  the  prin- 
cipal contract,  and  is  either  incorporated  in  the  latter, 
or  so  distinctly  refers  to  it  as  to  show  that  both  agree- 
ments are  parts  of  an  entire  transaction,  the  statute  of 
frauds  does  not  require  a  consideration  to  be  expressed 
in  the  guaranty  distinct  from  that  expressed  in  the 
principal  contract.  This  principle  applies  to  a  guar- 
anty embodied  in  a  written  lease.  In  such  case  the 
consideration  of  the  guaranty  is  apparent  upon  the 
face  of  the  whole  agreement,  and  that  is  enough. 
Wilson  S.  M.  Co.  v.  Schnell,  20  Minn.  40,  46  (GQ.  33); 
Bailey  V.  Freeman,  11  Johns.  221;  Church  v.  Brown,  21 
N.  Y.  316;  Simons  v.  Steele,  86  N.  H.  78;  Nabb  v. 
Koontz,  17Md.283;  Culbertson  v.  Smith,  62  id.  628, 
634;  1  Reed  St.  Frauds,  433,  436.  This  principle  con- 
trols this  case.  The  judgment  is  affirmed.  Minn.  Sup. 
Ct.,  July  1,  1886.  Highland  v.  Dresser,  Opinion  by 
Dickinson,  J. 

PROMISE  TO  ANSWER  FOR  DEBT  OF  AN- 
OTHER. —  An  oral  promise  to  pay  the  debt  of 
another,  as  to  which  there  Is  nothing  indicated  to 
take  it  out  of  the  statute  of  frauds,  cannot  be  en- 
forced. Mich.  Sup.  Ct.,  July  16,  1886.  Opinion  by 
Campbell,  C.  J. 

MEMORANDUM— iLEASE^AGENT-^ELEGRAX.' 

In  an  action  of  contract  for  breach  of  an  agreement  to 
take  a  lease,  it  appeared  that  the  defendants'  agent 
wrote  to  the  defendants  a  letter  containing  a  descrip- 
tion of  the  premises,  and  stating  the  annual  rent  for  a 
term  of  five  years ;  the  questions  of  the  letter  being 
whether  the  premises  and  amount  of  rent  were  satis- 
factoiy  to  the  defendant,  but  the  letter  did  not  state 
or  refer  to  the  particular  terms  orconditioiisof  a  lease. 
The  defendants  in  answer  sent  the  following  telegram : 
*' If  basement  included  at  four  thousand,  secure  five 
years*  lease."  A  letter  sent  by  the  agent  to  the  de- 
fendants on  the  day  the  telegram  was  received  by  him 
stated  that  the  lease  at  $4,000  included  the  basement, 
and  that  he  would  close  the  matter  the  next  day.  The 
agent  had  no  authority  to  accept  a  lease.  Held^  that 
there  was  not  a  sufficient  memorandum  in  writing  to 
satisfy  the  statute  of  frauds;  held  also,  that  letters 
written  by  the  defendants  subsequently,  referring  to 
an  incomplete  lease,  had  no  bearing  on  the  question. 
Mass.  Sup.  Jud.  Ct.,  July  2,  1876.  Hastings  v.  Weber. 
Opinion  by  W.  Allen,  J. 


CORRESPONDENCE. 

Fight  it  Out,  if  it  Takes  All  Suhmbb. 
Editor  of  the  Albany  Law  Journal : 

Just  one  word  more :  The  title  of  chapter  672,  Laws 
of  1886,  is  "An  act  to  amend  the  Code  of  Civil  Proced- 
ure." The  margin  of  the  published  laws  opposite  sec- 
tion 6  reads:  '* Sill  amended."  When  section  6  of 
that  act  was  passed  there  was  no  section  HI  to  **read.'' 
It  had  been  bodily  stricken  out  of  the  Code  three 
years  before,  and  it  was  nonsense  for  the  Legislature 
on  the  16th  of  .Tune  to  say  that  students  of  the  Code 
thereafter  **  shall  read  "  a  section  which  had  no  exist- 
ence for  three  years.  Where  your  correspondent 
"J.  T.  C.  finds  in  connection  with  thU  matter  his  last 
quotation,  I  cannot  discover. 
Yours,  etc., 

M.  B.  LE». 

Cape  Vincent,  N.  Y.,  Aug,  28, 1886. 
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CURRENT  TOPICS. 

MR  CORTLANDT  PARKER,  in  his  minority 
report  to  the  American  Bar  Association  on 
the  Delay  and  Uncertainty  in  Judicial  Administra- 
tion, starts  out  with  averring  that  most  of  the  delay 
is  the  fault  of  the  lawyers,  judges  and  suitors. 
Parties  being  determined  to  have  the  best  lawyers, 
select  the  busiest  he  says.  Of  course  there  is  some- 
thing in  this  argimient,  but  not  every  thing,  or  it 
would  go  hard  with  the  sixty-five  thousand  lawyers 
who  are  not  the  best.  He  also  thinks  that  more  debts 
were  collected  when  collection  laws  were  slower. 
He  also  praises  the  system  of  New  Jersey,  especially 
its  separation  of  law  from  equity,  and  declares  that 
there  is  no  delay  there.  It  seems  however  that  there 
is  a  loud  cry  for  fusion  there,  and  it  is  certain 
that  no  other  State  of  equal  population  has  so  little 
litigation,  judging  from  the  reports,  and  so  many 
judges  in  the  appellate  courts.  And  yet  with  all  his 
admiration  for  the  jurisprudence  of  his  State,  in 
which  to  a  large  extent  we  join,  he  must  admit  that 
there  is  something  radically  wrong  in  a  system  of 
laws  under  which  the  ultimate  court  of  fifteen 
frequently  unanimously  reverses  the  inferior  courts, 
on  questions  of  common  law,  and  where  the  oracles 
of  the  sacred  chancellor  are  sustained  sometimes 
only  by  a  divided  vote,  and  sometimes  ruthlessly  set 
aside.  Mr.  Parker  would  adhere  to  jury  trial,  be- 
lieving that  '*a  verdict  satisfies  the  community  ten- 
fold more  thoroughly  than  merely  judicial  decis- 
ions." He  might  well  add  that  it  satisfies  the 
suitors  better.  He  approves  in  the  main  the  report 
of  the  majority  as  to  the  **  contingent  fee  business." 
Mr.  Parker,  as  is  well  known,  is  opposed  to  codifica- 
tion. He  is  in  error,  we  believe,  in  saying  that  the 
New  York  code  fills  six  volumes.  Mr.  Field's  four 
well  known  codes  make  but  four  slender  volumes.  It 
is  true  that  Mr.  Throop  infected  the  Code  of  Civil  Pro- 
cedure with  dropsy,  but  still  one  volume  may  com- 
prise it.  Mr.  Parker  asks  if  there  are  no  lawyers  in 
France,  Germany  or  Italy,  or  in  Louisiana  or  Califor- 
nia? We  answer,  comparatively  few  in  the  foreign 
countries,  at  least.  Mr.  Parker  concedes  that  one 
method  of  establishing  the  common  law  is,  ''when 
doubt  is  dispelled  or  when  the  majority  agree,  in 
statutes,"  subject  to  judicial  exposition.  In  these 
words  are  to  be  found  all  that  the  advocates  of 
codification  strenuously  contend  for;  **  so  far  as  its 
substantive  principles  are  settled,"  says  the  resolu- 
tion, it  should  be  reduced  to  the  form  of  a  statute. 
One  of  the  most  effective  arguments  at  Saratoga 
against  codification  was  the  averment  that  legisla- 
tures are  not  fit  to  make  a  body  of  laws.  Of  course 
the  evident  answer  to  this  is  that  they  are  not  to  bo 
called  on  to  do  it,  but  that  work  is  to  be  done  by 
expert  legal  scholars  —  judges  if  you  please.  Mr. 
Parker  seizes  on  this  evident  fact  as  an  argument 
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that  we  shall  be  only  formally  governed  by  legisla- 
tion, and  really  by  **  some  one,  two  or  more  learned 
lawyers  who  draw  out  the  code."  Grant  this;  but 
would  Mr.  Parker  think  any  the  less  of  our  various 
bodies  of  revised  statutes,  many  of  which,  as  notably 
in  this  State,  are  really  so  far  as  they  go,  in  great 
part  a  code  written  by  a  few  learned  lawyers?  Mr. 
Parker  closes  by  quoting  Mr.  Phelp's  eloquent  but 
harrowing  vaticinations  of  woe  in  view  of  the  adop- 
tion of  codes. 


*  *  A  Legal  Mummy  "  is  the  very  appropriate  title  of 
an  address  by  Aldace  F.  Walker,  of  Rutland,  Vt., 
as  president  of  the  Vermont  Bar  Association,  in 
October  last.  The  "mummy"  is  the  Dartmouth 
College  case,  which  in  the  orator's  judgment,  as  well 
as  in  our  own,  has  outlived  its  usefulness  and  has 
become  '^more  honored  in  the  breach  than  in  the 
observance."  Although  its  principles  have  been  over- 
ruled substantially  over  and  again,  our  courts  con- 
tinue to  prostrate  themselves  before  it  as  the  Hindoo 
before  an  ugly  idol  in  which  he  has  ceased  to  believe, 
merely  from  force  of  long  habit,  and  as  Cicero  says 
the  Roman  augurs  went  about  smiling  to  one  another 
at  the  oracles  which  they  themselves  had  delivered, 
so  the  judges  protest  the  sacredness  of  the  once 
honored  decisions  in  the  same  breath  in  which  they 
"  knock  the  stuffing  out  of  it."  In  this  **  courtesy  " 
of  the  judges  we  discover  another  cause  of  the  *^  un- 
certainty of  the  law."  When  a  case  is  thoroughly 
overruled,  why  cannot  judges  say  so?  Chief  Justice 
Marshall  has  been  so  long  in  his  grave  that  he  would 
not  care.  Indeed,  nobody  would  care  except  the 
ancients  of  the  American  Bar  Association  who  would 
lose  one  of  their  most  fertile  texts.  There  never  was 
a  case  more  marked  by  back-stairs  infiuence  than 
this.  Even  the  **  god-like  Daniel,"  whose  feelings 
on  the  argument  became  too  **  many  for  him,"  origi- 
nally had  a  retainer  of  twenty  dollars  on  the  other 
side !  Justice  Story  also  openly  announced  himself 
on  the  other  side  at  the  outset.  '*  Chancellor  Kent 
was  converted  to  the  plaintiff's  side,  and  his  expres- 
sion of  revised  opinion  was  conveyed  to  the  Su- 
preme Court  judges.  Pamphlet  literature  was  circu- 
lated, in  the  preparation  of  which  Webster  had  a 
hand."  All  this  pressure  and  much  more  was  brought 
to  bear  during  the  year  of  consideration  during 
which  the  judges  were  unable  to  agree.  The  most 
disgraceful  incident  was  at  the  last.  The  case  had 
been  very  lamely  argued  on  the  other  side,  and 
Pinkney  had  been  employed  to  move  for  a  re-argu- 
ment. About  November  1,  he  gave  notice  that  he 
should  move  for  a  re-argument,  and  on  the  opening 
day  of  the  court  in  February  he  was  present,  in 
readiness  to  commence  proceedings.  But  although 
the  court  was  undoubtedly  aware  of  his  purpose, 
"the  instant  the  judges  had  taken  their  seats  the 
Chief  Justice  turned  his  *  blind  ear '  toward  Pinkney, 
shut  off  his  motion  by  commencing  to  read  the 
opinion,  and  so  disposed  of  the  case."  Mr.  Walker 
in  this  interesting  pamphlet  shows  how  the  case  has 
been  criticised,  distinguished,  doubted,  disregarded, 
every  thing  but  overruled  by  tk^8ftj[j^^qp|iirt,  and 
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how  it  has  lost  its  authority  in  other  courts.  He 
closes  as  follows :  **If  Chief  Justice  Marshall  had 
seen  fit  to  follow  the  ideas  of  the  Supreme  Court  of 
Kew  Hampshire  in  its  previous  decisions  of  the  same 
case,  and  to  adopt  expressions  like  the  following: 
The  creation  of  a  corporation  is  a  legislative  grant, 
issued  under  its  powers  of  sovereignly,  and  revocable 
at  will.  It  is  of  the  nature  of  a  license  or  permis- 
sion to  an  aggregation  of  persons  to  do  certain  things 
as  a  unit,  usually  embracing  also  the  conferring  of 
powers  of  a  public  nature,  to  be  used  in  the  appre- 
hension of  the  Legislsture,  for  the  public  good.  In 
case  (which  is  rare)  of  remuneration  made  to  the  State 
for  the  grant,  the  payment  is  in  the  nature  of  a 
license  fee.  In  case  (which  is  usual)  of  no  con- 
sideration moving  to  the  State,  an  essential  element 
of  a  contract  is  lacking.  With  the  ethics  of  the 
matter  we  have  nothing  to  do.  Unless  the  State  in 
a  charter  stipulates  that  it  will  not  alter,  amend  or 
revoke  the  grant,  no  contract  on  its  part  that  it  will 
not  do  so  is  implied  in  the  act  of  incorporation,  any 
more  than  in  acts  of  Parliament  which  are  confes- 
sedly repealable  and  amendable  without  restraint. 
If,  I  repeat,  language  like  the  foregoing,  every  sen- 
tence of  which  finds  its  parallel  in  some  later  expres- 
sion of  the  Supreme  Court,  had  been  used  by  Chief 
Justice  Marshall  in  the  Dartmouth  College  case,  the 
vast  expense  and  controversy  which  have  ensued 
would  have  been  saved ;  the  same  result,  since  reached 
by  judicial  **  construction,"  and  by  the  express 
reservation  of  the  right  to  alter,  amend  or  repeal, 
would  have  been  at  once  attained;  and  such  lan- 
guage, if  used  by  the  Supreme  Court  of  the  United 
States  in  the  decision  of  an  actual  cause,  would  ipso 
facto  have  been  frw«." 


The  first  of  the  *' Indiana  Historical  Society 
Pamphlets,"  on  "the  Laws  and  Courts  of  North- 
west and  Indiana  Territories,"  by  Daniel  Waite 
Howe,  comes  to  us  at  the  same  time  with  a  reprint 
of  "the  Laws  of  the  Indiana  Territory,  1801-1806 
inclusive,"  and  both  have  considerable  historical 
interest.  The  reprint  is  as  nearly  as  possible  a  foe 
dmilfi,  and  a  very  neat  piece  of  work.  General 
Harrison  was  governor  of  the  territory.  The  pub- 
lishers should  send  a  copy  to  Prof.  Baldwin,  whose 
heart  would  be  strengthened  by  observing  that 
"  thirty-nine  lashes  on  his  or  her  bare  back,  well 
laid  on,  at  the  common  whipping  post,"  was 
denounced  against  runaway  servants,  and  "  not  less 
than  fifty  nor  more  than  two  hundred  stripes  "  for 
stealing  any  "Horse,  Mare,  Gelding,  Mule  or  Ass." 
The  preamble  to  an  act  to  incorporate  a  university 
is  a  piece  of  fine  hifaulutin  — "  Whereas  the  inde- 
pendence, happiness  and  energy  of  every  republic  de- 
pends (under  the  influence  of  the  destinies  of  Heaven) 
upon  the  wisdom,  virtue,  talents  and  energy  of  its 
citizens  and  rulers ;  and  whereas,  science,  literature 
and  the  liberal  arts  contribute  in  an  eminent  degree 
to  improve  those  qualities  and  acquirements;  and 
whereas,  learning  hath  ever  been  found  the  ablest 
advocate  of  genuine  liberty,  the  best  supporter  of 


rational  religion,  and  the  source  of  the  only  solid 
and  imperishable  glory  which  nations  can  acquire ; 
and  for  as  much  as  literature  and  philosophy 
furnish  the  most  useful  and  pleasing  occupations, 
improveing  and  varying  the  enjoyment  of  property, 
affording  relief  under  the  pressure  of  misfortune, 
and  hope  and  consolation  in  the  hour  of  death ;  and 
considering  that  in  a  commonwealth  where  the 
humblest  citizen  may  be  elected  to  the  highest  public 
office,  and  where  the  Heaven  born  prerogative  of  the 
right  to  elect  and  to  reject  is  retained,  and  secured 
to  the  citizen,  the  knowledge  which  is  requisite  for 
a  magistrate  and  elector  should  be  widely  diffused." 
Very  likely  General  Harrison  drew  that  preamble ; 
he  prided  himself  on  his  "style."  Some  of  the 
Latin  phrases  are  spelled  in  an  unconventional 
manner,  as  *^ownus  prohandi,^^  ^^hoMas  eorpus,^^ 
^^  seira  facias,^'*  and  once  in  a  while  the  English  is 
peculiar,  as  "  speritous  liquors,"  "judge  of  probat," 
"foregn  county,"  "referrees."  The  sheriff  had 
$7.50  for  executing  a  criminal,  and  twenty-five  cents 
a  day  for  "  dieting  a  prisoner,"  and  each  juryman 
that  "sets  on  the  body"  got  ten  cents  and  five 
mills. 

JffOTES  OF  CASES. 

IN  LeggeU  v.  Home,  eU,,  R  Co.,  41  Hun,  80,  an 
action  of  damages  for  failure  to  fence  the  rail- 
road, it  was  held  that  the  plaintiff  was  not  limited 
to  damages  arising  from  the  killing  of  stock,  but 
could  recover  for  deprivation  of  the  use  of  his  pas- 
ture land  in  consequence  of  the  failure  to  fence. 
Barker,  J.,  said:  "The  defendant  places  its  de- 
fense upon  the  single  legal  proposition  that  the  stat- 
ute has  limited  the  landowner's  right  of  action  for 
damages  against  a  railroad  corporation,  arising 
from  its  neglect  to  erect  and  maintain  a  fence,  to  a 
class  of  cases  where  the  damages  are  caused  by 
killing  or  injuring  cattle,  horses  or  other  animals 
by  the  engines  or  agents  of  the  company.  In  this 
contention  I  do  not  concur,  and  am  of  the  opinion 
that  the  adjacent  landowner  may  recover  in  a  com- 
mon-law action  all  the  damages  which  he  may  have 
sustained  by  reason  of  the  neglect  of  duty  imposed 
upon  the  corporation  by  the  statute.  In  this  case 
the  omission  imputed  to  the  defendant  is  the  fail- 
ure to  build  a  fence.  The  loss  claimed  to  be  sus- 
tained by  the  plaintiff  is  the  diminished  value  of 
the  use  of  the  pasture  field  for  the  period  the  fence 
remained  unconstructed.  If  it  is  made  to  appear, 
in  view  of  all  the  facts  of  the  case,  that  the  dam- 
ans sustained  are  the  natural  consequences  of  the 
omission,  then  a  perfect  right  of  action  was  made 
out,  and  the  judgment  should  be  sustained.  One 
of  the  objects  of  this  statute,  requiring  the  corpo- 
ration to  erect  a  fence,  is  the  protection  of  the  pub- 
lic, for  whose  use,  as  a  means  of  travel  and  trans- 
portation of  goods,  the  company  was  permitted  to 
construct  the  road,  as  the  safety  of  their  lives  and 
property  requires  that  all  animals  should  be  kept 
from  the  tracks  traversed  by  its  engines  and  cars. 
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But  I  think  that  the  Legislature  had  also  another 
object  and  purpose  m  view,  and  that  was  to  enable 
adjacent  landowners  to  use  and  occupy  their  lands 
in  the  same  manner  and  as  advantageously  as  they 
could  if  the  road  had  not  been  constructed.  With- 
out a  fence  sufficient  to  turn  domestic  animals  it  is 
obvioug  that  pasture  lands  adjacent  to  a  railroad 
land  would  have  less  rental  value.  It  is  the  gen- 
eral custom  in  this  country  for  farmers  to  allow 
their  cattle  to  roam  in  the  pasture  field  day  and 
night  during  the  season  of  pasturage,  and  to  go 
unattended  by  a  herdsman.  The  danger  of  cattle 
being  killed  or  injured  by  passing  trains  is  not  the 
only  reason  why  the  rental  value  of  lands  would  be 
diminished,  without  a  fence  sufficient  to  keep  them 
off  the  tracks,  but  the  chance  and  probability  of 
their  roaming  away  and  becoming  strays  on  the 
premises  of  others  would  be  very  great.  If  such  an 
occurrence  should  happen  that  the  cattle  should  be 
trespassers  upon  the  lands  of  others  the  owner  of 
the  cattle  could  not  resist  the  claim  of  the  injured 
party  for  damages,  on  the  ground  that  the  railroad 
company  had  not  constructed  a  fence  on  the  sides 
of  its  road,  as  required  by  statute.  The  words  of 
the  statute  'until  such  fences  and  cattle-guards 
shall  be  duly  made  the  corporation  and  its  agents 
shall  be  liable  for  all  damages  which  shall  be  done 
by  their  agents  or  engines  to  cattle,  horses  or  other 
animals  thereon,'  were  not  inserted,  as  I  think,  for 
the  purpose  of  limiting  the  liability  of  a  railroad 
corporation  to  the  particular  cases  enumerated,  but 
were  so  inserted  so  as  to  embrace  that  very  class  of 
cases,  and  bring  them  within  the  limit  of  its  liabil- 
ity to  adjacent  landowners  in  case  of  injury  to  their 
cattle  should  they  happen,  in  the  manner  indicated, 
to  be  injured  by  reason  of  the  omission  to  erect 
fences.  The  Legislature  has  declared  some  of  the 
consequences  which  result  to  the  railroad  corpora- 
tion by  an  omission  on  its  part  to  comply  with  the 
requirements  of  the  act,  but  not  all  of  them.  The 
question,  as  now  presented,  has  not  been  heretofore 
passed  upon  by  the  courts  in  this  State,  but  it 
would  seem  as  if  the  intention  of  the  Legislature  to 
give  the  adjacent  landowner  the  benefit  and  pro- 
tection which  a  fence  of  the  height  and  strength 
required  by  statute  secures  to  him  is  clear  and  cer- 
tain. The  statute  contains  no  negative  words  lim- 
iting its  liability  to  the  cases  enumerated,  and  the 
words  used  should  not  receive  the  limited  meaning 
contended  for  by  the  defendant." 


In  McCaffrey  v.  ^mifh,  41  Hun,  117,  it  was  held 
that  neither  the  Legislature  nor  a  village  can  con- 
fer authority  on  a  person  to  occupy  part  of  the  pub- 
lic street  as  a  hack  stand  as  against  the  adjacent 
lot  owners.  The  court  said:  "The  plaintiff  is  the 
lessee  of  the  hotel  and  premises,  and  as  such  was  in 
the  actual  possession  and  occupation  thereof  at  the 
time  the  acts  complained  of  *  were  committed,  and 
he  was  entitled  to  have  the  highway  adjoining  and 
in  front  of  such  premises  kept  free  from  all  obstruc- 
tions and  nuisances.  *  WIUte*»  Batik  of  Buffalo  v. 


MeholSf  64  N.  Y.  73.  The  public  interest  in  the 
highway  is  nothing  but  an  easement  which  gives  to 
individuals  the  right  to  pass  and  repass  on  foot,  or 
with  animals  and  conveyances,  and  as  an  incident, 
they  may  do  all  acts  necessary  to  keep  the  highway 
in  proper  repair  for  traveling  purposes.  KeUey  v, 
King^  83  How.  Pr.  39.  Any  use  of  a  highway  ex- 
cept for  the  purposes  of  traveling,  and  the  making 
of  necessary  repairs  under  the  direction  of  proper 
authorities,  constitutes  a  trespass  against  the  ad- 
joining owner.  Jaclc9on  v.  Hatliaway,  15  Johns. 
447;  Adams  v.  Rivers^  11  Barb.  890.  And  actions  of 
trespass  or  ejectment  may  be  maintained  therefor. 
Blownfidd  Oas-light  Co.  v.  Calkins,  62  N.  Y.  386. 
The  Legislature  undoubtedly  had  the  power  to  au- 
thorize the  village  authorities  to  pass  ordinances 
and  by-laws  (which  they  might  enforce)  limiting 
and  restricting  the  use  which  the  public  might 
make  of  the  streets  beyond  their  rights  of  travel  — 
ordinances  which  could  be  enforced  as  against  the 
adjoining  owners  themselves,  for  the  purpose  of 
keeping  the  streets  open  to  free  and  uninterrupted 
travel.  But  the  Legislature  had  not  the  power, 
neither  had  the  municipal  authorities,  as  against 
the  adjoining  owner,  to  confer  upon  any  person  the 
right  to  make  use  of  the  highway  for  any  other  pur- 
pose than  to  pass  and  repass  without  the  consent  of 
the  owner  of  the  fee.  WiUiams  v.  N,  Y,  C,  R.  Co., 
16  N.  Y.  97;  Henderson  v.  Same,  78  id.  423;  Knox 
V.  Mayor,  55  Barb.  404 ;  People  v.  Mayor ,  59  How. 
Pr.  277.  As  the  by-laws  in  question  afforded  no 
protection  to  the  defendants  for  the  acts  of  tres- 
pass, committed  as  against  this  plaintiff,  the  evi- 
dence was  properly  excluded."  To  the  same  effect 
is  Branahan  v.  Hotel  Co.,  39  Ohio  St  838;  S.  0.,48 
Am.  Rep.  457.  

In  Reg.  v.  Latimer,  54  L.  T.  R.  (N.  8.)  768,  the 
prisoner  struck  A.  with  a  belt,  intending  to  injure 
him,  and  it  bounded  off  and  struck  B.,  whom  he 
did  not  mean  to  hit.  Held,  that  he  was  liable  for  an 
assault  onB.  Lord  Colbbidob,  0.  J., said:  ''I  am 
of  opinion  that  this  conviction  must  be  sustained. 
In  the  first  place,  it  is  common  knowledge,  that  if  a 
person  has  a  malicious  intent  toward  one  person,  and 
in  carrying  into  effect  that  malicious  intent  he  in- 
jures another  man,  he  is  guilty  of  what  the  law  con- 
siders malice  against  the  person  so  injured,  because  he 
is  guilty  of  general  malice ;  and  is  guilty  if  the  result 
of  his  unlawful  act  be  to  injure  a  particular  person. 
That  would  be  the  law  if  the  case  were  res  integra  ; 
but  it  is  not  res  integra,  because  in  Reg.  v.  Hunt,  1 
Moody  C.  C.  93,  a  man,  in  attempting  to  injure  A., 
stabbed  the  wrong  man.  There,  in  point  of  fact,  he 
had  no  more  intention  of  injuring  B.  than  a  man  has 
an  intent  to  injure  a  particular  person  who  fires  down 
a  street  where  a  number  of  persons  are  collected, 
and  injures  a  person  he  never  heard  of  before.  But 
he  had  an  intent  to  do  an  unlawful  act,  and  in  carry- 
ing out  that  intent  he  did  injure  a  person ;  and  the 
law  says  that  under  such  circumstances  a  man  is 
guilty  of  maliciously  wounding  the  person  actually 
wounded."  Bowen,  L.  J.,  said;  ^^am  also|)f  the 
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opinion  that  this  conviction  should  be  affirmed.  It  is 
quite  clear  that  this  offense  was  committed  without 
any  malice  in  the  mind  of  the  prisoner,  and  that  he 
had  no  intention  of  wounding  Ellen  Rolston.  The 
only  difficulty  that  arises  is  from  Beg.  v.  PemblUony 
which  was  a  case  under  an  Act  of  Parliament  which 
does  not  deal  with  all  malice  in  general.but  with  mal- 
ice toward  property;  and  all  that  case  holds  is,  that 
though  the  prisoner  would  have  been  guilty  of 
acting  maliciously  within  the  common  law  meaning 
of  the  term,  still  he  was  not  guilty  of  acting  malici- 
ously within  the  meaning  of  a  statute  which  requires 
a  malicious  intent  to  injure  property.  Had  the 
prisoner  meant  to  strike  a  pane  of  glass,  and  without 
any  reasonable  expectation  of  doing  so  injured  a 
person,  it  might  be  said  that  the  malicious  intent  to 
injure  property  was  not  enough  to  sustain  a  prosecu- 
tion under  this  statute.  But  as  the  jury  found  that 
the  prisoner  intended  to  wound  Chappie,  I  am  of 
opinion  that  he  acted  maliciously  within  the  mean- 
ing of  this  statute.''  Field,  J.,  said:  "lam  also 
of  the  opinion  that  this  conviction  must  be  affirmed. 
I  think  this  a  very  important  case  and  one  of  very 
wide  application,  and  am  very  glad  that  it  has  come 
before  this  court,  and  has  been  carefully  considered 
and  decided  so  that  there  may  be  no  doubt  about 
the  matter." 

AMERICAN  BAR  ASSOCIATION. 

SECOND  REPORT  OF  THE  SPECIAL  COMMITTEE 
APPOINTED  TO  CONSIDER  AND  REPORT 
WHETHER  THE  PRESENT  DELAY  AND 
UNCERTAINTY  IN  JUDICIAL  AD- 
MINISTRATION CAN  BE  LESS- 
ENEDy  AND  IPSO,  BY  WHA  T 
MEANS.SARATOGA, 
AUGUST  V^ 
'     1886. 

II. 

THE  rale  which  requires  the  judge  to  charge  the  jury 
only  in  writing  came  iuto  vogue  at  a  period  be- 
fore the  advent  of  the  court  steoographer.  The  real 
object  of  the  rule  was  to  enable  couDsel  to  get  a  fair 
bill  of  excaptiouB.  But  now,  uotwithstaiidlug  the  in- 
tervention of  the  stenographer,  the  role  Is  maintained, 
and  we  have  often  this  incongruous  result,  that  the 
evidence  is  delivered  to  the  jury  by  witnesses  orally 
or  read  to  them  from  depositions,  but  they  are  not  al- 
lowed to  take  these  depositions  with  them  to  the  jary 
room;  while  the  charge  of  the  judge  applying  the  law 
to  this  evidence  must  be  given  in  writing  so  that  they 
can  take  it  to  their  room  and  consider  It.  Now  it  is 
just  as  Important  that  the  jury  should  take  with  them 
the  evidence  in  writing  as  it  is  that  they  should  take 
with  them  the  judge's  instructions  as  to  the  law 
in  writing.  It  is  just  as  essential  that  they  should 
have  the  evidence  before  their  eyes  in  making  up 
their  verdict  as  to  have  the  instructions  applying 
the  law  to  the  evidence.  But  we  have  sometimes  in 
the  same  jurisdiction  this  inconsistency,  that  it  Is 
ground  for  a  new  trial  if  the  judge  allows  the  jury  to 
take  with  them  on  their  retirement  the  writteu  depos- 
itioiis  which  have  been  read  in  the  cause,  or  if  he  fails 
to  instruct  them  in  writing  so  that  they  can  take  with 
them  to  their  retirement  the  instructions  which  he 


gives  them.  The  presence  of  a  stenographer  renders 
it  no  longer  necessary  for  the  judge  to  reduce  bis  in* 
structions  to  writing,  in  order  that  the  unsuccessful 
party  may  have  them  fairly  embodied  in  his  excep- 
tions ;  and  it  should  seem  that  the  statutes  which 
make  it  imperative  upon  the  judge  to  charge  the  jury 
in  writing  should  be  qualified  by  the  proviso  that  this 
should  not  be  necessary  where  there  is  an  official  sten- 
ographer by  whom  the  charge,  if  delivered  oraUy,may 
be  reduced  to  writing,  or  where  the  parties  may  have 
provided  themselves  by  agreement  with  a  stenographer 
to  report  the  trial. 

The  most  valuable  safeguards  against  judicial  care- 
lessness, oppression' or  corruption  have  been  fouud  in 
the  rule  which  requires  the  judge,  at  least  in  import- 
ant cases,  to  give. bis  reasons  for  decisions  in  writing. 
This  practice  is  known  to  be  so  important  a  check 
upon  hasty  and  perfunctory  work  by  appellate  courts, 
that  in  some  of  the  States  the  judges  of  these  courts 
are  prohibited  from  rendering  oral  decisions.  More- 
over, the  experience  of  the  legal  profession  justlfles 
the  statement  that  the  decisions  of  courts  presided 
over  by  the  most  eminent  judges  have  comparatively 
little  weight  when  not  supported  by  satisfactory  rea- 
sons publicly  given.  A  rule  which  has  been  found  so 
important  a  safeguard  to  the  carefulness  and  integrity 
of  judges  must  bean  equally  important  safeguard  to 
the  carefulness  and  integrity  of  juries;  and  it  Is  a  just 
conclusion  that  if  juries  could  be  required  to  give  their 
reasons  for  their  verdicts,  a  great  many  of  the  anomal- 
ous, absurd  and  unjust  verdicts  which  are  returned  by 
them  would  not  be  returned.  The  public  judgment 
has  become  so  thoroughly  impressed  with  this  fact 
that  in  several  of  the  States  statutes  now  exist  under 
which  it  is  the  privilege  of  the  judge  or  of  either  party 
to  require  the  jury  to  answer  certain  interrogatories 
applicable  to  the  Issue  as  well  as  to  return  a  e^neral 
verdict.  The  statutes  generally  provide  that  If  the 
general  verdict  is  Inconsistent  with  the  answers  to  the 
interrogatories,  a  new  trial  shall  be  granted  or  that  the 
particular  answers  shall  control  the  general  verdict. 
In  other  words  the  jury  are  not  allowed  under  this 
system  to  flod  that  certain  facts  have  or  have  not  ex- 
isted, and  then  to  return  a  controlling  general  verdict 
according  to  aflSection,  passion,  prejudice  or  caprice ; 
or  as  often  happens,  according  to  the  loose  views  of 
justice  and  benevolence  entertained  by  the  jur- 
ors. This  new  practice,  wherever  introduced,  is  said 
to  have  been  attended  with  favorable  results.  It  rests 
upon  the  obvious  propriety  of  obliging  the  jury  to  tell 
how  they  found  particular  facts  material  to  the  gen- 
eral result,  which  Is  equivalent  to  requiring  them  to 
give  reasons  for  their  general  conclusion.  The  prac- 
tice, if  It  serves  no  other  purpose,  has  the  effect  of  re- 
quiring greater  care  ou  the  part  of  the  jury,  of  oblig- 
ing them  to  analyze  the  evidence  and  to  state  their 
conclusions  upon  different  elements  of  It  in  writing,  a 
practice  which  is  necessarily  favorable  to  a  correct  re- 
sult. 

During  the  period  when  public  opinion  tended  in  an 
extravagant  degree  toward  establishing  the  absolute 
independence  of  the  jury,  a  doctrine  sprang  up  In 
some  of  the  States  which  was  frequently  called  the 
*' scintilla  doctrine.**  This  went  so  far,  that  if  there 
was  a  bare  scintiUa  or  spark  of  evidence  to  support  the 
verdict,  the  judge  ought  not  to  disturb  it  The  rule 
was  applied  more  strictly  in  the  appellate  courts,  when 
urged  to  set  aside  verdicts  as  contraiy  to  the  evidence. 
In  some  jurisdictions  the  doctrine  assumed  a  form 
like  this,  that  the  trial  court  possessed  a  power  over 
the  verdict  larger  than  the  appellate  court,  because  the 
trial  judge  had  heard  the  witnesses  and  observed  their 
manner  of  giving  testimony,  ai:d  for  the  further  rea- 
son, that  living  tn  the  community  where  the  trial  had 
taken  place,  he  might  reasonably  be  supposed  to  have 
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Bome  knowledge  cf  the  standiug  and  the  character  of 
the  witnesses.  lu  those  jurisdictions  therefore  it  was 
asanmed  that  the  trial  judffe  would  DOt  set  aside  the 
verdiot  unless  it  was  clearly  ansupported  by  evidence, 
and  that  the  appellate  court  would  not  set  aside  a  ver- 
diot, aa  being  against  the  weight  of  the  evidence,  if 
there  was  a  BciiUiUa  of  evidence  to  support  it. 

The  question  frequently  arises  in  jury  trials,  under 
what  oiroumstances  the  judge  should  submit  the  case 
tothejnryat  all;  and  hence  in  those  jurisdictions 
where  the  adniUla  doctrine  prevailed,  it  has  been  the 
practice  of  the  judge  to  submit  the  cause  to  the  jury 
where  there  was  a  scintiUa  of  evidence  which,  if  be- 
lieved, would  entitle  them  to  render  a  verdict  for  the 
plaintifl^  even  for  nominal  damages.  But  with  the 
decay  of  the  BdntiUa  doctrine,  a  tendency  is  developed 
to  adopt  the  sounder  rule  that  the  judge  will  not  in 
anyoaae  submit  the  cause  to  the  jury  where  he  would 
feel  bound,  if  the  verdict  were  rendered  against  his 
views,  to  set  it  aside  on  a  motion  for  new  trial. 

We  think  that  a  proper  check  upon  the  incompe- 
tency, the  mistakes,  the  prejudices  and  the  caprice  of 
juries  is  found  in  the  rule  that  the  judge  ought  not  to 
submit  any  civil  controversy  to  them  unless  the  evi- 
dence is  of  such  a  character  as  to  leaTc  the  issue  of 
fact  to  be  decided  fairly  in  doubt;  that  is  to  say,  un- 
less in  his  opinion  fair  minded  men  might  disagree  or 
hesitate  as  to  what  decision  ought  to  be  rendered  upon 
it;  and* if  the  judge  disregarding  this  rule  has  inad- 
vertently submitted  the  cause  to  the  jury,  he  should 
not  hesitate  to  apply  the  rule  in  determining  whether 
the  verdict  should  be  allowed  to  stand.  If  the  ver- 
diot is,  in  the  opinion  of  the  trial  judge  or  the  appel- 
late court,  clearly  opposed  to  the  weight  of  evidence, 
it  should  be  set  aside  by  the  former  on  a  motion  for 
anew  trial,  or  by  the  latter  on  appeal  where  the  evi- 
dence la  fully  presented  by  a  bill  of  exceptions, 
and  the  appellate  court  is  authorized  to  review  the 
facts. 

The  proposition  that  it  is  desirable  to  give  the  judge 
power  to  sum  up  the  evidence  orally  and  to  advise  the 
jury  as  to  the  facts  involves,  it  is  true,  a  necessary 
implication  against  the  capacity  of  the  jury  to  per- 
form the  work  which  the  law  commits  to  them.  For 
if  the  jury  are  more  capable  of  deciding  the  facts  than 
the  judge,  they  do  not  need  the  aid  of  his  opinion  in 
deciding  them.  This  is  true,  and  it  is  also  true  that 
trial  by  jury  is  hedged  about  with  a  gruat  many  rules 
of  evidence  and  procedure,  which  involve  an  implica- 
tion against  the  sufficiency  of  the  system.  Some  of 
the  rules  of  evidence  which  have  grown  up  under  it 
would  never  have  come  into  existence  under  the  sys- 
tem of  trial  by  judge.  In  trials  before  judges  alone 
the  presumption  is  that  they  have  sense  enough  to  de- 
termine the  value  of  evidence;  l>efore  juries  the  pre- 
sumption is  that  sometimes  they  have  not  sense 
enough  to  determine  it.  Then  in  regard  to  the  con- 
duct of  juries,  they  are  encompassed  with  restrictions 
which  have  never  k>een  thought  necessary  in  the  case 
of  a  judge  where  he  sits  as  the  trier  of  the  facts  In  the 
most  important  controversies.  Separating  from  each 
other  and  from  the  officer  in  charge  of  them ;  listeu- 
iogto  outside  remarks  of  the  parties,  or  their  wit- 
nesses, or  of  third  persons,  concerning  the  cause  on 
trial;  in  some  cases  receiving  at  the  hands  of  the  suc- 
oessfol  party  what  between  neighbor  and  neighbor  or 
citizen  and  citizen,  are  usually  regarded  as  no  more 
than  the  ordinary  courtesies  of  life ;  these  or  most  of 
Uiese,  under  varying  rules  and  in  different  classes  of 
trials,  are  regarded  as  reasons  for  setting  aside  the 
verdict  and  granting  a  new  trial.  In  causes  of  equit- 
able cognizance,  in  oases  of  admiralty  or  divorce,  no 
principles  exist  which  supply  such  rules  to  the  con- 
dact  of  the  judge  who  sits  as  the  trier  of  the  facts. 
'Hiisjuryof  twelve  ^' good  and  lawful  men**  are  in- 


vested with  a  sort  of  sanctity  in  the  popular  estima- 
tion, and  yet  they  are  so  little  sanctified  in  legal 
estimation  that  the  law  has  found  it  necessary  to 
environ  them  with  restrictions,  which  would  be 
found  humiliating  and  insulting  if  imposed  upon  a 
judge. 

The  truth  is,  that  the  jury  is  one  of  those  institu- 
tions, not  infrequent  in  the  history  of  the  race,  which 
beiug  established  for  one  purpose,  and  upon  one 
theory,  are  maintained  for  a  different  purpose,  and 
upon  an  altogether  different  theory.  As  the  best  tri- 
bunal for  the  trial  of  civil  causes  indiscriminately,  it 
is  not  now  defensible ;  if  defended  at  all  it  must  be 
upon  other  grounds,  such  as  protecting  suitors  against 
the  partiality  of  judges,  or  accustoming  the  people  to 
the  consideration  of  Judicial  questions  or  for  other 
reasons  already  mentioned.  No  man  in  his  senses 
would  think  of  leaving  the  decision  of  a  question  of 
fact  that  may  unfortunately  have  arisen  between  him 
and  his  neighbor  to  twelve  men  chosen  by  lot  out  of 
the  mass  of  citizens;  but  when  considering  how  best 
to  protect  the  rights  of  all  the  people,  at  all  times  and 
under  sll  circumstances  of  tyranny,  of  prejudice  or  of 
panic,  he  might  reason  thus,  let  us  establish  an  intel- 
ligent and  independent  judiciary  to  decide  between 
man  and  man,  but  let  us  at  the  same  time  give  to  a 
suitor  the  right  at  his  option  in  certain  cases 
to  call  in  the  aid  of  a  chosen  body  of  his  fellow  citi- 
zens. 

For  conclusions  on  this  head,  to  be  submitted  for 
the  consideration  of  the  association,  we  recommend 
the  following,  in  addition  to  the  eighth  adopted  last 
year: 

1.  The  greatest  possible  csre  should  be  exercised  in 
the  selection  of  jurors,  much  greater  than  is  now  ex- 
ercised in  most  of  the  States.  No  person  should  be 
put  upon  the  jury  list  who  is  not  known  to  be  a  per- 
son of  probity,  intelligence  and  good  repute.  It 
should  be  bome  in  mind,  that  a  juror  is  in  a  very 
important  sense  a  judge,  though  a  temporary  one,  and 
something  like  the  care  required  in  the  selection  of 
permanent  judges  should  be  required  in  the  selection 
of  jurors. 

2.  A  jury  should  not  be  called  in  civil  cases  unless 
demanded  by  one  of  the  parties. 

3.  It  should  be  made  the  duty  of  the  judge  in  every 
case,  civil  or  criminal,  to  instruct  the  jury  as  to  the 
law,  and  it  should  be  his  right,  in  the  exercise  of  a 
sound  discretion,  to  advise  them  as  to  the  facts,  cau- 
tioning them  at  the  same  time  that  they  are  not  bound 
by  his  opinion  except  as  to  matters  of  law. 

4.  The  judge  should  not  be  required  to  reduce  his 
instructions  upon  matter  of  law  to  writing,  where  a 
competent  stenographer,  appointed  under  a  pro- 
vision of  law  or  selected  by  the  parties,  is  present, 
by  whom  such  Instructions  may  be  taken  down  as  de- 
livered. 

6.  The  trial  court  on  a  motion  for  new  trial,  or  the 
appellate  court  on  appeal  upon  a  question  of  fact, 
should  set  aside  a  verdict  where  it  plainly  appears  to 
be  unsupported  by  substantial  evidence  of  a  credible 
character,  or  to  be  contrary  to  the  weight  of  trust- 
worthy evidence. 

6.  The  practice  of  submitting  to  juries  special  inter- 
rogatories upon  the  material  or  controlling  facts  in  is- 
sue, and  of  disregarding  their  general  verdict  when 
inconsistent  with  their  answers  to  such  interrogator- 
ies, ought  to  be  extended. 

THE  RBUBF  OF  APPELLATB  OOUBTS. 

Last  year's  report  of  our  committee  discussed  this 
subject  and  made  these  recommendations,  which  ap- 
peered  to  meet  the  approval  of  the  association :  **  The 
Constitution  should  provide  for  one  permanent  court 
of  last  resort  in  the  State,  to  which  appeals  should  be 
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80  limited  m  not  to  exceed  the  oapaoity  of  the  ooart 
to  hear  and  deoide  them  as  they  arise.  Temporaiy 
commissioni  should  not  be  resorted  to  in  ooortt  of 
last  resort.*' 

We  have  little  now  to  say  by  way  of  armament  be- 
yond what  was  said  in  that  report,  but  it  may  not  be 
nninterestlng  to  see  what  expedients  have  been 
adopted  in  some  of  the  States.  Some  of  them  have 
created  a  court  composed  of  six  Judges  sitting  in  two 
sections.  This  esperiment  has  k>een  tried  in  Tennes- 
see and  in  California.  The  result  is  believed  to  have 
been  unsatisfactory.  It  Is  said  that  the  two  sections 
have  assumed  too  much  the  character  of  separate 
courts.  Even  where  both  sections  consulted  upon 
every  case,  the  minds  of  the  Judges  of  one  section 
were  with  difficulty  brought  to  bear  upon  the  business 
of  the  other  section  to  any  considerable  extent.  Over- 
burdened with  the  business  of  their  own  section,  their 
tendency  would  be  to  neglect  the  business  of  the 
other.  The  results  had  been  tiiat  each  section  a»> 
sumed  to  a  considerable  extent  the  character  of  an 
independent  court,  and  the  decisions  of  the  two  sec- 
tions sometimes  clashed  with  each  other,  thus  Intro- 
ducing confusion  and  uncertainty  Into  the  law,  at  the 
expense  of  a  dispatch  of  the  public  business. 

In  some  States  the  experiment  has  been  tried  of  as- 
sisting the  Supreme  Court  temporarily  in  disposing  of 
its  arrears  by  creating  a  commission  of  appeal  or  a 
Supreme  Court  commission,  to  sit  separately  from  the 
Supreme  Court,  to  hear  arguments  in  causes,  and  to 
decide  them  as  is  done  in  the  Supreme  Court. .  In 
some  of  the  States  this  experiment  has  taken  the  form 
of  creating  a  commission  whose  powers  were  appar- 
ently merely  advisoiy,  the  Judges  hearing  arguments 
and  writing  opinions,  to  l>e  submitted  to  the  Supreme 
Court,  and  if  approved  by  the  Supreme  Court,  to  l>e 
reported  as  the  opinions  of  the  Supreme  Court  and  to 
have  the  like  effect  as  precedents.  Devices  of  this 
character  have  little  to  recommend  them  to  the  favor 
of  this  association.  Where  these  commissions  are 
created  by  the  Legislature  their  constitutionality  is 
more  than  doubtful,  unless  Constitution  In  direct 
terms  has  conferred  upon  the  Legislature  the  power  to 
alter  the  Constitution  of  the  Supreme  Court.  Where 
the  Supreme  Court  Is  created  by  the  Constitution,  the 
number  of  its  judges  prescribed,  their  compensation 
fixed  and  their  duties  declared,  and  where  no  power  is 
vested  in  the  Legislature  to  alter  the  Constitution  of 
this  tribunal,  upon  what  ground  such  power  can  be 
claimed  for  the  Legislature  is  not  perceived. 

Passing  by  the  question  of  the  validity  of  such  a 
contrlTance,  it  should  further  be  observed  that  it  Is  a 
mere  make-shift,  and  while  able  lawyers  have  been 
sometimes  found  wiling  to  occupy  seats  upon  these 
temporary  tribunals,  they  have  been  generally  unwil- 
ling to  abandon  their  practice  for  the  short  period  of 
service  and  the  doubtful  honor  which  such  a  seat 
would  give  them. 

We  believe  that  the  soundest  plan  for  relieving  the 
highest  appellate  courts  Is  the  establishment  of  inter- 
mediate appellate  courts,  and  the  division  of  appellate 
causes  among  them  according  to  the  subjects  of  the 
litigation  or  the  amount  In  controversy,  and  that  ap- 
peals upon  questions  of  fact  should  be  extremely  lim- 
ited. 

We  recommend  the  following  resolution : 

The  law  should  provide  for  the  settlement  of  the 
facts  In  the  court  of  first  instance,  subject  perhaps  to 
one  appeal^  and  the  courts  of  first  Instance  should  be 
so  constituted  as  to  enable  them  in  general  to  settle 
satisfactorily  the  issues  of  fact. 

DEI«AY  AND  UNCBBTAINTY  IN  THB  ADMINISTRATION  OF 
CRIMINAL  JUSTICS. 

In  this  respect  a  marked  contrast  exists  between 
most  of  the  American  States  and  Great  Britain  and 


her  colonies.  If  a  capital  felony  is  eommitted  in  Bng^ 
land  or  Canada,  and  tlie  felon  is  immediately  appre- 
hended, his  execution  under  sentence  of  the  law  will 
generally  take  place  In  the  ordinary  course  of  jnstioe» 
within  a  period  varying  from  two  to  fonr  months 
from  the  commission  of  the  crime.  In  some  of  the 
American  States  years  intervene  t>etween  the  oom- 
mission  of  a  crime  and  the  Infliction  of  the  punish- 
ment. In  consequence  of  this  long  delay  the  valoeof 
the  punishment  as  a  public  examine  is  in  a  great  meas- 
ure lost.  A  feeling  sometimes  springs  up  on  the  part 
of  the  people,  that  after  suffering  along  proseeutioo 
at  the  hands  of  the  officers  of  the  law,  especially  if  the 
accused  has  been  in  prison  all  the  time,  he  has  perhaps 
suffered  enough ;  and  that  after  such  treatment  the 
additional  infliction  of  the  extreme  penalty  of  the  law 
is  not  punishment  but  cruelty.  Perhaps  this  fertins 
has  another  source  in  the  belief  or  hope  that  the  obsr- 
acter  of  the  man  meantime  has  measnral>ly  changed, 
and  that  the  punishment  falls,  periiaps  not  npon  the 
old  criminal,  but  upon  a  new  and  regenerated 
man. 

The  delay  in  the  administration  of  criminal  Justice 
and  the  multiplication  of  new  trials  have  ultimately 
the  eifoct  of  defeating  justice  In  many  cases  because 
witnesses  die,  or  are  scattered,  or  somehow  get  out  of 
the  way;  and  new  crimes,  apparently  more  atrocious 
because  more  recent,  produce  new  prosecutions,  which 
take  their  places  upon  the  calendars  of  the  criminal 
courts,  and  seem  to  demand  greater  attention  on  the 
part  of  the  prosecuting  officer,  so  that  every  month  of 
delay  Increases  the  chances  of  escape  In  the  old  cases. 
These  delays  are  due  to  various  causes,  chief  among 
which  is  the  extreme  technicality  of  the  rules  of  crim- 
inal procedure,  which  too  frequently  result  in  the 
granting  of  new  trials  and  the  reversal  of  criminal 
Judgments.  These  technical  rules  have  been  handed 
down  to  us  from  a  time  when  the  statute  books  of  our 
English  ancestors  were  defiled  with  more  than  a  hun- 
dred capital  offenses ;  when  the  accused'  was  not  al- 
lowed the  beneflt  of  counsel,  except  to  argue  questions 
of  law  In  his  behalf,  and  not  then  unless  he  had  the 
wit  to  discover  what  questions  of  law  were  proper  to 
t>e  so  argued.  Arraigned  perhaps  for  an  offense  the 
investigation  of  which  involved  a  complication  of 
facts  and  many  distinct  transactions,  he  was  tried 
generally  In  a  single  day.  The  trial,  too  often  con- 
sisted In  a  process  of  the  grossest  abuse  and  brow^ 
beating  on  the  part  of  the  counsel  for  the  crown.  The 
situation  of  the  prisoner  was  so  unhappy  that  humane 
judges  Invented  a  great  variety  of  technicalities  to  as- 
sist him  in  escaping  from  the  severe  penalties  de- 
nounced by  the  criminal  statutes.  As  the  substantive 
law  of  crimes  became  ameliorated,  the  reasons  which 
had  moved  the  judges  to  countenance  these  technical 
objections  and  escapes  from  the  rigors  of  the  law 
measurably  passed  away ;  but  the  rules  have  too  many 
of  them  remained. 

In  the  State  of  Missouri,  in  1877,  a  miscreant  delib- 
erately shot  and  killed  the  wife  of  his  employer  and 
the  unborn  babe  In  her  womb,  because  she  refused  to 
forsake  her  husband  and  become  his  mistress.  He 
was  four  times  tried  for  murder.  His  last  trial  re- 
sulted In  a  conviction  and  a  capital  sentence,  but  It 
went  through  the  ordinary  channels  to  the  Supreme 
Court  of  the  United  States  on  a  Federal  question,  and 
was  finally  reversed,  on  a  doubtful  question  of  con- 
stitutional interpretation,  by  five  of  the  Judges,  against 
four  who  dissented.  In  point  of  fact,  taking  together 
all  the  judges  who  had  heard  the  case  on  the  last  trial 
and  on  the  successive  appeals,  and  considering  their 
Judgment  upon  the  particular  question  of  constitu- 
tional law,  it  appears  that  in  this  remarkable  Instance 
five  judges  overruled  thirteen.  Seven  years  had  now 
elapsed  since  the  commission  of  the  crime.    During 
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tkiB  time  this  man  had  beeu  the  ftdvieer,  the  stroDgth- 
ener  and  tlie  Bupporfeer  of  the  orimiual  olasa  in  the  jail. 
IngeuioQS  and  moaatrous  orimoB  had  been  oonunitted 
bj  him,  even  while  behind  the  bars  of  the  prison.  He 
was  finally  released  upon  bail  and  was  soffered  to  die 
in  his  bed  like  a  deoeut  Christian. 

Instances  of  miscarriage  of  criminal  jostioe  are  so 
frequent  and  have  so  shocked  the  sense  of  law-abiding 
people  as  to  lead  to  a  general  feeling  of  want  of  confl- 
denoe  in  the  administration  of  criminal  law,  and  of 
dlBreapect  for  those  who  are  concerned  in  its  adminis- 
tration.    During  the  last   twenty  years  this  popular 
indignation  has  founa  expression  in  namerous  lynoh- 
ings — executions  of  accused  persons  at  the  hands  of 
mobe — and  these  lynchings  have  become  so  frequent 
as  to  indicate  the  existence  of  a  popular  craze  upon 
the  subject,  and  it  is  asserted  that  at  this  time  the 
number  of  persons  accused  of  crime  who  are  killed  by 
armed  mobs  exceed  In  number  those  who  are  executed 
under  the   sentence  of  law.    The  remedy  for  these 
great  evils  lies  in  the  improvement  of  public  opinion 
so  largely  represented  by  juries,  in  the  elevation  of 
the  bar,  and  in  the  strengthening  of  the  bench.    But 
it  does  seem  that  much  could  be  done  in  the  way  of 
immediate  amelioration  if  the  rules  of  appellate  ac- 
tion in  criminal  cases  were  changed  so  as  to  require  a 
full  report  of   the  evideuce,  taken  by  a  stenographer 
employed   by  the  State,  to  be  sent  to  the  appellate 
court  in  case  of  an  appeal,  and  so  as  to  prohibit  the  ap- 
pellate judges  from  reversing  any  orimiual  judgment, 
whenever  upon  examination  of  the  evidence  so  re- 
ported to  them,  they  shall  be  of  opinion  that  the  jury 
has  rightly  decided  the  essential  question  of  guilt  or 
Innooenoe.    It  is  the  monstrous  practice  of  reversing 
just  and  rif^teous  decisions,  rendered  in  conformity 
with   the   overwhelming  weight  of   evidence,  upon 
grounds  which  are  technical,  and  which  do  not  touch 
the  substantial  merits,  that  outrages  public  opinion 
and  leads  to  the  results  already  stated. 

Punishment,  certain  and  swift,  should  be  the  fate  of 
all  who  violate  the  penal  laws.  How  to  compass  that, 
and  at  the  same  time  give  a  reasonable  appeal,  is  the 
problem.  But  the  problem  is  harder  in  capital  cases, 
insomuch  as  the  ''life  is  more  than  raiment"  or  lib- 
erty. In  some  States,  Massachusetts  for  instance,  two 
or  three  judges  of  the  Supreme  Court  are  required  to 
sit  in  trials  for  offenses  punishable  with  death.  It 
certainly  seems  reasonable,  in  the  present  condition 
of  the  laws,  that  more  than  one  judge  should  pass 
upon  the  legal  questions  arising  upon  trials,  where  a 
man's  life  may  be  the  forfeit*  Whenever  Imprison- 
ment only  may  be  the  penalty,  we  see  no  sufficient 
reason  why  the  imprisonment  should  not  begin  at 
once  upon  conviction  and  sentence,  though  an  appeal 
be  pending,  for  the  presumption  of  guilt  becomes  so 
great  when  a  jury  has  convicted  and  a  judge  has  sen- 
tenced, thac  though  a  chance  for  reversal  upon  appeal 
may  still  be  allowed,  the  execution  of  the  sentence 
should  not  be  stayed  in  the  meantime.  And  where 
death  may  be  the  penalty,  although  in  favor  of  life, we 
would  allow  an  appeal  so  long  as  there]was  a  reasonable 
chance  of  reversal,  we  would  nevertheless,  upon  a  con- 
viction and  sentence,  subject  the  convict  to  imprison- 
ment at  hard  labor  In  the  State  prison  while  the  ap- 
peal is  undecided. 

We  recommend  the  adoption  by  the  Association  of 
the  following  resolution : 

In  all  criminal  trials  of  the  grade  of  felony  a  verba- 
tim report  of  the  trial  should  be  made  by  an  official 
•teuographer ;  in  case  of  appeal  this  report  of  the  trial 
should  be  vnrltten  out,  and  transmitted  to  the  appel- 
late court;  and  the  appellate  conrt  should  be  prohib- 
ited from  reversing  any  judgment  for  error  of  law, 
where  the  court,  upon  an  examination  of  the  testi- 
mony returned,  should  be  of  opinion  that  the  verdict 
was  dearly  right. 


I^BOAIi  ICDUGATION  AND  THB  QUALIFIOATIONS   01*  THB 
BENCH  AND  BAR. 

The  answers  to  our  circular  on  this  head  represent, 
we  suppose,  the  views  of  the  legal  profession  generally, 
and  leave  little  to  be  added  by  us.  We  insist  that 
ours  is  a  learned  profession  and  not  a  trade,  that  it 
requires  for  its  service  high  qualifloatlons  of  character 
and  learning,  and  that  he  who  enters  it  pledges  him- 
self to  do  what  he  can,  not  only  for  the  promotion  of 
justice,  but  for  the  improvement  of  the  laws.  Be< 
cause  it  is  not  a  trade  but  a  profession,  preparation  for 
it  should  be  vrith  that  view.  A  severe  training  is  es- 
sential to  useful  service,  and  it  is  due  to  the  courts 
and  due  to  clients  also  that  this  training  should  be 
had,  or  at  least  much  of  it,  l>efQre  admission  to  the 
bar.  There  should  be,  in  our  opinion,  a  prescribed 
term  of  study,  in  a  law  office  and  in  a  law  school,  fol- 
lowed by  a  very  strict  examination  in  the  diflferent 
branches  of  the  law,  before  any  person  is  invested  with 
the  privileges  and  responsibilities  of  the  profession. 
The  Legislature,  the  courts,  and  the  bar  should  all 
seek  in  their  respective  spheres  to  raise  and  maintain 
a  high  standard  of  learning  and  integrity  for  the  pro- 
fession, to  which  are  confided  Interests  so  important  to 
the  well-being  of  the  whole  community. 

THB  JUDIOIAIi    OFFIGB. 

The  former  report  of  this  committee  contained  so 
much  on  the  subject  of  the  judicial  office,  that  the  as- 
sociation will  hardly  care  to  hear  more  from  us.  The 
learning,  integrity  and  independence  of  the  judges  are 
matters  of  universal  concern.  How  best  to  secure 
these  ends  is  the  problem.  One  class  of  thinkers  ad- 
vocates appointments  by  the  executive,  another  ad- 
vocates elections  by  the  Legislature,  another  still  elec- 
tions by  the  people.  We  doubt  whether  a  discussion 
here  of  the  mode  of  selection  would  now  answer  a 
useful  purpose ;  but  we  have  no  doubt  that  a  majority 
of  the  profession,  and  of  the  people  also,  believe  that 
in  many  of  the  States  the  terms  of  office  are  too  short 
and  the  salaries  too  small.  The  judicial  office  should 
be  able  to  command  the  services  of  the  most  compe- 
tent persons,  and  they  should  be  made  independent  of 
parties  so  long  as  they  remain  judges.  This  cau  be 
done  best  by  giving  them  assured  terms  so  long  as  they 
do  their  duty,  adequate  salaries,  and  some  provision 
on  retirement  from  the  bench. 

CHAMPERTOUS  ENOAOKMBNTS  OF  ATTORNEYS. 

Your  committee  believe  that  the  administration  of 
justice  is  corrupted  by  the  practice  on  the  part  of 
members  of  the  profession  in  some  jurisdictions  of 
prosecuting  causes  on  contingent  fees  and  buying  in 
pending  or  prospective  litigations.  The  right  to  ap- 
pear as  an  attorney  or  counsel  in  the  courts  of  justice 
is  conceded  by  the  State  as  an  exclusive  privilege  to 
persons  possessing  certain  qualifications.  It  is  a  fran- 
chise of  great  value  and  is  conferred  upon  condition, 
expressed  or  implied,  that  the  person  who  receives  it 
from  the  State  will  exercise  it  for  the  purpose  of  pro- 
moting justice  and  the  Improvement  of  the  laws.  His 
position  is  universally  regarded  as  that  of  a  qtuui  offi- 
cer of  the  court,  and  it  is  hardly  compatible  with  this 
relation  that  he  should  be  a  private  speculator  in  liti- 
gation. The  legal  profession  has  been  injured,  its  es- 
timation lowered  in  the  opinion  of  the  people  and  its 
influence  diminished  by  the  sanction  which  in  certain 
quarters  it  has  given  to  these  practices.  In  some  States 
these  practices  are  denounced  by  statute ;  in  others 
the  rule  of  the  ancient  common  law,  enforced  by  early 
English  statutes,  has  been  held  to  obtain ;  while  in 
still  others,  the  courts  have  held  that  the  position  of  a 
lawyer  at  the  bar  of  the  court  is  not  incompatible  with 
his  being  a  secret  partner  in  the  litigation  in  which  he 
is  engaged.  In  truth  the  prosecution  of  n  cause  on  a 
contingent   fee,  or  upon  an    understanding  that  the 
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compensation  of  the  attorney  or  counsel  is  to  depend 
upon  the  favorable  result  of  the  litigation,  is  not  un- 
der all  oiroumscanoes  to  be  condemned ;  for  otherwise 
it  might  sometimes  be  impossible  for  persons  having 
meritorious  causes  of  action  to  command  the  aid  of 
competent  counsel.  The  prosecution  of  a  cause  by  an 
attorney  on  a  contingent  fee,  unless  he  supports  the 
](i ligation  with  his  own  money,  is  not  unlawful  main- 
tenance, according  to  the  definition  of  Blackstone  or 
the  general  opinion  of  judicial  tribunals  in  this  coun- 
try. The  offense  consists  in  prosecuting  the  suit  of  a 
client  upon  an  agreement  to  have  a  part  of  the  money 
or  thing  recovered  for  the  services  of  the  attorney,  or 
the  prosecution  of  a  suit  upon  a  contingent  fee,  the 
attorney  agreeing  to  support  the  litigation  at  his  own 
expense.  We  know  that  the  administration  of  Justice 
is  in  some  jurisdictions  scandalized  by  the  practice  on 
the  part  of  attorneys  of  buying  up  or  taking  an  inter- 
est in  claims  against  wealthy  persons  or  corporations 
and  prosecuting  them,  with  tbe  view  of  inducing  the 
defendant  to  agree  to  a  compromise  in  order  not  to  be 
harassed  by  litigation. 

An  efficient  remedy  for  such  abuses  would  probably 
be  found  in  publicity.  The  theory  of  the  administra- 
tion of  justice  in  American  communities  is  that  the 
courts  are  open.that  the  greatest  publicity  prevails  and 
that  the  record  expresses  the  whole  truth.  But  where 
tbe  attorney  or  counsellor  who  represents  a  suitor  in 
a  cause  appears  upon  the  record  and  stands  before  the 
court  in  his  character  of  attorney  or  counsel  merely, 
and  nevertheless  is  at  the  same  time  a  secret  partner 
in  the  litigation,  he  does  not  disclose  to  the  court  his 
real  attitude,  which  is  that  of  a  party  as  well  as  that  of 
attorney  or  counsel ;  nor  does  the  record,  in  describing 
him  as  attorney  and  counsel  merely,  express  the  whole 
truth.  The  ends  of  justice  would  probably  be  attained 
in  every  such  instance,  if  the  counsel  for  the  plaintiff, 
or  for  the  defendant,  where  he  is  claiming  affirmative 
relief  from  the  plaintiff,  were  required  to  describe 
himself  not  only  as  attorney  or  counsel  but  also  as  in- 
terested in  the  claim,  at  the  time  of  his  first  appear- 
ance in  the  case.  The  court  could  then  better  esti- 
mate the  value  of  his  acts  and  declarations  in  the  var- 
ious phases  of  the  cause ;  and  if  he  were  to  shed  tears 
over  the  supposed  wrongs  of  his  client,  as  champer- 
tous  advocates  have  often  keen  known  to  do,  it  would 
promote  the  ends  of  justice  for  the  court  and  jury  to 
know  whether  he  were  weeping  from  a  real  sense  of 
tbe  grievance  to  which  his  client  had  been  sub- 
jected, or  for  an  aliquot  part  of  the  judgment  to  be  re- 
covered. 

(Jpon  this  question  your  committee  recommend  the 
following  resolution : 

Whenever  an  attorney  or  counsel  has  an  interest  in 
a  claim  or  counter-claim  in  litigation  he  must  de- 
scribe himself  as  so  interested  at  the  time  of  his  first 
appearance  in  the  case,  and  if  he  fails  to  do  so,  and 
the  fact  of  his  interest  is  shown  on  the  trial,  the 
claim  or  counter-claim  must  be  disallowed. 

In  closing  it  may  be  proper  to  add  that  tbe  under- 
dersigned  concur  In  the  several  resolutions  which  the 
foregoing  report  recommends  to  the  association.  They 
also  concur  in  the  general  arguments  made  in  sup- 
port of  these  resolutions,  without  each  being  com- 
mitted to  all  of  the  reasons  given  for  the  conclusions 
reached. 

The  several  resolutions  recommended  are  as  fol- 
lows: 

L  The  law  itself  should  be  reduced,  so  far  as  possi- 
ble, to  the  form  of  a  statute. 

2.  The  greatest  possible  care  should  be  exercised  in 
the  selection  of  jurors,  much  greater  than  is  now  ex- 
ercised in  most  of  the  States.  No  person  should  be 
put  upon  the  jury  list  who  is  not  known  to  be  a  per- 


son of  probity,  intelligence  and  good  repute.  I^ 
should  be  borne  in  mind,  that  a  juror  is  in  a  very  im- 
portant sense  a  judge,  though  a  temporary  one,  and 
something  like  the  care  required  in  the  selection  of 
permanent  judges  should  t>e  required  in  the  selection 
of  jurors. 

8.  A  jury  should  not  be  called  in  civil  cases  unless 
demanded  by  one  of  the  parties. 

4.  It  should  be  made  the  duty  of  the  judge  in  every 
case,  civil  or  criminal,  to  instruct  the  jury  as  to  tbe 
law,  and  it  should  be  his  right  in  the  exercise  of  a 
sound  discretion,  to  advise  them  as  to  the  facts,  cau- 
tioning them  at  the  same  time  that  they  are  not 
bound  by  his  opinion  except  as  to  matter  of  law. 

5.  The  judge  should  not  be  required  to  reduce  bis 
instructions  upon  matter  of  law  to  writing,  where  a 
competent  stenographer,  appointed  under  a  pro* 
vision  of  law  or  selected  by  the  parties,  is  present,  by 
whom  such  instructions  may  be  taken  down  as  deliv- 
ered. 

6.  The  trial  court  on  a  motion  for  new  trial,  or  the 
appellate  court  on  appeal  upon  a  question  of  fact, 
should  set  aside  a  verdict  where  it  plainly  appears  to 
be  unsupported  by  substantial  evidence  of  a  credible 
character,  or  to  be  contrary  to  the  weight  of  trust- 
worthy evidence. 

7.  The  practice  of  submitting  to  juries  special  Inter- 
rogatories upon  the  material  or  controlling  facts  in  is- 
sue, and  of  disregarding  their  general  verdict  when  in- 
consistent with  their  answers  to  such  interrogatories, 
ought  to  be  extended. 

8.  Tbe  law  should  provide  for  the  settlement  of  the 
facts  in  the  court  of  first  instance,  subject  perhaps  to 
one  appeal,  and  the  courts  of  first  instance  should  be 
so  constituted  as  to  enable  them  in  general  to  settle 
satisfactorily  the  issues  of  fact. 

9.  In  all  criminal  trials  of  the  grade  of  felony  a  vei^ 
batlm  report  of  the  trial  should  be  made  by  an  official 
stenographer;  in  case  of  appeal  this  report  of  the  trial 
should  be  written  out  and  transmitted  to  the  appel- 
late court,  and  the  appellate  court  should  be  prohib- 
ited from  reversing  any  judgment  for  error  of  law, 
where  the  court,  upon  an  examination  of  the  testi- 
mony returned,  should  be  of  opinion  that  the  verdict 
was  clearly  right 

10.  Whenever  an  attorney  or  counsel  has  an  interest 
in  a  claim  or  counter-claim  in  litigation,  he  must  de- 
scribe himself  as  so  interested  at  the  time  of  his  first 
appearance  in  the  case,  and  if  he  fails  to  do  so,  and  the 
fact  of  his  interest  is  shown  on  the  trial,  the  claim  or 
counter-claim  must  be  disallowed. 

All  of  which  is  respectfully  submitted. 

David  Ditdlbt   Field, 
John  F.  Dillon, 
Gbobob  G.  Wright, 
Seymour  D.  Thompson. 


PLEDQE^TROVER AND  OON VERSION^  TENDER 
OF  PAYMENT, 

MASSAOHUSBTTS  SUPREME  JUDICIAL  COURT, 
JULY  3, 1886 

CuMNOGK  y.  Institution  for  Savings  in  Nbwburt- 

PORT. 

A  tender  of  payment  of  a  debt  is  necessary  to  enable  a 
pledgeor  to  maintain  trorer  for  a  oonvereion  of  property 
pledged,  unless  the  lien  created  by  the  pledge  has  been 
otherwise  discharged. 

ACTION  of  contract,   with  count  tn   tort.    To  the 
first  and  second  counts  the  defendant  demurred 
for  the  reason  that  the  plaintlflT  In  the  said  counts  did 
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not  set  forth  any  legal  oause  of  actiou  against  the  de- 
fendant. After  a  hearing  the  demurrer  was  sustained, 
and  plain titr  appealed. 

Felix  Radkemann^  for  plaintiff. 

iX    L.  Withinoton  and  N.  W.  Joties,  for  defendant 

Field,  J.  It  was  conceded  at  the  assignment  that 
the  first  count  was  bad,  on  the  ground,  as  was  said, 
that  it  did  not  allege  either  a  payment  of  the  note,  or 
a  tender  of  payment.  Both  counts  apparently  pro- 
ceed upon  the  theory  that  the  payment  of  the  note 
and  the  return  of  the  stock  were  to  be  concurrent 
acts :  but  the  contract  of  the  defendant  was  to  keep  the 
certificate  of  stock  with  due  care,  and  to  return  it  to 
the  plaintiff  if  the  note  was  paid  at  maturity,  or  when 
after  maturity  the  note  was  paid,  unless  the  stock  was 
meanwhile  lawfully  sold  to  pay  the  debt.  The  con- 
tract of  pledge  is  collateral  to  the  contract  to  pay  the 
debt.  The  promise  is  to  return  the  property  pledged 
when  the  debt  is  paid.  The  pledgee  can  maintain  an 
action  to  recover  the  debt  without  an  offer  to  restore 
the  property  pledged  ( raylor  v.  Cheever,  6  Gray,  146), 
and  he  can  maintain  an  action  for.  money  lent  after  he 
has  converted  the  property  pledged,  by  an  unlawful 
sale,  and  can  recover  the  amount  of  the  debt,  less  the 
amount  realized  by  the  sale,  if  the  defendant  pleads 
this  in  set-off.    Fay  v.  Oray,  124  Mass.  500. 

Notwithstanding  what  was  said  in  Cortelyou  v.  Lan- 
ging,  2  Caine  Cas.  200,  we  think  that  the  assumption  is 
false  that  a  contract  of  pledge,  as  a  security  for  the 
payment  of  money,  is  analogous  to  a  bilateral  execu- 
tory contract  in  which  the  two  parties  mutually  prom- 
ise to  do  concurrent  acts,  and  the  promise  of  one  is  the 
consideration  of  the  promise  of  the  other.  The  mod- 
em authorities  therefore  require  a  tender  of  payment 
of  the  debt  to  enable  the  pledgeor  to  maintain  trover 
for  a  conversion  of  property  pledg^,  unless  the  lien 
created  by  the  pledge  has  been  otheri^ise  discharged. 
The  distinction  between  a  tender  of  payment  of  a  debt 
due,  and  an  oflier  to  perform  one  of  two  mutual  prom- 
ises to  do  concurrent  acts,  Is  well  known.  Cook  v. 
Doggttt,  2  Allen,  439.  Neither  count  in  this  case  al- 
leges a  good  tender  at  common  law.  Dunham  y. 
Jackmm,  6  Wend.  22;  Bakeman  v.  Pooler^  15  id. 
687. 

Tally  V.  Frtedman*B  Sav,  3c  Trust  Co.,  98  U,  8.  321, 
was  replevin  of  a  certificate  of  indebtedness,  brought 
by  the  pledgeor  against  a  purchaser  from  the  pledgee, 
who  bought  bona  fidty  and  without  notice  or  knowl- 
edge of  the  plaintiffs  claim,  and  it  was  held  that  a 
previons  tender  was  necessary,  and  that  an  offer  to 
pay  was  not  equiralent  to  a  tender. 

In  LewU  v.  Mott,  86 N.  Y.  396,  the  action  was  brought 
by  the  assignee  of  the  pledgeor  against  the  vendee  of 
the  pledgee.  The  court  held  that  there  **  was  no  ground 
upon  which  the  defendant  could  be  liable  to  an  ac- 
count, or  upon  which  the  plaintiff's  right  to  redeem 
ooold  t>e  enforced  against  the  defendant; '*  but  the 
chief  justice  proceeded  to  consider  the  action  as  if  it 
were  tort  for  alleged  conversion.  The  pledgeor  had 
offered  in  writing  to  pay  the  defendant  the  debt  for 
which  the  securities  were  pledged,  and  had  demanded 
the  securities,  and  the  defendant  had  refused  to  com- 
ply with  the  demand.  The  chief  justice  says :  "Clearly 
on  no  theory  was  he  (the  pledgeor)  entitled  to  them 
(the  securities),  except  upon  the  payment  of  the 
amount  of  the  lien,  or  a  tender  and  refusal.  Such 
tender  has  not  been  made.  An  offer  to  pay  is  not  the 
eqaivaleut  for  an  actual  tender.** 

Donaid  v.  SuekUng,  L.  R.,  1  Q.  B.  685,  was  detinue 
by  the  pledgeor  against  a  8ul>-pledgee  of  the  pledgee, 
to  whom  the  pledgee  had  delivered  the  debentures 
pledged  ms  security  for  a  loan  to  him  larger  than  the 
debt  for  wtdoh  the  debentures  were  originally  pledged. 
Both  dcftyts  remained  unpaid,  and  it  was  held  that  the 


plaintiff  could  not  maintain  the  action,  because  there 
had  been  no  tender  of  the  sum  originally  secured  by 
the  pledge. 

Halliday  v.  HolgaU,  L.  R.,  3  Exch.  299,  was  trover, 
by  the  assignee  in  bankruptcy  of  the  pledgeor  against 
the  pledgee,  for  a  wrongful  sale  of  the  property 
pledged.  There  had  been  no  payment  or  tender  of 
payment  of  the  debt,  and  the  court  refused  to  sustain 
the  action  even  for  nominal  damages,  on  the  ground, 
that  to  maintain  trover,  the  plaintiff  must  have  the 
right  of  immediate  possession,  which  he  did  not  have 
until  the  debt  was  paid. 

TheMassaohusetts  oases  declare  that  a  tender  is  neces- 
sary to  enable  the  pledgeor  to  maintain  trover  against 
the  pledgee,  for  a  conversion  of  securities,  when  the 
lien  created  by  the  pledge  has  not  been  otherwise  dis- 
charged. Jarvie  v.  Rogers^  15  Mass.  389;  Jarvis  v. 
Rogers,  13  id.  105;  floncock  v.  Franklin  Ins.  Co.,  114 
id.  155.  See  Hathaway  v.  Fall  River  Nat.  Bank,  131  id. 
14.  Neither  the  English  nor  the  Massachusetts  cases 
however  determine  what  amounts  to  a  sufficient  ten- 
der, although  there  are  expressions  which  indicate 
that  a  tender  good  at  common  law  is  required. 

When  replevin  or  detinue  is  brought,  there  may  be 
a  substantial  reason  why  there  should  be  an  actual 
tender,  because  the  plaintiff,  if  he  recover  judgment, 
recovers  or  may  recover  the  possession  of  the  property, 
and  the  court  might  well  order  the  money  tendered 
paid  into  court  before  entering  such  a  judgment. 
There  is  a  technical  reason  why  a  formal  tender  may 
be  held  necessary  in  trover,  because  if  the  lien  created 
by  the  pledge  has  not  been  otherwise  discharged,  it 
may  be  held  that  it  can  be  discharged  only  by  the 
payment  of  the  debt,  or  if  the  defendant  will  not  re- 
ceive payment,  by  a  tender  of  payment,  which  is  the 
only  thing  the  common  law  considered  as  in  any  re- 
spect an  equivalent  of  payment,  and  trover  can  only 
be  maintained  when  the  lien  has  been  discharged,  and 
the  plaintiff  is  entitled  to  the  immediate  possession  of 
the  property.  But  as  the  damages  in  trover  are  the 
value  of  the  property,  less  the  amount  of  the  debt, 
except  for  this  technical  reason,  a  want  of  a  formal 
tender  would  not  be  a  greater  objection  against  main- 
taining trover  than  against  maintaining  an  action  for 
a  breach  of  the  contract  to  keep  the  property  safely, 
and  to  deliver  it  to  the  pledgeor  on  payment  of  the 
debt.  Perhaps  in  contract,  strictly  speaking,  no 
breach  is  shown  by  a  failure  to  return  the  security 
unless  the  debt  is  paid,  or  there  has  been  a  good  com- 
mon-law tender  of  payment;  but  there  are  cases 
which  hold  that  a  formal  tender  is  unnecessary. 
Cortelyou  v.  Lansing,  2  Caine  Cas.  200;  Fletcher  y. 
Dickinson,!  Allen,  28;  and  WiUonv.  LitOe,  2  N.  Y. 
443,  which  was  an  action  on  the  case  for  wrongfully 
selling  stock,  but  whether  trover  or  not  is  uncertain. 
In  each  of  these  oases  however  the  property  pledged 
had  been  wrongfully  sold  to  the  pledgee,  which  was 
in  itself  a  conversion  and  a  breach  of  the  contract. 

In  Fletcher  v.  Dickinson,  ubi  supra,  the  aetion  was 
contract.  The  defendant,  by  the  sale  and  assignment 
of  the  mortgages,  had  received  sufficient  money  to 
pay  the  plaintiff's  debt  to  him.  There  had  been  in 
fact  an  offer  In  writing  to  pay  the  debt,  and  although 
the  plaintiff  **  did  not  tender  or  exhibit  any  money, 
his  counsel  was  prepared  to  pay  the  notes,  and  so  in- 
formed the  defendant.'*  The  court  held  that  the  sale 
was  illegal,  and  say  that  **  formal  tender  of  the  amount 
of  the  notes  would  have  been  a  useless  ceremony  such 
as  the  law  never  requires ;  "  citing  Cortelyou  v.  Lan' 
sing,  uM  supra. 

The  distinction  between  an  unconditional  offer  to 
pay  a  debt,  accompanied  with  a  present  ability  and 
intention  to  pay,  and  a  formal  tender,  is  certainly 
technical,  and  the  tendency  of  the  law  undoubtedly  is 
to  ignore  technicalities,  which  serve  no  useful  pur- 
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pose,  and  to  administer  the  same  substantive  law  in 
one  form  of  action  as  in  another,  where  different 
forms  of  actions  are  permitted.  Such  an  offer  to  pay 
would  undoubtedly  be  sufficient  to  maintain  a  bill  in 
equity  to  redeem  the  property  pled{;ed,  and  we  do  not 
deem  it  necessary  to  decide  whether  such  an  offer 
would  not  be  sufficient  to  enable  the  pledgeor  to  main- 
tain either  tort  or  contract  a^i^aiust  a  pledgee  who  re- 
fused to  accept  the  offer  and  return  the  property 
pledged,  or  whether  any  offer  or  tender  at  all  is  nec- 
essary to  maintain  tort  or  contract  against  a  pledgee 
who  has  concerted  the  property  pledged  by  a  wrong- 
ful sale  of  it,  and  applied  the  proceeds  of  the  sale  to 
the  payment  of  the  debt. 

LOmitting  a  point  of  pleading.] 

Judgment  affirmed. 

All  the  justices  sitting  concur  in  the  result,  and  a 
majority  of  them  In  the  reasons  given  in  this  opinion. 


MORTGA  GE-^  NOTES  SECURED   BY--  DESCJUP- 
TJON, 

CONNECTICUT  SUPREME  COURT  OF  ERRORS. 
APRIL  10,  1886. 

WiNCHBix  V.  Coney.* 
Three  notes  all  alike  except  in  the  amount  read:    '*Flve 

years  after  date  for  value  receiTed.I  promise  to  pay , 

or  order, dollars,  with  interest  annually  at  six  per 

cent.*^  In  an  action  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  the  notes,  Tield,  that  the  failure  to 
state  when  the  interest  was  payable  was  a  mere  omis- 
sion and  not  a  false  description. 

ACTION  to  foreclose  a  mortgage.  The  opinion  states 
the  case  sufficiently. 
J,  W.  Ailing^  for  plaintiff. 
8,  E,  Baldwin  and  J.  H,  Whiting^  for  defendant. 

Carpenter,  J.  This  is  a  suit  to  foreclose  a  mort- 
gage. The  mortgage  was  given  to  secure  three  notes, 
amounting  to  $21,000.  The  three  notes  bear  the  same 
date,  are  payable  in  five  years  from  date,  **  with  in- 
terest annually  at  six  per  cent."  These  notes  are  de- 
scribed in  the  mortgage  as  follows:  '* One  note  for 
$6,000,  dated  May  10,  1881,  bearing  interest  at  six  per 
cent  per  annum,  payable  five  years  from  date ;  one 
note  for  $6,000,  dated  May  10, 1881,  payable  five  years 
from  date,  bearing  interest  at  six  per  cent  per  an- 
num; and  one  note  for  $10,000,  dated  May  10,1881, 
payable  five  years  from  date,  bearing  interest  at  six 
per  cent  per  annum.'* 

The  complaint  as  amended  shows  the  terms  of  the 
note  and  the  condition  of  the  mortgage  deed,  alleges  a 
mutual  mistake,  by  which  the  parties  failed  to  state 
in  the  condition  of  the  mortgage  that  the  interest  was 
payable  annually,  and  prays  for  a  reformation  of  the 
mortgage,  for  a  foreclosure,  and  for  possession. 

One  of  the  defendants  is  a  non-resident.  He  at- 
tempted to  remove  the  case  to  the  Circuit  Court  of 
the  United  States.  From  that  attempt  arises  a  ques- 
tion as  to  the  jurisdiction  of  the  Superior  Court. 

The  defendant.  Coney,  denies  that  the  deed  can  be 
reformed  as  against  him.  There  are  also  some  ques- 
tions made  as  to  the  admission  of  evidence,  the  pro- 
priety of  the  amendments,  etc.  But  passing  by  all 
other  questions  for  the  present,  we  will  first  consider 
whether  the  plaintiff  is  entitled  to  a  foreclosure  of  the 
mortgage  as  it  stands.  If  he  is,  many  of  the  questions 
discussed  are  of  little  importance. 

As  no  part  of  the  principal  secured  by  the  mortgage 
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is  now  due,  a  foreclosure  can  only  be  for  interest  due 
and  unpaid.  The  condition  of  the  mortgage  does  not 
of  itself  show  that  the  interest  is  payable  before  the 
maturity  of  the  notes;  but  it  purports  to  secure  the 
notes '* according  to  their  tenor.*'  The  condition  is: 
V  Now  therefore  if  said  notes  shall  be  paid  according 
to  their  tenor,  then  this  deed  shall  be  void  and  of  no 
effect;  otherwise  it  shall  remain  in  full  force." 

The  notes  are  all  alilce  except  in  the  amount.  Omit- 
ting that,  they  all  read:  ''Five  years  after  date  for 
value  received,  I  promise  to  pay  Alvord  E.  Winohell 
or  order,  $  ,  with  interest  annually  at  six  per 

cent."  We  interpret  that  as  a  promise  to  pay  interest 
annually. 

That  is  the  obvious  meaning  of  the  words  and  is 
doubtless  what  the  parties.intended.  Bo  that  the  real 
question  is,  whether  the  condition  sufficiently  de- 
scribes the  notes  to  secure  the  payment  of  annual 
interest  as  against  Coney,  who  has  acquired  an 
interest  in  the  equity  of  redemption  from  the  mort- 
gagor. 

A  large  number  of  cases  have  been  decided  by  this 
court  respecting  the  certainty  required  in  the  descrip- 
tion of  debts  secured  by  mortgage.  It  has  been  held 
that  the  nature  of  the  debts  must  l>e  truly  stated, 
whether  by  note,  bond  or  open  account ;  that  the 
amount  of  the  debt  must  be  stated,  not  with  exact- 
ness, but  as  nearV  ^^  ^^f  b^*  fairly  and  without 
fraud ;  and  the  character  of  the  indebtedness,  whether 
contingent  or  absolute. 

In  all  these  respects  this  description  meets  the  re- 
quirements fully.  It  goes  further,  and  gives  the 
terms  of  the  notes  in  part,  the  date,  when  payable, 
and  the  rate  of  interest.  But  it  fails  to  tell  us  when 
the  interest  is  payable.  Is  that  failure  simply  an 
omission,  or  does  it  amount  to  a  false  description? 
We  think  it  is  an  omission  merely.  If  a  note  is  given 
on  time  with  interest,  and  the  time  for  the  payment 
of  the  interest  is  not  specified,  it  is  payable  when  the 
principal  is.  The  same  rule  of  oonstruction  however 
ought  not  to  be  applied  to  the  condition  of  the  mort- 
gage. The  object  of  each  instrument  differs  widely 
from  that  of  the  other.  The  object  of  the  note  is  to 
embody  the  contract  between  the  parties.  Of  course 
it  must  be  complete  in  itself  and  express  the  whole 
contract.  The  intent  of  the  parties  mast  be  gathered 
from  the  language  used.  The  object  of  the  other  is  to 
identify  the  note  or  debt  secured  by  the  mortgage, 
and  give  reasonable  notice  of  the  extent  of  the  incum- 
brance. All  the  terms  of  the  note  are  not  essential  to 
that  object ;  hence  all  need  not  be  stated.  The  par- 
ticularity required  in  making  a  contract  is  not  re- 
quired in  describing  it.  Hence  it  may  be  safely  as- 
sumed that  some  particulars  may  be  omitted  in  the 
description.  Therefore  the  failure  of  the  condition  to 
tfill  us  when  the  interest  is  payable  does  not  necessar- 
ily afford  ground  for  the  inference  that  it  is  payable 
when  the  principal  Is,  especially  in  notes  for  a  large 
amount  and  with  a  long  time  to  run.  It  is  a  matter 
of  common  observation  that  a  large  portion  of  the  in- 
debtedness of  the  world  pays  interest  annually  or 
of  teuer,  as  National,  State,  municipal  and  corporation 
bonds.  So  also  with  long  time  loans  by  savings  banks 
and  insurance  companies.  Lo^ns  by  individuals  are 
hardly  exceptions  to  the  rule.  We  apprehend  that  it 
is  an  unusual  occurrence  to  find  a  loan  for  a  large 
amount,  to  run  for  more  than  one  year,  unless  it  is 
stipulated  that  interest  shall  be  paid  annually  at  least. 
Therefore  there  can  be  no  presumption  that  payment 
of  interest  was  to  be  postponed  for  five  years. 

Moreover  the  condition  required  the  mortgagor  to 
pay  the  notes  according  to  their  tenor.  Obvloosly 
**  their  tenor  "  was  not  wholly  expressed.  There  was 
one  omission,  and  that  omission  was  the  subject  of 
conversation  between  Coney  and  the  mortgagor  before 
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he  took  his  deed.  He  Bouf^ht  information,  but  not 
froai  the  right  souroe.  The  mortgage  pointed  him 
directly  to  the  notes.  He  oould  there  obtain  definite, 
oertaln  and  precise  information.  Instead  of  inquiring 
in  that  direction,  he  chose  to  rely  upon  the  uncertain, 
and  as  it  proved  the  unreliable  recollection  of  the 
mortgagor.  That  was  his  own  folly.  He  was  not  de- 
ceived or  misled  by  the  record. 

We  have  no  case  in  this  State  directly  in  point.  In 
the  oases  in  which  the  general  question  is  disoussed 
we  find  no  principle  which  would  malce  this  descrip- 
tion fatally  defective.  On  the  other  hand  certainty 
of  description  in  every  particular  is  dispensed  with, 
provided  the  record  gives  reasonable  notice  of  the 
nature  and  extent  of  the  incumbrance.  Stoughton 
V.  Pasco,  5  CJonn.  442;  Jf crrtite  v.  Swift,  18  id.  257. 

But  there  are  cases  in  other  jurisdictions  which 
more  closely  resemble  this. 

In  Richards  v.  Holmes,  18  How.  143,  a  case  very 
much  nice  this,  Mr.  Justice  Curtis  says :  *'  It  was 
argued  that  the  trust  deed  does  not  describe  the  note 
as  bearing  annual  interest,  and  consequently  that  the 
subsequent  incumbrancer  has  a  right  to  insist,  that  as 
against  him,  there  was  no  power  to  sell  for  non-pay- 
ment of  such  interest.  It  is  true  that  the  deed  does 
not  purport  to  describe  the  interest  which  is  to  become 
due  on  the  note;  but  it  clearly  shows  that  it  bore  in- 
terest at  some  rate,  and  payable  at  some  time  or 
times,  and  this  was  sufficient  to  put  a  subsequent  in- 
oumbraucer  on  inquiry  as  to  what  the  rate  of  interest 
and  the  time  or  times  of  payment  were.  The  deed  in 
effect  declares,  and  its  record  gives  notice  to  sul>se- 
quent  purchasers,  that  its  purpose  is  to  secure  the 
payment  of  such  interest  as  has  been  reserved  by  the 
note ;  the  amount,  and  date,  and  time  of  payment,  of 
which  are  mentioned.  We  do  not  think  the  mere 
omission  to  describe  in  the  deed  what  that  interest 
was  to  be,  is  a  defect  of  which  advantage  can  be  taken 
by  the  complainants." 

In  Pierce  v.  Parker,  4  Mete.  80,  a  note  was  described 
in  a  deed  of  release  as  payable  May  21,  1634,  when  in 
fact  it  was  payable  April  21st.  It  was  held  that  parol 
eridence  was  admissible  to  identify  the  note.  The 
court  says :  '*And  it  is  a  well-settled  principle  of  law 
that  when  an  instrument,  which  is  offered  to  prove 
the  subject-matter  described,  differs  in  one  or  more 
particulars  from  the  thing  described,  evidence  is  ad- 
missible to  show  their  agreement  or  identity,  not- 
withstanding such  misdescription.*' 

In  Worthington  v.  Hylyer,  4  Mass.  196,  Parsons,  C. 
J.,  saye :  *'  But  if  the  description  be  sufficient  to  as- 
certain the  estate  intended  to  be  conveyed,  although 
the  estate  will  not  agree  to  some  of  the  particulars 
in  the  description,  yet  it  shall  pass  by  the  convey- 
ance, that  the  intent  of  the  parties  may  be  ef- 
fected." 

In  Bourne  v.  Littlefield,  29  Me.  302,  the  condition  of 
a  mortgage  deed  was,  that  if  the  mortgagor  or  his  as- 
signs should  pay  $500  at  a  future  specified  time,  then 
the  deed,  as  also  a  note  bearing  even  date  with  it, 
given  by  the  mortgagor  to  the  mortgagee  to  pay  that 
BQm  at  the  time  stated, should  both  be  void.  In  a  bill  to 
redeem  it  was  held  that  parol  evidence  was  admissible 
to  show  that  a  note  of  |500,  payable  on  demand  with 
interest,  was  the  one  secured  by  the  mortgage.  Surely 
if  a  misdescription  may  be  corrected  by  parol  evi- 
dence, a  defective  description,  which  defect  the  note 
when  produced  will  supply,  cannot  be  a  serious  ob- 
jection, and  cannot  impair  the  security.  See  also 
Johns  V.  Church,  12  Pick.  557;  S.  C,  23  Am.  Dec.  651; 
Hatt  V.  Tufts,  18  Pick.  445;  Jackson  v.  Bowen,  7 
Cow.  18. 

In  Webb  V.  Stone,  24  N.  H.  282,  the  marginal  no  te  is 
as  follows !  *•  It  is  not  necessary  that  all  the  particu- 
lars of  the  note  secured  should  be  set  forth  in  the  con- 


dition of  the  mortgage.    It  is  enough  if  it  appears  with 
reasonable  certainty  to  be  the  note  intended." 

In  Cleavenger  v.  Beath,  53  Ind.  172,  the  note  did  not 
correspond  with  the  description  of  the  note  in  the 
mortgage.  It  was  held  that  the  note  controlled  and 
cured  the  defective  description  in  the  mortgage.  These 
cases  illustrate  the  distinction  we  would  emphasize, 
that  that  part  of  a  contract  describing  the  subject- 
matter  to  which  it  relates  need  not  be  certain  in  itself, 
and  does  not  require  that  degree  of  certainty  that  is 
required  in  defining  the  thing  to  be  done  by  each  of 
the  contracting  parties.  One  object  of  the  condition 
of  a  mortgage  is  to  point  out  the  debt  intended  to  be 
secured  thereby.  It  of  itself  imposes  no  obligation 
upon  either  of  the  parties.  It  is  descriptive  in  its 
character,  and  is  like  the  descriptive  part  of  a  deed,  or 
other  instrument  of  conveyance,  describing  the  prop- 
erty conveyed.  It  need  only  point  out  the  thing  con- 
veyed with  reasonable  certainty.  It  is  not  required 
that  the  description  shall  t>e  certain  and  precise  in 
every  particular. 

That  these  notes  were  sufficiently  described  for  all 
the  purposes  of   identity  can  admit  of  no  question.  • 
That  the  description  gave  Coney  all  the  information 
he  required,  or  the  means  of  obtaining  information, 
is  equally  certain. 

We  may  properly  take  another  view  of  this  ques- 
tion. The  description  in  the  mortgage,  ''  bearing  in- 
terest at  six  per  cent  per  annum,*'  is  at  least  ambigu- 
ous. It  clearly  expresses  the  rate  of  interest,  and 
would  have  done  so  if  it  had  simply  said  '*  interest  at 
six  per  cent.**  That  would  have  been  the  way  in 
which  most  people  would  have  expressed  it  if  that  had 
been  all   that    was  intended. 

When  therefore  the  note  is  described  as  "  bearing  in- 
terest at  six  per  cent  per  annum,'*  it  is  reasonable  to 
soppose  that  something  more  was  Intended.  And 
what  else  could  it  be  but  to  indicate  the  time  or  times 
for  the  payment  of  interest?  Finding  that  expres- 
sion there,  Coney  had  no  right  to  assume  that  it  was 
without  meaning,  and  that  no  interest  was  payable 
until  the  end  of  five  years.  He  knew  that  the  notes 
were  on  Interest  and  that  it  was  payable  at  some 
time.  As  the  description  left  that  matter  uncertain 
he  was  bound  to  inquire.  Where  to  look  for  informa- 
tion could  not  be  a  matter  of  doubt.  In  some  States 
it  is  held  that  a  mortgage  and  the  note  or  notes  se- 
cured by  it,  for  all  the  purposes  of  security,  constitute 
but  one  transaction— virtually  one  instrument.  This 
must  be  so  where  the  mortgage  sufficiently  identifies 
the  note.  Of  course  to  comprehend  the  full  meaning  of 
the  transaction  the  note  as  well  as  the  mortgage  must 
be  examined.  The  mortgage  points  him  directly  to 
the  note.  He  cannot  be  permitted  to  omit  inquiry 
and  thus  say  that  the  mortgage  misled  him.  By  so 
doing  he  would  not  only  betaking  advantage  of  his 
own  negligence,  but  he  would  thereby  make  others 
responsible  for  that  negligence. 

There  is  no  hardship  in  requiring  him  to  resort  to 
the  holder  of  thenotes  for  information.  Suppose  the 
mortgage  had  stated  in  terms  that  the  Interest  was 
payable  annually ;  even  then  if  a  purchaser  would  ob- 
tain exact  information  he  must  make  inquiry.  From 
the  nature  of  the  case  the  mortgage  could  not  tell  how 
much  interest  would  remain  in  arrears  at  any  sub- 
sequent time.  If  important,  he  may  as  well  inquire 
to  ascertain  when  interest  is  payable  as  to  ascertain 
how  much  is  unpaid. 

Again  in  considering  what  notice  the  mortgage  gave 
to  Coney,  we  must  bear  in  mind  not  only  the  circum- 
stances of  this  particular  case,  but  also  the  practice  or 
the  usual  course  of  capitalists  in  loaning  money. 
Money,  especially  in  large  amounts,  is  income-produc- 
ing as  much  so  as  houses  or  lands.  We  should  about 
as  soon  expect  to  find  a  real  estaterowner^  reifting  a 
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bouse  for  five  years,  the  whole  rent  payable  at  the  ex- 
piratiou  of  the  lease,  as  to  find  a  man  loan  log  $20»000 
for  five  years  with  interest  payable  only  at  the  matur- 
ity of  the  note.  There  is  therefore  no  presomptlon 
that  the  payment  of  interest  in  such  a  case  is  to  be  de- 
ferred.   The  presumption  is  rather  the  other  way. 

Our  conclusion  Is,  that  the  mortga(i:e  as  it  stands 
secures  the  payment  of  interest  annually,  and  that  too 
as  af^inst  subsequent  purchasers.  That  being  so,  the 
plaintiff  is  entitled  to  a  decree  without  a  reformation 
of  the  mortgage. 

[Omitting  another  question.] 

Judgment  for  plaintiff. 


PARENT  AND  GEILDSTATUTE  A  WARDING  CUS- 
TODY TO  OVERSEERS  OF  POOR^CON- 
STITUTIONALITT^RESTOR^ 
IN  a  CUSTODY, 

MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 
FEBRUARY  1886. 

Farnham  v.  Piercb.* 
A  statute  authorizing  courts  and  magistrates  to  award  to  the 
overaeers  of  poor  the  custody  of  children  found  to  be  neg- 
lected by  thetr  parents,  and  growing  up  without  educa- 
tion or  salutary  control,  and  in  circumstances  exposing 
them  to  lead  idle  or  dissolute  lives.  Is  constitutional, 
but  such  adjudication  is  not  conclusive,  and  on  hdbeaa 
corpuB  the  custody  may  be  restored  on  showing  the  re- 
moval of  the  cause  and  the  parents*  competency  and  fit- 
ness. 

'pHE  opinion  states  the  case. 

O.  E.  Williams,  for  petitioner. 
JP.  V,  FuUer,  for  respondents. 

W.  AiiUEN,  J.  The  father  of  an  infant  four  years  of 
age,  who  has  been  committed  to  the  custody  of 
the  overseers  of  the  poor  of  the  city  of  Taun- 
ton by  the  First  District  Court  of  Bristol  on 
findings  that  she  was,  by  the  neglect  of  her  parent, 
growing  up  without  education  or  salutary  oontrol,atid 
in  oiroumstanoes  exposing  her  to  lead  an  Idle  and  dis- 
solute life,  and  that  she  had  a  settlement  in  Taunton, 
seeks  her  discharge  from  custody  on  a  writ  of  habeas 
corp^ts^  on  the  g^round  that  the  statute  of  1883,  cb.  181, 
S3,  under  which  the  court  acted,  is  contrary  to  article 
12  of  the  Declaration  of  Rights  of  this  State. 

The  section  of  the  statute  is  as  follows :  **  Whenever 
it  shall  be  made  to  appear  to  any  court  or  magistrate 
that  within  his  jurisdiction  any  child  under  fourteen 
years  of  age,  by  reason  of  orphanage,  or  of  the  neg- 
lect, crime,  drunkenness,  or  other  vice  of  his  parents, 
is  growing  up  without  education  or  salutary  control, 
and  in  circumstances  exposing  him  to  lead  an  idle  and 
dissolute  life,  or  is  dependent  upon  public  charity, 
such  court  or  magistrate  shall,  after  notice  to  the  State 
board  of  health,  lunacy  and  charity,  commit  such 
child,  if  he  has  no  known  settlement  in  this  Common- 
wealth, to  the  custody  of  said  board,  and  if  he  has  a 
known  settlement  then  to  the  overseers  of  the  poor  of 
the  city  or  town  in  which  he  has  such  settlement,  ex- 
cept in  the  city  of  Boston,  and  If  he  has  a  settlement 
in  said  city,  then  to  the  directors  of  public  institutions 
of  said  city,  until  he  arrives  at  the  age  of  twenty-one 
years,  or  for  any  less  time;  and  the  said  board,  over- 
seers and  directors  are  authorized  to  make  all  needful 
arrangements  for  the  care  and  maintenance  of  chil- 
dren so  committed  in  some  State,  municipal  or  town 


nstitntion,  or  in  some  respectable  family,  and  to  dis- 
charge such  children  from  their  custody  whenever  the 
object  of  their  commitment  has  been  accomplished.** 

This  is  not  a  penal  statute,  and  the  commitment  to 
the  public  officers  is  not  in  the  nature  of  punishment. 
It  is  a  provision  by  the  Commonwealth,  as  parens 
patricRy  for  the  custody  and  care  of  neglected  children, 
and  is  intended  only  to  supply  to  them  the  parental 
custody  which  they  have  lost.  In  this  respect  the 
statute  manifestly  differs  from  the  construction  given 
to  the  statutes  under  which  People  v.  Turner,  66  Dl. 
280;  S.  C,  8  Am.  Rep.  645;  and  StaU  v.  Bay  (N.  H., 
July,  1885),  82  Alb.  L.  J.  349,  were  decided,  and  resem- 
bles more  the  statutes  considered  in  MUwavkee  InduS" 
trial  School  y.  Supervisors,  40  Wis.  328;  8.  C,  22  Am. 
Rep.  702;  Farrier's  PetUion,  103  111.  dfft ;  McLean  Co. 
V.  Humphreys,  104  id.  378 ;  PreacoU  v.  StaU,  19  Ohio  St. 
184;  8.  C,  2  Am.  Rep.  888;  Bouse  of  Refuge  v.  Ryan, 
37  Ohio  St.  197;  Ex  parte  Grouse,  4  Whart.  9;  and 
Rotli  V.  If ot*ac  of  Refuge,  31  Md.  329. 

It  does  not  punish  the  infant  by  confinement  nor 
deprive  him  of  his  liberty;  it  only  recognizes  and  reg- 
ulates, as  in  providing  for  guardianship  and  apprentice- 
ship, the  parental  custody  which  is  an  incident  of  in- 
fancy. 

It  is  argued  that  the  right  of  the  father  to  the  so- 
ciety, education  and  earnings  of  his  child  is  taken 
from  him  by  a  summary  proceeding,  without  notice  or 
trial.  If  the  statute  is  to  be  construed  as  authorizing 
a  final  adjudication  upon  the  rights  of  the  father,  tak* 
ing  from  him  the  custody  and  care  of  his  child,  it 
would  be  a  grave  question  whether  it  could  be  sus- 
tained.   But  we  do  not  so  construe  the  statute. 

It  provides  custody  for  a  child  who  is  suffering  for 
the  need  of  it  in  consequence  of  the  death  or  unfitness 
of  its  parent.  The  fact  of  the  death  or  neglect  or 
crime  or  vice  of  the  parent  shows  the  condition  of  the 
child— that  he  is  in  need  of  parental  custody.  The 
fact  that  he  is  suffering  morally  for  want  of  parental 
restraint  calls  for  immediate  and  appropriate  relief  as 
would  the  want  of  food  or  shelter.  The  inability  or 
failure  of  the  parent  to  furnish  the  relief  is  intended 
to  show  the  need  of  the  child,  not  to  be  the  basis  of  a 
decree  against  the  parent.  Milwaukee  Industrial  School 
v.  Supervisors,  ubi  supra. 

It  is  argued  that  the  statute  authorizes  the  commit- 
ment of  the  child  to  custody  until  his  majority,  and 
only  gives  the  board  to  which  he  is  committed  discre- 
tionary authority  to  discharge  him,  and  that  it  thus 
wholly  deprives  the  parent  of  the  right  to  the  custody. 
The  answer  is  that  the  father  is  not  bound  by  the  ad- 
judication, and  his  rights  are  not  affected  by  it,  except 
incidentally  and  to  a  limited  extent,  necessary  for  the 
good  of  the  child. 

It  would  be  an  entirely  natural  and  proper  provision 
in  a  commitment  intended  to  bind  the  child  and 
strangers  only,  that  it  should  be  during  minority,  or 
for  a  shorter  time,  in  the  discretion  of  the  commit- 
ting magistrate;  and  it  is  not  necessary  to  infer  from 
such  a  provision  an  intention  that  the  rights  of  the 
father  should  be  adjudicated  and  determined  which 
would  not  have  been  found  without  it.  That  that  was 
not  the  intention  of  the  I^iegislature  appears  from  va- 
rious considerations  besides  those  already  referred  to. 
The  proceeding  is  intended  to  be  summary.  Any 
magistrate  is  authorized  to  act  when  it  shall  be  made 
to  appear  to  him,  etc.  No  complaint  or  written  appli- 
cation to  the  magistrate  is  required,  and  no  notice  to 
any  one  except  to  the  State  board  of  health4unacy  and 
charity  after  it  shall  have  been  **made  to  appear.'* 
No  trial  is  required,  and  it  might  be  ''made  to  ap- 
pear **  by  inspection  of  the  child  and  his  surroundings 
without  any  other  proceeding.  The  statute  not  only 
requires  no  notice  to  the  parent,  but  does  not  make 
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him  a  party,  aud  gives  him  uo  right  to  be  heard,  even 
if  present;  aud  it  does  uot  presorit>e  a  fact  as  coiistltu- 
tiug  the  aufltness  of  the  parent— as  support  as  a  pau- 
per or  seuteooe  to  the  State  prison  for  iiistanoe— but 
leaves  the  question  of  nufltness,  in  the  respeots  speci- 
fied, to  the  summary  determination  of  auj  magistrate 
without  revision  or  appeal.  As  a  proceeding  to  ascer- 
tain whether  a  child,  who  is  growing  up  without  salu- 
tary control,  and  exposed  to  vicious  habits,  is  in  that 
condition,  in  spite  of  proper  parental  control,  or  for 
want  of  it,  with  a  view  of  supplying  the  control,  if 
needed,  the  meaning  of  the  statute  is  plain,  and  in  the 
line  of  legislative  precedent;  as  a  proceeding  to  deter- 
mine the  fact  of  the  father's  unfitness  and  consequent 
forfeiture  of  his  parental  rights,  aud  to  adjudicate 
upon  his  right  to  the  custody  of  the  child,  it  lacks  es- 
sential features  which  we  are  accustomed  to  find  in 
all  legislation  afTecting  rights  of  property  or  persons; 
and  we  do  not  think  that  the  necessity  of  construc- 
tion requires  us  to  give  that  meaning  to  the  language  of 
the  statute. 

The  finding  of  the  District  Court  must  be  taken  to 
be  that  the  child  was  in  the  condition  which  required 
the  custody  of  the  overseers  of  the  poor  according  to 
the  statute,  and  she  was  given  into  their  custody  for 
that  reason,  and  nut  because  the  father  was  adjudged 
to  have  forfeited  his  right.  The  commitment  is  ya1id« 
and  the  custody  in  which  the  child  is  held  is  lawful, 
and  subject  to  the  rights  of  the  father.  The  statute 
does  not  provide  any  way  in  which  the  father  can 
maintain  his  rights.  He  can  apply  to  overseers  of  the 
poor  to  discharge  the  child,  for  the  reason  that  the  ob- 
ject of  the  commitment  has  been  accomplished,  and 
on  showing  his  ability  and  fitness  to  take  charge  of 
the  cbild,  she  should  be  discharged  to  them.  The 
statute  leaves  that  In  their  discretion,  it  is  true,  and 
as  to  matters  other  than  the  right  of  the  parent,  their 
discretion  may  be  absolute;  but  the  rights  of  the  pa- 
rent can  be  protected  on  habeas  corpus  by  this  court. 
MUtoaiikee  Industrial  School  v.  Supervisors  aud  Houte 
of  Refuge  v.  Ryan,  uhi  supra. 

We  think  that  the  commitment  is  evidence  of  the 
condition  of  the  child,  as  in  need  of  restraint  on  ac- 
count of  the  neglect  of  the  parent,  at  the  time  of  the 
commitment;  but  that  it  is  not  binding  upon  the 
father  as  an  adjudication  upon  his  rights,  aud  that  he 
has  a  right  to  show  that  the  cause  stated  for  the  com- 
mitment does  not  now  exist,  that  he  is  competent  and 
fit  to  have  the  care  of  the  child,  and  that  the  welfare 
of  the  child  will  permit  of  her  removal  from  her  pres- 
ent custody. 

The  case  should  be  remitted  for  further  hearing  be- 
fore a  single  judge. 

Ordered  accordingly. 


TEADS^MAKK—  ''BAND  GRENADE  FIRE  EXTIN- 
GUISBER.*' 

CHANCERY  DIVISION,  APRIL  15,  1886. 

Re  Harden  Stak  Hand   Gbxnade  Fire  Extin- 
guisher Co.,  Limited.* 

The  words  "Hand  Orenade  Fire  Extinguisher*'  are  merely 
descriptlTe,  and  not  a  valid  trade-mark. 

Romtrt  Q.  C,  and  Roger  Wallace^  in  support  of  the 
motion. 

Aston,  Q.  C,  audi?.  VaughanWilHains,  for  respond- 
ent company. 

♦64L,T.  Rep.  (N.  S.)884. 


Chitty,  J.  This  is  an  application  to  strike  out  the 
registration  of  a  trade-mark  which  was  obtained  by 
the  respondents  on  the  8th  of  April,  1885.  The  regis- 
tered trade-mark  consists  of  these  words,  ''Hand 
Grenade  Fire  Extinguisher."  Under  the  Patents, 
Designs  and  Trade-marks  Act,  1882,  %  64,  there  may 
be  registered  as  a  trade-mark  "  a  fancy  word  or  words 
not  in  common  use.*'  Every  one  of  these  four  words 
are  words  in  common  use  —  '*hand,"  "grenade,** 
**fire,'*  "extinguisher**— and  they  are  all  ordinary 
words  to  b3  found  in  any  dictionary,  and  well  under- 
stood by  any  person  moderately  acquainted  with  the 
English  language.  Mr.  Aston  says  that  the  term, 
taken  as  a  whole,  is  a  fancy  term ;  and  he  has  endeav- 
ored, by  an  ingenious  argument,  to  support  that  prop- 
osition. In  order  to  draw  forth  the  strength  or  weak- 
ness of  his  argument,  I  asked  him  what  term  he  him- 
self, after  having  carefully  considered  the  matter, 
would  be  able  to  propose  to  the  court  as  a  term  which 
would  better  denote  the  article  in  question  than  the 
term  that  I  have  just  read.  His  answer  I  will  men- 
tion in  a  moment.  The  instrument  or  implement,  or 
whatever  I  ought  to  call  it,  consists  of  a  bottle  which 
contains  a  liquid.  The  l>ottle  is  thrown,  and  the  bottle 
being  thrown,  breaks,  the  liquid  encapes,  and  the  ef- 
fect produced,  or  alleged  to  l>e  produced— for  I  am  uot 
concerned  with  whether  it  is  successful  or  uot— is  (hat 
it  extinguishes  fire.  The  four  words  appear  to  me  to 
indicate  with  very  considerable  precision,  and  with 
much  greater  precision  than  I  am  accustomed  to  find 
in  matters  of  this  kind,  the  nature  of  the  article  itself; 
and  I  should  hold,  as  a  mere  general  proposition.with- 
out  regard  to  the  evidence,  which  I  shall  discuss  in  a 
moment,  that  these  words,  which  the  respondents  call 
fancy  words,  are  merely  descriptive  of  the  article 
—*' hand,'*  " grenade,*'  "fire,**  "extinguisher.**  The 
bottle  is  something  like  the  pomegranate  from  which 
the  military  instrument  or  weapon  called  a  grenade  is 
taken ;  aud  everybody  who  understands  the  English 
language  knows  than  a  grenade  is  a  thing  intended 
to  be  thrown,  aud  it  is  known  that  it  contains  some- 
thing inside  it,  and  that  when  thrown,  there  being  a 
fuse,  the  fuse  will  ignite  aud  the  thing  *  will  explode. 
Breaking  is  part  of  the  notion  therefore  to  be  found 
in  the  use  of  the  term  "  grenade,*'  and  the  bottle,  of 
which  there  are  several  specimens  here  in  court,  Is  not 
unlike  a  grenade  with  a  fuse  in  it.  *' Hand**— this 
grenade  is  to  be  used  by  throwing  it  by  the  hand ;  it  is 
not  shot  from  a  gun,  or  any  thing  of  that  kind,  and  it 
does  serve  to  extinguish  the  fire  by  breaking  the  glass 
bottle  and  allowing  the  contents  to  escape. 

These  are  questions  of  trade  terms,  and  It  is  a  great 
mistake  to  suppose  that  in  trade  terms  are  found  great 
accuracy.  On  the  contrary,  there  is  a  very  considera- 
ble looseness  allowed.  This  is  not  a  question— and  I 
say  this  emphatically— for  a  grammarian  or  philolo- 
gist. It  is  a  question  of  the  ordinary  fair  meaning  of 
the  terms  to  any  ordinary  Englishman ;  and  there  are 
many  illustrations  I  could  give— some  of  which  I  gave 
in  the  course  of  the  argument — ^where  words  have  got 
into  the  language,  and  pass  current,  and  are  very  good 
words,  which  do  not  please  the  philologist,  who  never 
would  be  satisfied.  Of  course  after  a  time  the  learned 
philologist  accepts  them,  and  takes  them  as  part  of 
our  ordinary  stock  of  the  English  language.  Professor 
Henry  Morley,  of  whom  I  desire  to  speak  with  the 
greatest  respeet,  has  stated  in  sulMtance  in  his  affida- 
vit that  he  considers  this  a  fancy  term,  and  that  the 
term — as  a  whole,  he  must  mean— is  not  in  common 
use.  There  is  another  learned  professor  who  takes  a 
view  which  is  wholly  opposed  to  this.  He  considers 
the  term  not  fanciful,  and  considers  the  words  in  com- 
mon use ;  and  they  certainly  were  in  use  about  two 
years  before  he  made  his  affidavit.  It  is  the  first  time 
I  remember  any  affidavits  l>eing  filed  to  explain  the 
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EDKliBh  language,  but  I  aooept  them»  aud  I  have  no 
doubt  both  these  gentlemen  do  state  their  own  view 
with  perfect  aoouraoy. 

But  it  is  really  a  question,  as  I  have  said,  which  does 
not  depend  on  expert  evidence.  I  remember  no  case 
in  which,  in  order  to  explain  the  English  language, 
expert  evidence  has  been  allowed  to  be  adduced.  Of 
course  there  are  many  cases  in  which  experts  in  the 
market  are  allowed  to  come  forward  and  explain  the 
market  terms  or  the  like,  such  as  the  terms  of  a 
charter-party  or  any  other  mercantile  document.  But 
however  this  may  be,  without  pressing  this  too  far,  it 
is  for  the  court  to  decide;  and  I  do  consider  these 
words  to  be  merely  descriptive.  I  hold  that  as  a  gen- 
eral proposition.  But  before  I  will  go  to  another  point 
I  win  mention  Mr.  Aston's  answer  to  me  when  he  was 
endeavoring  with  all  his  skill,  all  his  knowledge  of  the 
English  language,  all  his  ability,  and  all  his  versatility 
in  questions  of  this  kind,  to  give  me  a  better  descrip- 
tion of  the  article,  and  I  got  from  him  as  the  result, 
first, ''a  bottle  extinguisher.''  Mr.  Aston,  no  doubt, 
meant  to  have  inserted  another  word,  as  he  said  he 
did.  Then  he  inserted  the  word  ''fire."  Thus  I  got 
"jbottle  fire  extinguisher."  With  the  assistance  of 
some  gentleman  who  was  in  the  court,  learned  in  the 
law  and  also  in  the  language,  he  afterward  suggested 
*'l>ottled  fire.'*  That  of  course  is  equally  absurd. 
Then  I  got  from  him  *' bottled  fire  annihilator,'*  and 
then  as  the  last,  *'  decanter  fire  annlhilator."  If  I  may 
say  so,  I  think  that  that  reduces  the  question  to  an 
absurdity.  The  decanter  of  course  is  quite  wrong,  be- 
cause the  decanter  is  that  out  of  which  you  pour  a 
thing.  The  action  of  decanting  Is  to  empty  one  and 
pour  it  into  another.  *'  Decanter ''  would  have  been  a 
miserable  term  to  apply.  It  is  hardly  worth  while 
pursuing  this  part  of  the  case  with  seriousness.  The 
result  of  Mr.  A  stouts  labors  in  the  matter  would  not 
have  conveyed  the  notion  of  this  instrument  or  imple- 
ment so  well  to  the  ordinary  mind  as  the  terms  which 
are  here  used. 

Now  I  win  go  to  the  evidence,  which  I  will  deal  with 
very  shortly.  In  America  the  name  was  used  and  well 
known.  I  have  the  description  in  the  Scientific  Ameri- 
can of  the  Harden  Hand  Grenade  Fire  Extinguisher 
and  the  article  is  published  in  a  magazine  that  came 
out  on  the  12th  of  July,  1884,  and  was  In  this  country 
by  the  end  of  the  month,  and  this  article  speaks  of 
these  things  in  general  terms.  I  will  explain  what  I 
mean  a  little  more  fully.  It  Is  headed  *'  Harden  Hand 
Grenade  Fire  Extinguisher,**  which  for  argument 
sake,  I  will  allow  for  the  moment  might  be  taken  to 
be  the  description  only  of  the  Harden  implement. 
But  the  article  goes  on  to  speak  of  these  as  distin- 
guished from  others.  In  small  type  it  says:  '*  These 
little  hand  grenades  extinguish  fire  on  the  same  prin- 
ciple.** What  an  admirable  commentary  that  passage 
I  have  just  read  is  on  the  question  of  whether  these 
words  are  descriptive  or  not.  "These  little  hand 
grenades  extinguish  fire.*'  It  is  almost  as  short  and 
as  neat  as  the  term  which  he  has  registered.  Then 
there  is  a  license  which  was  granted  to,  Mr.  Hay- 
ward  in  1884,  in  which  I  have  the  term  used  as  an  or- 
dinary term.  It  was  a  license  to  sell  '*  fire  extinguish- 
ers  and  hand  grenade  fire  extinguishers.**  In  the  pat- 
ent of  1883  which  came  over  to  this  country,  the  head- 
ing is  "  Hand  Grenade  for  Fire  Extinguishers.**  That 
is  not  quite  so  neat  as  the  term  that  has  been  regis- 
tered. **  Hand  Grenade  for  Fire  Extinguishers  seems* 
to  me  to  be  not  so  terse  nor  so  well  formed  a  phrase  as 
the  phrase  which  has  been  submitted  for  registration. 
Then  I  have  in  this  country,  besides  what  the  respond- 
ents themselves  did  before  registration,  Hcarper'a 
Magazine^  which  came  into  this  country  in  December, 
1884,  describing  Hayward*s,  that  is  in  substance,  the 


applicant's  grenade,  as  a  *'  Hand  Grenade  Fire  Extin- 
guisher." Then  I  have  a  provisional  specification, 
filed  in  November,  1884,  for  **  Improvement  in  hand 
grenades  or  chemical  fire  extinguishing  devices,**  with 
a  description.  I  have  another  one  on  the  7th  of  Octo- 
ber in  the  same  year  for  **  Improvements  in  hand 
grenades  for  fire  extinguishing  purposes,'*  and  another 
one  in  February,  1885,  '*  Improvements  relating  to 
hand  grenades  for  extinguishing  fire.**  But  really  !t 
is  not  necessary  to  go  further  through  the  evidence. 
There  is  a  considerable  body  of  evidence  beyond  what 
I  have  mentioned.  I  am  satisfied  that  in  this  country 
the  term  was  well  known  and  in  common  use  at  the 
time  the  respondents  on  this  motion  applied  for  this 
registration.  What  has  been  done  really  is  with  a 
view  to  prevent  the  rival  licensee— that  is,Hayward  or 
those  claiming  under  him — from  selling  his  hand  gren- 
ades made  after  the  same  pattern  in  this  country;  aud 
that  Is  plain  from  a  letter  that  was  written  •  by  Mr. 
Royce,  the  manager  or  secretary  of  the  respondent 
company,  who  in  terms  shows  that  his  object  was  to 
obtain  a  monopoly  for  the  sale  under  their  license  of 
the  same  patent ;  because  both  the  respondents  and 
Mr.  Sinclair  have  claimed  under  the  same  American 
patent,  and  their  title  is  apparently,  as  far  as  the  ar- 
ticle goes,  derived  from  the  same  source.  That  letter 
contains  a  passage  which  I  read  for  the  purpose  of 
showing  with  what  intention  this  registration  took 
place,  premising  that  no  notice  was  given  to  the  ap- 
plicant or  to  any  agent  of  Hay  ward  In  this  country  of 
the  intention  to  register,  and  that  the  registration  was 
either  kept  secret  or  at  least  remained  unknown  for  a 
very  considerable  time  afterward.  What  Mr.  Royce 
says  in  his  letter  of  the  13th  of  March,  1885,  material  to 
this  point,  is  this :  **  I  also  note  your  efforts  in  keep- 
lug  the  agents  in  good  trim,  and  glad  to  see  you  are 
confident  of  so  doing.  I  expect  Mr.  Hayward  will 
have  a  hard  time  in  getting  his  grenades  into  this  mar- 
ket." 

Here  is  the  agent  or  secretary  or  officer  of  the  re- 
spondent company  using  this  term  '*  grenades  "  about 
which  alone  there  could  have  been,  to  my  mind,  the 
slightest  contest  as  to  whether  the  word  was  fanciful 
or  not,  in  the  ordinary  sense  of  a  word  well  known: 
"In  getting  his  grenades  Into  this  market,"  that  is, 
into  England.  "  I  have  just  applied  for  a  trade-mark 
in  the  word  '  grenade,'  as  applied  to  hand  fire  extin- 
guishers, and  shall  probably  get  it,  as  it  was  discussed 
quite  extensively  before  we  filed  our  claim.  I  have 
also  taken  out  the  words  *  The  Harden  *  as  a  trade* 
mark,  which  will  bar  Mr.  Harden,**  that  is  another 
claimant,  **  and  his  lovely  grenade ;  **  and  then  he  says : 
"  I  have  also  taken  out  a  design  upon  the  Hayward 
bottle.  It  Is  really  our  property,  as  he  stole  it  from 
us.**  Upon  that  part  of  the  case  I  make  no  observa- 
tions beyond  this:  The  motion  did  refer  to  the 
registration  of  the  design.  But  Mr.  Aston  submitted 
upon  that,  and  he  tells  me,  though  he  has  not  glvea 
any  evidence  to  justify  the  statement,  that  Mr.  Hay- 
ward stole  the  design  of  the  bottle  from  them ;  he  has 
not  gone  into  evidence  upon  the  point,  because  he  has 
substantially  submitted  to  the  demand. 

There  is  evidence  on  the  other  side  to  the  effect  that 
most  unscrupulously  the  design  of  the  Hayward  bot- 
tle was  taken  by  the  Harden  company  and  registered ; 
but  I  pronounce  no  opinion  upon  that.  I  consider  It 
quite  unnecessary  for  the  purpose  of  my  judgment  on 
the  other  part  of  the  case,  and  moreover  this  part  of 
the  case  has  been  withdrawn;  but  the  letter  itself 
speaks  volumes,  and  it  shows  that  that  is  being  done 
which  I  have  known  attempted  to  be  done  on  other 
occasions  by  registering  a  name,  namely,  attempting 
to  get  a  monopoly  really  of  the  article,  and  to  prevent 
others  selling  the  same  article  In  the  market. 
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I  bold  therefore  that  the  appUoaut  is  entitled  to  suc- 
oeed  on  the  onlj  point  that  has  been  ooutested,.  and 
therefore  he  gets  the  costs  of  the  motion. 


CABRUSRS-^OF  PASSENGERS—  LOSS    OF  £AQ^ 
GAGE  IN  SLEEPING  CAR 

SUPREME  CX)UBT  OP  TENNESSEE,  JUNE  10.^886. 

L.  &  N.  &  G.  S.  B.  Co.  V.  Katzbnberosr.* 
A  rafliray  oompaoy  insaree  the  safetj  of  each  passenger's 
bagfi^kge,  even  when  the  passenger  takes  his  baggage  into 
a  sleeping  car,aad  gives  it  in  charge  of  the  porter  thereof, 
and  the  company  cannot  limit  its  liability  by  any  special 
arrangement  with  the  sleeping  car  company. 

A  PPEAL  from  Circuit  Court,  Shelby  county. 

Action  to  recover  the  value  of  plaintiffs  baggage, 
lost  from  a  sleeping  car  forming  part  of  the  defend- 
ant's train,  lu  which  plain tlflf  was  a  passenger  at  the 
time.  Verdict  and  judgment  for  plaintifi;  and  appeal 
therefrom  by  defendant. 

EnU9  &  EUett,  for  plaintiff. 

L.  A  E.  Lehman,  for  defendant. 

Fhbbman,  J.  Katzeuberger,  the  plaintiff  below, 
purchased  a  ticket  at  Cincinnati,  Ohio,  and  got  on  the 
oars  at  Louisville  Junctiou,in  Kentucl£y,on  the  defend- 
ant company's  road,  for  the  city  of  Memphis.  He  also 
purchased  a  ticket  entitling  to  a  berth  from  the  conduc- 
tor in  charge  of  thePullman  sleeper  attached  to  the  train 
on  which  he  was  to  traveL  He  gave  his  satchel  or  valise 
to  the  porter  of  the  sleeper  on  entering  the  car;  had 
his  berth  made  down.  On  retiring  he  gave  his  sleep- 
ing oar  ticket  to  the  porter,  it  being  about  1  o'clock  at 
night.  At  this  time  the  porter  informed  him  the 
valise  was  too  large  to  go  under  the  seat,  and  he  left  it 
where  he  had  seen  it  placed  by  the  porter  of  the  train 
on  entering,  to-wit,  on  a  seat  near  the  middle  of  the 
oar,  the  conductor  sitting  beside  it.  When  the  car 
reached  Guthrie,  on  or  near  the  line  between  Tennes- 
see and  Kentucky,  the  valise  was  missed,  and  could 
not  be  found.  The  valise  contained  various  articles 
of  wearing  apparel,  and  the  jury  have  found  a  verdict 
for  plaintiff  below  for  $100. 

It  is  proper  to  state  that  the  ticket  given  for  the 
berth  by  the  conductor  of  the  Pullmun  ear  had  in 
print  on  the  face  of  it,  the  following :  "  Wearing  ap- 
parel or  baggage  placed  in  the  car  will  be  entirely  at 
the  risk  of  the  owners."  This  ticket  however  as 
shown,  only  being  the  ticket  of  the  Pullman  Car  Com- 
pany,  and  the  railroad  company  not  being  a  party  to 
it,  or  so  shown,  further  than  the  fact  that  the  sleeper 
was  part  of  its  train,  can  have  no  bearing  on  the  pres- 
ent case,  where  the  suit  is  against  the  railroad  com- 
pany alone.  What  effect  it  might  have  on  a  suit 
against  the  Pullman  Car  Company  we  need  not  dis- 
cuss or  determine,  at  least  for  the  present. 

The  suit  being  against  the  railroad  company  as  a  car- 
rier of  passengers,  the  question  is  as  to  the  measure  of 
liability  incurred  by  such  company,  where  iu  passen- 
ger exercises  its  option  to  ride  on  a  sleeper  of  the  Pull- 
man Company,  whose  oar,  by  contract  with  the  rail- 
road company,  makes  part  of  its  train,  and  is  thus 
contracted  for,  in  view  of  the  convenience  of  its  pas- 
sengers, as  well  as  the  increased  profit  to  the  company 
by  reason  of  being  able  to  furnish  such  a  comfort  and 
convenience,  thereby  increasing  at  competing  points 
at  least  its  patronage  over  any  road  that  should  fail  to 
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furnish  such  advantage,  At  one  time  it  was  held  that 
the  proprietors  of  public  conveyances  which  carried 
passengers  were  not  responsible  as  common  carriers 
for  the  baggage  or  luggage  of  passengers,  unless  a  dis- 
tinct price  was  paid  for  its  carriage.  It  is  said  in 
Hutch.  Carr.  however,  section  678:  **  But  now  it  is  too 
well  established  to  be  controverted,  that  in  the  car- 
riage of  the  passenger's  baggage,  the  carrier  incurs  the 
full  responsibility  of  the  common  carrier  of  goods,and 
becomes  an  insurer  of  its  safety  against  every  accident 
which  is  not  the  act  of  God,  or  the  public  enemy,  or 
the  fault  of  the  owner  or  passenger  himself."  For  this 
are  cited  numerous  cases.  Mcierow  v.  Ry.  Co.,  L.  B., 
6  Q.  B.  612;  Great  WetUm  Ry.  Co.  v.  Goodman,  12  C 
B.  313;  Marghall  v.  Ry,  Co.,  11  id.  656;  Butcher  v.  Ry. 
Co.,  16  id.  13;  Story  Bailm.,  S  499.  This  doctrine,  we 
take  it,  is  not  controverted  by  the  learned  counsel  as 
the  settled  law  of  this  country  as  well  as  of  England. 

**The  general  adoption  of  the  rule,"  says  Mr.  Hutch- 
inson in  a  note  to  page  535  of  his  work  on  Carriers,  *^  is 
no  doubt  attributable  to  evident  necessity  which  those 
who  travel  are  under  to  carry  baggage,  and  to  the 
fact  that  the  contract  to  carry  the  passenger  at  all  ad- 
vantageous. Nor  can  there  be  any  hardship  or  injus- 
tice in  such  a  rule,  as  it  is  in  the  power  of  the  carrier 
to  charge  such  rate  for  passage  as  will  compensate  him 
for  the  responsibility  he  assumes  of  the  passenger's 
baggage."  We  add,  a  very  small  charge  would  prove, 
in  the  long  run,  profitable  to  the  railroad,  losses  from 
this  source  not  being  great,  and  the  articles  embraced 
iu  the  term  **  luggage  "  not  generally  of  great  value. 

It  is  also  well  settled,  and  that  in  accord  with  the 
nature  of  the  contract,  that  all  reasonable  liberality  is 
allowed  to  the  passenger  iu  control  of  his  luggage, 
for  the  purpose  of  its  use  upon  the  journey,  without 
releasing  the  carrier  from  his  obligation  to  see  to  its 
safety.  Especially  would  this  be  true  as  to  the  charac- 
ter of  luggage  involved  In  this  case— a  valise  contaln- 
iagdothingfor  use  on  the  journey.  Hutch.  Carr., 
S  694,  et  aeq. 

There  appears  no  special  custody  of  the  baggage  in 
this  case  more  than  the  fact  of  taking  it  into  the  Pull- 
man car,  and  delivering  it  to  the  porter,  who  placed  It 
on  a  seat  opposite  the  owner. 

But  the  main  argument  of  the  learned  counsel  in 
this  case  is  based  on  the  contract  with  the  Pullman 
Car  Company  exempting  it  from  liability  for  baggage, 
and  also  that  the  Qonductor  and  porter  were  prohib- 
ited by  a  regulation  of  the  sleeping  car  company  from 
taking  charge  of,  or  assuming  responsibility  for,  such 
luggage.  As  we  have  said,  we  do  not  see  that  this  con- 
tract can  have  any  proper  bearing  on  the  liability  of  the 
railroad  company,  the  general  carrier, who  had  engaged 
to  transport  plaintiff  and  his  baggage  from  the  Junc- 
tion to  Memphis,  using  as  part  of  the  means  to  do  so 
the  sleeper  of  the  Pullman  Company  provided  for  Its 
own  advantage  by  special  contract  with  that  company ; 
and  by  the  contract  of  carriage  by  settled  law,  incur- 
ring all  the  responsibilities  of  a  commgn  carrier  of  pas- 
sengers. 

The  question  pressed  on  us,  that  the  sleeping  car  in 
question  was  owned  by  the  Pullman  Company,  pro- 
vided at  its  own  expense,  with  a  conductor  and  por- 
ter, to  whom  was  committed  the  immediate  control 
of  its  interior  arrangements  and  management,  was 
thoroughly  considered  by  the  Supreme  Court  of  the 
United  States  in  its  application  to  the  responsibility 
of  the  railroad  company  in  the  case  of  Pennsylvania 
Co.  V.  Roy,  102  U.  S.  452,  et  aeq. 

This  case,  it  is  true,  was  an  action  for  injuries  sus- 
tained to  the  person,  but  sustained  by  reason  of  the 
supposed  or  assumed  defective  construction  of  the 
sleeper  in  which  the  passenger  was  riding  at  the  time. 
In  fact  he  was  riding  at  the  time  in  a  different  sleeper 


Digitized  by 


Google 


216 


THE  ALBANY  LAW  JOURNAL. 


from  the  one  in  which  he  h&d  his  berth,  with  a  friend, 
and  therefore  a  stronger  case  than  the  presents  The 
defendant  railroad  company  earnestly  pressed  the  ar- 
foment  that  the  railroad  company  was  not  responsible 
because  of  the  contract  of  the  railroad  with  the  Pull- 
man Company,  similar  to  the  one  in  this  case,  and  that 
company  was  alone  liable,  baring  independent  con- 
trol, to  a  great  extent  at  least,  of  its  sleepers.  The 
Circuit  Court  of  the  Northern  District  of  Illinois,  be- 
fore which  the  case  was  tried,  charged  the  jury  that 
''the  defendant  has  offered  to  prove  that  the  car  in 
which  the  plaintiff  was  injured  was  not  the  actual 
property  of  the  defendant,  but  was  the  property  of 
another  corporation ;  but  I  instruct  you,  as  part  of 
the  law  of  this  case,  that  if  the  car  composed  part  of 
the  train  in  which  the  plaintiff  and  other  passengers 
were  to  be  transported  upon  their  journey,  snd  the 
plaintiff  while  in  that,  without  any  fault  of  his  own, 
and  by  reason  either  of  the  defectire  construction  of 
the  car,  or  by  some  negligence  on  the  part  of  those 
having  charge  of  the  car,  was  injured,  then  the  de- 
fendant is  liable." 

The  Supreme  Court,  Harlan,  J.,  delivering  the  opin- 
ion, held  this  charge  correct,  saying:  ''The  court  only 
applied  to  a  new  state  of  facts  principles  very  gener- 
ally recognized  as  fundamental  in  the  law  of  passenger 
carriers.  Those  thus  engaged  are  under  an  obligation 
arising  out  of  the  nature  of  their  employment,  and  on 
grounds  of  public  policy  rigorously  enforced,  to  pro- 
vide for  the  safety  of  passengers,  when  they  have  as- 
sumed for  him  to  carry  from  one  place  to  another.** 

As  between  the  parties  now  before  t^e  court,  the 
court  say  the  agents  of  the  Pullman  Company  were, 
in  law,  the  servants  of  the  railroad  company  for  the 
purpose  of  this  contract  of  transportation.  Their  neg- 
ligence, or  the  negligence  of  either  of  them,  as  to  any 
matters  involving  the  safety  or  security  of  passengers 
while  being  conveyed,  was  the  negligence  of  the  rail- 
road company.  The  law  will  not  permit  a  railroad 
company,  engaged  in  the  business  of  carrying  persons 
for  hire,  through  any  device  or  arrangement  with  a 
sleeping-oar  company,  whose  cars  are  used  by  the  rail- 
road company,  and  constitute  a  part  of  its  train,  to 
evade  the  duty  of  providing  proper  means  for  the  safe 
conveyance  of  those  whom  it  has  agreed  to  convey. 
Page  457,  citing  Whart.  Keg.  and  other  authorities. 
We  think  these  principles  sound,  aud  meet  the  de- 
mands of  a  proper  public  policy  in  such  cases. 

The  carriage  of  the  baggage  being  but  an  incident  to 
the  contract  of  carriage  to  the  passenger,  aud  part  of 
that  contract  (Hutch.  Carr.,  S  678),  the  same  principle 
there  applied  is  applicable  to  the  incident  as  to  the 
principal  contract.  The  defendant  company  cannot 
escape  the  liability  incurred  by  Its  contract  by  any  de- 
vices or  arrangement  with  the  Pullman  Company  by 
which  its  cars  are  contracted  for,  in  aud  of  the  busi- 
ness of  the  railroad  company.  The  latter  must  re- 
spond to  its  obligations  as  a  carrier  of  passengers, 
whether  it  carry  on  the  sleeper  of  the  Pullman  Com- 
pany, or  in  its  own  coaches  provided  by  itself. 

We  do  not  feel  called  upon  to  review  the  various 
oases  cited  by  defendant's  counsel  on  the  liabilities  of 
sleeping-car  companies  under  their  peculiar  contract 
to  furnish  a  sleeping  apartment  with  certain  conven- 
iences. Such  cases  are  of  interest,  but  do  not  solve  the 
present  case,  where  the  carrier  of  passengers  is  sued 
for  a  breach  of  his  undertaking. 

We  think  we  have  oorreotly  measured  his  responsi- 
bility as  given  in  this  opinion.  The  court  below 
charged  in  general  accord  with  this  theory,  and  the 
referees  report  in  favor  of  an  affirmance. 

We  affirm  the  judgment,  and  approve  the  conclu- 
sions of  the  report. 


LANDLORD    AND    TENANT-^ LIABILITY    OF 
LANDLORD  FOR  NUISANCE, 

SUPREIIE  COUBT  OF  CALIFORNIA,  MAY  26,  18W. 

Kaijs  V.  Shattuck.* 

A  landlord  is  not  liable  for  an  injury  caused  to  a  by-stander 
by  the  fall  of  an  awning  belonging  to  his  building,  which 
Is  In  the  possession  of  tenants,  if  the  fall  of  the  awning 
was  attributable  to  an  Improper  and  negligent  use  of  the 
awning  by  the  tenant  in  permitting  crowds  of  people  to  go 
upon  it,  when  the  only  purpose  of  the  awnhigwas  as  a  pro' 
tectlon  from  sun  and  rain,  and  when,  but  for  such  crowd 
upon  it,  it  would  not  have  fallen. 

IN  bank.    Appeal  from  Superior  Court,  county  of 
Alameda. 

J.  C.  Martin^  A.  A.  Moore  aud  Sydney  V.  Smith  and 
soti,  for  appellant. 

J.  B,  Lamar,  for  respondent. 

McKbb,  J.  Panline  Kalis,  the  wife  of  her  co-plain- 
tiff, while  passing  along  the  sidewalk  in  front  of  a 
building  on  the  west  side  of  Broadway,  in  the  city  of 
Oakland,  received  personal  injuries  from  the  fall  of  a 
wooden  awning,  which  extended,  with  a  slanting  di- 
rection, from  the  second  story  of  the  building  for 
about  twenty  feet  over  the  sidewalk;  and  to  recover 
damages  for  the  injuries  sustained,  she  brought  the 
action  in  hand  against  "  F.  K.  Shattuck,  Maria  Hille- 
gas,  administratrix  of  the  estate  of  William  Hillegas, 
deceased,**  and  seven  other  defendants,  "  for  know- 
ingly, negligently,  and  carelessly  suffering  the  awning 
to  remain  rotten  and  insufficiently  supported.  In  con- 
sequence of  which,  and  of  the  "  negligence  and  care- 
lessness of  the  defendants  in  maintaining  and  using  it 
in  that  defective  condition,**  it  fell  upon  the  plaintiff 
while  lawfully  passing  on  the  sidewalk,  and  inflicted 
upon  her  painful  and  permanent  injuries.  On  the  trial 
of  the  case  nonsuits  were  granted  in  favor  of  all  the 
defendants  except  Shattuck  and  Maria  Hillegas. 
Against  them  a  verdict  and  judgment  for  $8,000  were 
rendered,  and  from  the  judgment  aud  an  order  deny- 
ing their  motion  for  a  new  trial  they  have  appealed. 

The  statement  of  the  case  upon  which  the  motion 
was  heard  and  decided  shows  that  the  awning  was 
constructed  "  about  twelve  years  ago,**  by  F.  K.  Shat. 
tuck  and  William  Hillegas,  who  were  owners  of  the 
building.  Hillegas,  being  a  tenant  in  common  of  the 
building,  died  in  1876.  As  constructed,  the  awning 
consisted  of  a  piece  of  two  by  twelve  inch  timl>er, 
bolted  to  the  brick  wall  of  the  building  with  bolts 
which  were  bedded  In  the  wall.  From  this,  timber- 
rafters,  two  inches  by  twelve  inches,  extended  every 
twelve  feet  from  the  wall  over  the  sidewalk,  and  were 
supported  by  turned  posts,  in  front  of  which,  and  to 
receive  the  ends  of  the  rafters,  a  piece  of  timber,  three 
inches  by  twelve  inches,  was  halved  on  the  upper  part 
of  the  posts,  and  spiked  to  them  and  to  the  rafters. 
Between  the  rafters  there  was  laid  a  two  by  six  inch 
cross-rafter,  which  supported  the  awning  covering, 
made  from  one  by  six  inch  tongued  and  grooved 
boards.  The  awning  had  a  pitch  of  twelve  inches. 
There  was  no  railing  in  connection  with  it;  no  doors 
or  steps  leading  to  it.  The  sole  purpose  of  its  construc- 
tion was  as  a  cover  for  the  sidewalk  from  sunshine  and 
rain. 

The  awning  fell  and  injured  the  plaintiff  on  the  9th 
of  September,  1880.  As  to  the  condition  of  the  posts 
that  supported  it  on  that  day  there  was  a  conflict  in 
the  evidence;  but  the  evidence  given  on  the  part  of 
both  plaintiffs  and  defendants  tended  to  show  that  the 

*11  Pao.  Rep.  846. 
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awuiug  fell,  not  from  any  Inherent  defect  in  Ita  origi- 
nal oonstmction,  or  from  an  unsound  condition  which 
rendered  it  unfit  for  the  ordinary  use  for  which  it  was 
constructed,  but  from  an  unreasonable  and  improper 
use  of  it  for  a  purpose  for  which  it  was  not  con- 
structed ;  for  the  uncontroverted  facts  are  that  a  great 
number  of  people  were  crowded  upon  it  to  witness  the 
march  of  a  public  procession  through  Broadway,  and 
they  got  onto  the  awning  through  a  hall  in  the  second 
story  of  the  building  to  which  it  was  attached.  The 
hall  was  then  occupied  and  controlled  by  a  political 
club  to  whom  it  had  been  rented,  and  the  janitor  of 
the  club  permitted  the  public  to  go  through  the  hall, 
and  out  of  the  windows,  onto  the  awning,  taking  with 
them  the  chairs  and  benches  of  the  hall.  The  lower 
story  of  the  building  was  also  at  the  time  rented  to 
different  tenants  in  possession. 

The  exact  time  when  the  premises  were  demised  to 
the  tenants  In  possession  does  not  appear.  The  only 
evidence  upon  the  question  is  the  following  by  the  de- 
fendant Shattuck :  **  Previous  to  the  9th  of  September, 
1880, 1  leased  the  hall  to  the  Republican  Central  Club 
of  Oakland.  From  July  to  November,  18S0, 1  had  no 
control  over  the  hall  In  any  way  whatever."  Nor  is 
it  made  to  appear  by  any  evidence  what  was  the  con- 
dition of  the  awning  at  the  time  the  building,  or  any 
part  of  it,  was  let  to  the  tenants.  The  sole  ground 
upon  which  the  verdict  and  judgment  seems  to  be 
founded  is  that  the  relation  of  landlord  and  tenant  ex- 
isted l>etween  the  appellants  and  the  occupants  of  the 
building,  and  that  it  was  the  duty  of  the  landlords  to 
prevent  the  fall  of  the  awning,  although  the  building 
was  in  possession  of  their  tenants  at  the  time.  There- 
fore it  is  contended  that  they,  as  owners  and  landlords, 
are  liable  to  the  plaintiff  for  the  conseqaenoes  result- 
ing to  her  from  the  fall  of  the  awning. 

But  there  is  no  proof  that  Maria  Hillegas  had  any 
couuection  with  the  constractiou  of  the  awning,  or 
leased  any  part  of  the  building,  or  claimed  that  thoae 
in  possession  were  her  tenants,  or  received  any  rent 
from  any  of  them.  In  the  complaint  she  is  described 
as  the  administratrix  of  the  estate  of  William  Hillegas, 
deceased,  who,  in  his  life-time,  was  co-owner  with  the 
defendant  Shattuck  of  the  building.  But  as  she  had 
no  connection  with  the  constractiou  of  the  awning, 
had  not  demised  any  part  of  the  building,  never 
claimed  that  the  persons  occupying  it  were  her  tenants, 
or  received  any  rents  from  them,  she  cannot  be  said  to 
have  made  herself,  as  administratrix  or  otherwise,  in 
any  way  responsible  for  the  continuance  of  the  awn- 
ing, even  if  it  was  a  nuisan  e,  or  for  the  consequences 
to  the  plaintiff  from  Its  breaking  down.  As  to  her  the 
verdict  and  judgment  are  therefore  nnsnstained  by 
the  evidence.    Oakham  v.  Holbrooke  11  Cnsh.  808. 

As  to  the  defendant  Shattuck  the  only  question  is 
whether,  as  owner  and  landlord  of  the  building,  he  is 
liable  for  the  consequences  to  the  plaintiff  of  a  nuisance 
in  connection  with  the  building,  in  the  possession  and 
control  of  his  tenants.  It  is  well  settled  that  a  land- 
lord is  not  liable  for  such  consequences  unless  (1)  the 
nuisance  occasioning  the  injury  existed  at  the  time  the 
premises  were  demised;  or  (2)  the  structure  was  in 
such  a  condition  that  it  would  be  likely  to  become  a 
nuisance  in  the  ordinary  and  reasonable  use  of  the 
same  for  the  purpose  for  which  it  was  constructed  and 
let,  and  the  landlord  failed  to  repair  it  {Jtsaen  v.  Swei- 
get%  4  Pac.  Rep.  1188:  Rector  v.  Buckhart,  3  Hill.  103; 
Mullen  y.  St.  John,  57  N.  Y.  567;  Huaasy  v.  Ryan,  2 
Atl.  Rep.  728;  Wood  Nuls.,  SS  295,  676;  Wood  Landl.  & 
Ten.  918),  or  (3)  the  landlord  authorized  or  permitted 
the  act  which  caused  it  to  become  a  nuisance  occasion- 
ing the  injury. 

The  rule  of  law  on  the  subject  is  thus  stated  by  the 
English  courts :  *'  To  bring  liability  home  to  the  owner 
of  real  property,"  says  Cromptou,  J.,  in  Oandy  v.  Ju6- 


ber,  5  B.  &^  S.  78,  486,  **  the  nuisance  must  be  one  which 
is,  in  its  very  essence  and  nature,  a  nuisance  at  the 
time  of  the  letting,  and  not  something  which  is  capa- 
ble of  being  thereafter  rendered  a  nuisance  by  the  ten- 
ant." ''The  nuisance,"  says  Blackburn,  J.,  in  the 
same  case,  *'must  be,  if  I  may  so  term  it,  a  normal 
one."  To  the  same  effect  will  t>e  found  the  law  in 
cases  in  the  courts  of  the  United  States. 

In  Oioings  v.  Jones,  0  Md.  108,  the  defendant,  a  land- 
lord, was  held  liable  to  the  plaintiff  for  the  conse- 
quences of  an  unlawful  act,  in  the  original  construc- 
tion of  the  sidewalk  In  front  of  the  building,  commit- 
ted by  him  before  he  demised  the  building.  The  un- 
lawful act  was  the  making  of  a  hole  in  the  sidewalk, 
which  he  covered  with  a  sufficient  grating,  but  with- 
out obtaining  the  requisite  license  from  the  city  au- 
thorities. The  plaintiff  fell  through  the  hole,  and  was 
injured,  and  the  court  held,  that  althoui^h  the  prem- 
ises were  at  the  time  of  the  accident  in  the  possession 
of  the  defendant's  tenant,  the  defendant  was  liable  for 
the  consequences  of  his  unlawful  act;  and  while  it  is 
true,  says  the  court,  if  property  not  then  a  nuisance  is 
demised,  but  becomes  so  only  by  the  act  of  the  tenant, 
the  landlord  is  not  liable,  yet  where  the  owner  leases 
premises  which  are  a  nuisance,  or  must  in  the  nature 
of  things  become  so  from  their  user,  and  receives  rent, 
he  is  liable. 

On  like  ground,  in  Bellotoa  v.  Sackett,  15  Barb.  96,  a 
landlord  was  held  liable  for  iujuiT*  from  the  drip  from 
a  roof  built  of  defective  materials,  where  the  injury 
arose  from  the  ordinary  user  of  the  premises.  And  in 
Oodley  v.  Hagerly,  20  Penn  St.  887,  and  Carson  v.  Ood- 
ley,  26  Penn.  St.  Ill,  a  landlord  was  held  liable  for  in- 
juries from  the  fall  of  buildings  defectively  constructed 
for  storage,  for  which  purpose  they  had  been  let  to 
tenants  In  possession.  The  liability  of  the  owner  was 
made  to  turn  upon  the  question :  *'  Did  the  landlord 
permit  the  buildings  to  pass  from  his  possession  defi- 
cient in  some  particular  essential  to  their  future  safety 
when  reasonably  used  in  the  business  and  for  the  pur- 
poses for  which  they  were  constructed  ?  "  It  was  ad- 
mitted that  if  a  building,  constructed  with  ordinary 
care,  falls  from  the  tenant's  misuse,  or  if  the  tenant 
had  ordered  the  construction,  inspected  and  accepted 
it,  then  he  alone  would  be  liable  for  injuries  from  its 
fall.  **  But,"  says  the  court,  '*  if  the  catastrophe  results 
from  occult  defect,  *  *  *  as  if  the  materials  be  in- 
ferior, etc.,  the  landlord,  and  not  the  tenant,  would  be 
liable.  ♦  ♦  ♦  The  wrong  consisted  ♦  *'  *  in  build- 
ing and  renting  a  store  for  a  specific  purpose  for 
which  it  was  unfit." 

So  in  Sufords  v.  Edgar,  59  N.  Y.  28;  S.  C,  17  Am. 
Rep.  205,  a  lessor  was  held  liable  for  injuries  to  a  third 
person,  caused  by  the  fall  of  a  wharf  which  was  unsafe 
and  defective  at  the  time  he  leased  it,  although  it  was 
in  the  possession  of  the  tenant  at  the  time  of  the  accl' 
dent. 

But  it  is  maintained  that,  whatever  may  have  been 
the  time  of  the  demise  to  the  tenants  in  possession,  the 
awning  was  a  nuisance  per  se,  because  it  was  con- 
structed over  the  sidewalk  wlthont  license  or  leave  of 
the  corporate  authorities,  and  without  the  sanction  of 
the  legislature.  Bill.  Mun.  Corp.,  $  521;  Wood.  Nuls.« 
S  502.  That  however  is  the  assumption  of  a  fact  which 
nowhere  appears  in  the  case.  No  such  issue  was  raised 
by  the  pleadings,  or  proved  at  the  trial.  The  complaint 
contains  no  allegation  which  expresses,  or  from  which 
it  could  be  implied,  that  the  awning  was  constructed 
without  license  or  aut  hority.  On  the  contrary, 
seemingly  assuming,  that  it  had  been  lawfully 
constructed,  liability  for  the  Injuries  occasioned 
by  its  fall  was  sought  to  be  enforced  against 
the  defendants  on  the  sole  ground  of  negligence 
on  their  part  in  suffering  it  to  be  in  such  an  unsound 
and  unsafe  condition  that  it  fell  and  injured  the  plain' 
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tiff.  To  the  maintenauoe  of  that  allegation,  as  the 
ground  of  her  cause  of  action,  all  the  evidence  given 
for  the  plaintiff  was  directed.  We  must  therefore  pre- 
sume that  those  who  constructed  the  awning  acted  un- 
der authority  of  law.  Yet  even  upon  that  assumption, 
the  law  would  impose  upon  them  the  obligation  to 
keep  in  repair  what  thej  were  authorized  to  erect  and 
maintain;  and  if  they,  by  neglect,  unskillfully  con- 
structed it,  or  negligently  maintained  it,  so  that  it  was 
or  became  a  nuisance,  they  would  be  answerable  ctvi- 
liter  in  damages  to  a  person  injured  by  their  neglect  to 
perform  their  obligation  to  properly  erect  and  suffi- 
ciently maintain  it.  It  was  npon  that  principle  that 
the  plaintiff's  cause  of  action  was  founded  and  tried. 

But  there  was  no  such  cause  of  action  made  out 
against  the  appellants;  for  there  was  no  evidence  that 
the  awning  was  defectively  constructed,  or  that  it  was 
in  such  a  condition,  at  the  time  of  the  demise  of  the 
building,  that  it  constituted  a  nuisance,  or  would  be 
likely  to  become  such  in  the  ordinary  uses  for  the  pur- 
poses for  which  the  awning  was  constructed.  On  the 
contrary,  it  was  shown  by  evidence,  in  which  there 
was  no  substantial  conflict,  that  the  fall  of  the  awning 
was  attributable  to  an  improper  and  negligent  use  of 
the  awning  by  the  tenant.  It  did  not  fall  in  conse- 
quence of  the  negligence  of  the  owner  to  keep  in  re- 
pair, as  in  the  cases  of  Jessf-n  v.  Sweigert^  4  Pao.  Bep. 
1188,  and  Burke  v.  Schtoerdt,  6  Pac.  Hep.  38L  It  would 
not  have  fallen  if  it  had  not  been  for  the  people  that 
crowded  upon  it  by  the  permission  of  the  tenant.  It 
broke  down  because  subjected  to  a  weight  too  heavy 
for  it  to  bear.  Permitting  it  to  be  used  in  that  way 
was  the  wrougful  act  which  made  of  it  a  nuisance,  and 
as  a  nuisance  it  was  created  by  the  tenant,  and  the  ten- 
ant alone  is  liable;  the  landlord  is  not,  unless  he  is 
shown  to  have  participated  in  the  wrongful  act  by  au- 
thorizing or  permitting  it  to  be  done.  *'  A  landlord," 
says  the  Supreme  Court  of  Massachusetts,  "  is  not  re- 
sponsible to  other  parties  for  the  misconduct  or  inju- 
rious acts  of  his  tenants  to  whom  his  estate  has  been 
leased  for  a  lawful  and  proper  purpose,  when  there  was 
no  nuisance  or  illegal  structure  upon  it  at  the  time  of 
the  lease.  Saltonatdll  v.  Banker,  8  Gray,  195.  See  also 
Mellen  v.  JtfcrriU,  128  Mass.  545;  Leonard  v.  Storer^  115 
Mass.  86;  8.  C,  16  Am.  Rep.  76;  Wood  Nuis.  79, 80, 143. 

Judgment  and  order  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur:  Morrison,  Ch.  J.;  Ross,  Myrick,  Sharps 
stein,  McKinstry,  J  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Appeal — undebtakinq  —  recognizance — sure- 
ties.—A  party  giving  a  bond  to  perfect  his  appeal 
from  a  District  to  the  Supreme  Court,  pursuant  to  an 
order  of  the  District  Court,  in  an  action  in  which 
that  court  had  full  jurisdiction,  may  not,  after  final 
judgment,  object  that  the  form  of  the  security  should 
have  been  by  recognizance  instead  of  by  bond,  and  the 
bond  will  be  held  valid  both  as  against  the  princii>al 
and  the  sureties.  But  where  the  objection  to  the  ju- 
risdiction in  a  civil  action  rests  simply  on  the  ground 
that  the  party  appealing  did  not  give  security  for  the 
prosecution  of  his  appeal  in  the  proper  form,  but  gave 
a  bond  instead  of  a  recognizance,  where  there  was  no 
actual  requirement  to  adopt  the  particular  form  of  a 
bond,  where  the  conditions  of  the  bond  are  the  same, 
which  are  prescribed  by  statute,  and  it  is  not  apparent 
that  any  injury  can  have  resulted  from  the  substitu- 
tion of  a  bond  in  place  of  a  recognizance;  where  no 
suggestion  of  a  mistake  in  this  respect  was  made  in 
the  appellate  court,  but  the  cause  proceeded    without 


any  objection  or  suggestion  of  mistake  to  a  hearing 
and  final  judgment,  and  where  the  party  appealing 
thus  got  the  full  benefit  of  his  appeal  by  an  unob- 
structed and  full  hearing  on  the  merits  in  the  appel- 
late court,  it  is  not  open  to  him  afterward  to  question 
the  validity  of  the  judgment,  on  the  ground  of  his  own 
failure  to  furnish  security  in  proper  form  for  the  proa- 
ecution  of  his  appeal,  as  to  him  the  judgment  stands 
valid  and  irreversible.  Glazier  v.  Carpenter,  16  Gray, 
385 ;  Commonwealth  ▼.  Sullivan,  11  id.  203.  But  if  the 
party  himself  is  not  entitled  to  a  reversal  of  the  Judg- 
ment on  a  writ  of  error  or  review,  neither  can  the 
sureties  avoid  it  by  plea  and  proof.  There  is  no  sug- 
gestion of  any  collusion  or  fraud  on  the  part  of  the  de- 
fendant in  improperly  submitting  to  a  judgement  in 
order  to  charge  the  sureties.  The  provisions  of  the  bond 
are  no  more  onerous  than  those  which  a  recognizance 
would  have  contained.  The  bond  contemplated  pre- 
cisely the  proceedings  which  were  actually  had  and 
the  result  which  was  reached.  The  object  for  which 
it  was  given  has  been  fully  accomplished.  The  liabil- 
ity on  a  bond  is  no  greater  than  it  would  have  been 
on  a  recognizance.  Elxecution  is  only  awarded  for  so 
much  of  the  penal  sum  as  is  due  and  payable  in  equity 
and  good  conscience.  Pub.  Stats.,  ch.  171,  §  10.  The 
judgment  being  valid  as  against  the  principal,  there 
is  no  good  ground  upon  which  the  sureties  can  im- 
peach it.  Fall  River  ▼.  Riley,  140  Mass.  488.  Mass. 
Sup.  Jud.  Ct.,  June  80,  1886.  Granger  v.  Parker, 
Opinion  by  C.  Allen,  J. 

Divorce  —  DISMISSAL  "wirHotrr  prbjttdtcb." — 
A  decree  dismissing  a  libel  for  divorce,  "without 
prejudice,"  even  after  the  evidence  has  been  heard,  is 
not  a  bar  to  a  new  libel  for  the  same  cause.  The 
general  practice  has  obtained  in  this  country  and  in 
Bttgland,  when  a  bill  In  equity  is  dismissed  without  a 
determination  of  the  merits,  for  the  purpose  of  giving 
the  complainant  the  right  or  privilege  in  his  election 
to  take  further  legal  proceedings  upon  the  subject- 
matter  of  the  controversy,  for  the  court  to  ex- 
press in  its  decree  that  the  dismissal  is  without 
prejudice.  •  When  a  dismissal  is  so  qualified  it 
is  never  regarded  or  treated  as  an  adjudication 
of  the  merits  of  the  subject-matter  between  the 
same  parties.  Freem.  Judg.  270;  Borrowscale  t.  Tut- 
tle,  6  Allen,  877;  Bigelow  v.  Winsor,  1  Gray,  801; 
Foote  V.  Gibbs,  id.  412;  Sewall  v.  Eastern  R.  Co.,  9 
Cush.  6;  Perine  v.  Dunn,  4  Johns.  Ch.  140;  Neafie  v. 
Neafle,  7  id.  1;  Walden  v.  Bodley,  14  Pet.  156;  Parish 
V.  Ferris,  2  Black,  606;  Hughes  v.  U.  8.,  4  WaU.  287; 
Durantv.  Essex-Co.,  7  id.  107;  WooUam  v.  Heam,  7 
Ves.  211,  b;  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  10;  Stev- 
ens V.  Guppy,  8  Russ.  171;  Coop.  Eq.  PI.  270;  2  Dan. 
Ch.  Pr.  998-6;  Mills  v.  Mills,  18 N.  J.  Eq.  444;  Gove  v. 
Lyford,  44  N.  H.  525.  No  authority  has  been  brought 
to  the  attention  of  the  court  which  entertains  a  diffeiv 
ent  view.  Cases  may  at  times  be  so  peculiarly  circum- 
stanced after  full  hearing  of  the  evidence,  even  as  to 
make  it  manifestly  equitable  and  proper  for  the  court, 
in  order  to  prevent  probable  injustice  being  done,  to 
dismiss  the  proceeding  without  prejudice.  The  power 
of  the  court  in  such  cases,  after  hearing  the  evidence, 
to  enter  up  such  a  qualified  judgment  is  fully  recog- 
nized in  Hepburn  v.  Dunlop,  1  Wheat.  179.  Courts  of 
law,  in  the  exercise  of  their  special  jurisdiction  of 
hearing  and  determining  libels  for  divorce,  are  prop- 
erty given  as  great  discretion  as  courts  of  equity  in 
equity  proceedings.  The  precedents  uniformly  show 
that  the  discretionary  power  of  courts  in  divorce  pro- 
ceedings, in  continuing  causes  and  ordering  and  enter- 
ing of  final  decrees  against  libellants  is  very  large.  A 
suit  for  divorce  is  different  in  character  from  a  pri- 
vate action  in  which  the  personal  rights  of  the  parties 
alone  are  concerned.  It  is  one  in  which  the  public 
hare  an  interest,  and  in  the  conduct  and   result  of 
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TrhioU  the  best  luterests  of  society  are  oonoemed.  The 
riglits  and  interests  of  society  and  the  public,  as  well 
aa  of  the  parties,  are  in  a  measure  involyed  in  each 
libely  and  must  not  be  overlooked.    This  of  itself  is 
Buffioient  reason  for  the  courts  exercising  this  jurisdic- 
tion iRrith  great  discretion,  and  in  modes  unknown  to 
the  common  law,  and  in  paying  little  attention  to  the 
atriot    rules  of  pleading   applicable   to  common-law 
oases.     Such  is  the  procedure  in  divorce  cases,  not 
only  in  this  State,  but  in  Massachusetts,  New  Hamp- 
abire,  Maine  and  several  other  States  where  jurisdic- 
tion in  divorce  proceedings  is  given  to  courts  of  law. 
2Bisli.  Marr.  &Div.  707;    Thurston  v.  Thurston,  99 
Mass.  S9;  Brown  v.  Brown,  37  K.  H.  536;  Ashmeadv. 
Ashmead,  28  Eans.  262;  Vance  v.  Vance.  17  M.  E.  203. 
In  Tlinrston  v.  Thurston,  99  Mass.  39,  it  was  held  that 
**  iu  libels  for  divorce  the  usual  form  of  a  final  decree 
af^alnst  a  libellant  is  that  the  libel  is  dismissed.    In 
this  respect  it  is  like  a  decree  against  a  plaintiff  in 
eqnity.    If  it  is  not  intended  to  be  a  bar  to  a  new  lil>el 
for  the  same  cause  the  decree  is  that  it  be  dismissed 
withont  prejudice."    Such  is  the  recognized  rule  of 
practice  in  this  State ;  and  when  the  libel  is,  in  the 
discretion  of  the  court,  dismissed  without  prejudice, 
it  is  not  a  conclusive  adjudication  on  the  merits,  nor 
a  bar  to  a  new  libel  for  the  same  cause.     The  same 
role  of  practice  is  followed  in  New  Jersey.    Mills  v. 
MUls,  18  N.  J.Eq.  444.  The  court  in  its  discretion  may, 
after  liearing  the  evidence,  continue  the  cause  to  an- 
other term  of  court  for  the  purpose  of  giving  oppor- 
tunity to  procure  further  evidence,  which  the  court, 
in  the  discharge  of  its  duty  to  the  public  and  the  par- 
ties, d«em  ought  to  be  heard ;  or  if  the  evidence  de- 
▼elops  such  a  peculiar  state  of  circumstances  as  satis- 
fies the  court,  in  view  of  such  duty,  that  a  bill  of  di- 
vorce ought  not  then  to  be  granted,  and  that  a  dismis- 
sal of  tihe  libel  ought  not  to  be  a]  bar  to  another  libel 
for  the  same  cause,  it  may  in  its  discretion  dismiss  the 
libel  i^thout  prejudice.    Such  a  qualified  dismissal 
cannot  l>e  attacked  collaterally,  nor  can  the  reasons 
of  the  court  for  making  such  an  order  of  dismissal  be 
inquired  Into  in  a  second  libel  for  the  same  cause.    It 
is  all  within  the  judicial  discretion  of  the  court  to 
which   the   petition   for  divorce  is  addressed.     Vt. 
Sup.  Ct,  July  1,  1888.    Burton  v.  Burton.    Opinion  by 
Walker,  J. 

NXOOTIABIJS  INSTBTTMENT  —  COPARTNERSHIP  —  IN- 

BORSKR— NOTTCB  OF  PROTEST.— A  notlce  to  a  member 
of  a  firm,  indorsers  of  certain  promissory  notes,  that 
the  makers  have  on  demand  refused  payment,  is  good 
if  sent  to  what  had  been  the  place  of  business  of  the 
firm,  where  its  affairs  are  actually  in  process  of  settle- 
ment under  a  trust  deed  of  assignment,  the  firm  being 
insolvent ;  It  being  the  place  where  the  member  ex- 
pected that  notices  and  letters  would  be  sent  to 
him,  and  had  arranged  that  if  sent  there  they 
should  be  handed  to  his  counsel  to  be  forwarded  to 
him,  and  there  was  no  other  place  of  business  of  the 
firm,  or  of  the  member,  and  he  had  absconded.  And 
notice  so  sent  is  good,  although  the  court  finds  that 
the  member* 8  family  was  residing  in  a  town  which  was 
the  meml>er'B  domicile*  beoanse  he  Intended  to  return 
there  when  he  thought  he  was  safe  from  arrest.* Mass. 
Sap.  Ct.,  July  3,  1886.  Bank  of  America  v.  Shaw, 
Opinion  by  Field,  J. 

—CONBTDICRATION—IQNORANTIA  JURIS.— The  Sur- 
render of  an  old  promissory  note  is  a  sufficient  consid- 
eration for  a  new  one  executed  by  a  surety,  although 
the  surety  had  been  released  from  payment  of  the'  old 
note  by  the  action  of  the  insolvent  principal,  where 
both  parties  knew  the  substantial  facts,  but  being  ig- 
norant of  the  law,  in  good  faith  supposed  the  surety 
was  liable  for  the  old  note. '  In  Stevens  v.  Lynch,  12 
•East.  88,  the  drawer  of  a  bill  of  exchange,  knowing 


that  time  had  been  given  by  the  holder  to  the  ac- 
ceptor, but  apprehending  that  he  was  still  liable  on 
the  bill  in  default  of  the  acceptor,  three  months  after 
it  was  due,  said  he  knew  he  was  liable,  and  would  pay 
it  if  the  acceptor  did  not,  and  it  was  held  that  he  was 
bound  by  the  promise.  S.  C-,  2  Camp.  832.  The  uni- 
versal rule  is  ignorantiajuris  nonexcuaat,  the  word  Jus 
being  used  as  denoting  general  law— the  ordinary  law 
of  the  land— and  not  a  private  right.  1  Benj.  Sales, 
S  611.  The  cases  that  hold  that  money  paid  in  igno- 
rance of  the  law  is  not  recoverable  are  analogous. 
Brisbane  v.  Dacres,  5  Taunt.  144;  Clarke  v.  Dutcher, 
9  Cow.  674.  Any  act  that  is  a  detriment  to  the  plain- 
tiff is  a  sufficient  consideration  for  a  promise  to  pay 
money.  Williamson  v.  Clements,  1  Taunt.  523.  It  was 
a  detriment  to  the  plaintiff  to  give  up  the  old  note,  as 
it  was  good  against  Brown ;  and  the  fact  that  Brown 
was  insolvent  makes  no  difference,  for  the  note  must 
be  taken  to  have  some  value,  and  a  small  consideration 
will  support  a  larger  promise.  Hitchcock  v.  Caker,  6 
A.  &  E.  438;  Creswell,  J.,  iu  Southall  v.  Bigg,  11  C  B., 
381,  494;  Denman,  C  J.,  In  Haigh  v.  Brooks,  10  A.  & 
£.  300;  Harrington  v.  Wells,  12  Vt.  505.  In  Shortside 
v.  Cheek,  1  A.  &  £.  57,  the  giving  up  of  a  note  against 
a  third  person  was  held  to  be  a  sufficient  considera- 
tion from  a  promise  to  pay  the  amount  of  it.  Parke, 
J.,  said :  *'  There  is  no  doubt  that  the  giving  up  of  any 
note  on  which  the  plaintiff  might  sue  would  be  a  suffi- 
cient consideration."  In  Haigh  v.  Brooks,  10  A.  &  E. 
309,  the  consideration  for  the  promise  was  that  plain- 
tiff gave  up  to  the  defendant  his  guaranty  on  behalf 
of  a  third  person;  and  it  was  contended  that  the  guar- 
anty was  void  for  not  expressing  a  consideration  on 
its  face,  and  that  therefore  the  giving  of  it  up  consti- 
tuted no  consideration  for  the  promise.  But  without 
deciding  whether  the  guaranty  could  have  been  made 
available  or  not,  the  Queen's  Bench  gave  judgment  for 
the  plaintifRB  on  the  ground  that  they  had  parted  with 
something  they  might  have  kept,  and  the  defendant 
obtained  that  which  he  desired  by  means  of  his  prom- 
ise ;  that  both  being  free,  and  able  to  judge  for  them- 
selves, the  defendant  would  not  be  justified  in  break- 
ing his  promise  on  afterward  discovering  that  the 
thing  in  consideration  of  which  he  made  the  promise 
did  not  possess  the  value  he  supposed  it  did.  The  Ex- 
chequer Chamber  affirmed  that  judgment,  both  on  the 
ground  that  the  guaranty  might  have  been  made  good 
by  explanatory  evidence,  and  on  the  ground — Maule, 
J.,  doubting— that  the  actual  surrender  of  the  posses- 
sion of  the  paper  to  the  defendant  was  a  sufficient  con- 
sideration without  reference  to  its  contents.  Vt.  Sup. 
Ct.,  July  19, 1886.  ChurchiU  v.  Bradley.  Opinion  by 
RoweJl,  J. 

RAIIiROAD— FAII4T7RB  TO  STOP  AT  STREET  CROSSING- 

— The  failure  of  a  locomotive  Engineer  to  bring  his 
train  to  a  fuU  stop  at  a  street  crossing,  on  discovering 
that  an  approaching  team  is  frightened,  is  negligence. 
The  defendant  was  not  in  the  legitimate  use  of  the 
crossing  at  the  time  of  the  accident,  and  that  use  in- 
volved the  plaintiff  in  danger,  avoidable  by  the  de- 
fendant postponing  its  use  of  the  crossing  for  a  few 
moments.  The  supreme  and  first  use  of  a  street  is  for 
the  ordinary  travel  over  it— the  right  of  a  railroad  to 
operate  its  trains  across  it  is  subordinate  to  the  use  by 
the  general  public.  Tex.  Sup.  Ct.,  June  1,  1886.  Howt^ 
ton  &  T.  C.  Ry.  Co.  ▼.  Carbon,  Opinion  by  Robert- 
son, J. 

SAIiB— IMPLIED      WARRANTY- SALE    OF    GOODS    BY 

SPECIFIED  NAME.— In  the  Sale  of  goods  of  a  kind  speci- 
fied by  name  there  is  no  implied  warranty  that  the 
goods  bargained  for  are  of  a  quality  suited  for  any  par- 
ticular use.  The  evidence  on  the  part  of  the  plaintiff 
tended  to  prove  that  the  coal  was  more  suitable  for  the 
manufacture  of  glass  than  was  that  which  is  described 
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as  "  the  run  of  tbe  mine,**  and  that  both  sorts  were 
furnished  by  the  defendant.  The  plaintiff  also  offered 
proof  in  relation  to  the  nature  and  extent  of  the  dam- 
age to  the  glass  caused  by  the  use  of  the  inferior  coal. 
The  evidence  on  the  part  of  the  defendant  tended  to 
prove  that  the  ooal  delivered  to  the  plaintiff  was  Key- 
stone coal,  fine,  and  the  "  run  of  the  mine/*  and  was 
not  inferior  to  other  coal  of  that  description.  It  will 
be  perceived  that  by  the  terms  of  the  contract  there 
is  no  express  warranty  with  respect  to  the  quality  of 
the  coal.  In  England  the  older  decisions  enunciate 
the  general  principle  that  the  seller  is  not  liable  for  de- 
fects of  any  kind  in  the  thing  sold  unless  there  is  an 
express  warranty  or  fraud  on  the  part  of  the  seller.  A 
sound  price  is  not  tantamount  to  a  warranty  of  the 
quality  of  the  thing  sold.  Harvey  v.  Young,  Yelv.  21 ; 
Parkinson  v.  Lee,  2  East,  322.  In  Hall  v.  Conder,  2 
C.  B.  (N.  S.)  40,  it  is  said  that ''  the  law  is  quite  firmly 
established  that  on  the  sale  of  a  known  ascertained 
article  there  is  no  Implied  warranty  of  its  quality.*'  It 
is  true  that  in  some  oases  there  may  be  what  is  termed 
faUo  demonBtratio^  as  in  the  sale  of  goods  by  samples ; 
and  it  has  been  held  that  under  a  contract  to  supply 
goods  of  a  specified  description,  which  the  buyer  has 
had  DO  opportunity  of  inspecting,  the  goods  must  not 
only  in  fact  correspond  to  the  specific  description,  but 
must  be  salable  or  merchantable  under  that  descrip- 
tion. But  no  such  case  is  presented  by  this  record. 
The  contract  was  for  Keystone  coal,  fine  coal,  and  the 
run  of  the  mine,  and  the  plaintiff's  evidence  shows 
that  it  received  ooal  corresponding  to  this  particular 
description.  The  contract  specifies  Keystone  coal, 
*'  fine,  and  the  run  of  the  mine,**  and  there  Is  nothing 
else  in  its  terms  to  indicate  the  quality  contracted  for. 
When  delivered  at  the  place  designated,  the  plaintiff 
certainly  had  ample  opportunity  to  ascertain  the 
quality  by  an  Inspection.  There  is  therefore  uo  foun- 
dation for  an  implied  warranty,  and  the  authority  of 
Jones  v.  Just,  L.  R.,  3  Q.  B.  197,  is  applicable  to  the 
case  presented  by  this  record.  It  is  true  that  at  least 
in  two  of  the  States  the  doctrine  of  the  civil  law,  that 
a  sale  for  a  sound  price  implies  a  warranty  of  the 
thing  sold,  was  at  one  time  recognized  and  adopted. 
Bailey  v.  Nickels,  2  Root,  407;  Whitefield  v.  McLeod, 
2  Bay,  380.  But  in  most  of  the  States  this  doctrine 
has  been  repudiated.  In  Seixas  v.  Woods,  2  Caines,  48, 
Kent,  J.,  adopting  the  language  of  Sir  Edward  Coke, 
says  that  **  by  the  civil  law  every  man  is  bound  to  war- 
rant the  thing  he  selleth,  albeit  there  be  no  express 
warranty ;  but  the  common  law  bindeth  him  not,  un- 
less there  be  a  warranty  in  deed  or  law.**  And  in  a 
later  ease  the  same  court  decided  that  *'  there  Is  no  im- 
plied warranty  In  a  general  sale  that  the  quality  shall 
be  equal  to  the  price.*'  Hart  v.  Wright,  17  Wend.  269. 
In  Mixer  v.  Cobum,  11  Meto.  661,  Chief  Justice  Shaw 
says :  **  The  defendant  contends  that  there  was  an  im- 
plied warranty  on  the  sale  that  the  goods  were  mer- 
chantable and  sound.  But  we  think  this  position  can- 
not t>e  maintained.  The  rule  of  the  common  law  is 
well  established  that  upon  a  sale  of  goods,  if  there  is 
no  express  warranty  of  the  quality  of  the  goods  sold, 
and  no  actual  fraud,  the  maxim  ocweat  emptor  applies, 
and  the  goods  are  at  the  risk  of  the  buyer.**  The  cita- 
tion of  authorities  supplied  by  the  decisions  in  other 
States  would  seem  to  l>e  unnecessary,  as  in  Barnard  v. 
Kellogg,  10  Wall.  383,  the  Supreme  Court  of  the  United 
States  says :  '*  Of  such  universal  acceptance  is  the  doc- 
trine oaoeot  emptor  in  this  country  that  the  courts  of 
all  the  States  in  the  Union  where  the  common  law 
prevails,  with  one  exception,  sanction  it.**  The  rule 
caveat  emptor  has  always  received  the  sanction  of  the 
courts  in  this  State.  Hyatt  v.  Boyle,  5  Gill  &  J.  120; 
Gunther  v.  Atwell,  19  Md.  171;  Rice  v.  Forsyth,  41  id. 
404.  And  in  one  of  the  latest  cases  in  which  this 
question  was  presented  the  court  said :  **  The  law  is 


well  settled  that  when  a  known,  described  and  defined 
article  is  ordered,  even  of  a  manufacturer,  although  1^ 
is  stated  to  be  required  by  the  purchaser  for  a  particu- 
lar purpose,  and  if  the  known,  described  and  defined 
thing  be  actually  supplied,  there  is  no  implied  war- 
ranty that  it  shall  answer  the  particular  purpose  in* 
tended  by  the  buyer.  In  such  case  the  purchaser  takee 
upon  himself  the  risk  of  its  effecting  its  purpose.*' 
Rasin  v.  Conley,  58  Md.  66.  In  the  case  now  under 
consideration  the  contract  was  for  the  sale  and  deliv* 
ery  of  Keystone  coal,  either  fine  or  the  run  of  the 
mine,  and  it  was  not  even  specified  in  the  contract 
that  the  ooal  was  to  be  fit  for  any  particular  purpose. 
The  evidence  of  the  plaintiff  shows  that  the  coal  re* 
ceived  from  the  defendant  was  the  kind  of  coal  de- 
scribed  in  the  contract.  Md.  Ct.  App.,  June  24, 1886. 
Warren  Olass  Works  Co.  v.  Keystone  Coal  Co.  Opin- 
ion by  Yellott,  J. 

Water  anb  watbb-coubsbs  ~  mux  ~  watbr- 
WHSBL8— USB  OF— BBSSBVATiON.— A  grant  of  a  right 
to  build  a  mill,  and  the  privilege  to  draw  and  use  the 
water  from  a  mill-pond  **  for  the  purpose  of  carrying 
said  mill**— the  grantor  reserving  the  right  **tothe 
use  of  sufficient  water  from  said  pond  to  carry  a  fuU- 
iug-milland  three  brea«t-wheels,**  withfthe  machinery 
connected  with  the  same — does  not  restrict  the  grantor 
to  the  use  of  breast-wheels,  but  limits  him  to  '*  the 
quantity  of  water  sufficient  to  carry  three  breast- 
wheels.*'  Mass.  Sup.  Jud.  Ct.,  July  8, 1886.  Cohum  v. 
Middlesex  Co,    Opiuion  by  Field,  J. 

WHX— BBQUB8T  — OBANDCHIIiDBBN    OP   TESTATOR 

TAKING  BY  FEB  OAPITA.— A  testator,after  making  pro* 
vision  for  his  widow,  bequeathed  a  certain  portion  of 
his  estate  to  his  executors,  as  trustees,  to  pay  the  in- 
come to  his  two  sons  J.  and  F.  in  equal  shares  during 
their  lives,  and  on  the  decease  of  either,  leaving  no 
children  or  wife,  the  reversion  to  go  to  such  children 
and  wife.  The  third^clause  of  the  will  provided  that 
if  J.  and  F.  "  leave  no  issue,  then  my  will  is  that  said 
reversion,  in  both  cases  or  either  case,  shall  go  to  all 
my  grandchildren  in  equal  shares,  as  hereinafter  pro- 
vided with  reference  to  other  portions  of  my  estate.** 
A  subsequent  clause  in  the  will  provided  that  certain 
other  portions  of  the  estate  should  l>e  given  to  J.  and 
F.,  and  with  the  same  disposition  of  the  reversion  and 
remainder  to  their  wives  and  children  as  provided 
in  the  said  third  clause;  and  if  they  should  leave  uo 
wife  or  children,  *' then  equally  to  all  my  grandchil- 
dren that  may  l>e  living.*'  £eZd,  that  upon  the  death 
of  J.,  leaving  no  wife  or  children,  that  all  the  grand- 
children of  the  testator  were  entitled  to  have  the 
share  of  J.,  held  by  the  trustees,  divided  among  them 
per  capita^  and  that  the  fund  was  not  to  be  divided  per 
stirpes.  Held  also,  that  the  words  **  that  may  be  liv- 
ing **  meant  '*  living  at  the  death  of  J.  or  F.**  Mass. 
Sup.  Jud.  Ct.,  July  3, 1886.  MorrUl  y,  PMUips.  Opin- 
ion  by  Morton,  C.  J. 

ANNUITY  —  APPOBTIONABLB  —  INTEREST  — 

TAXES.— The  will  gave  tl,000  to  the  testator's  wife; 
also  *Hhe  whole  interest  and  income  of  16,000,  to  be 
paid  to  her  each  and  every  year  during  her  life ;  **  and 
so  much  of  the  $6,000  itself  as  should  be  required  to 
support  her  in  a  manner  becoming  her  station  in  life, 
if  the  *'said  interest  or  income**  should  prove  insuffi- 
cient to  effect  that  purpose,  and  then  provided  that 
the  personal  estate  should  t>e  sold  or  rented  **  to  raise 
funds  to  pay  debts,  legacies  and  exi>en8es.**  JBeld, 
that  the  widow  was  entitled  to  the  whole  of  the  in- 
come and  interest,  without  deduction  of  taxes  or  ex- 
penses. An  annuity  given  to  a  widow  in  lieu  of  dower 
is  apportionable,  and  payable  for  a  part  of  a  year  to 
the  time  of  the  annuitant*^  death.  Vt.  Sup.  Ct.,  July 
19,  1886.  Matter  of  Cushing's  WiJL  Opinion  by  Yeft- 
Bey,  J. 
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CURRENT  TOPICS. 

THERE  is  no  reading  more  entertaining  than 
French  history,  and  very  good  vacation  read- 
ing for  lawyers  is  Mr.  James  Breck  Perkins'  new 
history  of  **  France  under  Mazarin,  with  a  review 
of  the  administration  of  Richelieu."  This  work 
gives  a  rapid  but  very  comprehensive  view  of  the 
events  of  Richelieu's  administration,  without  add- 
ing much  to  our  former  stock  of  information,  or 
presenting  the  wily,  intrepid  and  imscrupulous  car- 
dinal in  any  new  light.  But  the  main  topic,  the 
administration  of  Mazarin,  is  treated  with  consider- 
able fulness,  and  the  writer  has  had  the  advantage 
of  some  new  sources  of  information,  particularly 
the  eameta^  or  note-books  of  the  minister,  in 
which  he  set  down  his  inmost  thoughts  and  his  real 
designs  and  opinions.  Mr.  Perkins  also  convinces 
us  that  Mazarin  was  the  favored  lover  of  the  regent, 
Anne.  These  two  great  cardinals  imintentionally 
did  a  great  deal  toward  bringing  about  the  fall  of 
monarchy  in  France  by  depressing  the  nobles  and 
exalting  the  crown  to  absolutism,  until  the  inevita- 
ble result  was  the  rising  of  the  oppressed  people 
against  the  king  a  century  later.  These  volumes 
will  convince  the  reader  that  the  world  is  better 
than  it  used  to  be,  despite  the  contrary  opinion  of 
some  gloomy  religionists.  There  certainly  never 
was  a  viler  and  more  despicable  people  or  era  than 
those  here  depicted.  It  was  the  age  of  easy  virtue 
and  uneasy  vice.  Everybody  was  false,  faithless, 
venal,  greedy,  cruel,  licentious,  debauched,  unpatri- 
otic —  women  as  well  as  men,  and  the  women  rather 
the  worse — the  only  restraining  characteristic  was 
timidity,  and  the  only  alleviating  characteristics 
that  we  can  recall  were  the  bravery  which  has  al- 
ways been  common  to  Frenchmen,  and  the  wit 
which  has  been  the  possession  of  many.  Mr.  Per- 
kins' style  is  not  remarkable,  but  it  is  by  no  means 
dull  or  heavy,  and  is  occasionally  enlivened  by 
some  touches  of  antithesis  and  sly  humor.  His  ac- 
count of  the  development  of  the  French  judicial 
system  will  be  of  peculiar  interest  to  lawyers.  The 
first  judges  were  the  nobles,  but  judicial  duties  be- 
coming irksome  to  them  they  called  in  clerks, 
learned  in  the  law,  to  act  as  advisers.  '^The  ad- 
visers and  assistants,"  says  Mr.  Perkins,  ''in  time 
became  themselves  the  judges.  They  became  the 
bombazine  for  the  ermine.  To  hear  prolix  discus- 
sions of  Latin  texts  which  they  could  not  imder- 
stand,  containing  rules  of  law  which  they  could  not 
comprehend,  was  repugnant  to  gentlemen  who  did 
not  wish  to  exchange  their  swords  for  inkstands. 
It  was  not  pleasant  for  a  gentleman  longing  for  the 
chase  or  the  tournament  to  listen  to  a  tedious  and 
confusing  trial,  only  to  become  in  his  decision  the 
mouthpiece  of  some  black-gowned  student  of  Bo- 
logna, who  did  not  know  the  first  rules  of  venery, 
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and  who  was  ignorant  alike  of  the  art  of  the 
troubadour  and  the  weight  of  a  coat  of  mail." 
Speaking  of  the  crazy  queen  Christine,  he  says: 
*'  Her  reputation  as  a  murderess  did  not  make  her 
so  unwelcome  as  her  character  as  a  bore."  She 
"possessed  a  considerable  amount  of  miscellaneous 
information,  which  was  perhaps  extraordinary  in  a 
monarch,  but  would  have  been  very  superficial  in  a 
subject."  Of  Mad.  de  Longueville,  a  Oond^,  the 
mistress  of  Rochefoucauld,  who  becoming  penitent 
after  losing  her  power,  retired  to  a  convent:  "The 
next  year,  wishing  to  do  still  more  penance  for  her 
past  sins,  she  returned  to  her  husband  in  Nor- 
mandy, and  lived  with  him  till  his  death."  Of  the 
Elector  of  Saxony  he  says,  "his  piety  was  such 
that  on  the  days  when  he  received  the  communion 
he  never  got  drunk  in  the  morning."  Again  :  It 
was  felt  that  the  right  to  beat  one's  peasantry,  oc- 
casionally, ran  with  the  land."  We  can  heartily 
commend  these  volumes  as  a  learned,  dignified, 
wise  and  entertaining  contribution  to  French  his- 
tory by  an  American  scholar. 


Those  gentlemen  who  believe  that  nobody  can 
ever  tell  what  any  statute  means  will  feel  great  joy 
over  the  disagreement  between  the  Court  of  Appeal 
and  the  lord  chief  justice  in  respect  to  the  con- 
struction of  the  statute  which  provides  that  costs 
shall  follow  the  event  unless  the  trial  judge  shall 
"for  good  cause  otherwise  order."  The  lord  chief 
justice  takes  thb  to  invest  the  trial  judge  with  an 
absolute  and  conclusive  discretion;  and  on  the 
other  hand  the  Court  of  Appeal  treat  the  existence 
of  good  cause  as  a  question  of  fact,  and  subject  to 
review.  Non  nostrum  tantas  componere  lites,  but  here 
omr  courts  would  probably  say  that  the  matter  was 
reviewable  only  for  a  manifest  "abuse  of  discre- 
tion." The  lord  chief  justice  argues  that  "  good  " 
implies  opinion  and  a  moral  judgment,  as  to  which 
opinions  will  widely  differ,  and  rather  satirically 
observes  that  "it  is  desirable  to  treat  it  as  a  ques- 
tidh  of  fact  only  if  it  is  wished  to  multiply  appeals, 
and  to  introduce  the  interesting  element  of  Certain 
uncertainty  into  the  otherwise  strict  and  certain 
science  of  the  law,"  and  he  concludes  his  judgment 
in  Huxley  v.  West  London  Extension  By.  Co.^  17 
Q.  B.  Div.  878,  with  the  following  lively  remarks : 
"I make  no  apology  for  the  strength  of  some  of 
the  expressions  which  I  have  used.  If  I  have 
spoken  strongly  it  is  because  I  have  felt  strongly. 
It  cannot  be  necessary  to  disclaim  all  intentional 
offense.  For  the  Court  of  Appeal  I  have,  as  every 
lawyer  must  have,  deep  and  genuine  professional 
respect.  But  I  think  that  in  their  recent  decisions 
on  this  matter  they  have  unnecessarily,  and  there- 
fore mischievously,  interfered  with  the  discretion 
of  the  judges.  I  do  not  speak  of  their  dignity  and 
independence.  These  are  personal,  and  may  exist 
and  be  displayed  as  well  by  the  youngest  magis- 
trate of  the  smallest  borough  as  by  the  lord  chan- 
cellor himself.  But  I  speak  of  an  interference 
which,  if  unnecessary  and  uncalled  for,  is  a  practi- 
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cal  impediment  to  the  due  administration  of  jus- 
tice, lessens  the  authority  and  therefore  the  useful- 
ness of  the  judge,  fetters  the  free  and  conscientious 
exercise  of  that  discretion,  which  in  right  hands 
and  rightly  used  is  one  of  the  most  precious  as 
well  as  the  most  powerful  weapons  in  the  armory 
of  justice,  and  adds  to  the  difficulties  and  expenses 
of  the  suitor,  already  grievous  to  be  borne.  I  was 
brought  up  under  a  system  in  which  discretion 
when  given  was  practically  absolute.  It  was  the 
unbroken  tradition  of  Westminster  Hall.  I  be- 
lieve that  system  worked  justice  and  saved  expense. 
I  hope  I  may  be  forgiven  if  with  what  energy  re- 
mains to  use  I  strive,  after  many  years'  experience, 
and  drawing  near  the  close  of  my  judicial  career, 
to  preserve  this  unfettered  discretion,  which,  in  my 
opinion,  was  given  me  by  Parliament,  and  which  I 
have  never,  at  least  unintentionally,  abused."  In 
three  cases  under  review  there  had  been  verdicts 
for  fifty  pounds  in  one  case  and  one  farthing  in 
each  of  the  others.  His  lordship  had  declined  to 
make  any  order  in  the  first,  on  the  ground  that  the 
later  decisions  of  the  Court  of  Appeal  had  ren- 
dered the  principles  of  the  jurisdiction  "wholly 
unintelligible.*'  There  was  an  appeal,  and  the 
Court  of  Appeal  held  that  the  plaintiff  might  prop- 
erly have  been  deprived,  and  so  on  a  rehearing  his 
lordship  denied  costs,  remarking  that  **it  is  very 
possible  that  on  a  second  appeal,  and  on  further 
argument,  the  Court  of  Appeal  may  change  its 
mind  and  hold  that  there  was  no  good  cause  for 
making  the  order.''  And  he  denied  costs  in  the 
other  cases,  warning  the  defendant  that  '*  the  Court 
of  Appeal  will  very  likely  arrive  at  a  totally  differ- 
ent conclusion."  It  seems  to  us  that  the  exercise 
of  the  discretion  in  question  should  be  set  aside 
only  where  a  verdict  would  be,  for  manifest  passion, 
prejudice  or  corruption ;  that  the  trial  judge  must 
be  much  better  able  to  determine  the  matter  than 
the  appeal  judges;  and  that  the  opinion  of  the 
trial  judge  is  intended  to  be  the  primary  and  gen- 
erally conclusive  test. 


Thi  growing  tendency  to  submit  all  questions  of 
fact  to  the  test  of  expert  judgment  is  widely  in- 
creasing, and  in  our  opinion  is  very  much  to  be  de- 
precated. It  is  a  tendency  similar  to  that  which 
would  substitute  the  judgment  of  the  magistrate 
for  that  of  the  jury  in  determining  questions  of 
fact.  There  is  scarcely  a  conceivable,  practical 
question  on  which  an  ingenious  lawyer  will  not 
produce  an  ** expert  witness,"  who  professes  to 
have  made  the  particular  matter  a  study,  and  to 
know  much  better  about  it  than  the  average  of  the 
community  can  know.  The  most  absurd  instance 
of  this  that  has  ever  arisen  to  our  knowledge  was 
in  Re  Eard&n^  which  we  reported  lost  week,  where 
Professor  Morley  was  proffered  as  an  ** expert"  to 
testify  that  **Hand  Grenade  Fire  Extinguisher"  is 
a  **  fancy  term,"  with  a  view  to  a  trade-mark  mon- 
opoly. The  judge  refused  to  be  convinced  by  this 
learned  gentleman's  affidavit  to  such  apparent  non- 


sense, although  he  wished  to  treat  him  *'  with  re- 
spect." The  term  is  clearly  no  more  **  fancy  "  than 
"horse  rake,"  or  than  "snowflake  crackers,"  a 
term  which  comes  home  to  our  bosoms  and  busi- 
ness in  regard  to  our  townsman  Mr.  Larrabee's  pro- 
duction, which  were  the  subject  of  litigation  in 
Larrabee  v.  Letois,  67  Ga.  661 ;  S.  C,  44  Am.  Rep. 
785.  But  a  professor  can  always  be  found  so 
learned  that  any  desired  nonsense  can  be  com- 
mended to  his  intellect.  We  do  not  despair  of  one 
who  will  yet  swear  that  it  is  by  no  means  certain 
that  the  moon  is  not  made  of  green  cheese.  Much 
learning  doth  make  some  mad. 


Volumes  75  and  76  of  the  American  Decisions 
are  at  hand,  shortly  to  be  followed  by  volumes  78 
and  74,  the  derangement  having  been  caused  by 
the  great  fire  in  the  publishing  house.  The  pub- 
lishers announce  that  the  series  will  be  completed 
in  one  hundred  volumes,  July  4,  1888.  This  num- 
ber is  about  what  we  originally  expected.  The 
work,  especially  under  the  present  editorial  charge 
of  Mr.  Freeman,  has  been  very  well  done,  so  far  as 
we  can  judge  without  a  critical  examination,  and 
will  prove  a  welcome  and  useful  substitute  for  the 
wearisome  mass  of  adjudications  from  which  it  has 
been  culled.  We  are  glad  to  know  that  it  is  suc- 
cessful and  appreciated.  We  also  desire  to  ac- 
knowledge our  constant  reliance  on  Mr.  Williams' 
most  excellent  Annual  Digest,  of  which  the  volume 
for  1885  is  at  hand.  It  seems  to  us  as  nearly  right 
as  a  digest  can  be,  opinions  of  course  sometimes 
differing  as  to  classification  and  arrangement, 
which  are  necessarily  arbitrary.  The  Annual  Digest 
is  one  of  the  lawyers'  indispensable  books,  and 
will  remain  so  until  the  era  of  general  codification, 
and  perhaps  always. 


NOTES  OF  CASES. 

IN  JjniiwUU,  jy.  A,  ^  0,  Ry.  Co.  v.  Thompton, 
Indiana  Supreme  Court,  June  17,  1886,  it  was 
held  that  a  carrier  of  passengers  is  not  liable  for 
negligence  to  a  passenger  injured  while  fraudu- 
lently travelling  on  a  pass  issued  to  another  person, 
but  the  presumption  of  honesty  and  innocence  is 
one  of  the  strongest,  and  will  overcome  an  infer- 
ence that  a  passenger  was  wrongfully  on  a  train, 
where  the  only  foundation  for  such  an  inference  is 
the  fact  that  a  pass  issued  to  another  person  was 
found  in  his  pocket  after  death.  The  court  said: 
**We  accept  as  good  law  the  doctrine  of  the  de- 
cided cases,  that  one  who  fraudulently  attempts  to 
ride  on  a  non-transferable  pass  issued  to  another 
person  is  not  a  passenger  to  whom  the  carrier  owes 
a  duty  to  carry  safely.  A  person  who  enters  a  train 
on  a  pass  to  which  he  has  no  right  cannot,  there- 
fore, maintain  an  action  for  injuries  caused  by  the 
carrier's  negligence.  Chicago^  etCy  Co.  v.  Muhie^  83 
111.  427;  Toledo,  «fo.,  Co,  v.  Broo1c%,  81  id.  245; 
Toledo  J  etc.,  Co.  v.  Beggs,  85  id.  80j^  Brown  v.  Mi^- 
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9ouriy  etc,,  Co.,  64  Mo.  686.  This  rule  is  founded 
on  Bouud  principle,  since  it  is  a  fundamental  doc- 
trine of  the  law  that  one  who  is  guilty  of  a  fraud 
cannot  enforce  any  rights  arising  out  of  his  0¥m 
wrong.  It  is  also  in  close  agreement  with  the  rule 
that  a  carrier  owes  no  duty  to  an  intruder.  Indian- 
apolis,  etc,  Co.  v.  Piizer,  9  N.  E.  Rep.  810  (Novem- 
ber term).  The  difficult  question  is  whether  the 
evidence  can  be  justly  said  to  prove  that  Eichler 
was  attempting  to  fraudulently  use  the  pass  issued 
to  Whaling.  There  is,  as  we  have  intimated,  no 
evidence  that  he  procured  the  pass  fraudulently,  or 
was  attempting  to  travel  on  it,  except  such  as  is 
supplied  by  the  fact  that  after  his  death  the  pass 
was  found  in  his  pocket.  For  any  thing  that  ap- 
pears he  may  have  been  the  mere  custodian  of  it  for 
Whaling.  The  presumption  always  is  in  favor  of 
honesty  and  fair  dealing,  and  he  who  asserts  the 
contrary  must  prove  it.  A  presimiption,  like  a 
prima  fads  case,  remains  available  to  the  party  in 
whose  favor  it  arises  until  overcome  by  countervail- 
ing evidence.  Bat€S  v.  Pricket,  5  Ind.  22 ;  Adams 
V.  Slate,  87  id.  578,  see  page  676;  Cleveland,  etc,, 
Co,  V.  IfetDell,  104  id.  264;  8.  C,  8  N.  E.  Rep.  886. 
The  presumption  in  favor  of  Eichler^s  good  faith 
and  honesty  was  not  overcome.  It  cannot,  indeed, 
be  justly  said  that  tliere  was  any  evidence  impugn- 
ing it,  for  the  conductor's  testimony  does  not  show 
that  Eichler  did  not  pay  his  full  fare,  nor  does  it 
show  that  he  was  fraudulently  in  possession  of  the 
pas9  issued  to  Whaling.  There  are  many  ways  in 
which  he  may  have  honestly  and  fairly  obtained 
possession  of  the  pass.  It  may  have  been  intrusted 
to  him  by  Whaling,  or  he  may  have  found  it.  We 
cannot  consent  to  characterize  an  act  as  fraudulent 
frouQ  the  single  fact  that  on  a  dead  man^s  body  is 
found  a  pass  issued  to  another  person.  If  there 
were  attendant  circumstances  maJring  it  probable 
that  the  pass  had  been  wrongfully  used  the  case 
would  be  different;  but  here  there  are  no  such 
facts,  for  the  conductor  says  that  he  did  not  know 
the  man  who  presented  the  pass.  It  seems  much 
more  reasonable  that  the  appellant,  who  issued  the 
pass,  should  explain  why  and  to  whom  it  was  is- 
sued, and  secure  the  testimony  of  the  man  to  whom 
it  was  given,  or  else  show  what  had  become  of  him, 
than  to  presume  from  the  fact  that  it  was  found  in 
a  dead  man^s  pocket  that  it  had  been  dishonestly 
obtained,  or  fraudulently  used.  The  appellant  had 
the  coupon  in  its  possession,  and  if  it  was  true  that 
it  had  been  dishonestly  used  it  could  have  pro- 
duced it,  and  given  some  evidence  at  least  to  prove 
that  fact.  It  is  said  by  counsel  that  *  after  the 
wreck  the  conductor  accounted  for  all  the  passen- 
gers by  the  tickets,  papers  and  coupons  taken  up ; 
that  his  report  showed  eight  persons  to  be  missing, 
among  them  the  man  supposed  to  be  J.  M.  Whal- 
ing.' The  testimony  of  the  conductor  is  that '  eight 
persons  were  missing;  among  them  was  the  man  I 
supposed  to  be  J.  M.  Whaling.'  We  have  carefully 
searched  the  record  to  ascertain,  if  possible,  how 
many  bodies  were  recovered,  but  we  can  find  no 
evidence  showing  that  more  than  two  were  recov- 


ered. We  find  evidence  proving  that  Blue  river 
was  very  high ;  that  the  body  of  Eichler  was  swept 
two  miles  down  stream,  and  the  fair  presumption 
is  that  Whaling's  body  was  not  recovered.  This 
leads  to  the  further  presumption,  since  it  is  the  one 
consistent  with  good  faith  and  honesty  on  the  part 
of  Eichler,  that  Whaling  was  on  the  train,  and  had 
himself  used  the  pass.  Nor  is  there  any  thing  un- 
natural or  unreasonable  in  this  inference,  for  it  is 
not  at  all  improbable  that  Whaling  may  have  in- 
trusted his  pass  to  Eichler  for  safe  keeping.  It  is 
perfectly  reasonable  to  infer  that  if  Whaling  was 
on  the  train  he  himself  used  the  pass.  Any  other 
inference  would  be  a  strained  and  unnatural  one. 
At  all  events,  this  inference  is  the  one  that  best 
comports  with  the  theory  of  honesty  and  good 
faith,  and  the  jury  did  no  wrong  in  adopting  it; 
for  any  other  theory  would  require  the  presumption 
that  Eichler  had  stolen  the  pass,  or  that  both  he 
and  Whaling  were  guilty  of  fraud.  The  inference 
—  for  it  cannot,  with  justice  or  accuracy,  be  called 
a  *  presumption  *  —  arising  from  the  fact  of  finding 
the  pass  in  Eichler's  pocket  after  his  death, 
is  a  special  one,  while  the  presumption  of  good 
faith  is  a  general  one.  Tjie  court  may  in- 
struct the  jury  that  the  presumption  is  in  fa- 
vor of  good  faith  and  honesty,  but  it  could 
not  rightfully  instruct,  as  matter  of  law,  that 
the  fact  that  the  pass  was  found  in  Eichler's  pocket 
created  a  presumption  that  it  was  fraudulently 
used,  and  this  proves  that  the  inference  must  give 
way  before  the  general  legal  presumption.  But  if 
we  grant  that  the  fact  that  the  pass  was  found  in 
Eichler's  pocket  creates  a  presumption,  and  that 
there  is  a  conflict  of  presumptions,  still  the  one  in 
favor  of  good  faith  is  the  stronger,  and  will  break 
down  the  other.  In  Potter  v.  Titeonib,  7  Me.  809, 
there  was  a  conflict  of  presumptions,  and  it  was 
held  that  a  presumption  in  favor  of  good  faith 
would-  outweigh  a  presumption  of  payment.  Where 
a  party  is  found  in  possession  of  a  document  the 
presumption  is  that  he  came  by  it  fairly.  JBcuen  v. 
Henry,  6  Ark.  86.  The  general  principle  runs 
through  all  the  law  that  where  the  facts  of  a  case 
are  consistent  with  both  honesty  and  dishonesty 
the  courts  will  adopt  the  construction  which  is  in 
favor  of  hoiSesty.  Greenwood  v.  Lowe,  7  La.  Ann. 
197;  Bradish  v.  Bliss,  85  Vt.  826.  It  cannot  there- 
fore be  justly  held  that  the  juiy  erred  in  acting 
upon  the  general  presumption  in  favor  of  honesty 
and  good  faith,  since  a  presumption,  until  over- 
come, makes  a  pHma  /aeie  case.** 


In  Am,  Solid  Leather  Button  Co,  v.  Anthony, 
Rhode  Island  Supreme  Court,  July  8,  1886,  it  was 
held  that  numbers  arbitrarily  chosen  may  be  taken 
as  trade-marks,  and  will  be  protected  as  such,  but 
numbers  already  in  use  and  known  to  the  trade  in 
connection  with  given  styles  of  goods  cannot  be 
appropriated  to  his  exclusive  use  by  a  maker  of 
such  styles  of  goods.  The  court  said:  "Within 
limits,  which  are  well  defined,  a  combination  of  let- 
ters or  figures,  arranged  for  convenience  or  to  at- 
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tract  attention,  may  serre  the  purpose  of  a  trade- 
mark as  well  as  a  device  invented  or  arbitrarily 
selected.  So  a  person  may  have  different  symbols 
for  different  grades  of  goods,  which  in  the  same 
way  will  indicate  both  quality  and  origin  with  re- 
spect to  the  goods  so  marked.  A  manufacturer 
may  adopt  such  symbols  not  simply  to  mark  a  style 
or  quality,  but  hi»  style  and  hU  quality  as  well  He 
is  entitled  to  have  his  style  and  his  quality  pro- 
tected from  misrepresentation,  and  to  have  the 
benefit  of  any  favorable  reputation  they  may  have 
gained.  The  doctrine  applicable  to  cases  of  this 
character  is  clearly  set  forth  in  Shaw  Stocking  Co, 
V.  Maeh,  21  Blatch.  1,  6,  as  follows:  *It  is  very 
clear  that  no  manufacturer  would  have  the  right 
exclusively  to  appropriate  the  figures  1,  2,  8  and  4, 
or  the  letters  A,  B,  0  and  D,  to  distinguish  the 
first,  second,  third  and  fourth  quality  of  his  goods, 
respiectively.  Why?  Because  the  general  signifi- 
cation and  common  use  of  these  letters  and  figures 
are  such  that  no  man  is  permitted  to  assign  a  per- 
sonal and  private  meaning  to  that  which  has,  by 
long  usage  and  universal  acceptation,  acquired  a 
public  and  generic  meaning.  It  is  equally  clear 
however  that  if  for  a  long  period  of  time  he  had 
used  the  same  figures  in  combination,  as  '  8214,*  to 
distinguish  his  0¥m  goods  from  those  of  others,  so 
that  the  public  had  come  to  know  them  by  these 
Humerals,  he  would  be  protected.  The  courts  of 
last  resort  in  Connecticut,  in  Massachusetts  and  in 
New  York  have  distinctly  held  this  doctrine. 
Boardman  v.  Meridm  Britannia  Co.y  85  Conn.  402; 
Lavyrenee  Co,  v.  LowdL  liUlSy  129  Mass.  825;  OiUott 
V.  Ssterhrook,  48  N.  Y.  874.  The  numerals  sustained 
being  respectively  *2840,'  *523'  and  *808.'  In 
this  case  the  numerals  <  880 '  had  been  adopted  to 
mark  a  style  of  hose  made  by  the  complainant,  viz., 
a  mottled  drab,  and  although  the  label  used  by  the 
defendants  bore  their  own  and  not  the  complain- 
ant's name,  an  injunction  was  granted  against  their 
use  of  the  nimierals,  upon  the  ground  ^that  the 
complainant  had  used  these  numerals  long  enough 
to  convey  to  any  one  versed  in  the  nomenclature  of 
the  trade  a  precise  understanding  of  what  goods 
were  intended  when  the  numerals  were  used  alone, 
disconnected  from  any  intrinsic  information.'  The 
defendants  in  the  case  last  quoted,  as  in  the  case 
before  us,  were  dealers  and  not  manufacturers.  In 
Manufacturing  Co,  v.  Trainer^  101  U.  8.  51,  strongly 
relied  on  by  the  defendants,  the  court  based  its  de- 
cision upon  the  fact  that  the  letters  *  A.  C.  A.'  de- 
noted quality  simply,  and  not  origin.  Judge  Clif- 
ford dissented  from  this  conclusion  of  fact.  If,  as 
stated  in  that  case,  indication  of  origin  is  ^  entirely 
overborne  by  the  patent  fact  that  the  label  discloses 
the  name  in  full  of  the  manufacturers,  we  do  not 
see  why  any  trade -mark,  coupled  with  the  name  of 
the  real  manufacturers,  might  not  be  used,  for  ac- 
cording to  the  language  of  the  opinion  the  indi- 
cation of  origin  by  the  use  of  the  trade-mark  would 
be  •overborne'  by  the  disclosure  of  the  maker's 
name.    We  do  not  think  that  the  court  meant  that 


the  case  should  go  to  this  extent  It  simply  found 
that  the  letters  in  that  case  did  not  indicate  origin, 
and  hence  dismissed  the  bill.  Applying  the  rule, 
which  we  have  here  recognized,  we  come  to  the 
questions  of  fact  in  this  case.  It  appears  from  the 
testimony  that  the  numbers  *60'  and  *7C'  were 
used  by  T.  F.  N.  Finch,  and  had  become  known 
to  the  trade  as  applied  to  the  same  styles  before 
the  complainant  used  them.  If  this  be  so  the  com- 
plainant cannot  appropriate  these  numbers  to  its 
exclusive  use.  The  only  other  numbers  proved  to 
have  been  used  by  the  defendants,  Anthony,  Cow- 
ell  &  Co.,  are  *80'  and  •111.'  We  think  these 
numbers  indicate  origin  as  well  as  style.  The  fact 
that  orders  for  goods  refer  to  numbers,  which  have 
become  associated  with  a  particular  style  of  nail 
only  by  the  complainant's  association  of  the  niun- 
ber  with  the  style,  raises  a  natural  inference  that 
persons  ordering  by  that  number  suppose  they  are 
ordering  goods  of  a  style  made  by  the  complainant. 
We  therefore  think  that  in  the  use  of  these  num- 
bers, as  against  the  defendants,  Anthony,  Cowell  & 
Co.,  the  complainant  is  entitled  to  protection  ac- 
cording to  the  prayer  of  the  bill.  As  to  the  other 
defendants,  in  the  absence  of  testimony  to  show 
their  use  of  any  numbers  claimed  by  the  complain- 
ants other  than  *  60 '  and  '  70,'  the  bill  must  be 
dismissed." 


EXTRACT  FROU  THE  ANNUAL  ADDRESS   BE 

FORE  THE  AMERICAN  BAR  ASSOCIATION, 

AT  SARATOGA,  AUG,  19,  1886,  BY 

THOMAS  J,    SEMMES,     OF 

LOUISIANA. 

THERE  is  no  doubt  that  common-law  lawyers  are 
■lowly,  perhaps  unoonsciously,  beooraing  accas- 
tomed  to  the  same  modes  of  legal  thought,  and  to  the 
same  oonoeptions  of  legal  priuoiple,  which  character- 
ize the  compilations  of  Juttinlan^aud  which  have  made 
the  Romau  law  the  lingxia  franca  of  Modem  Europe, 
and  the  two  systems  will  be  alike.  Every  legislative 
change  of  the  common  law  in  modem  times  is  but  an 
unoonscioQs  introduction  of  some  civil  law  ingredient 
or  conception. 

Bentham,  by  his  laborious  analysis  of  legal  concep- 
tions, arrived  at  results  which  the  Roman  juriscon- 
sults, 1,600  years  before,  had  assumed  to  be  well  estab- 
lished propositions. 

In  this  respect  at  least,  Bentham  was  not  pillaged* 
although  Talleyrand  speaks  of  him  as  "pillaged  by  all 
the  world  yet  always  rich,'*  and  Sir  Henry  Maiite 
says :  *'  I  do  not  know  a  single  law  reform  effected 
since  Bentham*s  day,  which  cannot  be  attributed  to 
his  inflaence." 

The  Roman  law  Is  for  the  modern  jurisconsult,  what 
the  chef  d'oeuvres  of  antiquity  are  to  the  artist ;  it  is 
a  masterpiece  of  foresight,  of  justice  and  of  composi- 
tion, and  the  elements  of  this  vast  structure  have 
built  into  the  legislation  of  the  civilized  world. 

What  is  there  then  in  the  origin,  the  histoiy  or  the 
development  of  the  common  law  which  renders  its 
codification  impracticable?  What  the  Roman  law- 
yers did  in  the  time  of  Justinian,  we  can  surely  do, 
and  mora. 

Hume  say^  of  them,  •*  it  is  remarkable  that  in  the 
decliae  of  Roman  learning,  when   the  philosophers 
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were  auiversally  iufected  with  superstitiou,  aud  the 
poets  aud  historiaus  with  barbarism,  the  lawyers, who 
iu  other  oouutries  are  seldom  models  of  scieuoe  aud 
politeoess,  were  yet  able  by  the  oonstaut  study  and 
close  imltatiou  of  their  predecessors,  to  malntaia  the 
same  fi^ood  sense  iu  their  decisious  aud  reasouings  aud 
the  same  parity  iu  their  language  aud  expression.'* 
Hist,  of  Eug.,  voL  3,  p.  300. 

Jostiulan  appreciated  the  task  of  codiflcatiou,  he 
says  in  his  preface  addressed  to  Tribouiau:  **We 
have  been  encouraged  by  the  success  of  the  Code  to 
undertake  the  full  and  complete  revision  of  the  whole 
law,  aud  to  correct  aud  reform  the  entire  Roman  jur- 
isprudeuce,  and  to  compile  In  one  volume,  all  the  scat- 
tered writiugs  of  the  jurisprudents;  a  work  which  has 
been  cousidered  impossible,  aud  which  no  one  has 
heretofore  dared  to  undertake;  but  with  uplifted 
bauds  invokiug  Divine  assistance,  we  have  entered  on 
this  work,  trustiug  to  God,  who  enables  men  to  ac- 
complish the  most  desperate  enterprises,  to  help  us  by 
his  iufinite  power  to  complete  it.  Aud  when  it  is 
completed,  we  wish  it  to  be  regarded  as  the  temple 
and  sanctuary  of  justice,**  par.  5. 

He  called  the  proposed  compilation  or  digests  a 
Code,  for  he  says  in  the  same  preface,  **  ideo  jubemmut 
duohits  istia  codloihua  omnia  guhemari  uno  cot%stitti- 
tionum  altero  juris  enudaeti  et  iu  futurum  codicem 
compositi,'*  par.  11. 

In  his  preface  to  the  digests,  when  published  as  the 
laws  of  the  Empire,  he  speaks  thus  of  the  work  which 
has  been  accomplished :  '*  Que  of  the  most  admirable 
effects  of  the  work  which  has  been  done  is,  that  our 
compilation  coutains  more  in  its  brevity,  than  can  be 
found  in  the  multiplicity  of  the  ancient  laws,  for 
although  heretofore  a  great  many  laws  were  made, 
nevertheless  very  few  of  them  were  cited  by  litigants 
iu  support  of  their  causes,  either  for  the  waut  of 
books,  which  euds  with  the  last  report,  for  the  so- 
called  laws  of  Edward  the  Confessor,  of  William  I,  and 
of  Henry  I,  have  been  shown  by  modern  criticism  to 
be  unofficial  and  informal  collections. 

The  statutory  eocroachmeuts  on  the  common  law, 
its  myriads  of  precedents,  its  wilderness  of  singly  in- 
stances, seem  to  require  orderly  arrangement  and  scien- 
tific classification  to  say  the  least.  But  the  needs  of 
modem  civilization,  and  the  higher  conceptions  of 
legal  principle,  which  characterize  the  philosophic 
spirit  of  the  age,  demand  a  more  radical  codification, 
which  will  efface  the  patches  of  centuries,  that  now 
disfigure  the  common  law,  aud  which  will  render  it 
more  simple,  more  beautiful,  aud  more  symmetrical, 
aud  bring  it  more  in  accord  with  the  jurisprudence  of 
the  civilized  world. 

Mr.  John  Stuart  Mill  in  his  essay  on  Bentham  tells 
how  the  common  law  grew  and  was  formed  in  the 
struggle  between  the  feudal  aristocracy  of  conquerors, 
and  the  conquered  effecting  their  emancipation. 

The  conquered  was  the  growing  power  but  was  never 
strong  enough  to  break  its  bands  through ;  ever  and 
anon  some  weak  point  gave  way.  Heuce  the  law  came 
to  be  like  the  costume  of  a  full  grown  man,  who  had 
never  put  off  the  clothes  made  for  him,  when  he  first 
went  to  sohooL 

Band  after  band  had  been  burst,  and  as  the  rent 
widened  them  without  removing  any  thing,  except 
what  might  drop  off  of  itself,  the  hole  was  darned  or 
patches  of  fresh  law  were  brought  from  the  nearest 
shop  and  stuck  on. 

Those  who  are  most  recalcitrant,  and  who  manifest 
the  most  zeal  in  opposition  to  the  reformation  of  the 
law,  imagine  that  liberty  is  at  stake,  and  that  It  can 
only  be  nurtured  iu  the  cradle  of  their  ancestors ;  they 
worship  the  hierarchy  of  the  past,  aa  do  those  who 
worship  the  hierarchy  of  birth,  the  memorials  of  an 
old  glory  which  has  traversed  centuries,  aud  which 


shines  only  by  the  power  of  history ;  they  also  forged 
that  Chief  Justice  Oiauville  as  well  as  Justiuian 
said,  **that  the  pleasure  of  the  prince  is  just  what 
constitutes  law  aud  has  the  force  of  law.*'  Glauville 
ProL 

In  the  common  law  there  is  an  Immense  mass  of 
scattered  but  invaluable  matter,  as  a  repository  of  de- 
cided oases.  Mr.  Benthem  says :  "  It  affords  for  the 
mauufactory  of  real  law  a  stock  of  materials  which  is 
beyond  price.  All  the  libraries  of  Europe  would  not 
afford  a  collection  of  cases  equal  iu  variety,  in  ampli- 
tude, in  clearness  of  statement,  in  a  word  iu  all  poiuts 
taken  together,  in  iustructlveness.    Vol.  4,  p.  460. 

The  need  of  codifying  is  growing  with  this  aooumn- 
lation  of  cases  aud  the  difficulty  increases  in  propor- 
tion to  the  need.  Tacit  codification  which  is  constantly 
going  ou,  and  which  results  from  the  acceptance  of  a 
formula  sanctioned  by  decided  cases,  does  not  satisfy 
the  eager  demands  of  an  active  era.  The  arranging 
hand  directed  by  the  logical  mind  of  the  codifier  is 
required  to  write,  in  clear,  terse  and  accurate  language, 
what  now  exists  in  a  confused  state,  leaving  to  a  more 
advanced  reformer,  the  task  of  introducing  those  ele- 
ments, which  codification  would  develop  as  necessary 
to  the  harmony  and  completeness  of  the  law. 

It  is  not  true  that  codification  will  impede  the 
growth  of  the  law. 

Justinian,  iu  his  proemium  above  referred  to,  ex- 
pressly declares  that  divinity  alone  is  perfect,  aud 
therefore  human  jurisprudence  pannot  be  station- 
ary. 

No  attainable  skill  in  the  preparation  of  a  Code  can 
provide  for  every  contingency,  nor  can  it  prevent  the 
extension  of  law  by  judicial  interpretation,  but  the 
extension  is  slow  and  insensible.  No  Code  can  im- 
mobilize the  law,  or  deprive  it  of  the  successive  im. 
provements  which  follow  the  progress  of  science.  But 
progress  is  accomplished  by  a  different  method ;  with- 
out a  Code  it  is  the  work  of  lawyers  and  judges,  under 
a  Code  it  is  mainly  the  work  Of  a  legislation;  the 
courts  aud  the  lawyers  cannot  Innovate,  nor  can  they 
correct  or  reuder  the  Code  more  perfect:  they  point 
out  its  imperfections,  its  defects,  its  gaps;  they  pre- 
pare the  progress  which  the  legislator  executes. 
After  all  the  Legislature  does  not  create,  It  only  for- 
mulates a  law,  which  is  the  phase  of  a  life  of  a  Na- 
tion. 

A  Code  will  diminish  what  Paley  calls  the  compe- 
titive analogies;  one  iuvitlng  the  judge  to  decide  the 
case,  and  therefore  model  the  new  rule  analogously  to 
old  rule  A.,  and  the  other  to  old  rule  B.,  this  competi- 
tion is  the  difficulty  which  the  judge  has  to  surmount 
by  comparison,  ad  jnstment  and  reconciliation  of  anal- 
ogles.  Such  competition  will  arise  less  In  statute  than 
in  judiciary  law,  still  less  In  the  application  of  a  con- 
sistent and  harmonious  Code. 

The  Louisiana  Code  assumes  that  oases  may  occur 
which  are  not  anticipated  by  it.  Article  21  declares, 
"  that  in  all  civil  matters  where  there  is  no  express 
law,  the  judge  is  bound  to  proceed  and  decide  accord- 
ing to  equity.  To  decide  equitably  an  appeal  Is  to  be 
made  to  natural  law  and  reason,  or  received  usages, 
when  positive  law  Is  silent." 

Yet  the  power  thus  conferred  has  not  been  exer- 
cised, except  for  the  purpose  of  furnishing  a  remedy 
or  method  of  procedure.  The  Code  has  sufficed  as  a 
rule  for  the  adjudication  of  rights. 

Although  adopted  in  the  year  1824,  the  Louisiana 
Civil  Code  did  not  take  effect  till  1825.  What  is  called 
the  Revised  Code  of  1870  is  nothing  more  |;hau  the 
Code  of  1825,  expurgated  of  Its  slaveiy  provisions;  it 
includes  however  amendments  made  in  the  interval 
between  1825  and  1870. 

With  the  exception  of  three  amendments  made  In 
the  years  1844, 1860,  and  1852,  the  Code  has  remained 
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sabatantially  iutaot.  The  most  radical  ohauge  ^as 
that  iutroduoed  iu  the  jear  1850,  which  enabled  one  of 
the  married  couple  to  give  to  ihe  other  all  that  he  or 
8he  might  give  to  a  stranger;  prior  to  that  time,i(  chil- 
dreD  were  boru  of  the  marriage,  the  power  of  married 
persons  to  make  gifts  to  one  another  was  limited  to 
one-tenth  of  the  property  of  the  donor. 

In  the  year  1869  the  tacit  mortgage  system  was  abol- 
ished. A  tacit  mortgage  was  a  lieu  on  immovable  prop- 
erty created  by  law  in  favor  of  minors  and  married 
women.  No  registration  was  required  to  preserve  it  and 
hence  it  was  called  tacit.  The  change  did  not  destroy 
the  mortgage  but  rendered  it  inoperative  as  to  third 
persons  unless  registered  and  thus  made  public. 

Since  1870  the  only  serious  amendment  was  that 
enacted  in  1882  respecting  donations  between  spouses 
in  case  of  second  marriage ;  prior  to  that  time,  a  man 
or  woman  contracting  a  second  marriage,  having  chil- 
dren by  a  former  one,  could  give  to  the  new  spouse 
only  the  least  child's  portiou'in  usufruct;  the  amend- 
ment allows  the  donation  to  embrace  one-third  of  the 
donor's  property.  No  other  amendment  affectiug  the 
legal  system  of  the  State  has  been  made,  except  per- 
haps one  enacted  in  1884,  which  permits  forced  heirs 
to  annul  simulated  contracts  of  those  from  whom  they 
inherit,  aright  before  that  time  eujoyed  by  creditors 
only, or  by  forced  heirs,  to  the  extent  of  their  legitime, 
that  is  to  say  of  the  share  reserved  to  them  by  law  in 
the  estate  of  the  deceased. 

The  Civil  Code  is  regarded  in  Louisiana  as  a  sacred 
temple,  and  whenever  tho  sacrilegious  hand  of  the  in- 
novator is  raised  to  change  it,  the  attention  of  the  bar 
and  of  the  bench  is  at  once  aroused,  and  no  alteration 
is  permitted  without  careful  scrutiny  and  thoughtful 
consideration  of  its  effects  on  the  structure. 

This  is  one  of  the  principal  effects  of  a  logical  Code. 
It  cannot  be  changed  iu  one  part  without  affectiug 
other  parts  and  the  guardians  of  the  sacred  de- 
posit are  ever  on  the  alert  to  protect  if  from  desecra- 
tion. 

No  one  pretends  that  codification  will  dispense  with 
the  necessity  for  future  legislation ;  it  however  sets 
the  law  on  a  solid  foundation,  and  casts  it  into  a  form, 
which  succeeding  legislators  will  not  venture  lightly 
to  alter;  the  completeness  of  the  work  secures  the  in- 
estimable blessing  of  a  legal  system  so  judiciously  ar- 
ranged as  to  reduce  the  necessity  of  future  change 
tea  minimum. 

The  great  Codes  of  ancient  and  modem  times  were 
the  work  of  eminent  jurists. 

JoBtinian  placed  at  the  head  of  his  codification  com- 
mission the  most  eloquent  and  learned  lawyer  of  his 
day.  He  allowed  Tribouian  to  select  his  own  'asso- 
ciates, some  of  whom  were  professors  of  law  in  the 
celebrated  schools  of  Constantinople  and  Byritus, 
others,  distinguished  advocates  who  practiced  in  the 
Praetorian  courts;  no  less  than  twenty-nine  cultivated 
minds  were  engaged  in  the  production  of  the  corpus 
juria;  three  on  the  Institutes,  sixteen  on  the  Pandects 
and  ten  on  the  Code.  Justinian  has  carefully  em- 
balmed the  names  and  officers  of  those  men  in  the 
proemia  to  his  compilations,  and  they  in  turn  have  as 
carefully  preserved  the  names  of  the  various  Roman 
Jorisoonsults,  from  whose  writings  the  Pandects  were 
extracted. 

The  Pandects  are  composed  as  a  piece  of  mosaic  of 
fragments,  taken  from  thirty-nine  of  the  most  illus- 
trious jurisprudents,  each  fragment  bears  the  name  of 
the  author  and  of  the  work  from  which  it  is  taken. 
Bat  such  is  the  coherency  of  Pandect  law  made  in  suc- 
cession by  a  series  of  jurisconsults  for  two  centuries, 
so  completely  master  of  the  same  mode  of  reasoning, 
their  successive  works  apparently  belong  to  one  mas- 
termind, fo  that  Leibnitz  '*said,  '*  it  was  impossible 
from  internal  evidenoe  to  diBtingalBh  them.'* 


Well  might  Justinian  say  to  the  Senate  and  people 
of  the  Uoman  Empire,  that  in  giving  them  his  Insti- 
tutes, his  Code,  and  his  Pandects,  iu  exchange  for  the 
confused,  uncertain  and  inaccessible  law  of  their  an- 
cestors, it  was  like  the  exchange  between  Glauous  and 
Diomede  in  the  Iliad  of  Homer. 

**  Gold  for  brass,  a  hecatomb  for  wine.'* 

The  "SletePartidas"  projected  by  Ferdinand  HI. 
were  completed  under  his  successor,  Alfonso  the 
Wise;  unfortunately  the  names  of  the  four  jurists, 
who  commenced  the  task  in  125Q  and  finished  it  in 
seven  years,  have  not  been  transmitted  to  us ;  the 
character  of  their  work  is  the  monument  to  their 
genius  and  learning. 

The  French  Code  is  the  idea  of  the  revolution  of 
1789,  although  Louis  XI,  as  Commlnes  relates,  had 
desired  that  there  should  prevail  in  his  kingdom  but 
one  custom,  one  weight  and  one  measure ;  and  t'hat  all 
the  customs  should  be  put  in  one  book,  written  in 
French,  to  get  rid  of  cunning  lawyers. 

A  decree  was  adopted  in  1790,^  providing  for  a  gen- 
eral Code  to  be  framed  in  simple  and  clear  language. 
Provision  to  the  same  effect  was  inserted  in  the  Con- 
stitution of  1791  and  1793.  But  the  convention  formed 
the  gigantic  design  of  codifying  all  parts  of  the  law. 
On  August  9,  1793,  Cambaceres  presented  in  the 
name  of  the  Commission  a  Civil  Code  prepared  by 
himself. 

This  did  not  satisfy  the  Convention,  so  they  estal>- 
lished  a  commission  composed  of  philosophers  who 
did  nothing. 

Cambaceres  presented  a  new  project  In  1794.  It 
contained  297  articles  of  general  principles.  During 
the  discussion  of  this  project  the  Directory  came  into 
power.  Cambaceres  prepared  a  third  project  which 
he  submitted  to  the  Council  of  Five  Hundred.  Be- 
fore any  discussion  could  be  had  a  coup  d'Uat  elevated 
the  first  consul  to  power. 

Then  the  work  of  codification  really  commenced. 
On  24  Thermidor  year  8,  a  commission  was  organized, 
whose  members  were  Tronohet,  president  of  the  court 
of  Cassation.  Bigot  Preamenen,  solicitor  general, 
Portalis,  advocate  general  of  the  Prize  Court  and 
Maleville  a  member  of  the  Court  of  Cassation.  Tron- 
chet  was  a  profound  lawyer,  Portalis  a  distinguished 
jurist  and  philosopher.  Bigot  P'reameuen  and  Male- 
ville were  experienced  advocates. 

The  project  prepared  by  this  commission  was  printed 
by  the  government ;  it  was  submitted  to  the  criticism 
of  the  Court  of  Cassation  and  the  Courts  of  Appeal, 
and  an  invitation  was  extended  to  every  one  to  com- 
ment thereon.  The  first  consul  then  selected  orators 
to  explain  it  to  the  corps  legislatif ;  it  was  neverthe- 
less rejected. 

Oh  22  Fructidor  year  10,  the  work  of  codification 
was  resumed ;  the  discussion  continued  for  two  years. 
The  different  titles  of  the  Code  were  presented  and 
adopted  as  separate  laws ;  when  all  the  parts  had  l>e- 
come  law,  the  government  united  them  in  one  body 
under  the  title  of  the  **  French  Civil  Code." 

It  was  revised  when  Napoleon  became  emperor,  in 
order  to  make  the  necessary  changes  caused  by  po- 
litical events,  and  was  republished  as  the  *'  Code  Na^ 
poleon." 

The  Grand  Chancellor  De  Cocceji  was  charged  by 
Frederick  II,  with  the  duty  of  codifying  the  law  of 
Prussia;  he  died  iu  1735.  The  seven  years'  war  arrested 
the  work  tiU  1780. 

A  project  was  then  prepared  by  Dr.  Carmer  and  Dr. 
Vol  mar,  which  was  submitted  to  the  savans  of  Europe 
and  to  the  royal  courts.  It  was  not  put  iu  force  till 
June  1, 1794  by  Frederick  William. 

This  Code  had  an  immense  result,  for  the  first  time 
in  Europe;  all  legal  subjects  were  united  in  pne 
view. 
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Maria  Theresa,  in  1768,  issed  an  ordiuaDoe  to  pro- 
vide for  the  uuiformitj  of  the  law  in  all  the  proTincea 
of  the  Aastrian  Empire.  She  appointed  a  commis- 
tiou  to  digest  the  existing  law ;  the  work  of  the  com- 
mission, dae  to  Prof.  Azzoni,  appeared  in  1767  in  eight 
volumes;  but  it  was  not  satisfactory,  so  she  author- 
ized Counsellor  Harten  to  construct  a  Code  on  a  dif- 
ferent basis. 

The  conditions  she  prescribed  were : 

1.  To  abstain  from  doctrinal  development. 

2.  To  have  in  view  contestations  of  the  most  fre- 
quent occurrence. 

S.  To  be  clear  in  expression. 

4.  To  be  governed  by  natural  equity,  rather  than  the 
principles  of  the  Roman  law. 

5.  To  simplify  the  laws,  and  to  refrain  from  too 
much  subtlety  in  details. 

The  first  part  of  the  Code  was  published  in  1786  un- 
der Joseph  II;  it  was  submitted  to  the  universities, 
and  the  courts  of  justice,  and  then  put  in  force  July 
7, 1810. 

There  are  different  opinions  concerning  the  suc- 
cess of  the  French  and  Prussian  Codes.  It  can  be 
safely  affirmed  however  that  they  were  vast  improve- 
ments upon  the  then  existing  condition  of  the  law. 

Austin  thinks  that  the  absence  of  definitions  in  the 
French  Code  is  one  of  its  defects.  On  the  other  hand 
the  Supreme  Court  of  Louisiana  says,  *'that  deflni- 
tiouB  are  at  best  unsafe  guides  in  the  administra- 
tion of  justice,  and  their  frequent  recurrence  in  the 
Louisiana  Code  is  the  greatest  defect  in  that  body  of 
iBws." Egertoii  v.Third  Municipality,!  La.Ann.437.  The 
opinion  almost  universally  accepted  as  correct,  is  that 
the  primary  object  of  Code  should  be  order,  rather 
than  reform,  a  scientifically  arranged  exposition,  and 
re-expression  of  existing  law,  clear,  simple,  and  free 
from  doctrinal  development. 

It  is  believed  that  under  such  a  Code  the  law  will 
lose  its  "inelegantia,*'  a  term  used  by  Gains, to  express 
want  of  consistency  and  harmony,  and  may  be  made 
*'  cognoscible  "  at  least  to  the  legal  profession. 

The  history  of  codification  teaches  that  the  task  of 
preparing  a  Code  of  laws  Is  difficult,  that  its  proper 
execution  is  a  work  of  years,  to  be  intrusted  not  to  a 
deciduous  committee  of  fugitive  legislators,  but'to  a 
permanent  commission  of  the  most  enlightened  and 
cultivated  jurists,  whose  project,  prior  to  adoption, 
should  be  subjected  to  rigid  and  universal  critic- 
ism. 

If  one  influential  State  In  the  Union  should  lead  the 
way,  and  achieve  even  partial  success,  its  example 
would  be  imitated  by  others,  and  at  no  distant  day, 
the  law  throughout  the  Union  would  become  homo- 
geneous, and  no  congressional  legislation  would  be 
needed  to  establish  uniformity  on  particular  sub- 
jects within  the  competency  of  the  Federal  govern- 
ment. 

On  the  other  hand  a  demand  would  arise  for  an 
amendment  to  the  Constitution,  so  as  to  adopt  the 
courts  of  the  United  States  to  the  administration  of 
justice,  under  a  system,  in  which  the  distinction  l>e- 
tween  law  and  equity  had  lost  its  significance. 


MORTQAQE-' MOKTQAQEE  BUYING  PREMISES 
AT  TAX  SALE. 

BHODB.ISLAND  SUPREME  COUBT, 
JULY  81, 1886. 

Hall  v.  Wbbtoott. 
A  mortgagee,  whether  in  possession  or  out  of  possession,  can- 
not purchase  the  mortgaged  estate  at  a  tax  sale,  and  hold 
It  under  the  tax  title  as  against  the  mortgagor  or  other 
mortgagees. 


A  bill  in  equity  to  redeem  was  brought  against  the  mortgagee, 

who  had  been  In  possession  six  and  one  half  years. 
Held,  that  the  lapse  of  time  did  not  bar  tlie  suit. 

BILL  in  equity  to  redeem  a  mortgage  and  for  an  ac- 
count. 

EdAoard  D.  BasseU^  for  complainants. 

Geo.  B.  Barrowst  Cha8.  F,  Page  and  FranMin  P. 
Owen,  for  respondents. 

DuBFEE,  C.  J.  The  bill  states  that  on  October  28, 
1878,  Walter  J.  Reynolds,  being  the  owner  of  a  lot  in 
Providence,  mortgaged  it  for  $800  to  Stephen  H. 
Williams ;  that  subsequently  the  lot  passed  by  mesne 
conveyances  to-  Ctiarles  W.  Adams,  who,  Deceml>er 
80,  1874,  gave  two  mortgages  thereon  to  Hiram  C. 
Pierce,  to-wit,  one  for  $3,250  and  one  for  $600,  subject 
to  the  mortgage  for  $3,250;  that  the  mortgage  for 
$3,250,  though  taken  solely  in  Pierce's  name,  belonged 
equally  to  him  and  the  complainant,  Harriet  Hall ; 
that  Pierce  assigned  the  mortgage  for  $3,250  to  the 
defendant,  Charles  A.  Westcott,  who  thereupon, 
January  23, 1875,  gave  the  complainant  Harriet  Hall,  a 
writing  in  which  he  declared  thi^t  he  held  said  mort- 
gage as  to  one-half  in  trust  for  her;  that  said 
Pierce  subsequently  assigned  said  mortgage  for 
$500  and  his  interest  in  said  mortgage  for  $3,250 
to  said  Harriet,  and  that  said  mortgage  for  $500 
contained  a  power  of  sale  ander  which,  in  January, 
1882,  said  Harriet  duly  sold  the  estate,  buying  it  heiv 
self  under  notice  as  authorized  by  statute.  The  bill 
alleges  that  the  defendant  is  in  possession  and  con- 
tains other  allegations.  It  asks  for  an  account  and 
for  leave  to  redeem.  The  defendant  sets  up  several 
defenses. 

[Omitting  others.] 

The  third  defense  is  that  the  mortgaged  lot  was  sold 
for  the  nonpayment  of  taxes  and  bought  by  and  con- 
veyed to  the  defendant.  This  raises  the  question 
whether  a  mortgagee  or  his  assignee,  out  of  posses- 
sion, can  become  a  purchaser  at  a  tax  sale  with  the 
same  effect  as  against  the  mortgagor  and  other  mort- 
gagees as  if  he  were  a  stranger  to  the  estate.  There 
is  some  conflict  of  authority  on  this  point.  All  the 
cases  agree  tliat  there  are  persons  who  stand  in  such 
relations  to  the  estate  they  cannot  purchase  as  if  they 
were  strangers.  No  person  whose  duty  it  is  to  pay 
the  tax  can  be  permitted  to  purchase  at  a  sale  for  its 
nonpayment  and  acquire  a  good  title  as  against  others 
who  are  interested  in  the  estate,  since  to  permit  him 
to  do  so  would  l>e  to  permit  him  to  profit  by  his  own 
default.  Under  this  rule  mortgagors,  mortgagees  in 
possession,  life  tenants  and  tenants  obligated  by  con- 
tract to  pay  the  taxes  are  incapacitated  to  become 
purchasers.  The  incapacity  has  likewise  been  held  to 
extend  to  tenants  in  common,  for  if  the  estate  is  sold 
for  taxes  to  one  of  the  tenants,  it  is  sold  for  his  default 
as  well  as  for  the  default  of  his  coteuants.  Page  v.  Web' 
ster,  8  Mich.  283;  BuOer  v.  Porter,  13  id.  292;  CooUy  v. 
WaUnrman,  16  id.  306;  Cooley  Tax.  346,  347.  So  a  per- 
son who  occupies  a  fiduciary  relation  as  regards  the 
estate  cannot  purchase  it  for  himself.  The  trust  in 
the  one-half  of  the  mortgage  for  $3,250  is  protected 
under  this  rule.  And  there  are  oases  which  announce, 
or  at  least  presuppose,  a  still  broader  doctrine,  which 
may  be  stated  thus,  namely,  that  a  purchaser,  who  has 
an  interest  in  the  estate,  such  as  would  entitle  him  to 
redeem  it  if  sold  to  another,  will  be  presumed  to  have 
purchased  it  for  the  protection  of  that  interest,  or  to 
save  it  from  sacrifice,  and  will  be  required  to  hold  it, 
even  after  the  statutory  period  for  redemption  has 
expired,  simply  as  security  for  his  reimbursement. 
We  find  this  doctrine  nowhere  more  clearly  asserted 
than  in  Fair  v.  Brown,  40  Iowa,  209.  The  defendant 
there  was  interested  in  the  estate  by  judgment  lieu 
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and  ai  a  second  mortgagee.  He  bought  certificates  of 
sale  for  taxes  and  subsequently  took  the  tax  deed.  The 
court  held  that  the  prior  mortgage  was  not  defeated. 
**  The  land/'  saj  the  conn,  ^*  is  a  common  fund  for  the 
payment  of  the  plaintiffs,  i.  e.,  the  prior  mortgagee's, 
mortgage  and  the  defendant's  liens.  Defendant  was 
authorized  to  redeem  from  the  tax  sale.  Equity  will 
not  permit  him  to  acquire  the  title  for  an  inconsider- 
able sum  when  he  was  authorized  to  remove  the  tri- 
fling incumbrance  by  redemption.  Though  not  bound 
to  pay  the  tax,  yet  it  was  his  right  to  do  so  to  protect 
his  heirs.  He  cannot  obtain  that  protection  by  pur- 
suing a  course  that  will  deprive  the  mortgagee  of  his 
security  and  leave  the  mortgagor  to  sustain  the  weight 
of  the  liens,  which  are  personal  judgments,  after  being 
deprived  of  his  property  by  tax  title."  See  also  ibr- 
Ur  V.  Lafferty,  33  Iowa,  264;  Steara  v.  HoUeribeck,  88  id. 
550, 

In  MiddUtown  SaHngs  Bank  v.  Bacharach,  46  Conn. 
571,  the  defendant  having  had  an  undivided  eighth  of 
an  estate  subject  to  a  mortgage  set  out  to  him  uuder 
an  executiou,  purchased  the  estate  at  a  sale  for  taxes 
assessed  before  he  became  interested  In  it,  and  the 
court  held  that  he  could  not  set  up  the  tax  title  to  de- 
feat the  mortgage,  he  being  entitled  to  redeem  the 
mortgage,  which  yet  he  could  not  do,  if  the  mort- 
gagee had  paid  the  taxes,  without  reimbursing  him. 
The  court  also  said  that  the  mortgagee  was  similarly 
incapacitated,  because  he  could  pay  the  tax  and  add 
the  amount  of  it  to  the  mortgage  debt. 

In  Connecticut  Mut,  Life  Ins.  Co.  v.  BuUe,  45  Mich. 
113,  the  court  lay  down  the  doctrine  that  where  a 
mortgagee  or  one  of  two  or  more  mortgagees  pur- 
chases the  estate  at  a  tax  sale  the  purchase  may  be 
treated  as  payment.  **  It  is  as  just  and  as  politic 
here,'*  say  the  court,  **as  it  is  in  the  case  of  tenants  in 
common,  to  hold  that  the  purchase  is  a  payment  of 
the  tax." 

In  the  later  case  of  Maoifield  v.  WiUey,  46  Mich.  252, 
the  court  affirms  the  doctrine.  *'  When  the  mortga- 
gee," says  the  court,  **  instead  of  making  payment  of 
the  taxes,  makes  a  purchase  of  the  land  at  tax  sale,  we 
have  no  doubt  of  the  right  of  the  mortgagor  to  have 
the  purchase  treated  as  a  payment,  and  to  compel  the 
oancelment  of  the  certificate  or  deed  on  refunding  the 
amount  paid  with  interest"  The  opinions  in  these 
oases  were  delivered  by  Judge  Cooley,  who  in  the  pre- 
paration of  bis  book  on  Taxation  had  occasion  to  make 
the  subject  a  special  study. 

The  most  recent  case  which  we  have  met  with  is 
Woodbury  v.  Swan,  58,  N.  H.  22,  in  which  the  Supreme 
Court  of  New  Hampshire  decided  that  the  holder  of  a 
mortgage  cannot  defeat  a  prior  mortgage  by  acquiring 
a  tax  title.  The  court  rest  their  decision  on  the  fol- 
lowing reasons,  as  declared  by  Bingham,  J.,  in  deliv- 
ering the  opinion  of  the  court :  **  Mortgagor  and  mort- 
gagee have  a  unity  of  legal  interest  in  the  protection 
of  their  titles  against  sale  for  the  nonpayment  of 
taxes,  and  against  outstanding  tax  titles ;  aud  it  is  not 
equitable  that  either  of  them  should  act  adversely  to 
the  other  in  the  acquisition  and  use  of  such  titles. 
Therefore  the  mortgage  contract  comprises  an  implied 
agreement,  that  while  either  party  may  buy  a  tax  title 
for  the  preservation  of  his  right  in  the  mortgaged 
property,  neither  of  them  will  buy  a  tax  title  for  the 
extinguishment  of  the  title,  in  the  maintenance  of 
which  they  as  well  as  partners  and  tenants  in  common 
are  in  law  jointly  concerned.  The  common  interest  of 
these  parties  in  the  mortgaged  property  creates  a  rela- 
tion of  trust  and  confidence." 

Other  cases  may  be  cited  which  support  the  same 
view,  though  not  always  for  the  same  reasons. 
Afoore  v.  Tftman,  44  111.  867;  Harkreader  v.  Clay- 
Urn,  W  Miss.  883;  HaskeU  v.  Putnam,  42  Me.  244; 
BaaaeU  v.  Wdch,  22  WU.  175;   Whitney  v.  Oundersont 


31id.  859,  379;  Chickering  v.  FaiUa,  28  IlL  607;  Mc 
Laughlin  v.  Green,  ^  Miss.  175.  In  California  it  is 
held  that  a  person  who  is  under  any  obligation,  either 
moral  or  legal,  to  pay  the  taxes,  cannot  beoome  a 
purchaser.  Moss  v.  Shear,  25  CaL  88;  Christy  v.  Fisher, 
58  id.  256. 

Other  cases  adopt  a  narrower  view  and  maintain 
that  any  person  can  become  a  purchaser  who  is  not 
under  any  legal  duty  to  pay  the  taxes.  WiUiams  v. 
Townsend,  81 N.  Y.  411;  Waterson  v.  Devoe,  18  Kans. 
223;  BetHson  v.  Budd^  17  Ark.  546;  Ferguson  v.  Etter. 
21  id.  160. 

Our  conclusion  is  that  a  mortgagee  either  in  posses- 
sion or  out  of  possession  is  not  entitled  to  purchase 
the  estate  at  a  tax  sale  and  set  up  the  tax  title  as 
against  the  mortgagor  or  the  other  mortgagees.  They 
all  have  a  common  interest  in  the  preservation  of  the 
estate,  and  therefore  if  either  of  them  purchases  the 
estate  at  a  tax  sale,  it  should  be  presume^  in  favor  of 
the  others  that  he  made  the  purchase  for  the  common 
protection. 

The  fourth  defense  is  that  the  complainants  have 
been  guilty  of  laches  in  not  sooner  bringing  the  suit  or 
pressing  their  claim.  We  do  not  think  there  have 
been  laches  sufficient  to  bar  the  suit.  The  defendant 
had  only  been  in  possession  of  the  mortgaged  prem- 
ises about  six  and  one-half  years  when  the  suit  was 
begun. 

We  think  a  case  is  shown  which  entitles  the  oom- 

plalnants  to  relief. 

♦ 

CRIMINAL    LAW— ASSAULT  WITH  INTENT  TO 

COMMIT  BABE-- WHAT  CONSTITUTES-^ 

EVIDENCE. 

SUPREME  COURT  OF  INDIANA,  JUNE  25»  1886. 

Stephens  v.  State. 
Under  an  indictment  for  an  assault  with  intent  to  commit  a 
rape  upon  a  female  child  under  twelve  years  of  age,  the 
prosecution  must  prove  both  the  intention  and  an  assault 
in  pursuance  of  such  Intention;  and  after  certain  fa- 
miliarities consented  to  by  the  girl,  the  attempt  Is 
abandoned  on  her  refusal  to  allow  the  intercourse,  there 
can  be  no  conviction . 

A  PPEAL  from  Tippecanoe  Circuit  CJourt. 

B.  P.  De  Hart  and  Coffroth  &  Stuart,  for  appel- 
lant. 

J^.  T.  Hord^  Atty.-(Jen.,  for  appellee. 

NiBLAGK,  J.  This  was  a  prosecution  against  the 
appellant,  David  Stephens,  upon  an  indictment  con- 
taining two  counts.  The  first  count  chaiiged  the  ap- 
pellant with  having  made  an  attempt  to  commit  a 
violent  Injury  upon  one  Annie  Myers,  a  female  child 
under  twelve  years  of  age,  with  intent  to  feloniously 
ravish  aud  carnally  know  her,  the  said  Annie.  The 
second  count  charged  substantially  the  same  offense, 
giving  only  the  details  of  the  alleged  transaction  with 
greater  particularity.  A  jury  found  the  appeUant 
guilty  as  charged,  and  he  was  adjudged  to  pay  a  fine 
of  $25,  and  to  be  imprisoned  in  the  State's  prison  for 
the  term  of  ten  years. 

The  evidence  tended  to  show  that  Annie  Myers,  the 
prosecuting  witness,  was  a  female  child  between 
eleven  and  twelve  years  of  age,  and  was  a  good  deal 
upon  the  street,  voluntarily  soliciting  contributions 
for  the  support  of  herself  and  her  mother ;  that  she 
did  not  know  the  appellant  by  name,  yet  she  had  fre- 
quently seen  him  upon  the  streets  of  the  city  of  La 
Fayette,  and  bad  sometimes  spoken  to  him ;  that  at 
the  foot  of  Brown  street,  in  that  city,  there  Is  a  bridge 
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too  from  tbe  evidence  was  thai  he  detired  to  havo 
such  sexual  ioteroourse,  aud  probably  would  have 
consummated  his  desire  if  circumstances  had  proved  to 
be  in  all  respects  favorable  to  such  a  result.  But  to 
entitle  tbe  State  to  maintain  a  prosecution  for  an  evil 
intention  some  concurring  act  must  have  followed  the 
unlawful  thought.  As  in  contract,  bo  in  tort  or  crime, 
a  mereunexcuted  intention  does  not  bind  or  commit 
the  person  who  conceives  or  indulges  it.  J^rmUe  v. 
Sloaii,  37  Ind.  482: 1  Blsh.  Crim.  Law,  $  204;  Clements 
y.  State^  50  Ala.  117,  So  if  a  party  abandon  bis  evil  In- 
tention at  any  time  before  so  much  of  tbe  act  is  done 
as  constitutes  a  crime,  such  abandonment  takes  from 
what  has  been  done  its  indictable  quality.  1  Bish. 
Crim  Law,  $$  208a,  733. 

Applying  the  law,  as  stated,  to  so  much  of  the  evi- 
dence as  tended  to  disclose  an  intention  on  the  part  of 
the  appellant  to  have  sexual  intercourse  with  the  pros- 
ecuting witness,  the  question  remains,  did  the  defend- 
ant commit  an  assault  upon  the  prosecuting  witness, 
within  the  meaning  of  section  190A  of  the  statutes 
hereinabove  set  forth.  Whoever  having  the  present 
ability  to  do  so,  unlawfully  attempts  to  commit  a  vio- 
lent injury  on  the  person  of  another,  is  guilty  of  an 
assault  (Rev.  Sut.  1881,  §  1910),  and  this  implies  an 
unwillingness  of  want  of  consent  on  the  part  of  the 
party  assailed.  The  question  as  to  whether  a  female 
child  under  the  age  which  disqualifies  her  from  assent- 
ing to  sexual  intercourse  may  so  fur  consent  to  the 
talcing  of  improper  and  indecent  liberties  with  her 
person  as  to  relieve  such  liberties  of  their  unlawful 
and  indictable  character  is  one  which  has  received 
some  attention  both  in  England  and  in  this  country, 
but  is  a  subject  upon  which  the  authorities  are  not 
numerous,  and  are  very  considerably  in  conflict.  But 
the  difference  between  the  statutes,  or  systems  of  jur- 
isprudence, upon  which  some  of  the  decided  cases  rest. 
Is  sufficient  to  account  for  the  conflicting  conclusions 
respectively  reached  by  them. 

At  common  law  an  attempt  to  commit  a  rape  was  a 
misdemeanor  only,  and  Bishop  on  Statutory  Crimes, 
at  section  496,  says,  that  **  by  the  better  judicial  de- 
terminations there  cannot  be,  under  the  common-law 
rules,  an  assault  with  intent  to  have  the  criminal 
carnal  knowledge  of  a  girl  with  her  consent;  because 
by  the  common  law,  violence  consented  to  is  not  an 
assault,  and  the  statute  which  makes  her  consent  im- 
material in  defense  of  tbe  carnal  knowledge  does  not 
extend  also  to  the  assanlt.*'  The  same  author  con- 
tinuing through  sections  496  and  499,  further  says: 
**  Some  of  our  American  courts,  without  express  stat- 
utory aid,  have  held  that  the  girl's  legal  incapacity  to 
consent  to  the  carnal  acts  extends  also  to  render  her 
incapable  of  consenting  to  the  violence,  which  in  the 
absence  of  her  consent,  would  by  ail  be  deemed  to  con- 
stitute an  indecent  assault;  so  that  by  these  opinions, 
there  may  be  a  conviction  for  assault  with  intent  to 
commit  carnal  abuse.  Still  though  by  what  we  have 
seen  to  be  the  better  doctrine,  the  law  does  not  term 
this  act  an  assault  by  reason  of  the  girVs  consent. 
•  *  ***  But  in  a  State  where  there  are  no  common- 
law  crimes  it  is  not  so  indictable,  and  in  the  absence 
of  a  statute  to  meet  the  case,  the  offender  must  es- 
cape. The  doctrine  thus  announced  by  Bishop  is  well 
supported,  in  general  terms,  by  the  cases  of  Smitli  v. 
8taU,  12  Ohio  St.  466;  State  v,  FickeU,  II  Nev.  266; 
Beoinay.  ConnoMi/,  28  U.  C  Q.  B.  817;  Regina  v. 
Mehegany  7  Cox  Crim.  Cas.  146;  Clivtr  v.  SiaU,  46  N. 
J.  Law,  46;  and  as  we  believe  by  the  decisive  weight  of 
authority. 

As  holding  a  contrary  doctrine,  see  the  cases  of  Peo- 
ple V.  MaDonaldy  9  Mich.  149;  Hay8  v.  People,  1  Hill, 
361;  Queen  v.  Beale,  I  L.  R.  Crown  Cas.  10;  StaU  v. 
Johnston^  76  N.  C  209.  All  these  last-named  cases 
were  however  decided  under  statutes  differing  in  some 


acroaa  the  Wabash  river,  known  as  the  '*  Brown-street 
Bridf^e; "  that  during  an  afternoon  in  July,  1886,  the 
appellant  met  Annie  Myers,  aboved  named,  on  a  street 
not  far  from  the  Brown-street  bridge,  and  solicited 
her  to  go  to  the  Brown-street  bridge  with  him,  prom- 
ising to  give  her  a  nickel  if  she  would  go ;  that  she  at 
first  declining,  he  the  second  time  urged  and  coaxed 
her  to  go,  again  promising  to  give  her  a  nickel  If  she 
woold  consent  to  go :  that  she  thereupon  consented  to 
go,  and  went  to  and  into  the  bridge;  that  the  appel- 
lant toon  followed,  and  after  entering  the  bridge, 
opened  his  pantaloons,  and  exposing  his  private  parts 
to  the  child,  had  her  place  her  hand  upon  that  part  of 
his  body ;  that  he  then  hugged  and  fondled  the  child, 
at  the  same  time  raising  her  clothes  in  front,  and 
pressing  his  private  parts  against  her  body;  that  in 
this  position  he  solicited  her  to  permit  to  have  sexual 
intercourse  with  her,  but  she  would  not  consent;  that 
dallying  in  this  way  for  a  few  moments,  he  desisted 
from  further  liberties,  gave  the  child  a  nickel,  aud 
went  away;  that  every  thing  that  was  done  at  the 
time  was  with  the  consent  of  the  child,  she  objecting 
only  to  the  proposed  sexual  intercourse,  which  the  ap- 
pellant did  not  urgently  insist  upon,  and  which  he  did 
not  in  any  manner  accomplish. 

Section  1917  of  the  last  revision  of  the  statutes  of 
this  State  declares  that  **  whoever  unlawfully  has  car- 
nal knowledge  of  a  woman,  forcibly,  against  her  will, 
or  of  a  female  child  under  twelve  years  of  age,  is  guilty 
of  a  rape,  and  upon  conviction  thereof  shall  be  im- 
prisoned in  the  State's  prison  not  more  than  twenty- 
one  years,  nor  less  than  five  years."  It  was  previously 
provided,  by  section  1909  of  the  same  revision  of  the 
statutes,  that  "  whoever  perpetrates  an  assault,  or  an 
assanlt  and  battery,  upon  any  human  being,  with  in- 
tent to  commit  a  felony,  shall  upon  conviction  thereof, 
be  imprisoned  in  the  State*s  prison  not  more  than  four- 
teen years,  nor  less  than  two  years,  and  be  fined  not 
exceeding  $2,000." 

Although  the  indictment  in  this  case  was  formally 
based  upon  this  latter  section,  a  proper  decision  of  this 
appeal  involves,  to  some  extent  at  least,  a  construc- 
tion of  both  sections  of  the  statutes  above  set  out.  It 
was  enacted  in  1862,  as  a  part  of  our  revised  system  of 
laws  passed  during  that  year,  that  thereafter  *' crimes 
and  misdemeanors  shall  be  defined,  and  punishment 
therefor  fixed,  by  statutes  of  this  State,  and  not  other- 
wise; "  and  that  provision  of  law  still  continues  in 
force.  Rev.  Stat,  1881,  S  237.  In  giving  a  construc- 
tion to  that  enactment  it  has  been  uniformly  held  that 
we  have  no  longer  any  common-law  offenses  in  this 
State,  and  that  however  immoral,  reprehensible,  or 
revolting  an  act  may  be,  it  cannot  be  punished  either 
as  a  crime  or  misdemeanor  unless  it  has  been  defined 
and  declared  to  be  either  the  one  or  the  other  by  some 
statute.  Rosenbaumv.  State,  i  Ind.  699;  Hackney  y. 
Stole,  Sid.  494;  Dillon  v.  State,  9  id.  408;  Beat  v.  State, 
16  id.  378;  State  v.  Ohio  A  M.  R,  Co.,  23  id.  362;  Jones 
V.  State,  69  id.  229.  Unless  therefore  it  was  made  to 
appear  by  the  evidence  that  the  appellant,  in  what  he 
did,  violated  some  express  statutory  provision,  his 
conviction  of  the  offense  with  which  he  was  charged 
cannot  be  sustained. 

Both  counts  of  the  indictment,  in  legal  effect,charged 
the  appellant  with  having  made  an  assault  upon  the 
prosecuting  witness  with  the  intention  of  committing 
a  rape  upon  her.  It  was  therefore  incumbent  upon 
the  State  to  prove  ,  that  at  the  time  to  which  the  evi- 
dence had  relation,  the  appellant  had  the  intention  of 
committing  a  rape  upon  tbe  prosecuting  witness,  and 
tliat  he,  at  the  same  time,  made  an  assault  upon  her 
in  pursuance  of  that  intention.  It  Is  conceded  that  if 
the  appellant  had  persisted,  and  had  succeeded  in  hav- 
ing sexual  intercourse  with  the  prosecuting  witness, 
he  would  have  been  guilty  of  rape.   The  fair  inference 
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respects  from  ours,  to  whioh  we  have  referred,  and 
upon  facts  distiD^^uishable  from  those  now  before  us, 
and  hence  we  do  not  regard  those  oases  as  of  controll- 
ing  authority  in  the  cause. 

In  England  a  statute  was  passed  in  1880  which 
makes  it  '*  no  defense  to  a  charge  or  indictment  for  an 
indecent  assault  on  a  joung  person  under  the  age  of 
thirteen  to  prove  that  he  or  she  oonsetited  to  the  act 
of  indecency,'*  and  some  of  the  States  in  this  country 
have  statutes  more  or  less  similar;  but  doubtless 
through  inadvertence,  we  have  no  statute  changing 
the  common-law  rule,  as  hereinabove  stated,  on  the 
subject  of  the  mere  indecent  abuse  of  children,  and 
for  that  reason  the  doctrine  announced  on  that  sub- 
ject by  Bishop,  as  above,  is  applicable  to  the  condi- 
tion of  affairs  now  existing  in  this  State.  StlU  in  re- 
spect to  the  evidence  on  the  question  of  an  assault, 
the  tender  years,  the  inexperience,  and  the  subjection 
of  the  child,  will  be  taken  into  the  account ;  and  often 
a  very  small  circumstance  will  be  permitted  to  over- 
come the  child* s  apparent  consent. 

In  the  present  case  it  was  shown  by  the  evidence 
that  the  prosecuting  witness  had  sufficient  intelligence 
to  understand  the  nature  of  the  liberties  whioh  the 
appellant  took  with  her,  and  to  realize  the  extent  to 
whioh  such  liberties  could  be  indulged  without  abso- 
lute physical  injuiy.  In  our  opinion  therefore  the 
evidence  failed  to  show  an  assault  upon  the  prosecut- 
ing witness  within  the  meaning  of  the  statute  defining 
felonious  assaults. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial.  The  clerk  will  give  the  necessary  no- 
tice for  a  return  of  the  prisoner. 


UARRIAGE—DIVOnCE^VEATH  OF  PETITIONER 

AFTER  DECREE  NISI  AND  BEFORE  DECREE 

ABSOLUTE^  REVIVOR 

BNGLISH  COURT  OF  APPEAL,  MARCH  24,  18M. 

Stanhope  v.  Stanhope.* 

A  hushand  who  obtained  a  decree  nis<  for  dissolution  of  his 
marriage  died  before  the  time  for  making  it  absolute  had 
arrived.  Beld^  that  the  personal  representative  of  the 
husband  could  not  rerlve  the  salt  for  the  purpose  of  apply- 
ing to  make  the  decree  absolute. 

ON  the  nth  of  May,  1888,  the  petitioner  obtained  a 
decree  nisi  for  the  dissolution  of  his  marriage  on 
the  ground  A>f  hid  wife's  adultery.  On  the  27th  of 
July,  1883,  he  died. 

The  petitioner's  father,  who  died  in  1881,  had  di- 
rected the  trustees  of  his  will  to  stand  possessed  of 
15,00(M.  upon  trust  to  pay  the  income  to  the  petitioner 
for  life,  and  upon  further  trusts  nnder  which  it  was 
held  by  Chltty,  J.,  that  his  widow  was  entitled  for 
life,  and  subject  to  those  interests  ui>on  trust  for  the 
husband's  children  as  therein  mentioned,  and  in  de- 
fault of  children,  upon  such  trusts  as  the  husband 
should  by  will  appoint. 

The  petitioner  died  without  issue,  and  left  a  will  by 
which  he  appointed  the  15,000L  among  his  surviving 
brothers  aud  sisters,  one  of  whom  was  his  executor. 

In  1886  Chltty,  J.,  decided  that  the  respondent,  who 
had  since  the  petitioner's  death  married  again,  was 
entitled  to  a  life  interest.  The  petitioner's  executor 
thereupon  gave  notice  of  motion  *'  for  an  order  giving 
him  leave  to  intervene  and  revive  the  above  suit,  with 
a  view,  amongst  other  thiug^,  of  applying  to  the  court 
to  make  absolute  the  decree  nisi  dissolving  the  mar- 
riage between  the  petitioner  and  the  respondent  pro- 
nounced on  May  11, 1883  "  The  president  refused  the 
motion,  and  the  executor  appealed. 

•UProb,Di7, 103. 


Sir  Waller  FhUUmore  and  Bargra^^e  Deane,  for  ap- 
pellant. 

Bayford,  Q.  C,  and  Middleton,  for  respondent,  were 
not  called  upon. 

Cotton,  L.  J.  The  object  of  this  application  is  to 
obtain  leave  to  intervene  and  revive  the  suit  with  a 
view  to  applying  to  the  court  to  make  absolute  the 
decree  i\Ui  for  dissolution  of  the  marriage  between 
the  deceased  petitioner  aud  the  respondent.  What  Is 
the  position  of  the  parties  after  the  decree  nisif 
Neither  of  them  can  do  any  thing  in  the  suit  until  the 
time  comes  for  making  the  decree  absolute,  but  the 
suit  is  not  at  an  end.  It  is  still  pending,  as  we  held  in 
EUis  V.  EUia,  8  P.  D.  188,  aud  that,  so  far  as  it  goes,  is 
in  favor  of  the  application.  But  if  the  petitioner  dies, 
has  his  personal  representative  any  right  to  revive  the 
suit,  or  to  have  the  decree  made  absolute?  It  would 
be  a  singular  thing,  if  after  the  marriage  has  been  dis- 
solved by  death,  there  were  power  to  declare  it  at  an 
end  on  another  ground.  The  decree  nisi  does  not  dis- 
solve the  marriage. 

There  is  no  rule  of  court  authorizing  revivor  in  a 
case  of  this  nature,  aud  as  regards  authority  there  is 
none  in  support  of  it,  the  only  case  bearing  on  the 
question  being  Qrant  v.  Qrant,  2  8w.  &  T.  522,  which  is 
against  revivor.  Revivor  was  commonly  practiced  in 
chancery,  aud  there  was  also  a  writ  of  revivor  at  com- 
mon law.  Now  when  was  there  a  rlRht  of  revivor  in 
chancery  ?  When  the  plaintiff  was  seeking  to  enforce 
a  right  which  on  his  death  would  vest  in  his  heir-at- 
law  or  his  legal  personal  representative,  then  on  his 
death  the  heir-at-law  or  personal  representative  could 
revive  the  suit.  If  he  had  died  before  the  suit  the 
heir  or  personal  representative  could  have  sued.  It  Is 
impossible  that  there  can  be  any  similar  transmission 
of  interest  in  a  suit  for  dissolution  of  marriage,  for 
after  the  death  of  one  of  the  parties  it  is  impossible 
that  any  proceedings  should  be  taken  to  put  an  end  to 
that  which  has  already  ended. 

Order  17,  r.  2,  of  the  General  Orders  of  1883,  provides 
that:  '*In  case  of  the  marriage,  death  or  bankruptcy 
or  devolution  of  estate  by  operation  of  law  of  auy 
party  to  a  cause  or  matter,  the  court  or  judge  may,  if 
it  be  deemed  necessary  for  the  complete  settlement  of 
all  the  questions  iuvolved,  order  that  the  husband, per- 
sonal representative,  personal  trustee,  or  other  succes- 
sor in  interest,  if  auy,  of  such  party  to  be  made  a 
party,"  etc. 

This  supports  what  I  have  said,  that  there  must  be  a 
transmissible  interest— if  ihe  estate  or  title  devolves 
on  some  one  as  representing  the  original  party,  the  ac- 
tion may  be  revived,  but  there  must  be  a  devolution 
of  the  estate  or  title.  Here  the  object  of  the  suit  was 
the  dissolution  of  the  marriage,  aud  the  case  does  not 
come  within  the  principle  on  which  revivur  rests,  for 
there  is  no  one  on  whom  the  estate  or  interest  of  the 
deceased  party  devolves.  It  is  urged  that  the  cause 
of  action  continues,  and  it  is  true  that  the  adultery  is 
not  done  away  with,  but  is  there  now  any  person  who 
has  any  right  in  respect  of  it?  In  oases  falling  within 
the  rule  actio  personalis  moritur  cum  persofui.  the 
wrong  remains,  but  after  the  death  of  the  person  in- 
jured there  is  no  one  who  can  complain  of  it  or  revive 
proceedings  which  had  been  commenced  in  respect  of 
it.  Then  it  is  urged  that  we  ought  to  look  upon  di- 
vorce proceedings  as  affecting  the  husband's  personal 
estate,  and  that  on  that  ground  his  personal  represen- 
tative has  a  locus  standi. 

The  case  of  Baker  v.  Baker,  5  P.  D.  142;  6  id.  12,  was 
referred  to  in  support  of  that  contention.  In  that  case 
the  husband  was  a  lunatic,  and  the  lords  justices  au- 
thorized the  committee  to  present  a  petition  for  the 
didsolutiou  of  the  marriage  on  the  ground  of  the  wife's 
adultery.    It  appears  that  the  committee  presented 
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the  petition  iii  bis  owu  Dame  m  well  as  Iq  that  of  the 
luuatio.  That,  lu  my  opiDion,  wa«  wroDg,  for  all  that 
we  ooald  do  was  to  authorize  him  to  present  it  in  the 
name  and  on  behalf  of  the  lunatic  Doubts  were  en- 
tertained whether  divorce  proceedings  could  be  main- 
tained pending  a  lunacj,  and  it  was  held  that  thej 
could.  All  that  was  decided  in  that  case  was  that  the 
proceedings  were  not  criminal,  but  civil.  What  the 
lord  justices  had  to  consider  was  whether  it  was  likely 
that  the  husband,  if  sane,  would  hare  condoned  the 
offense,  and  it  was  a  matter  of  discretion  whether  they 
would  sanction  the  proceedings.  There  is  nothing  in 
the  case  involving  a  decision  that  there  was  any  right 
which  would  pass  to  a  personal  representative.  That 
the  proceedings  were  not  criminal  in  their  nature  does 
not  involve  any  such  conclusion,  for  there  are  many 
civil  rights  of  action  which  do  not  pass  to  a  personal 
representative. 

Then  we  were  referred  to  a  rule  of  the  Divorce  Court 
which  provides  that  the  application  to  make  a  decree 
nisi  absolute  shall  be  by  writing  signed  by  the  solici- 
tor of  the  petitioner,  and  filed  in  the  registry,  with  an 
affidavit  that  there  has  been  no  intervention.  The  rule, 
in  my  opinion,  only  settles  how  the  application  is  to 
be  made,  it  does  not  affect  the  right  to  have  the  decree 
made  absolute,  but  only  the  mode  of  applying  to  have 
it  made  absolute.  It  is  said  that  there  ought  to  be 
liberty  to  have  the  decree  made  absolute,  because  the 
making  it  absolute  affects  rights  of  property.  It  may 
do  so  in  many  cases,  as  for  instance,  by  enabling 
children  to  get  a  settlement  altered.  The  object  of 
the  suit  however  is  not  to  alter  rights  of  property, 
though  it  may  have  that  effect,  as  by  depriving  a 
woman  of  a  legacy  given  to  her  by  the  descdption  of 
the  husband's  widow.  Such  a  result  however  is  only 
incidental,  and  it  is  not  the  object  of  the  suit,  but  re- 
sults incidentally  from  the  putting  an  end  to  the  mar- 
riage. 

It  is  contended  that  Ling  v.Ling^  4  Sw.  &  T.  09,  shows 
that  the  suit  is  to  be  considered  as  continuing,  though 
the  petitioner  is  dead,  and  that  as  the  suit  is  continu- 
ing an  application  to  make  the  decree  absolute  ought 
to  be  allowed.  But  that  case  does  not  show  this.  The 
act  gave  a  right  which  did  not  exist  til  the  decree  had 
been  made  absolute ;  when  once  it  had  been  made  ab- 
solute the  right  arose. 

It  baa  been  the  practice  to  intitule  in  the  suit  any 
application  to  enforce  such  right,  and  the  practice  Is 
proper.  Still  such  an  application  is  not  really  a  step 
in  the  suit,  but  an  application  undera  statutory  power 
given  when  the  decree  had  become  absolute.  Here  a 
dissolution  of  the  marriage  cannot  be  decreed,  for  it 
has  already  been  dissolved  by  death,  yet  the  applicant 
wishes  to  obtain  a  decree,  in  order  to  secure  a  collat- 
eral advantage  which  would  have  been  obtained  if  the 
marriage  had  been  dissolved  in  the  husband's  life- 
time. I  am  of  opinion  that  the  litigation  cannot  be 
continued  by  revivor  or  otherwise.  I  should  mention 
Order  17,  r.  1,  to  which  reference  has  been  made.  It 
provides  that  there  shall  be  no  abatement  by  the  death 
of  either  party  between  the  verdict  and  the  judgment. 
That  only  inserted  a  provision  which  had  been  en- 
acted by  17  Car.  2,  ch.  8,  with  respect  to  certain  ac- 
tions. These  rules  do  not  apply  to  proceedings  In  the 
Divorce  Court,  and  we  cannot  hold  that  the  suit  con- 
tinues.   The  appeal  must  be  dismissed  with  costs. 

BowsN,  L.  J.  A  man  can  no  more  be  divorced 
after  his  death  than  he  can  after  his  death  be  married 
or  sentenced  to  death.  Marriage  is  a  union  of  hus- 
band and  wife  for  their  joint  lives  unless  it  be  dis- 
solved sooner,  and  the  court  cannot  dissolve  a  union 
which  has  already  been  determined.  An  act  of  Par- 
liament might  indeed  give  the  court  power  to  pro- 
nounce after  the  death  of  one  of  the  parties  a  decree 
declarin  g  the  marriage  dissolved  from  a  certain  past 


date,  but  has  the  act  done  so?  I  think  not.  The  act 
of  1867  (20  &  21  Vict.,  ch.  86),  section  31,  enabled  the 
court  to  pronounce  a  decree  declaring  the  marriage  to 
be  dissolved.  Now,  under  23  Jt  24  Vict.,  chapter  144, 
section  7,  a  decree  nisi  must  precede  the  decree  abso- 
lute, but  though  the  decree  is  thus  split  into  two 
parts  its  effect  is  the  same,  it  is  a  decree  dissolving  the 
marriage.  The  appellant's  counsel,  to  escape  from 
this  difficulty,  tried  to  show  that  the  parties,  after  a 
decree  nisi,  stood  in  a  peculiar  relation.  It  is  difficult 
to  understand  in  what  position  they  considered  them 
to  be;  they  seemed  to  think  that  the  marriage  was  in 
a  sort  of  suspended  existence,  and  that  the  parties 
were  neither  married  nor  divorced,  but  were  in  such 
a  peculiar  relation  that  in  some  case,  the  name  of 
which  was  not  mentioned,  it  was  held  that  intercourse 
between  them  in  the  interval  might  constitute  adul- 
tery. I  do  not  know  what  the  case  may  be  (Laxton  v. 
Laztony  80  L.  J.  [P.  M.  &  A.]  208),  but  the  idea  seems 
to  me  worthy  of  Tristram  Shandy.  Some  observa- 
tions have  been  made,  one  by  Lord  Cairns,  to  the  ef- 
fect that  the  Us  comes  to  an  end  on  the  pronouncing 
of  the  decree  niaiy  but  in  Norman  v.  FiUars,  2  Ex.  D. 
869,  the  subject  was  fully  gone  into,  and  it  was  settled 
that  a  decree  nisi  effects  no  change  in  the  status  of  the 
wife.  If  a  decree  nisi  Is  made,  and  the  husband  dien 
before  it  is  made  absolute,  he  dies  while  he  is  still  at 
law  a  husband,  and  his  wife  becomes  his  widow.  After 
this,  how  can  a  decree  be  made  which  would  displace 
a  dissolution  of  the  marriage  by  death,  and  untie  a 
knot  that  no  longer  exists.  How  can  a  woman,  once  a 
widow,  be  converted  into  a  divorcee,  unless  there  is 
some  enactment  enabling  the  court  to  make  such  a 
retrospective  order? 

The  appellant's  counsel  tried  to  show  that  the  lis 
still  continues,  and  they  referred  to  the  22  A  23  Vict., 
chapter  61,  section  6,  which  enables  the  court  after  a 
final  decree  to  inquire  into  settlements  and  deal  with 
the  settled  property.  But  to  assume  that  the  lit  still 
exists  l>ecan8e  the  Legislature  has  given  this  power  is 
begging  the  question,  for  it  is  consistent  with  the  lan- 
guage of  the  enactment  to  hold  it  to  mean  that  even 
though  the  suit  is  at  an  end,  the  court  shall  have  power 
to  vary  settlements,  and  that  seems  to  me  to  be  the 
true  view.  The  Legislature  is  giving,  over  and  above 
relief  in  the  suit,  a  relief  outside  the  suit— a  relief 
which  is  the  creature  of  statute. 

It  is  said  that  this  divorce  proceeding  affects  the  per- 
sonal estate  of  the  husband,  and  that  therefore  his 
executor  has  an  interest  in  it.  Ko  doubt  it  may  affect 
his  pergonal  property,  every  change  of  status  may  af- 
fect personal  property,  but  that  is  only  consequential. 
The  object  of  a  suit  for  dissolution  of  a  marriage  is 
not  to  affect  property,  but  to  change  the  status,  and  it 
cannot  be  looked  upon  as  a  suit  relating  purely  to 
property. 

The  appellants  referred  to  Baier  v.  Baker^  6  P.  D. 
142,  where  it  appears  that  the  lord  justices  gave  leave 
to  a  committee  to  take  proceedings  for  a  dissolution 
of  marriage  on  behalf  of  a  lunatic,  and  they  relied  on 
this  as  showing  that  other  persons  than  a  husband  and 
wife  may  carry  on  divorce  proceedings.  But  that  case 
was  entirely  different  from  a  proceeding  by  an'execu- 
tor.  It  was  a  proceeding  to  dissolve  an  existing  mar- 
riage, and  as  the  lunatic  could  not  himself  take  pro- 
ceedings, it  was  reasonable  to  allow  them  to  be  taken 
in  his  name  and  on  his  behalf  by  his  committee,  but 
how  can  an  executor  ask  to  dissolve  a  marriage  which 
no  longer  exists  ?  An  executor  does  not  act  for  a  dead 
man,  or  in  his  name,  but  for  the  estate  of  the  dead 
man.  It  is  contrary  to  the  idea  of  a  divorce  that  it 
should  be  sought  after  the  death  of  one  of  the  parties. 

In  order  to  prevent  waste  of  time  arising  from  the 
common-law  doctrine  of  abatement,  it  was  no  doubt 
enacted  by  17  Car.  2,  ch.  8,  that  all  actions,  real,  i>er- 
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soual  or  mixed,  the  death  of  either  partj  between  the 
verdict  and  the  judgmeut  should  not  thereafter  be  al- 
leged for  error,  provided  the  judgment  be  entered 
within  two  terms  after  the  verdict.  But  that  does  not 
apply  to  the  present  case,  which  comes  within  the 
principle  that  every  personal  action  dies  with  the  per- 
son unless  some  statute  revives  it. 

Revivor,  as  Ckitton,  L.  J.,  has  explained,  goes  on  the 
principle  that  there  is  a  continuing  interest  which  de- 
volves upon  some  one,  but  here  the  object  of  the  suit 
is  gone.  The  Legislature  might  have  authorized  the 
continuance  of  divorce  proceedings  for  some  collateral 
purposes,  though  their  main  object  is  gone,  but  it  has 
not  done  so.  The  case  appears  to  be  clear  on  princi- 
ple, and  if  authority  were  wanted,  Qrant  v.  Gront,  2 
Sw.  &  T.  622,  is  enough  to  show  that  the  appeal  must 
fail 

Fry,  L.  J.  I  am  of  the  same  opinion,  and  feel  no 
doubt  on  the  case.  The  only  decree  that  could  be 
asked  for  would  be  that  the  marriage  should  be  dis- 
solved, or  that  it  should  be  deemed  to  have  been  dis- 
solved, from  the  date  of  the  decree  nisi.  Neither  al- 
ternative is  possible.  As  regards  the  first,  no  power 
can  dissolve  a  marriage  which  has  been  already  dis- 
solved by  the  act  of  God.  As  regards  the  second,  the 
court  cannot  pronounce  a  decree  declaring  that  the 
marriage  was  dissolved  at  an  earlier  date,  because  the 
statute  gives  it  no  such  power,  but  only  authorizes  it 
to  pronounce  a  decree  **  declaring  such  marriage  to  be 
dissolved.'' 

For  these  short  reasons,  I  agree  that  the  appeal  must 
be  dismissed  with  costs. 

Appeal  dismissed. 


COONTT^LIABILITT  FOR  BOARD  AND  LODGING 
OF  PRISONERS  OUT  OF  JAIL, 

KANSAS  8UPBEMB  COURT.  JULY  9. 1886. 

Hendricks  v.  Bd.  or  Co.  Com'rs  or  Chautauqua 
County.* 

The  duty  of  keeping  the  county  jail,  and  supplying  the  pris- 
oners committed  thereto  with  board  and  lodging,  devolves 
upon  the  sheriff,  and  to  him  alone  is  the  county  liable  for 
the  same. 

Under  section  831  of  the  Criminal  Code,  the  board  of  county 
commissioners  may  allow  a  moderate  compensation  for 
medical  services,  fuel,  bedding  and  menial  attendance 
furaished  for  prisoners  committed  to  the  county  jail, 
which  shall  be  paid  out  of  the  county  treasury;  but  the 
allowance  of  such  claims  is  wholly  discretionary  with  the 
county  board,  and  the  liability  of  the  county  for  the  same 
tean  only  arise  upon  an  order  made  by  the  county  com- 
missioners when  duly  convened  and  acting  as  a  board. 

TERROR  from  Chautauqua  county. 

McBrian  &  PUe,  for  plaintiff  in  error. 

B.  S.  HenderBon^  for  defendant  in  error. 

JoHNQTON,  J.  F.  E.  Hendricks  brought  this  action 
against  the  board  of  county -commissioners  of  Chau- 
tauqua county,  and  in  his  petition  alleged  substan- 
tially that  on  November  25,  1883,  the  sheriff  of  Chau- 
tauqua county  and  his  deputies  arrested  one  Cyrenlus 
B.  Hendricks,  and  that  while  they  had  him  in  custody 
at  a  point  fifteen  miles  from  Sedan,  where  the  county 
jail  was  located,  be  was  shot  and  so  severely  wounded 
that  he  could  not  be  removed  or  taken  to  the  county 
jail,  and  that  his  condition  resulting  from  the  wound 
was  such  that  it  was  impossible  for  him  to  receive  the 
treatment  and  attention  in  the  county  jail  actually  nec- 

*1]  Pacific  Reporter,  460. 


essary  to  his  recoveiy;  that  thweupon  the  sheriff  and 
his  deputies,  with  the  knowledge  and  consent  of  the 
defendants,  removed  the  wounded  prisoner,  who  was 
then  expected  to  live  only  a  short  time,  to  the  resi- 
dence of  the  plaintiff  which  was  about  one-fonrth  of  a 
mile  from  the  place  where  the  prisoner  was  shot,  and 
that  the  sheriff  then  requested  the  plaintiff  to  give  the 
prisoner  such  treatment,  nursing  and  medicines  as  his 
condition  required. 

It  was  alleged  that  the  plaintiff;  at  the  instance  and 
request  of  the  sheriff,  took  charge  of  and  attended 
upon  and  nursed  the  prisoner  from  the  25th  day  of 
November,  1883,  till  the  25th  day  of  February,  1884, 
during  which  time  he  furnished  and  provided  fuel  for 
the  benefit  of  the  prisoner,  and  beyond  what  was  nee- 
essaiy  for  the  personal  use  of  the  plaintiff,  of  the  value 
of  $12;  and  that  he  expended  for  medicines  and  reme- 
dies for  the  prisoner  the  sum  of  $118.65,  which  it  is  al- 
leged were  necessary,  and  were  prescribed  by  the  at- 
tending physician ;  and  that  he  attended  and  waited 
upon  the  prisoner  for  the  period  of  ninety  days,  and 
that  his  services  were  necessary  and  reasonably  worth 
$3  per  day,  and  of  the  aggregate  value  of  $270;  after 
which  time  the  sheriff  again  took  charge  of  the  pris- 
oner and  conveyed  him  to  the  county  jail.  He  alleges 
that  the  articles  furnished,  money  expended,  and  the 
services  rendered  were  necessary  for  the  recovery  of 
the  prisoner,  and  were  furnished,  expended  and  ren- 
dered at  the  request  of  the  sheriff,and  with  the  knowl- 
edge, consent  and  approval  of  the  defendants;  that  in 
1881  Cyrenlus  B.  Hendricks  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  suffer  death,  and 
that  he  is  now  in  the  penitentiary  awaiting  the  execu- 
tion of  that  sentence;  that  Cyrenlus  B.  Hendricks  has 
no  estate,  property  or  means  of  any  kind  to  pay  the 
plaintiff's  claim,  and  that  he  will  lose  the  same  unless 
paid  by  Chautauqua  county ;  that  on  the  5th  day  of 
January,  1885,  .the  plaintiff  duly  presented  his  claim  to 
the  county  commissioners  for  allowance,  which  was 
rejected,  and  he  avers  that  it  is  now  due  and  unpaid. 
The  defendant  demurred  to  the  petition  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  it.  The  demurrer  was 
sustained  by  the  court,  and  the  plaintiff  is  prosecuting 
this  petition  in  error  to  reverse  that  ruling. 

The  facts  stated  in  the  petition  fail  to  show  a  liabil- 
ity of  the  county  of  Chautauqua  In  favor  of  the  plain- 
tiff. The  statute  provides  that  jails  shall  be  estab- 
lished and  kept  in  every  county,  at  the  expense  of  the 
county,  for  the  safe-keeping  of  the  prisoners  lawfully 
committed.  The  sheriff  of  the  county  is  required  to 
keep  the  jail,  and  Is  responsible  for  the  manner  in 
which  it  is  kept,  and  he  is  required  to  supply  the  pris- 
oners with  proper  food  and  drink  at  the  expense  of  the 
county.  Sections  1,  3,  10,  chapter  53,  Comp.  Laws, 
1879. 

In  another  chapter  the  liability  of  the  county  for 
the  boarding  and  lodging  of  prisoners  is  fixed  and  lim- 
ited. The  sheriff  is  allowed  forty  cents  per  day,  exclu- 
sive of  fuel,  lights,  furniture  and  bedding,  where  a 
jail  is  provided,  and  sixty  cents  per  day  where  no  jail 
in  provided.    Sess.  Laws  1881,  oh.  701,  §  1. 

The  county  commissioners  are  not  compelled  to  al- 
low or  pay  more  than  the  fees  above  named  for  every 
thing  included  within  the  terms  **  boarding  and  lodg- 
ing," nor  is  the  county  liable  to  any  other  oflBcer  or 
I>er8on  for  the  same  than  the  sheriff.  The  duty  and 
responsibility  of  keeping  the  jail,  and  supplying  ao^^ 
caring  for  the  prisoners,  is  devolved  by  law  upon  the 
sheriff.  The  care  and  safe>keeping  of  the  prisoners  is 
committed  to  him,  and  in  regard  to  their  board  and 
lodging,  the  board  of  county  cotamissioners  deals  only 
with  him.  The  only  statute  authorising  the  payment 
of  compensation  by  the  county  board  provides  that  It 
shall  be  paid  to  the  sheriff,  and  to  him  alone  is  the 
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ooanty  liable  for  suppljiug  board  and  lodging  for  the 
prisoners.    Atchison  Co.  v.  l^onUiiison,  OKans.  167. 

It  appears  that  the  prisoner  was  held  and  oared  for 
by  the  plaintiff  at  the  request  of  the  sheriff,  outside  of 
the  jail,  although  there  was  a  jail  at  the  county  seat. 
Where  the  jail  is  oTercrowdedjor  insufficient,  or  where 
for  some  other  good  reason  the  prisoner  cannot  be 
properly  kept  and  supplied  in  the  jail,  as  was  the  case 
here,  he  may  be  temporarily  held  and  supplied  outside 
of  the  jail.  In  such  a  case  the  county  would  doubtless 
be  liable  for  the  statutory  compensation.  Where  the 
jail  is  insufficient  for  the  safe-keeping  of  prisoners^the 
sheriff  may  employ  such  guards  as  are  actually  neces- 
sary, and  for  the  service  of  such  guards  *'  the  board  of 
county  commissioners  shall  allow  the  sheriff  reasona- 
ble oompensation,  to  be  paid  out  of  the  county  treas- 
ury."   Laws  1881,  ch.  107,  §  1. 

The  liability  of  the  county  for  the  services  of  these 
guards,  or  for  the  temporary  restraint  and  mainten- 
ance of  the  prisoners  outside  of  the  jail,  is  to  the  sher- 
iff, and  therefore  while  the  sheriff  has  a  right  to  claim 
compensation  for  holding  and  supplying  the  prisoner 
outside  of  the  jail,  the  plaintiff  has  not. 

The  items  of  the  plaintiff's  account,  and  for  which 
te  sues,  do  not  fall  within  the  service  and  supplies  of 
which<nention  has  been  made,  and  which  are  to  be 
furnished  by  the  sheriff  as  board  and  lodging.  There 
Is  another  section  however,  which  does  include  them. 
It  reads  as  follows :  ^*  Whenever  the  tribunal  transact- 
ing county  business  of  any  county  in  which  the  offend- 
er shall  have  committed  any  crime  for  which  he  is  im- 
prisoned may  be  satisfied  of  the  necessity  of  so  doing, 
they  may  make  an  allowance  for  boarding  the  pris- 
oner, and  may  allow  a  moderate  compensation  for 
medioal  services,  fuel,  bedding  and  menial  attendance 
for  any  prisoner,  which  shall  be  paid  out  of  the  county 
treasury."    Crim.  Code,  S  881. 

Under  this  authority,  the  tribunal  transacting 
county  business  *'may  make  an  allowance  for  medi- 
cal services,  fuel,  bedding  and  menial  attendance  fur- 
nished, for  prisoners  to  any  person  who  furnishes  the 
same,  «ud  is  not  confined  to  dealing  with  the  sheriff 
alone.  The  authorization  of  or  allowance  for  such  ser- 
vices is  however  discretionary  with  the  board.  The 
board  **  may  allow  a  moderate  compensation  '*  when  it 
is  **  satisfied  of  the  necessity  of  so  doing.*'  The  county 
cannot  be  lield  liable  because  the  service  and  supplies 
were  furnished  upon  the  request  of  the  sheriff,  nor  by 
reason  of  the  individual  consent  or  action  of  the  mem- 
bers of  the  county  board..  RoherU  v.  Commissionera 
of  Pottawatomie  Co.,  10  Kans.  29.  The  liability  of  the 
county  can  only  arise  upon  an  order  made  by  the 
county  commissioners,  duly  convened  and  acting  as  a 
board.  The  petition  alleges,  it  is  true,  that  the  pris- 
oner was  placed  by  the  sheriff  in  charge  of  the  plaintiff 
with  the  knowledge  and  consent  of  the  county  com- 
missioners, and  that  the  supplies  were  furnished  and 
the  services  rendered  by  the  plaintiff  at  the  request  of 
the  sheriff,  and  with  the  knowledge,  consent  and  ap- 
proval of  the  county  commissioners.  This  is  insuffi- 
cient to  bind  the  county.  It  is  nowhere  alleged  that 
the  county  board  consented  that  the  plaintiff  should 
be  employed,  or  should  furnish  the  supplies,  at  the  ex- 
pense of  the  county.  Physicians  and  nurses  might 
have  been  employed,  and  medicines  furnished,  at  the 
instance  of  the  sheriff,  the  compensation  to  be  paid  by 
the  prisoner,  or  by  his  friends,  and  the  consent  of  the 
commissions  to  such  action  would  of  course  create  no 
liability  against  the  county.  According  to  the  peti- 
tion, the  only  formal  presentation  of  the  matter  to  the 
county  board  was  when  the  claim  was  presented  in 
January,  188S,  at  which  time  the  board,  as  it  had  the 
option  and  right  to  do,  refused  to  make  the  allowance 
and  rejected  the  claim.  It  is  clear  that  the  petition, 
as  it  now  stands,  does  not  state  a  cause  of  action  in 


favor  of  the  plaintiff,  and  and  against  the  county,  and 
the  ruling  of  the  court  in  sustaining  the  demurrer 
must  therefore  be  affirmed. 
All  the  justices  concurring. 


MARRIAGE—  DIVORCE -^  ADULTERY  —  CONNIV- 
ANCE  OF  HUSBAND  IN  PRIOR  ACT, 

MASSACHUSETTS  SUPREME  JUDICIAL  OOUBT. 
JULY  16,  1886. 

Morrison  v.  Morrison. 

Connivance  of  a  husband  at  one  act  of  adultery  by  bis  wife  Is 
not  a  bar  to  an  action  of  dlvorc*  for  a  prior  act  of  adul- 
tery of  which  he  was  then  Ignorant. 

A  CTION  of  divorce.    The  opinion  states  the  case. 

H,  W.  Bragg,  for  libellee. 

S.  Lincoln  and  J.  R.  Smith,  for  libellant. 

Gardner,  J.  The  question  raised  on  this  case  is 
whether  the  connivance  of  the  husband  to  one  act  of 
adultery  is  a  bar  to  a  prior  act  with  another  particepa 
criminis.  The  libellant  contends  that  the  adultery  of 
the  libellee  with  Pease  having  been  found,  the  only 
things  which  can  bar  the  libellant  are  condonation  of 
that  adultery,  connivance  at  that  adultery,  or  the  com- 
mission by  the  libellant  of  some  offense  which  is  in 
itself  gpround  for  a  divorce.  Neither  condonation  of 
the  adultery  with  Pease,  nor  connivance  at  it,  are  set 
up  in  the  defense. 

The  statutes  enumerate  various  causes  which  will 
entitle  an  aggrieved  party  to  an  absolute  divorce  from 
the  bonds  of  matrimony.  Pub.  Stat.,  ch.  146,  §  1.  It 
is  well  settled  that  a  suitor  for  divorce  cannot  prevail 
if  open  to  a  valid  charge,  by  way  of  recrimination,  of 
any  of  the  causes  of  divorce  set  out  in  the  statute. 
Cumming  v.  Gumming,  135  Mass.  886.  Recrimination 
as  a  bar  to  divorce  is  not  limited  to  a  charge  of  the 
same  nature  as  that  alleged  in  the  libel.  Handy  v. 
Handy,  124  Mass.  394.  It  is  sufficient  if  the  recrimi- 
nation charges  any  of  the  causes  for  divorce  so  de- 
clared in  the  statute.  The  general  principle  which 
governs  in  a  case  where  one  party  recriminates,  is  that 
recrimination  must  allege  a  cause  which  the  law  de- 
clares sufficient  for  a  divorce.  Lyttter  y.  Lyster,  111 
Mass.  827;  Cumming  v.  Cumming,  uhi  supra;  Clapp  v. 
Clapp,  07  Mass.  531 ;  Hall  v.  Hall,  4  Allen,  89. 

Lyster  v.  Xyster  was  a  libel  for  divorce  on  the  g^und 
of  desertion.  The  libellee  was  justified  in  leaving  the 
libellant  because  of  his  cruel  and  abusive  treatment 
and  gross  and  confirmed  habits  of  intoxication.  The 
court  held  that  ill  treatment  and  misconduct  of  the 
husband  of  such  degree,  or  under  such  circumstances, 
as  do  not  amount  to  cruelty  for  which  the  wife  would 
be  entitled  to  sue  for  a  divorce,  might  justify  her  in 
leaving  his  home,  and  prevent  his  obtaining  a  divorce 
for  her  desertion,  if  she  did  so.  His  decision  is  in  ac- 
cordance with  the  great  weight  of  American  author- 
ity. It  is  not  a  case  of  recrimination.  The  libellee 
justifiesher  act  in  leaving  her  husband  by  reason  of 
his  ill  treatment.  The  general  rule  that  recrimination 
must  allege  a  cause  which  the  law  declares  to  be  suffi- 
cient for  a  divorce,  it  is  not  affected  by  it. 

Our  divorce  statutes  make  no  provision  respecting 
connivance,  collusion,  condonation,  or  recrimination, 
and  this  court  has  assumed  that;  the  Legislature  in- 
tended to  adopt  the  general  principles  which  had  gov- 
erned the  ecclesiastical  courts  in  England  in  granting 
divorces  from  bed  and  board,  so  far  as  these  principles 
are  applicable  andTare  found  to  be  reasonable.  Rob- 
bins  V.  Robbins,  140  Mass.  528 ;   S.  C,  5  N.  K  Rep.  837. 
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This  asBumption  does  not  go  so  for  as  to  embrace  the 
receut  statute  law  of  Euglaiid  in  relation  to  divorce. 

Under  the  English  Divorce  Act,  20  &  21  Vict.,  ch.  85, 
a  divorce  will  not  be  granted  If  the  court  find  that  dur- 
ing the  marriage  the  petitioner  has  been  accessory  to 
or  conntring  at  the  adultery,  or  had  condoned  the 
adultery  complained  of.  It  has  been  repeatedly  held 
under  this  statute  that  connivance  on  the  part  of  the 
husband  will  in  point  of  law  bar  him  from  obtaining 
relief  on  account  of  the  adultery  which  he  has  allowed 
to  take  place.  Volenti  non  fit  injuria  is  the  principle 
upon  which  the  rule  has  been  founded.  Rogers  ▼. 
Rogers,  3  Hagg.  Eoc.  57;  PhiUips  v.  Phillips,  1  Rob. 
Ecc.  151. 

Under  this  principle,  it  is  not  always  necessary  to 
show  active  oonuivauce.  If  it  is  proved  that  therehns 
been  a  long  course  of  criminal  conduct  on  the  part  of 
the  wife,  of  which  the  husband  was  cognizant,  or  of 
which  by  law  and  presumption  he  mnst  be  supposed 
to  have  been  cognizant,  he  cannot  secure  relief- 
Crewe  v.  Crewe,  8  Hagg.  Ecc.  123.  The  conduct  of  the 
husband,  after  being  informed  of  the  adultery  of  his 
wife,  his  refusal  to  interfere  with  her,  or  to  institute 
proceeding^  against  his  wife  for  a  divorce,  or  long 
delay  in  so  doing,  may  not  in  themselves  be  conniv- 
ance, but  may  be  evidence  of  it.  A  total  indiiferenoe 
to  such  adultery  may  lead  to  the  inference  of  original 
consent.  If  there  was  consent  there  was  no  injury, 
and  the  husband  cannot  ask  for  relief  where  he  has 
not  been  injured. 

It  has  also  been  held  that  a  husband  who  connives  at 
an  act  of  adultery  by  his  wife,  cannot  complain  of  any 
subsequent  act,  whether  with  the  same  or  another 
particeps  criminis.  Oipps  v.  Oipps^  3  Swab.  &  T.  116; 
Stone  V.  Stone,  3  Notes  of  Cas.  Adm.  &  Ecc.  282.  It 
has  been  held  that  the  same  principle,  above  stated, 
extends  to  any  act  of  adultery  subsequent  to  the  one 
directly  connived  at,  because  the  husband,  having 
consented  to  the  fall  of  the  wife  from  virtue,  cannot 
complain  of  acts  naturally  arising  from  such  fall.  It 
has  been  doubted  whether  the  general  doctrine  that 
connivance  at  one  adultery  is  a  bar  to  any  subsequent 
adultery,  either  with  the  same  or  another  particeps 
criminis,  should  govern  all  cases.  The  doctrine  may 
be  carried  too  far,  and  thus  deprive  a  man  of  all  hope, 
however  repentent  he  may  l)e,  and  however  he  may 
strive  to  win  his  wife  to  repentance.  2  Blsh.  Marr.  k 
Div.,  S  44. 

In  Hodges  v.  Bodges,  3  Hagg.  Ecc.  118,  it  was  held 
that  a  husband  proceeding  against  his  wife  for  her 
gross  adultery  committed  after  a  separation  of  five 
years  from  him,  resulting  in  the  birth  of  children, 
baptized  in  his  name,  was  not  barred,  although  before 
the  separation  he  had  connived  at  her  adultery  with 
men  other  than  the  one  with  whom  this  was  commit- 
ted. This  case  has  been  doubted  and  overruled. 
Stone  V.  Stone,  3  Notes  of  Cas.  278 ;  Rogers  v.  Rogers,  3 
Hagg.  Ecc.  57.  See  also  Redden  y.  Redden,  21  N.  J. 
Eq.61. 

The  iibellee  relies  upon  the  language  used  by  Lord 
Stowell  in  Lovering  v.  Lovering,  3  Hagg.  Ecc.  85.  In 
that  case  an  apprentice  was  continued  in  the  house 
with  the  husband's  permission,  after  he  knew  of  great 
and  indecent  familiarities  between  the  apprentice  and 
his  wife,  and  until  she  was  guilty  of  adultery  with 
another.  The  court  found  that  the  facts  amounted 
almost  to  consent,  and  was  a  degree  of  delinquency 
which  rendered  him  unworthy  of  a  remedy;  that  the 
husband  had  connived  at  another  adulterous  act, 
nearly  contemporaneously  committed,  with  another 
person.  The  wife  made  no  defense.  *'  The  ecclesiastical 
law,"  said  Lord  Stowell,  **  requires  two  things :  that  a 
man  shall  come  with  pure  hands  himself,  and  shall  have 
exacted  a  due  purity  on  the  part  of  his  wife,  and  if  he 


has  relaxed  with  one  man  he  has  no  right  to  complain 
of  another.*'  The  language  of  the  court  was  applica- 
ble to  the  facts  of  the  case,  and  cannot  be  referred  to 
a  state  of  facts  not  existing.  It  could  not  refer  to  a 
prior  act  of  adultery.  The  facts  of  the  case  did  not 
authorize  such  reference.  Whatever  misconduct  the 
court  found  must  have  been  such  as  condooed  to  the 
subsequent  or  contemporaneous  adultery.  When  his 
lordship  said,  **  If  he  has  relaxed  with  one  man,  he 
connot  complain  of  another,"  he  said  in  sabstauce, 
*'Ifhe  has  relaxed  with  the  apprentice,  he  cannot 
complain  of  the  man  who  contemporaneously  commit- 
ted adultery  with  his  wife."  This  case  is  no  author- 
ity for  the  doctrine  contended  for  by  the  Iibellee. 

We  have  l>een  referred  to  no  case  where  the  court 
has  held  that  connivance  was  a  bar  to  a  divorce  for  a 
prior  adultery.  The  English  statutes  and  decisions 
seem  to  require  that  the  adultery  complained  of  must 
in  some  way  be  the  result  of  or  connected  with  the 
connivance  charged  or  the  divorce  will  not  be  barred; 
as  where  a  wife  sets  up  in  defense  her  husband's  con- 
nivance at  an  adultery  with  a  different  person  prior  to 
the  adultery  charged,  she  must  prove  the  prior  adul- 
tery. Stone  V,  Stone,  iibi  supra;  Harris  v.  Harris,  Z 
Hagg.  Ecc.  376. 

The  equity  which  deprives  the  suitor  of  a  right  of 
justice  in  a  court  of  equity  is  not  general  Iniquitous 
conduct,  unconnected  with  the  matter  in  suit,  but 
evil  practice  or  wrongful  conduct  in  the  particular 
matter  or  transaction  in  respect  to  which  judicial  pro- 
tection or  redress  is  sought.  Woodward  y.  Woodward, 
4  Atl.  Rep.  424.  We  find  no  authority  for  laying  down 
the  rule,  that  under  all  circumstances,  connivance  at 
one  adultery  is  an  absolute  bar  to  a  divorce  for  a  prior 
adultery,  and  we  feel  inclined  to  say  that  it  is  not  a 
reason  for  refusing  a  divorce  under  any  state  of  facts. 
The  character  of  the  connivance,  under  some  circum- 
stances, may  be  so  open,  gross  and  revolting  that  the 
court  may  find  that  no  injury  has  been  done  the  hus- 
band, and  that  therefore  there  is  nothing  to  redress; 
that  the  husband  has  entirely  abandoned  all  right  to 
claim  that  his  wife  should  be  chaste;  and  that  he  had 
thus  consented  to  her  prior  adultery.  He  may  come  l>e* 
fore  the  court  with  such  impure  hands  that  upon  the 
soundest  considerations  of  public  policy  his  divorce 
should  be  refused.  On  the  other  hand,  the  circum- 
stances of  the  connivance  may  be  of  such  a  character, 
having  no  connection  or  relation  with  the  prior  adul- 
tery, as  not  to  operate  as  a  bar  or  otherwise  against 
the  right  of  the  husband  to  find  relief. 

In  the  case  at  bar  the  presiding  justice  ruled  that 
the  record  of  the  former  suit  was  not  a  bar  to  main- 
taining the  libel  if  the  libellaut  proved  that  the  adul- 
tery charged  in  the  present  suit  was  committed  prior 
to  the  adultery* charged  in  the  former  suit,  and  not 
known  to  him  at  the  time  he  brought  the  former libeL 
Upon  inspection  of  the  record  of  the  former  suit,  and 
examination  of  the  evidence  reported,  we  do  not  find 
the  connivance  found  by  the  court  in  that  case  to  be  of 
such  a  character  as  to  bar  the  libellant  from  a  divorce 
for  the  adultery  charged  in  the  libel  at  bar. 

Exceptions  overruled. 


COmTlTUTIONAL   LAW -- COUNTY  INDEBTSD- 
NESS-CBIMINAL  EXPENSES, 

MISSOURI  SUPREME  COURT. 
APRIL  TERM,  1886. 

Potter  v.  Douglas  Countt. 
The  Constitution  of  Missouri  provides  that  no  county  shall 
be  allowed  to  become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  In  any  year  the  income 
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and  revenue  provided  for  such  year  without  the  assent  of 
two-thirds  of  the'vuters  thereof  voting  at  an  election  to 
be  held  for  that  purpose.  Beld,  that  this  is  no  limitation 
upon  the  incurring  of  expenses  in  the  administration  of 
the  criminal  laws  of  the  State.  A  jailer's  bill  for  the  keep- 
ing, boarding,  clothing,  etc.,  of  prisoners  should  there- 
fore be  allowed  as  a  ohaige  against  the  count j,  although 
at  the  time  it  is  presented  the  revenue  of  the  county  for 
the  year  is  exhausted . 

F.  8.  Hefftrnariy  for  appellant. 

N.  E.  Ide^  for  respondent. 

Shcrwood,  J.  Plaintiff  brings  the  action  to  recover 
of  defendant  the  sum  of  $459  on  account  of  services 
performed  by  him  as  sheriff  and  jailer  of  Oreeiie 
ooauty,  in  keeping,  boarding,  clothing  and  taking  to 
court  certain  prisoners  committed  to  the  jail  of  that 
county  by  the  sheriff  of  defendant,  under  the  provis- 
ions of  section  6090,  Revised  Statutes.  The  bill  of 
plaintiff  for  these  services,  though  approved  by  the 
Circuit  judge  and  the  prosecuting  attorney,  the 
County  Court  of  defendant,  on  its  presentation,  re- 
fused to  pay  or  pass  upon.  The  case  was  tried  on  an 
agreed  statement,  as  follows :  1.  It  was  agreed  and  ad- 
mitted that  the  various  counts  as  charged  in  plaintifiTs 
petition  are  just  and  true,  and  remain  unpaid.  2.  That 
at  the  time  the  fee  bill  charged  In  said  petition  was 
presented  to  the  County  Court  the  revenue  for  said 
year  was  expended,  and  the  same  could  not  be  paid 
without  issuing  warrants  in  excess  of  the  income  of 
revenue  for  said  year.  3.  It  is  agreed  that  the  revenue 
derived  in  said  county  under  the  existing  laws  does 
not  exceed  $2,500  per  year,  and  does  not  more  than 
pay  the  expense  for  the  first  eight  months  of  each 
year.  Wherefore  the  plaintiff  and  defendant  submit 
this  case  on  the  above  facts  as  the  testimony  in  said 
cause.  Whereupon  the  court  refused  to  declare  the 
law  to  be  in  favor  of  plaintiff's  recovery,  and  thus  re- 
fusing, gave  judgment  for  defendant. 

Tlie  only  point  then  for  discussion  is  the  liability  of 
defendant  In  such  circumstances  as  already  set  forth. 
The  section  of  the  statute  to  which  reference  has  been 
made  makes  it  the  duty  of  the  sheriff  or  jailer  of  a 
county  to  receive  prisoners  from  another  county ,where 
there  is  no  jail,  or  an  insufficient  one,  and  safely  keep 
them,  subject  to  the  order  of  the  judge  of  the  court  for 
the  county  whence  such  prisoners  are  brought.  And 
sections  6091,  6092,  make  it  the  duty  of  the  sheriff  or 
jailer  where  the  prisoners  are  thus  confined  to  have 
them  before  the  Circuit  Court  of  the  county  appointed 
for  their  trial,  while  section  6093  announces  a  penalty 
for  failure  thus  to  bring  the  prisoner  before  the  proper 
court  for  trial,  and  renders  such  sheriff,  etc.,  liable  to 
imprisonment  for  contempt,  and  also  to  a  civil  action 
for  damages ;  and  section  6096  permits  such  sheriff, 
etc.,  for  such  failure,  etc.,  to  be  removed  from  office 
and  rendered  incapable  thereafter  of  holding  the 
same. 

These  sections  are  to  be  considered  in  connection 
with  section  12  of  article  10  of  our  Constitution,  pro- 
viding that  "No  county,  city,  town,  township,  school 
district  or  other  political  corporation  or  subdivision 
of  the  State  shall  be  allowed  to  become  indebted  in 
any  manner  or  for  any  purpose  to  an  amount  exceed- 
ing in  any  year  the  Income  and  revenue  provided  for 
such  year,  without  the  assent  of  two-thirds  of  the 
voters  thereof,  voting  at  an  election  to  be  held  for  that 
purpose.*' 

It  is  manifest  if  that  section  of  the  Constitution  ap- 
plies in  oases  of  this  sort,  the  predicament  in  which 
those  counties  are  placed  which  have  neither  jails  nor 
sufficient  revenue  is  a  most  lamentable  one ;  bereft, 
as  they  would  be,  of  all  means  for  the  safe-keeping  of 
that  dangerous  class  of  persons  whose  violations  of 
law  cause  their  arrest.    And  in  similar  olroumstauces 


the  same  views  must  hold,  even  if  the  provisions  of 
section  6088,  Revised  Statutes,  be  resorted  to,  and  a 
guard  employed  in  the  county  where  the  arrest  oc- 
curs ;  for  the  like  objections  could  be  taken  to  the 
employment  of  such  guard,  thereby  causing  an  indebt- 
edness to  accrue. 

After  carefully  considering  the  subject.  I  am  not  of 
opinion  that  the  constitutional  prohibition  should  be 
ruled  to  apply  to  instances  like  the  present.  For  this 
conclusion  these  are  my  reasons : 

I  do  not  regard  section  12,  aupra^  as  applying  here, 
because  the  effect  of  such  construction  would  be  de- 
structive of  the  peace  and  good  order  In  every  county 
embraced  within  the  provisions  of  section  6090  afore- 
said, for  it  would  be  an  impossibility  to  submit  to  a 
vote  of  the  people  of  the  county  concerned,  the  ques- 
tion of  an  unascertained  and  uuascertainable  Indebt- 
edness to  be  incurred  in  the  future  as  the  exigencies 
of  the  case  might  demand.  Who  could  foretell  how 
many  criminals  would  be  arrested  in  the  course  of  the 
ensuing  year  7  If  this  could  be  done,  is  it  not  glaringly 
obvious  that  no  question  as  to  the  amount  of  the  in- 
debtedness could  possibly  be  submitted  to  the  people 
for  the  sanction  of  their  suffrages  ?  The  maxim,  **Ux 
non  coffit  od  impossibUia^**  may  appositely  be  invoked 
in  the  present  case;  a  maxim  equally  Invocable 
whether  the  law  be  statutory  or  organic.  It  is  not  to 
be  intended  that  those  who  framed  or  those  who  by 
their  votes  adopted  our  Constitution,  contemplated  or 
sanctioned  any  such  mischievous  and  destructive  re- 
sult. That  Constitution,  as  its  preamble  fitting  recites 
and  declares,  was  established  **for  the  better  govern- 
ment of  the  State,"  and  the  idea  is  not  to  be  tolerated 
that  the  framers  and  the  adopters  of  that  organic  in- 
strument would  Insert  a  clause  therein  which  would 
in  many  a  county  destroy  those  restraints  and  those 
protections  which  the  law  In  its  wisdom  has  with  fos- 
tering care  thrown  around  peace-loving  and  law-abid- 
ing people,  and  turn  them  over  without  let  or  hin- 
drance to  the  ravages  and  revenges  of  that  class  against 
whom  its  denunciations  are  leveled  and  its  penalties 
and  punishments  are  commanded  to  be  enforced. 
Such  a  construction,  destroying  as  it  would,  the  very 
fundamental  safeguard  and  bulwarks  of  organized 
government  and  society,  would  be  to  attribute  to  the 
framers  of  the  Constitution  a  most  palpable  absurd- 
ity ;  and  by  an  absurdity  is  meant  that  which  Is  to  be 
regarded  to  be  morally  impossible,  which  is  contrary  to 
reason, or  in  other  words, which  could  not  be  attributed 
to  men  in  their  right  senses.  State  v.  Hayes^  81  Mo. 
574;  Fu8Z  v.  Spaunhorat,  67  id.  266;  Smith  Cout.,  8§486, 
465,  518. 

At  the  present  term  of  the  court,  in  the  case  of 
Kunce  v.  Earle^  the  section  of  the  Constitution  under 
discussion  was  examined,  and  held  to  apply  to  a  case 
where,  without  a  vote  of  the  people,  a  debt  was  in- 
curred for  making  additions  to  a  court-house.  But 
the  ruling  in  that  case  supports  the  ruling  in  this  one; 
for  there  the  amount*of  the  indebtedness  could  be  as- 
certained, and  being  ascertained,  and  being  in  excess 
of  the  *'  income  and  revenue  provided  for  such  year," 
it  was  properly  ruled  that  *'  the  assent  of  two-thirds  of 
the  qualified  voters,"  etc.,  was  astne  qua  non  to  the 
validity  of  the  indebtedness. 

But  another  reason  also  occurs  why  that  section 
cannot  apply  to  the  case  at  bar.  The  Inhibition  of  the 
Constitution,  It  will  be  observed.  Is  levelled  against  a 
county  becoming  Indebted,  i,  e.,  through  the  ordinary 
channel,  the  action  of  the  County  Court,  the  financial 
agent  of  the  county.  But  here  the  Indebtedness  was 
not  so  Incurred.  It  was  created  entirely  independent 
of  any  action  of  the  County  Court;  created  by  the 
sheriff  of  the  county  pursuant  to  the  command  of  sec- 
tlou  6090,  supra.  The  law  itself  gave  license  to  the  in- 
curring of  such  a  debt ;  it  was  Incurred  by  operation 
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of  law,  aud  the  fact  that  the  countj  woald  ultimately 
hare  the  debt  to  pay  cats  uo  figrure  in  this  discusBlon. 

We  reverse  the  judgment  and  remand  the  cause. 

All  concur. 

♦ 

NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Obbtiobabi— State  boabd  op  assessobs— equali- 
zation—valuation  OF  pbopsbtt.— In  a  case  where 
the  General  Term  has  exercised  its  discretion  with  re- 
spect to  the  allowance  or  denial  of  a  writ  of  certiorari 
to  review  the  equalization  of  property  by  the  State 
assessors,  under  section  2127,  Code  of  Civil  Procedure, 
and  has  refused  to  grant  it,  on  the  ground  that  it 
ought  not,  under  all  of  the  circumstances  of  the  case, 
to  be  issued,  this  court  has  no  jurisdiction  to  review 
its  determination.  People,  ex  rel.  v.  Board  of  Com.  of 
New  York,  97  N.  T.  42.  But  In  a  case  where  that  court 
has  exercised  its  discretion  with  respect  to  the  allow- 
ance or  denial  of  the  writ,  and  has  refused  to  g^ut  it 
on  the  ground  that  it  ought  not,  under  all  of  the  circum- 
stances of  the  case,  to  have  been  issued,  this  court  has 
no  jurisdiction  to  review  its  determination,  and  so  it 
has  been  repeatedly  held.  People,  ex  rel.  v.  Board  of 
Tax  Com.  of  New  York,  86  N.  Y.  655;  People,  ex  rel 
Yauderbilt,  v.  Stilwell,  19  id.  531;  People,  ex  rel  Da- 
vis, V.  Hill,  58  id.  547.  In  the  opinion  referred  to  in 
the  order  for  the  grounds  of  the  decision  of  the  court 
below,  that  court  alleged  no  want  of  power  to  author- 
ize the  writ,  but  stated  many,  and  as  we  think,  suffi- 
cient, reasons  why,  upon  all  of  ttie  facts  of  the  case, 
the  writ  ought  not  to  have  been  issued.  In  arriving  at 
the  value  of  real  property  in  a  particular  locality  for 
the  purpose  of  equalizing  appraisements  for  taxation, 
the  State  board  of  assessors  is  not  required  to  adopt  as 
Its  basis  the  considerations  Inserted  In  deeds  of  trans- 
fer in  that  locality.  No  rule  of  law  requires  the  true 
consideration  to  be  Inserted  in  conveyances  of  real  es- 
tate, and  it  is  within  the  common  knowledge  of  all 
conveyancers  that  the  amount  stated  therein  is  often 
determined  by  fanciful,  capricious  and  arbitrary  con- 
siderations which  render  it  utterly  unreliable  as  evi- 
dence of  value.  It  is  frequently  depressed  by 
forced  and  and  unnatural  sales,  aud  enhanced 
by  fictitious  values  placed  upon  property  trans- 
ferred in  exchange  or  deeded  In  settlement  of 
disputed  claims  or  given  from  considerations  of 
Mfectiou,  liberality  and  duty,  and  is  at  the  best,  but 
the  opinions  of  the  grantors  and  grantees  of  its  value, 
or  a  declaration  by  them  of  the  price  placed  by  them 
upon  the  property.  Such  prices  have  usually  l>eea 
held  inadmissible  as  evidence  of  value  in  actions  re- 
lating to  the  property,  for  the  reason  that  they  are  lia- 
ble to  be  influenced  by  too  many  causes  aside  from  the 
actual  value  to  be  regarded  as  competent  evidence  of 
that  fact.  Roe  v.  Hanson,  5  Lans.  805.  Prices  ob- 
tained upon  public  sales  are  for  obvious  reasons  con- 
sidered some  proof  of  the  value  of  the  property  sold, 
and  are  receivable  as  evidence  upon  the  question  of 
value.  Campbell  v.  Wood  worth,  20  N.  Y.  499.  The 
usual  method  however  of  proving  value  in  legal  pro- 
ceedings is  by  the  testimony  of  witnesses  who  express 
their  opinions  under  oaths  as  to  such  value,  based 
upon  their  knowledge  of  the  subject-matter  and  fa- 
miliarity with  the  circumstances  bearing  upon  the 
question.  Clark  v.  Baird,  9  N.  Y.  188;  Greenl.  Er., 
§  440,  n. ;  Whart.  £v.,  S§  447,  448,  449;  Lawson  Expert 
Ev.  435;  DeWitt  v.  Barly,  17  N.  Y.  340.  It  is  not 
claimed  that  the  State  assessors  have  neglected  to  per- 
form the  duty  imposed  upon  them,  by  visiting  the  va- 
rious counties  of  the  State  and  making  inquiry  as  to 
the  value  of  real  estate  therein,  and  the  ratio  of  as- 
sessment to  value  prevailing  in  the  several  counties. 
Although  the  information  thus  obtained  might  not  have 


been  digested  in  writing,  it  was  still  available  to  in- 
form their  own  judgments  and  to  be  made  the  sub- 
ject of  oral  communication  to,  and  discussion  by,  the 
board  of  equalization  when  acting  upon  the  questions 
to  be  adjudicated.  The  law  assumes  that  the  several 
officers  charged  with  the  duty  of  determining  the 
values  of  property  for  the  purposes  of  taxation  in  the 
State  are  either  competent  from  their  own  knowledge 
and  experience  to  properly  discharge  such  duty,  or 
that  they  will  by  their  own  voluntary  action  fit  them- 
selves for  its  due  and  proper  performance.  No  special 
education  is  required  to  enable  a  witness  to  testify  as 
to  the  value  of  real  estate.  It  does  not  involve  any 
question  of  science  or  skill,  and  uo  reason  exists  why 
any  person  of  ordinary  intelligence  and  judgment  can- 
not qualify  himself  to  estimate  with  reasonable  accu- 
racy the  value  of  such  property  by  making  special  in- 
quiry and  examination  respecting  it  wherever  it  may 
be  situated.  Lawson  Expert  Ev.  436;  Swan  v.  County 
of  Middlesex,  101  Mass.  173.  The  valuation  of  prop- 
erty is  necessarily  a  matter  of  opinion  among  men, 
and  must  under  all  circumstances  be  finally  deter- 
mined by  the  judgments  of  individuals,  and  the 
scheme  of  the  statute  seems  to  be  to  leave  its  decis- 
ion to  the  officers  selected  for  that  purpose,  and  that 
their  determination  shall  be  conclusive  evidence  of 
such  value  for  the  purposes  of  taxation.  The  law  does 
not  specify  the  degree  of  knowledge  or  information 
which  the  members  of  the  State  board  shall  possess  to 
entitle  them  to  discharge  their  duty,  and  the  only 
statutory  condition  to  the  exercise  of  their  authority 
seems  to  be  the  possession  by  them  of  the  assessment 
rolls  returned  by  the  several  counties  of  the  State. 
Except  for  the  provision  of  the  statute  authorizing 
parties  whose  property  is  assessed  to  appear  before  the 
town,  ward  or  city  assessors  and  make  affidavit  as  to 
the  circumstances  and  value  of  the  property  assessed 
to  them  respectively,  no  provision  is  made  for  the 
hearing  of  such  parties  by  any  of  the  administrative 
bodies  engaged  In  perfecting  the  valuations  of  taxable 
property,  and  it  is  to  be  implied  by  irresistible  infer- 
ence therefore  that  the  law  contemplates  that  such 
bodies  shall  proceed  in  the  performance  of  their  du- 
ties upon  their  own  knowledge.  Information  and  judg- 
ment, and  so  far  as  they  may  be  deficient  therein  that 
they  will  in  their  own  way  inform  themselves  of  such 
facts  as  it  may  be  necessary  to  know  in  order  to  dis- 
charge their  duties  Intelligently.  While  there  is  no 
want  of  power  in  the  courts  to  review  such  determina- 
tions by  certiorari,  yet  a  judicial  view  of  conclusions 
based  mainly,  if  not  exclusively,  upon  the  mental  op- 
erations and  the  individual  knowledge  and  qualifica- 
tions of  the  persons  composing  the  tribunal  referred 
to,  is  obvlously.impracticable,  if  not^lmpossible.  Bea- 
sons  founded  upon  the  personal  knowledge  and  expe- 
rience of  individuals,  or  conolnsions  reached  by  the 
exercise  of  their  intellectual  faculties  cannot  be  re- 
corded and  reproduced  in  such  a  manner  as  to  enable 
an  appellate  tribunal  intelligently  and  fairly  to  review 
the  correctness  of  their  judgment.  Inherent  and  in- 
superable difficulties  exist  in  the  very  nature  of  the 
process  by  which  their  conclusions  are  reached,  which 
renders  any  appellate  jurisdictton  over  their  deter- 
mination impracticable  and  ineffectuaL  There  must 
from  necessity  reside  somewhere  the  power  of  making 
a  final  disposition  of  questions  of  value  for  the  purpose 
of  taxation,  and  the  State  has  made  the  judgment  of 
the  members  of  its  board  of  equalization  the  ultimate 
determination  of  such  value;  and  a  court  has  not  the 
power  to  substitute  its  own  opinion  for  that  of  the 
tribunal  specially  authorized  bylaw  to  form  and  de-^ 
Clare  one.  Jnly  27, 1886.  People,  ex  rel  Mayor,  eto.,  ▼•' 
McCarthy,    Opinion  by  Ruger,  C.  J. 
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WITNBSS.— (1)  The  indiotment  charged  api>ellant  and 
four  other  persons  with  jointlj-  making  to  John  Fay 
certain  false  representations  as  to  the  value  of  amort- 
gage  of  $2,000  on  certain  lands  in  Ulster  county,  by 
which  he  was  induced  to  convey  his  farm,  in  Geddes, 
and  accept  such  mortgage  and  $500  in  payment  Held, 
that  the  right  of  the  prdsecution  to  try  the  prisoners 
separately  is  fixed  by  statute.  Ck)de  Crim.  Proc,  $402. 
(2)  Fay  was  asked,  on  cross-examination,  if  before  the 
bargain  was  closed  he  had  been  advised  by  his  counsel 
Aot  to  accept  the  mortgage  without  an  examination 
of  the  land.  The  question  was  excluded,  but  the  fact 
was  afterward  fully  proved  by  Fay*s  counsel  on  his 
(the  cou users)  cross-examination,  but  Fay  was  after- 
ward recalled  by  plaintiff,  and  answered  the  question, 
under  appellant*B  objection,  in  the  negative.  Held, 
that  no  harm  resulted  from  the  error,  and  that  It  was 
immaterial.  (3)  A  juror  had  an  impression  as  to  the 
guilt  or  innocence  of  the  prisoner,  but  would  be  gov- 
erned by  the  evidence,  and  could  render  an  impartial 
verdict  according  to  it,  and  give  the  prisoner  the  bene- 
fit of  every  reasonable  doubt,  and  acquit  him  if  such 
doubt  existed.  Held,  to  be  competent.  (4)  How  far 
the  examination  of  a  prisoner  may  be  carried  in  regard 
to  his  history  and  mode  of  life  is  necessarily  very  much 
in  the  discretion  of  the  court.  June  26,  1886.  People 
V.  Clark,    Opinion  by  Finch,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

AOCOBD  AND  SATTSPACTION— WHAT  NOT  SUFFICIENT. 

—Defendant  sent  to  the  plaintiff  a  statement  of  its 
account^  a  note  for  the  apparent  balance,  and  a  letter 
explaining  some  items,  and  ending,  "trusting  jou 
will  find  this  correct  and  satisfactory,'*  etc.  The 
plaintiff  kept  the  note,  but  there  was  nothing  that  in- 
dicated that  it  was  offered  in  satisfaction  of  the  ac- 
count, or  that  any  condition  was  attached  to  its  ac- 
ceptance. Held,  not  to  be  an  accord  and  satisfaction. 
There  was  no  act  or  declaration  accompanying  the 
giving  of  the  note  that  amounted  to  a  condition  that 
if  accepted  it  was  to  be  in  satisfaction  of  the  claim ; 
nothing  to  give  the  plaintiff  to  understand  that  if  he 
took  it,  lie  took  it  subject  to  such  a  condition.  Yt. 
Sup.  Ct.»  Aug.  6, 1886.  Boston  Rubber  Co.  v.  Peerltss 
Wringer  Co,    Opinion  by  Taft,  J. 

Animals— iNJUBY  by— scienter.— In  an  action  for 
injury  to  the  plaintiff  by  the  defendant's  horse  strik- 
ing him  with  its  fore  feet,  evidence  that  the  animal 
had  the  vicious  propensity  to  injure  mankind  by 
kicking  with  its  hind  feet,  of  which  propensity  the 
defendant  had  knoweldge,  may  be  received.  It  is  not 
.necessary,  in  order  to  fasten  a  liability  upon  the 
owner,  that  he  have  notice  of  a  previous  injury  to 
others.  Rider  v.  White,  65  N.  T.  54 ;  Godsan  v.  Blood, 
62  Vt.  262;  Worth  v.  Gilling,  L.  R.,  2  C  P.  1;  Judge  v. 
Cox,  1  Stark.  285 ;  Cooley  Torts,  344.  It  is  the  pro- 
pensity to  commit  the  mischief  that  constitutes  the 
danger  (McCaskill  v.  Elliott,  5  Strohb.  196),  and  there- 
fore it  is  sufficient  if  the  owner  has  seen  or  heard 
enough  to  convince  a  man  of  ordinary  prudence  of  the 
animal's  inclination  to  commit  the  class  of  injuries 
complained  of.  Eightlinger  v.  Egan,  65  111.  235 ;  Buck- 
ley V.  Leonard,  4  Denio,  500;  Applebee  v.  Percy,  L.  R., 
9  C.  P.  647;  Abb.  Trial  Ev.  645;  Shearm.  k  Redf.  Neg. 
(3d  ed.),  %  190.  The  question  in  each  case  is,  whether 
the  notice  was  sufficient  to  put  the  owner  on  his 
guard,  and  to  require  him,  as  an  ordinarily  prudent 
man,  to  anticipate  the  injury  which  has  actually  oc- 
curred. Cooley  Torts,  344.  Hence  it  is  unnecessary 
to  prove  more  than  that  he  has  good  cause  for  suppos- 
ing that  the  animal  may  so  conduct.    Kittredge  v. 


Elliott,  16  N.  H.  82.  And  a  good  cause  for  so  suppos- 
ing in  the  present  case  was  the  defendant's  knowledge 
that  the  animal  was  of  vicious  disposition  and  a  **  no- 
torious kicker;"  and  the  jury  might  well  conclude 
from  these  undisputed  facts  alone  that  the  defendant 
had  sufficient  knowledge  of  its  vicious  nature  and  pro- 
pensity to  make  him  liable  for  its  subsequent  attack 
on  the  plaintiff  in  consequence  of  that  nature  and  pro- 
pensity. For  when  it  is  made  to  appear  that  any  do- 
mestic animal  is  vicious  and  inclined  to  do  hurt,  and 
the  owner  has  notice,  express  or  implied,  of  the  fact, 
the  law  then  imposes  upon  him  the  duty  to  keep  the 
animal  secure,  and  makes  him  liable  to  any  person, 
who  without  contributory  negligence  on  his  par£  is 
injured  by  it.  And  this  rule  is  so  entirely  reasonable, 
and  is  so  strictly  in  accordance  with  the  legal  and 
moral  duty,  obligatory  upon  everybody,  so  to  keep 
and  use  his  own  property  as  not  to  wrong  and  injure 
others,  that  authorities  need  not  be  cited  in  its  sup- 
port. N.  H.  Sup.  Ct.,  July  8, 1886.  Jieynolda  v.  Huaaey. 
Opinion  by  Blodgett,  J. 

Damages  — TO  GRowiNa  crops  —  opinion  evi- 
PENCB. — In  an  action  brought  to  recover  damages  for 
injuries  to  plaintiff's  growing  crops  by  the  flowing  of 
his  land  alleged  to  have  been  caused  by  ditches  dug  by 
defendant  to  drain  its  road-bed,  the  damages  are  to 
be  estimated  as  of  the  time  of  the  injury,  and  the 
measure  of  damages  Is  compensation  for  the  value  of 
the  crops  in  the  condition  they  are  in  at  that  time.  8 
Snth.  Dam.  881, 382;  Richardson  v.  Norlhrup,  66  Barb. 
89;  Folsom  v.  Apple  River,  etc.,  Co.,  41  Wis.  609.  In 
applying  this  rule  a  considerable  latitnde  of  inquiry  is 
permissible  from  the  nature  of  the  case.  The  esti- 
mate must  be  based  largely  upon  the  condition,  stage 
of  growth,  and  promise  of  the  grain,  and  the  capacity 
of  the  land  to  prodnce  crops ;  and  in  addition  to  the 
opinions  of  witnesses  qualifled  to  speak  in  reference 
to  the  extent  of  the  injury  and  of  the  value  of  the 
growing  crop  In  its  then  condition,  we  think  it  would 
be  proper  to  receive  evidence  of  the  average  product 
or  yield  of  like  crops  upon  the  same  and  other  lands 
in  the  neighborhood,  under  like  circumstances  and 
conditions,  and  also  the  average  market  value  of  such 
grain,  within  reasonable  limitations  as  to  time  and 
the  expense  of  harvesting  and  marketing,  to  be  sub- 
mitted to  the  jury  under  proper  Instructions  by  the 
court.  If  the  estimates  are  extravagant,  the  evidence 
may  be  sifted  upon  cross-examination  and  controverted 
by  witnesses.  Folsom  ▼.  Apple  River  Co.,  stipra; 
Whitbeck  v.  R.  Co.,  36  Barb.  647 ;  Grand  Rapids  Boom. 
Co.  V.  Jarvis,  30  Mich.  327;  Alltson  ▼.  Chandler,  11  id. 
542;  Williams  V.  Currie,  1  Man.,  G.  &  8.841.  The 
court  therefore  properly  admitted  evidence  tending 
to  prove  the  average  amount  of  wheat  and  oats  per 
acre  usually  raised  on  these  or  similar  lands  lu  the 
vicinity  during  the  years  in  question.  All  estimates 
must  include  and  make  allowance  for  the  risk  to  the 
growing  crop,  but  may  also  include  the  reasonable 
probability  of  its  coming  to  maturity,  and  its  value 
when  so  matured,  and  that  it  will  be  of  the  average 
value  of  such  crops;  and  where  the  evidence  develops 
with  reasonable  certainty  the  average  price  of  the  ma- 
tured grain  for  that  year  during  the  marketing  season, 
it  becomes  an  element  which  the  jury  may  consider 
in  their  estimate  of  damages  to  the  then  growing  crop 
in  arriving  at  a  conclusion  as  to  the  amount  of  com- 
pensation which  the  plaintiff  may  be  entitled  to  for 
.crops  injured  or  destroyed.  Armstrong  v.  Smith,  44 
Barb.  125.  This  would  seem  to  follow  from  the  rule 
adopted  in  Goebel  v.  Hough,  26  Minn.  253;  and  Boom 
Co.  V.  Prince,  24  N.  W.  Rep.  345,  346.  Minn.  Sup.  Ct., 
July  12,  1886.  Limmerland  v.  SL  Paul,  etc.,  R.  Co. 
Opinion  by  Vanderburgh,  J. 
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Deed  —  boundary  on  highway  —  quantity  con- 
veyed.—A  warranty  deed  desoribed  part  of  the  prem- 
ises ooiivejed  as  **  the  horRe-shed  od  the  west  side  of 
the  highway,  with  the  laud  covered  by  the  same;  the 
frrantee  to  have  the  right  aud  privilege  to  go  ou  laud 
of  the  grantors  aroaud  the  shed  for  the  purpose  of  re- 
pairing the  same.*'  Held,  that  the  land  conveyed  was 
that  actually  covered  by  the  shed  as  it  then  stood 
without  reference  to  the  true  line  of  the  highway.  In 
Palls  Village  Water  Power  Co.  v.  Tlbbete,  81  Conn. 
]67,  it  was. held  by  this  court,  Butler,  J.,  delivering 
the  opinion,  that  **  a  road  or  highway,  mentioned  in  a 
deed  as  a  boundary,  must  be  anderstood  to  mean  what 
is  meant  by  other  existing  objects  or  monnments  de- 
scribed and  intended  as  boundaries,  namely,  an  ob- 
ject existing  in  fact,  not  of  record  merely,  something 
apparent,  unmistakable  and  permanent."  And  this 
positive  rule  was  applied  to  a  case  where  the  special 
reasons  for  such  an  application  were  not  nearly  as 
strong  as  in  the  case  at  bar.  Conn.  Sup.  Ct.  of  Errors, 
Jan.  22, 1886.    BHstol  Man'fg  Co,  v.  Barnes, 

Evidence— opinion— VALUE  op  services— claim 

AGAINST  RESPONSIBLE    PARTY  —  POVERTY  OP   PLAIN- 

Tipp. — A  witness  having  a  general  knowledge  of  the 
character,  extent,  and  quality  of  the  plaintiff's  work 
in  a  livery  stable,  and  being  acquainted  with  the  kind 
of  work,  may  give  his  opinion  or  estimate  of  its  value. 
Opinions  as  to  the  value  of  services,  professional  or 
otherwise,  run  along  the  same  line  as  opinions  as  to 
the  value  of  property,  which  are  always  admissible 
under  proper  conditions.  So  the  opinions  of  witnesses 
acquainted  with  the  business  and  running  of  a  certain 
niilroad,  were  held  admissible  to  show  the  value  of 
the  use  of  the  road  for  a  particular  period.  Sturgis  v. 
Knapp,  33  V t.  486.  (2)  Evidence  is  admissible  to  show 
that  one  is  poor,  whose  claim  has  been  long  over  due 
against  a  responsible  party  and  without  demand,  if  it 
appears  that  the  claimant  was  actually  in  need  of 
money  to  use;  but  not  so  if,  though  poor,  his  current 
needs  were  supplied,  and  he  ha^  no  occasion  to  use 
more  than  he  received.  Vt.  Sup.  Ct.,  Aug.  2,  1886. 
Stone  V.  Tupper.    Opinion  by  Rowell,  J. 

Fraudulent  conveyance— secret  trust— grant- 
or's CREDITORS. —  A  conveyance  of  land  absolate  on 
its  face  with  a  secret  understanding  that  on  payment 
of  the  debt  the  land  shall  bereconvejed,  constitutes  a 
secret  trust  that  renders  the  conveyance  void  against 
subsequent  as  well  as  existing  creditors.  The  convey- 
ance is  deemed  fraudulent,  whether  the  actual  pur- 
pose to  defraud  is  found  as  a  fact,  or  is  conclusively 
presumed  from  admitted  facts.  The  trust  being  es- 
tablished the  intent  to  defraud  creditors  is  conclu- 
sively presumed.  Such  a  trust  is  inconsistent  with 
an  absolute  sale.  Smith  v.  Lowell,  6  N.  H.  67;  Paul 
V.  Crooker,  8  id.  288;  Wlnkley  v.  Hill,  9  id.  81;  Tifft  v. 
Walker,  10  id.  160;  McConihe  v.  Sawyer,  12  id.  4a3; 
Page  V.  C^arpenter,  10  id.  77;  Towle  v.  Hoit,  U  id.  61; 
Ladd  V.  Wiggin,  36  id.  421, 426;  Coolidge  v.  Melvin,  42 
id.  610;  Putnam  v.  Osgood,  61  id.  192;  S.  C,  62  id.  148; 
Ranlett  v.  Blodgett,  17  id.  298;  Cobum  v.  Pickering,  3 
id.  416;  Lang  v.  Stockwell,  66  id.  661;  Cutting  v.  Jack- 
son, 66  id.  263;  Plaisted  v.  Holmes,  68  id.  293;  S.  C,  id. 
619;  Sumner  v.  Dalton,  id.  295.  N.  H.  Sup.  Ct.,  March 
12, 1886.    Stratton  v.  Putney.    Opinion  by  Smith,  J. 

Light— OBSTRUCTION  by  erection  op  building- 
evidence.— In  an  action  for  obstruction  of  light  by 
an  elevated  railroad,  it  is  not  error  to  exclude  evidence 
to  show,  that  if  the  buildings  on  the  opposite  side  of 
the  street  from  plaintiff's  building  were  raised  as  high 
as  the  law  and  ordinances  of  the  city  allow,  defend- 
ant's structure  would  not  Intercept  any  direct  rays  of 
the  sun  toward  plaintiff's  building.  The  admissibility 
of  this  evidence  rests  upon  the  claim  that  because 
others  have  a  right  to  do  what  would  shade  the  plain- 


tiff's building  the  defendant  is  not  liable  for  shading 
it  to  the  extent  of  that  right.  The  defendant  how- 
ever does  not  have,  or  stand  at  all  upou,  the  rights  of 
these  other  persons.  The  buildings  were  not  raised  to 
that  height,  and  the  plaintiff  would  have  enjoyed  the 
light  which  the  defendant's  structure  did  intercept, 
but  for  that  structure  which  the  defendant,  aa  against 
the  plaintiff,  had  no  right  to  erect.  There  is  no  own- 
ership in  light  itself,  as  it  is  diffused,  and  the  jury  has 
not  awarded  any  thing  to  the  plaintiflf  for  what  be- 
longed to  any  one  else.  This  evidence  woald  not  have 
shown  that  the  injury  was  to  others,  and  not  to  the 
plaintiff.  U.  S.  Cir.  Ct.,  S.  D.  N.T.,  Aug.  10.  1886.  FifUh 
Nat  Bank  v.  New  York  ElevaUd  B.  Co.  Opinion 
by  Wheeler,  J. 

Kbgliqenck— contributory  n  eg  liqencb— viola- 
tion OP  ordinance.— Where  goods  placed  on  the 
sidewalk  in  violation  of  an  ordinance  are  injured  by  a 
horse  running  upon  the  sidewalk,  such  violation  can- 
not be  given  in  evidence  as  showing  contributory  neg- 
ligence on  the  part  of  the  owner  of  the  goods  in  a  suit 
brought  by  him  against  the  owner  of  the  horse.  Penn. 
Sup.  Ct.,  Feb.  8, 1886.  Oannon  v.  TFOson.  Opinion 
per  Curiam. 

Negotiable  instrument  —  consideration  —  ig- 
norance   OP    LAW  —  surety.  —  The    surrender    of 
an    old    promissory   note   is   a   sufficient  considera- 
tion for  a  new  one  executed  by  a  surety,  although 
the  surety  had  been  released  from  payment  of  the  old 
note  by  the  action  of  the  insolvent  principal,  where 
both  parties  knew  the  substantial  facts,  but  being  ig- 
norant of  the  law,  in  good  faith  supposed  the  surety 
was  liable  for  the  old  note.    In  Stevens  v.    Lynch,  12 
East,  38,  the  drawer  of  a  bill  of  exchange,  knowing 
that  time  had  been  given  by  the  holder  to  the  ac- 
ceptor, but  apprehending  that  he  was  still  liable  ou 
the  bill  in  default  of  the  acceptor,  three  months  after 
it  was  due  said  he  knew  he  was  liable,  and  would  pay 
it  if  the  acceptor  did  not,  and  it  was  held  that  he  was 
bound  by  the  promise.    S.  C,  2  Camp.  332.    The  uni- 
versal rule  is  ignorantiajiirid  nonexcuaaU  theword  jus 
being  used  as  denoting  general  law — the  ordinary  law 
of  the  land— and  not  a  private  right.    1   Benj.  Sales, 
§  611.    The  cases  that  hold  that  money  paid  in  igno- 
rance of  the  law  is    not  recoverable  are  analogous. 
Brisbane  V.  Dao res,  6  Taunt.  144;  Clarke  v.   Dutcher, 
9  Cow.  674.    Any  act  that  is  a  detriment  to  the  plain- 
tiff is  a  sufficient  consideration  for  a  promise  to  pay 
money.    Williamson  v.  Clements,  1  Taunt.  623.  It  was 
a  detriment  to  the  plaintiff  to  give  up  the  old  note,  as 
it  was  good  against  Brown ;  and  the  fact  that  Brown 
was  insolvent  makes  no  difference,  for  the  note  must 
be  taken  to  have  some  value,  and  a  small  consideration 
will  support  a  larger  promise.    Hitchcock  v.  Caker,  6 
A.  &  E.  438;  Creswell,  J.,  in  Southall  v.  Rigg,  11  C  B., 
381,  494;  Denman,  C  J.,  in  Haigh  v.  Brooks,  10  A.  & 
E.  309;  Harrington  v.  WeUs,  12  Vt.  606.    In  Shortside 
V.  Cheek,  1  A.  &  E.  67,  the  giving  up  of  a  note  against 
a  third  person  was  held  to  be  a  sufficient  considera- 
tion from  a  promise  to  pay  the  amount  of  it.    Parke, 
J.,  said :  *'  There  is  no  doubt  that  the  giving  up  of  any 
note  on  which  the  plaintiff  might  sue  would  be  a  suffi- 
cient consideration.'*    In  Haigh  v.  Brooks,  10  A.  &  £• 
309,  the  consideration  for  the  promise  was  that  plain- 
tiff gave  up  to  the  defendant  his  guaranty  on  behalf 
of  a  third  person ;  and  it  was  contended  that  the  guar- 
anty was  void  for  not  expressing  a  consideration  on 
its  face,  and  that  therefore  the  giving  of  it  up  consti- 
tuted no  consideration  for  the  promise.    But  without 
deciding  whether  the  guaranty  could  have  been  made 
available  or  not,  the  Queen*8  Bench  gave  judgment  for 
the  plaintiffs  on  the  ground  that  they  had  parted  with 
something  they  might  have  kept,  and  the  defendant 
obtained  that  which  he  desired  by^means  of  his  prom- 
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ise;  that  both  beiug  free,  and  able  to  judge  for  them- 
selves, the  defendant  would  not  be  justified  in  break- 
ing his  promise  on  afterward  discovering  that  the 
thing  in  consideration  of  which  he  made  the  promise 
did  not  possess  the  value  he  supposed  it  did.  The  Ex- 
chequer Chamber  affirmed  that  judgment,  both  on  the 
ground  that  the  guaranty  might  have  been  made  good 
by  explanatory  evidence,  and  on  the  ground — Maule, 
J.,  doubting— that  the  actual  surrender  of  the  posses- 
sion of  the  paper  to  the  defendant  was  a  sufficient  con- 
sideration without  reference  to  its  contents.  Y t.  Sup. 
Ct.,  July  19, 1886.  ChurchiU  v.  Bradley.  Opinion  by 
Rowell,  J. 

Sale— ACCiPTANCB—TBiAL  OF  KNGiNi.— Where  the 
contract  by  which  a  village  agrees  to  purchase  a 
steam  fire-engine  and  attachments  provides  for  the 
payment  of  the  first  installment  of  the  purchase-money 
at  the  date  of  acceptance  of  the  property,  and  at  the 
request  of  the  vendee,  the  vendor  sends  one  of  its  em- 
ployees to  assist  at  the  trial  of  the  engine,  the  nature 
of  the  machinery  making  a  trial  necessary  to  deter- 
mine its  fitness  for  the  purposes  required,  held  that  the 
acceptance  was  to  be  after  trial,  not  when  placed  upon 
the  oars  at  the  place  of  manufacture.  The  language 
of  Justice  Campbell  in  Cole  v.  Homer,  53  Mich.  438, 
seems  to  be  applicable  to  the  present  case :  *' When  a 
village  corporation  desires  to  supply  itself  with  hydrau- 
lic facilities  it  is  a  matter  of  common  experience  that 
it  cannot  be  readily  computed  in  advance  just  what  will 
meet  its  supposed  necessities.  It  is  only  by  experi- 
ment that  It  can  be  known  whether  any  proposed  sys- 
tem will  serve  its  purposes.  Machinery  may  do  all 
that  it  is  warranted  to  do,  and  yet  by  its  workings 
show  that  something  else  is  required  to  supply  the  cor- 
porate needs.  Most  of  the  devices  introduced  here 
and  there  are  urged,  not  merely  as  calculated  to  do 
prescribed  work,but  also  on  the  ground  that  this  work 
is  just  what  the  town  requires.  It  is  so  usual  to  reserve 
a  right  to  a  preliminary  trial,  not  to  tt>st  particular 
capabilities,  but  to  ascertain  general  fitness  for  general 
purposes,  that  when  such  provisions  are  inserted  in 
contracts  courts  must  see  that  they  are  respected.*'  (2) 
Where  a  vendee  refuses  to  accept  merchandise,  which 
by  written  contract,  he  has  agreed  to  purchase,  the 
remedy  of  the  vendor  is  not  assumpsit  for  the  pur- 
chase-money, but  an  action  for  breach  of  contract,and 
refusal  to  accept  on  the  part  of  defendant.  Mich.  Sup. 
Ct..  July  21. 1886.  Mansfield  MacJUne-Works  v.  Low- 
ell Common  Council.    Opinion  by  Morse,  J. 

IMPLIED    WARRANTY— GOODS    FOR   PABTIC5U- 

LAR    PURPOSE— RECOUPMENT    OP    DAMAGES.  —  When 

specific  chattels  are  purchased  for  a  particular  pur- 
pose understood  by  vendee  and  vendor,  and  the  ven- 
dee has  no  opportunity  to  inspect  them,  there  is  an  im- 
plied warranty  usually  that  they  shall  be  reasonably 
fit  for  that  purpose.  (2)  When  there  is  a  warranty, 
express  or  implied,  in  the  sale  of  goods,  the  vendee 
need  not  return,  or  offer  to  return,  the  goods  in  order 
to  establish  his  right  to  recoup  the  damages  he  sus- 
tains by  a  breach  of  such  warranty.  Vt.  Sup.  Ct.,  July 
19, 1886.    Best  v.  Flint    Opinion  by  Walker,  J. 

Telegraph  and  telephone  company— right  of 
WAY— ENTRY  ON  ADJOINING  LAND.— When  a  munici- 
pal corporation  grants  the  right  of  way  through  its 
streets  to  a  telephone  company,  this  does  not  license 
an  entry  upon  adjoining  lands  owned  by  private  indi- 
viduals, and  such  entry  is  unauthorized.  The  court, 
among  other  things,  charged  the  jury  that  if  defend, 
ant,  by  its  agents,  entered  upon  the  inclosure  of  plain- 
tiff against  her  will,  for  the  purpose  of  cutting  the 
trees  or  limbs,  it  was  a  trespass;  and  this  was  so, even 
if  it  was  done  for  the  purpose  of  clearing  a  space  for 
their  wires  outside  the  inclosure,  in  case  they  had  the 


right  to  clear  the  space.  The  right  claimed  was  under 
the  permission  of  President  Hadden,  and  no  one  else, 
so  far  as  appears  in  the  proof.  It  is  certain,  even  if  he 
had  authority  to  grant  the  right  to  enter  on  plaintiff's 
premises,  he  had  not  done  so.  He  had  granted  only 
the  right  to  locate  the  line  along  the  streets,  the  loca- 
tion to  be  fixed  by  the  city  engineer;  and  the  defend- 
ant was  also  authorized  to  cut  away  any  limbs  inter- 
fering with  the  erection  of  the  line  overhanging  the 
street;  but  even  as  to  this,  he  says  the  defendant  was 
to  pay  any  damage  inflicted  on  owners  of  property. 
He  adds,  his  permits  only  gave  the  right  of  way  on  the 
street,  but  in  no  case  were  to  interfere  with  private 
property,  as  he  did  not  assume  to  settle  controversies 
of  that  kind.  This  being  so,  defendant  shows  no 
shadow  of  right  to  enter  on  the  premises  of  plaintiff, 
and  cut  the  limbs  off  her  trees  near  the  body  of  the 
tree,  thus  greatly  disfiguring  the  shade  trees  in  the 
yard  of  a  city  home,  as  shown  by  the  proof.  It  is  true 
defendant's  witnesses  Insist  that  the  limbs  could  only 
be  cut  in  this  way.  Plaintiff  swears  the  contrary,  and 
we  see  that  the  fact  is  as  she  swears ;  for  it  would  have 
been  easy  with  a  self-supporting  ladder  to  have  drawn 
down  the  overhanging  limbs  and  sawed  them  off,  and 
thus  removed  the  obstruction.  Be  this  as  it  may,  it 
is  clear  the  court  charged  correctly  that  the  defendant 
had  no  authority  to  enter  on  the  premises,  and  cut 
away  the  limbs,  the  plaintiff  having  positively  forbid- 
den the  trespass ;  and  a  march  was  stolen  on  her,  and 
it  done  at  midnight,  as  said  by  the  employees,  a  most 
unusual  time  for  such  work.  But  it  was  seen  from 
this  issue  that  the  question  of  license  to  let  the  limbs 
grow  over  the  street  was  totally  irrelevant  and  imma- 
terial in  the  case.  It  is  true  it  is  now  argued  these 
limbs  were  a  public  nuisance,  and  might  have  been 
abated  by  any  one ;  but  the  proof  shows  no  such  thing. 
On  the  contrary,  it  is  shown  that  they  did  not  inter- 
fere at  all  with  the  use  of  the  street  by  the  general 
public,  and  we  can  see  their  shade  over  the  sidewalk 
would  be  grateful  to  parties  walking  the  street  in 
warm  weather,  and  thus  to  be  a  public  advantage 
rather  than  interfere  with  their  use.  The  limbs  only 
interfered  with  this  private  corporation  in  the  prose- 
cution of  their  business  in  the  precise  way  most  con- 
venient to  them,  as  it  is  shown  they  might  have  had 
their  line  so  located  as  not  to  interfere  at  all  with  the 
trees,  but  at  probably  less  convenience,  or  it  might  be 
slightly  additional  expense.  Tenn.  Sup.  Ct.,  June  6, 
1886.  Memphis  BeU  Telephone  Co.  v.  Hunt.  Opinion 
by  Freeman,  J. 

Vendor  and  purchaser— executory  contract- 
accident  to  land. — The  purchaser  of  real  property 
under  an  executory  contract  is  the  equitable  owner, 
and  must  sustain  any  accidental  loss  accruing  after  his 
purchase,  and  before  the  conveyance  of  the  legal  litle, 
he  being  entitled  also  to  any  benefit  which  may  accrue 
to  it  during  that  time.  After  the  execution  of  the  con- 
tract. Carver,  the  purchaser,  died;  and  in  the  month 
just  named  an  unprecedented  high  flood  swept  the 
valley  of  the  Ohio,  where  this  land  was  situated,  his 
widow  being  yet  in  possession  of  it.  Some  of  the  out- 
buildings and  fencing  were  carried  away  by  the  water, 
and  the  premises  otherwise  injured.  It  is  earnestly 
insisted  that  it  was  but  an  agreement  to  sell  infuturo^ 
and  that  a  portion  of  the  improvements  having  been 
destroyed  prior  to  the  time  when  the  deed  was  to  be 
made  and  the  possession  given,  the  appellant  Is  not 
bound  to  accept  the  title,  and  pay  the  purchase-money. 
Viewed  in  the  light  of  the  entire  testimony  it  is  ques- 
tionable whether  the  improvements  which  were  de- 
stroyed by  the  flood  formed  such  a  material  part  of 
the  value  of  the  premises  as  to  entitle  the  appellant, 
even  under  the  rule  as  adopted  by  the  courts  of  some 
of  the  States— as  Maine  and  New  York— and  which 
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appears  to  have  been  that  of  the  civil  law,  to  be  re- 
lieved from  the  contract.  ludeed  the  evidence  tends 
strongly  to  show  that  the  benefit  to  the  land  by  the 
alluvial  deposit  was  equal  to  the  damage  to  the  prem- 
ises in  other  respects  from  the  flood.  But  conceding 
that  this  is  not  so,  yet  should  the  contract  be  an- 
nulled? It  is  true  that  if  A.  agrees  to  sell  and  deliver 
his  horse  to  B.^upon  a  future  day,and  the  horse  dies  in 
the  interval, that  the  obligation  is  at  anend,butin  such 
a  case  the  title  does  not  pass.  In  the  case  now  in  hand 
however  the  equitable  title  did  pass,  and  if  property 
be  destroyed  by  inevitable  accident,  or  the  act  of  God, 
the  loss  should  fall  upon  him  who  is  at  the  time  the 
owner  of  it.  Its  safety  is  at  the  risk  of  the  then 
owner,  and  the  purchaser  of  real  property  by  execu- 
tory contract  is  the  equitable  owner,  and  must  sustain 
any  accidental  loss  occurring  after  his  purchase,  and 
before  the  conveyance  of  the  legal  title;  he  be- 
ing also  entitled  to  any  benefit  which  may  accrue 
to  it  during  that  time.  This  appears  to  be  the  well- 
understood  rule  in  this  State,  and  even  if  it  were 
not  the  best  rule,  it  would  be  hazardous  to  alter  it. 
Moreover,  being  understood,  parties  to  such  execu- 
tory contracts  can  easily  protect  themselves,  and 
guard  against  accidental  loss,  if  they  desire  to  do  so. 
Johnston  v.  Jones,  12  B.  M.  826.  Ky.  Ct.  of  App.,  June 
19,  1886.  Martin  v.  Carver's  Adm'r.  Opinion  by 
Holt,  J. 

WaBXHOUSSMEN— INJUBIBS  TO  GOODS— BURDEIT  OF 

PROOF. — In  an  action  of  contract  against  a  warehouse- 
man to  recover  damages  for  injuries  to  goods  intrusted 
to  him,  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  goods  were  injured  by  the  negligence  of 
the  defendant  while  they  were  in  his  custody.  The 
fundamental  rule  as  to  the  burden  of  proof  is  that 
whenever  the  existence  of  any  fact  is  necessary  in  or- 
der that  a  party  may  make  out  his  case  or  establish  a 
defense,  the  burden  is  on  such  party  to  show  the  ex- 
istence of  such  fact.  In  Stephens  on  Evidence  the 
rule  is  stated  to  be  that  **  whoever  desires  any  court  to 
give  judgment  as  to  any  legal  right  or  liability  depend- 
ent on  the  existence  or  non-existence  of  facts  which  he 
asserts  or  denies  to  exist,  must  prove  that  those  facts 
do  or  do  not  exist.'*  Steph.  Ev.  (Am.  ed.)  176.  The 
test  of  the  question  before  us  then  must  be  the  former 
question,  whether  the  existence  of  the  fact  of  negli- 
gence on  the  part  of  the  defendants  is  necessary  to  cre- 
ate a  liability  for  a  breach  of  their  contract.  This  de  • 
pends  upon  the  character  of  the  contract,  which  by 
implication  of  law  the  warehouseman  enters  into 
when  he  receives  goods  for  storage.  It  is  clear  that 
this  contract  is  not  such  a  one  as  is  set  out  in  the  first 
count  of  the  plalntifTs  declaration.  He  does  not  agree 
that  he  will  keep  them  safely,  and  on  demand  deliver 
them  in  the  same  order  and  condition  as  when  re- 
ceived by  him.  This  would  make  him  an  insurer  of 
the  goods  against  all  damage  by  accidents,  deteriora- 
tion, or  any  other  cause.  But  the  authorities  clearly 
show  that  the  implied  undertaking  of  the  warehouse- 
man is  not  that  he  will  at  all  events  keep  the  goods 
safely,  but  that  he  will  use  ordinary  care  and  diligence 
in  keeping  them.  Thomas  v.  Boston  &  P.  R.  Corp..  10 
Meto.  472;  Lamb  v.  Western  R.  Corp.,  7  Allen,  98; 
Cass  v:  Boston  &  L.  R.  Co.,  14  id.  448;  Qay  v.  Bates,  99 
Mass.  268:  Roberts  v.  Gurney,  120  id.  83;  Aldrich  v. 
Boston  &  W.  R.  Co.,  100  id.  81;  Lane  v.  Boston  &  A. 
R.  Co.,  112  id.  456.  Unless  he  fails  to  use  dne  care  in 
keeping  the  goods  he  has  not  broken  his  contract,  but 
has  done  all  that  he  agreed  to  do.  The  ruling  at  the 
trial  was  made  in  deference  to  the  decision  in  Cass  v. 
Boston  &  L.  R.  Co.,  above  cited,  and  the  plaintiffs  con- 
tend that  that  case  covers  and  is  decisive  of  the  case 
at  bar.  That  case  might  be  distinguished  from  the  case 
at  bar.    It  "was  an  action  of  oontract  against  a  ware- 


houseman for  the  refusal  to  deliver  upon  due  demand 
goods  which  had  been  intrusted  to  him  for   storage. 
The  answer  alleged,  that  without  any   negligence  of 
the  defendant  the  goods  were  stolen  from   Its  ware- 
house.   The  decision  and  opinion  of  a  majority  of  the 
court  is  carefully  confined  to  the  precise  case  before 
it.    It  recognizes  fully  the  general  principles  which  we 
have  stated  above,  both  as  to  the  nature  of  the  ware- 
houseman's contract  and  as  to  the  burden  of  proof, 
and  the  utmost  scope  of  the  decision  is   that  where 
there  has  been  a  refusal  to  deliver  goods  upon  de- 
mand, and  the  warehouseman  alleges  that  they  have 
been  stolen  without  his  fault,  the  burden  is  upon  him 
to  prove  this  fact.    This  does  not  reach  the  case  at  bar. 
The  plaintiffs  do  not  and  could  not  allege  that  there 
had  been  a  refusal  to  deliver  upon  demand.    On  the 
contrary,  they  are  compelled  by  the  facts  to  allege,  as 
they  do  in  the  second  count, that  the  goods  were  dam- 
aged while  in  the  custody  of  defendants  by  their  neg- 
ligence.   Negligence  is  an  issue  raised  by  the  plead- 
ings, and  is  a  fact  which  must  exist  in  order  to  create 
any  liability  of  the  defendants.    We  see  no  reason  to 
suppose  from  the  decision  or  the  opinions  in  Cass  v. 
Boston  &  L.  R.  Co.,  that  if  the  case  before  the  court 
had  been  like  the  case  at  bar,  the  decision  would  have 
been  different  from  ours.    But  we  think  the  two  oases 
really  depend  upon  the  same  principles;    and  upon 
careful  consideration  we  can  see  no  principle  upon 
which  the  decision  in  that  case  can  be  maintained.    It 
seems  to  proceed  upon  one  or  both  of  two  grounds : 
First,  that  as  the  plaintiff  does  not  allege  negligence 
in  his  declaration,  therefore  negligence  is  not  an  issue; 
and  second,  that  as  the  plaintiff  could  make  out  a 
prima  facie  case  by  proof  of  a  refusal  to  deliver  on  de- 
mand, any  excuse  which  the  defendant  set  up  for  the 
refusal  to  deliver  was  matter  in  discharge  and  avoid- 
ance which  must  be  proved  by  him.    The  opinion  rec- 
ognizes the  question  of  negligence  as  one  of  the  issues 
in  the  case ;  for  the  case  proceeds  upon  the  ground, 
that  if  the  defendant  shows  that  he  was  not  negligent, 
it  is  a  complete  answer  to  the  plaintiff's  case.    Mass. 
Sup.  Jud.  Ct.,  July  6, 1886.     WUUU  v.  Rich,     Opinion 
by  Morton,  C.  J. 


CORRESPONDENCE. 

A  Problem  for  Experts  in  the  **  Contingent  Fee 

Business." 
Editor  of  the  Albany  Law  Journal : 

Where  suit  is  taken  by  attorney  of  this  city  on  shares 
for  party  plaintiff  residing  in  California  with  express 
contract  that  nothing  shall  be  charged  as  fees  unless 
successful,  issue  having  been  joined,  arguments  before 
United  States  justice  had,  wherein  one  of  the  defend- 
ants demurred  and  demurrer  was  sustained  by  the 
court,  in  fact  plaintiff  was  beaten  at  every  point,  so 
far  as  arguments  have  been  had  before  the  court. 

Plaintiff  now  writes  a  letter  to  her  attorney  request- 
ing him  to  withdraw  the  suit,  nothing  so  far  having 
been  recovered  or  likely  to  be  recovered. 

Question.  Can  plaintiff's  attorney  collect  from  his 
client  any  fees  whatever,  and 

Q.  Can  plaintififs  attorney  still  maintain  the  suit 
for  the  purpose  of  obtaining  his  fees,  as  against  bis 
client's  request  in  writing  to  cease  firing? 

An  answer  In  your  usual,  prompt  and  erudite  style 
will  help  to  confound  a  lawyer  who  is  wiser  than 
what  is  written,  and  if  a  member  of  the  English  bar, 
would  be  incarcerated  for  champerty,  and  at  the  same 
time  oblige 

Lay  Subscriber  from  the  beqinkino. 

New  York,  Sept  6, 1886. 


Digitized  by 


Google 


THE  ALBANY  LAW  JOUENAL. 


241 


The  Albany  Law  Journal. 

Albany,  Septembbb  26,  1886. 


aUBBENT  TOPICS. 

MANY,  if  not  most  of  the  leading  newspapers  of 
this  State,  advocate  the  nomination  of  party 
candidates  for  the  Court  of  Appeals.  Thej  are 
generally  outspoken  in  their  desire  to  preserve  the 
Democratic  "complexion"  of  the  court,  or  to 
change  it  to  Republican.  We  very  much  regret  to 
see  this,  and  we  should  very  much  regret  to  see  a 
XMUtisan  nominated  and  elected.  There  is  no  such 
man  on  the  bench  now.  Except  Judge  Miller,  who 
before  he  was  a  judge — that  is  to  say,  twenty- 
eight  years  ago  —  used  to  take  an  active  part  in 
politics,  none  of  the  judges,  to  our  knowledge, 
has  ever  been  much  engaged  in  party  strifes,  even 
before  his  election.  The  judges  are  all  apparently 
quite  indifferent  to  politics,  and  the  court  has  never 
been  seriously  accused  of  being  influenced  by  party 
considerations,  except  in  one  instance,  and  then 
most  unjustly,  and  the  charge  feU  still-bom.  Now 
to  attempt  to  keep  or  to  change  the  political  con- 
stitution of  the  court  for  avowed  party  reasons  — 
the  bestowal  of  patronage,  or  to  influence  decisions 
—  would  be  a  scandalous  proceeding,  and  as  short- 
sighted as  it  would  be  unprincipled.  There  should 
be  one  branch  of  the  government  in  which  party 
favor  has  no  voice  nor  place.  The  precedent  has 
been  set  up  of  uniting  on  a  single  candidate  with- 
out regard  to  his  politics.  That  precedent  should 
be  followed  now.  But  the  newspapers  say  there 
are  just  as  good  men  and  lawyers  on  one  side  as  on 
the  other,  and  there  is  no  reason  why  they  should 
be  pitted  against  one  another.  There  is  one  reason 
at  least  why  there  should  be  but  one  candidate. 
The  popular  election  of  judges  is  more  or  less  un- 
popular, but  if  our  courts  can  be  chosen  by  such 
agreement  as  was  shown  in  the  cases  of  Judges 
Rapallo  and  Andrews,  all  the  arguments  against 
the  system  lose  their  force.  We  believe  in  the  pol- 
icy of  having  the  judges  directly  responsible  to  the 
people  and  not  to  a  patron,  but  we  would  gladly 
have  them  free  from  any  suspicion  of  indebtedness 
to  party,  as  well.  Therefore  we  should  deprecate 
any  avowed  effort  to  supplant  an  outgoing  Democrat 
by  a  Republican.  Again,  such  a  policy  would  be 
shortsighted.  If  it  prevails  now  it  will  be  apt  to 
prevail  in  the  future,  and  as  the  Troy  Times  sug- 
gests, when  Judge  Danforth  goes  out  in  1890  there 
will  be  a  struggle  over  his  place,  and  so  on  to  the 
end  of  time.  There  are  just  as  good  and  capable 
Republicans  as  Democrats,  it  is  true,  but  the  out- 
going judge  is  a  Democrat,  and  if  the  Republicans 
now  try  to  substitute  a  Republican  they  must  not 
complain  if  in  1890  the  Democrats  try  to  substitute 
a  Democrat.  In  this  way  the  court  may  eventually 
become  all  of  one  party,  which  would  be  bad  for 
the  look  of  the  thing,  if  for  nothing  else.  The 
initiative  in  this  matter  now  lies  with  the  Demo- 
VoL.  34— No.  13. 


crats.  If  they  should  name  such  a  man  as  Esek 
Cowen  it  would  put  a  heavy  responsibility  on  the 
Republicans  to  refuse  him.  But  if  they  should 
nominate  a  known  and  pronounced  partisan,  they 
ought  not  to  complain  if  the  Republicans  put  up  a 
candidate  of  their  own  party,  and  follow  the  prece- 
dent in  future  elections.  Assuming  that  the  nomi- 
nation now  should  be  given  of  grace  to  Albany  or 
Troy,  and  having  already  expressed  our  preference 
for  a  particular  candidate  of  both  parties,  and  look- 
ing forward  to  the  probability  that  Judge  Peck- 
ham  will  be  nominated  by  the  Democrats  notwith- 
standing, we  suggest  that  the  Republicans  put  up 
Isaac  Lawson,  of  Albany,  whose  name  wUl  com- 
mend itself  to  every  lawyer  in  this  region,  without 
distinction  of  party,  as  that  of  a  person  of  excep- 
tional learning  and  experience,  both  as  a  lawyer 
and  as  a  judge — for  he  has  long  been  a  favorite 
referee — and  as  synonymous  with  integrity,  can- 
dor, impartiality,  and  h'eedom  from  political  bias 
or  affiliations — in  short,  a  man  as  much  bom  to  be 
a  judge  as  Mr.  Cowen.  We  write  all  this  from  a 
sheer  sense  of  duty,  and  not  with  the  slightest  ex- 
pectation or  hope  that  our  words  will  have  any 
weight  with  the  real  judge-making  power,  the  party 
wire-pullers  and  boodle-spenders,  who  care  nothing 
for  the  good  of  the  State  but  every  thing  for  the 
organization  of  the  party,  in  view  of  the  next  time 
round  and  their  present  local  issues. 


The  94th  North  Carolina  Reports  is  a  volume  of 
above  twelve  hundred  pages,  of  cases  all  decided 
at  one  term  —  February,  1886.  It  would  be  hard 
indeed  if  some  good  vacation  reading  could  not  be 
found  in  it,  and  we  have  been  able  to  cull  two 
choice  extracts  for  our  readers.  One  might  be  en- 
titled **the  infallibility  of  judges"  —  truly  they 
ought  to  be  infallible  when  they  not  only  declare 
but  make  the  law  —  and  it  was  written  on  a  motion 
for  a  resettlement  of  a  case  oh  appeal,  which  had 
been  settled  without  notice,  upon  an  alleged  agree- 
ment of  counsel  Counsel  denied  such  agreement, 
and  'insisted  that  the  judge  must  have  acted  un- 
der a  misapprehension  of  facts,  and  that  the  case 
so  settled  should  be  quashed,  as  having  been  set- 
tled improvidently  or  by  inadvertence."  The  court 
above  said  that  the  record  imported  verity  **  until  in 
some  proper  way  it  should  be  arrested  or  modified 
by  the  judge  who  made  it,"  and  then  proceeded  as 
follows:  **Thi8  proposition  seems  to  us  very  singu- 
lar, and  without  precedent.  We  cannot  for  a 
moment  think  of  allowing  it  to  prevail.  To  do  so, 
would  be  subversive  of  the  integrity  and  dignity  of 
judicial  proceedings,  and  justly  offensive  to  the  ju- 
dicial office.  The  law  reposes  in  the  judge  im- 
plicit confidence  as  to  his  ability,  integrity,  care  and 
circumspection  in  his  official  conduct.  It  confides 
to,  and  charges  him  with  the  conduct  of  judicial 
proceedings,  as  well  as  the  decision  of  causes  and 
motions  cognizable  before  him.  What  he  says  and 
does  in  the  course  of  his  office  must  be  accepted  as 
true.  There  arises  a  strong  presumption  in  favor 
of  the  integrity  and  correctness  of  his  official  state- 
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ment  and  conduct,  and  these  must  prevail  unques- 
tioned in  the  course  of  procedure  until  they  shall 
be  altered,  not  summarily  as  proposed,  but  in  the 
absence  of  statutory  regulations,  in  a  way  consist- 
ent with  justice  to  all  parties  directly  interested, 
the  importance  of  the  matter  in  question,  and  the 
dignity  and  propriety  of  judicial  action.  It  is  al- 
ways of  serious  moment  to  the  public,  as  well  as  in- 
dividual litigants  concerned,  to  bring  in  question 
the  official  conduct  of  judges.  Their  errors  should 
be  corrected  promptly  and  certainly,  especially  such 
as  savor  of  nonfeasance,  misfeasance  or  malfeas- 
ance, but  this  should  be  done  with  fairness  and 
due  caution.  This  is  due  alike  to  the  judge  as  an 
individual,  his  office  and  the  public."  The  other 
passage  is  to  be  found  in  the  case  of  an  indictment 
against  Jerry  Jacobs  for  forcible  entry.  Jerry  is 
entitled  to  commiseration,  for  he  not  only  broke 
his  own  leg  in  his  attack,  and  was  convicted,  but 
the  court  used  the  following  strong  language: 
^ '  Buch  was  the  terrible  order  of  his  coming  that  all 
the  inmates  of  the  house  fled  panic-stricken  there- 
from, and  betook  themselves  to  places  of  conceal- 
ment and  safety.  The  door  had  been  barred,  but 
that  formed  no  impediment  to  the  furious  onslaught 
of  the  redoubtable  knight-errant.  He  kicked  down 
the  door,  entered  the  house  and  fell  over  some- 
thing, by  which  his  leg  was  unfortunately  broken 
instead  of  his  neck,  and  yet  it  is  seriously  contended 
before  us  that  he  is  guilty  of  no  oflfense." 


That  was  a  rash  moment  when  we  opened  our 
columns  to  an  attack  upon  the  patent  laws.  We 
have  given  place  to  the  first  of  the  communications 
which  it  called  out,  but  their  name  promises  to  be 
legion,  and  we  confidently  expect  to  hear  from 
every  patent  lawyer  in  the  United  States  on  the 
subject.  We  know  now  how  Samson  felt  when  he 
pulled  that  temple  down  on  himself,  but  we  do  not 
propose  to  submit  to  being  crushed  by  our  own  col- 
umns. We  shall  **draw  the  line  "  at  once,  and  we 
announce,  that  the  summer  being  ended,  wo  can- 
not give  up  the  JouRNAii  to  long  communications 
on  this  topic.  For  example,  we  have  now  on  our 
table  a  communication  of  fifteen  foolscap  pages, 
which  might  better  have  been  compressed  into  five, 
well  written,  but  too,  too  long.  Writers  for  legal 
journals  should  profit  by  the  idea  of  war  which 
McClellan  professed  but  did  not  practice —  "short, 
sharp  and  decisive.*'  In  the  communication  to 
which  we  refer  the  writer  says  among  other  things : 
**The  writer  of  the  article  in  question  puts  great 
stress  upon  the  fact  that  when  a  man  obtains  a  pat- 
ent he  must  go  to  the  courts  with  it  before  he 
knows  whether  it  is  good.  Does  not  a  man  who 
has  a  deed  of  a  farm  have  to  go  to  the  courts  before 
he  knows  his  title  is  good?"  But  if  he  is  in  posses- 
sion he  is  in  the  enjoyment  of  the  property,  and  he 
"  lets  the  other  man  do  the  walking."  In  the  case 
of  a  patent  the  patentee  absolutely  gets  nothing 
until  the  end  of  the  fight,  but  is  the  prey  of  every 
infringer.     We  may  just  as  well  say  now  that  we 


are  in  favor  of  a  patent  law,  but  we  think  that  a 
patent  should  carry  some  prima  facte  protection  on 
its  face,  and  that  there  should  be  radical  reforms  in 
the  patent  office  and  in  the  patent  courts. 


NOTES  OF  CASES. 

IN  DafM  V.  Shepstone,  Priv.  Co.,  55  L.  T.  Hep.  (N. 
S.)  1,  it  was  held  that  statements  made  to  a 
reporter  in  the  employment  of  the  proprietor  of  a 
newspaper,  for  the  purposes  of  the  newspaper,  are 
not  privileged.     The  lord  chancellor  said:    **The 
respondent  was  in  December,  1882,  appointed  resi- 
dent commissioner  to  Zululand,  and  proceeded  in 
the  discharge  of  his  duties  to  the  Zulu  reserve  ter- 
ritory.   In  the  month  of  March,  1883,  the  appel- 
lants published  in  au  issue  of  their  newspaper  seri- 
ous allegations  with  reference  to  the  conduct  of 
the  respondent  whilst  in  the  execution  of  his  office 
in  the  reserve  territory.     They  stated  that  he  had 
not  only  himself  violently  assaulted  a  Zulu  chief, 
but  had  set  on  his  native  policemen   to   assault 
others.     Upon  the  assimiption  that  these  statements 
were  true  they  commented  upon  his  conduct  in 
terms  of  great  severity,  observing :  *  We  have  al- 
ways regarded  Mr.  Shepstone  as  a  most  unfit  man 
to  send  to  Zululand,  if  for  no  other  reason  than 
this,  that  the  Zulus  entertain  toward  him  neither 
respect  nor  confidence.     To  these  disqualifications 
he  has  now,  if  our  information  is  correct,  added 
another  which  is  far  more  damnatory.     Such  an  act 
as  he  has  now  been  guilty  of  cannot  be  passed  over 
if  any  kind  of  friendly  relations  are  to  be  main- 
tained between  the  colony  and  Zululand.     There 
are  difficulties  enough  in  that  direction  without 
need  for  them  to  be  increased  by  the  headstrong, 
and  almost  insane  imprudence  and  want  of  self- 
respect  of  the  official  who  unworthily  represents  the 
government  of  the  queen.*    In  the  same  issue,  un- 
der the  heading  *  Zululand,*  there  appeared  a  state- 
ment that  four  messengers  had  come  from  Natal  to 
Zululand,  from  whom  details  had  been  obtained  of 
the  respondent's  treatment  of  certain  chiefs  of  the 
reserve  territory  who  had  visited  Cetewayo,  and 
what  purported  to  be  the  account  derived  from 
these  messengers  of  the  assault  and  abusive  lan- 
guage of  which  the  respondent  had  been  guilty, 
was  given  in  detail.     On  the  16th  of  May,  1883, 
the  appellants  published  a  further  article  relating 
to  the  respondent,  which  commenced  as  follows: 
*  Some  time  ago  we  stated  in  these  columns  that 
Mr.  John  Shepstone  whilst  in  Zululand  had  com- 
mitted a  most  unprovoked  and  altogether  incom- 
prehensible assault  upon  certcun  Zulu  chiefs.    At 
the  time  the  statement  was  made  a  good  deal  of 
doubt  was  thrown  upon  the  truth   of  the  story. 
We  are  now  in  a  position  to  make  public  full  de- 
tails of  the  affair,  which  the  closest  investigation 
will  prove  to  be  correct.     A  representative  of  this 
journal,  learning  that  a  deputation  had  come  to 
Natal  to  complain  of  the  attack,  met  five  of  the 
number,  and  in  the  presence  of  the  competent  in- 
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terpreters  took  down  the  stories  of  each  man.^  The 
article  then  gave  at  length  the  statement  so  taken 
down,  which  disclosed,  if  true,  the  grossest  mis- 
condact  on  the  part,  of  the  respondent.  It  was  in 
respect  of  these  publications  of  the  appellants  that 
the  action  was  brought  by  the  respondent.  *  *  ♦ 
There  is  no  doubt  that  the  public  acts  of  a  public 
man  may  lawfully  be  made  the  subject  of  fair  com- 
ment or  criticism,  not  only  by  the  press,  but  by  aU 
members  of  the  public.  But  the  distinction  cannot 
be  too  clearly  borne  in  mind  between  comment  or 
criticbm  and  allegations  of  fact,  such  as  that  dis- 
graceful acts  have  been  committed  or  discreditable 
language  used.  It  is  one  thing  to  comment  upon 
or  criticise,  even  with  severity,  the  acknowledged 
or  proved  acts  of  a  public  man,  and  quite  another 
to  assert  that  he  has  been  guilty  of  particular  acts 
of  misconduct.  In  the  present  case  the  appellants, 
in  the  passages  which  were  complained  of  as  libel- 
lous, charged  the  respondent,  as  now  appears  with- 
out foundation,  with  having  been  guilty  of  specific 
acts  of  misconduct,  and  then  proceeded,  on  the  as- 
sumption that  the  charges  were  true,  to  comment 
upon  his  proceedings  in  language  in  the  highest 
degree  offensive  and  injurious;  not  only  so,  but 
they  themselves  vouched  for  the  statements  by  as- 
serting, that  though  some  doubt  had  been  thrown 
upon  the  truth  of  the  story,  the  closest  investiga- 
tion would  prove  it  to  be  correct.  In  their  lord- 
ships' opinion  there  is  no  warrant  for  the  doctrine 
that  defamatory  matter  thus  published  is  regarded 
by  the  law  as  the  subject  of  any  privilege.  It  was 
insisted  by  the  counsel  for  the  appellants  that  the 
publications  were  privileged,  as  being  a  fair  and 
accurate  report  of  the  statements  made  by  certain 
messengers  from  King  Cetewayo  upon  a  subject  of 
public  importance.  It  has,  indeed,  been  held  that 
fair  and  accurate  reports  of  proceedings  in  Parlia- 
ment and  in  courts  of  justice  are  privileged,  even 
though  they  contain  defamatory  matter  affecting 
the  character  of  individuals.  But  in  the  case  of 
Parcea  v.  Bowler,  %  C.  P.  Div.  215;  36  L.  T.  Rep. 
(N.  S.)  416,  the  Court  of  Appeal  expressly  refused 
to  extend  the  privilege  even  to  the  report  of  a 
meeting  of  poor  law  guardians,  at  which  accusa- 
tions of  misconduct  were  made  against  their  medi- 
cal officer.  And  in  their  lordship's  opinion  it  is 
clear  that  it  cannot  be  extended  to  a  report  of  state- 
ments made  to  the  Bishop  of  Natal,  and  by  him 
transmitted  to  the  appellants,  or  to  statements 
made  to  the  reporter  in  the  employ  of  the  appel- 
lants, who  for  the  purposes  of  the  newspaper 
sought  an  interview  with  messengers  on  their  way 
to  lay  a  complaint  before  the  governor." 


In  HarrU  v.  Briscoe^  Ct.  of  App.,  55  L.  T.  Rep. 
(N.  8.)  14,  the  questions  were:  "First,  is  charity  a 
defense  to  an  action  for  maintenance?  Second,  is 
thoughtless  and  inconsiderate  kindness  toward  a 
particular  person  charity  within  the  meaning  of 
the  defense,  if  such  defense  there  be?  Fry,  J., 
said:  ** The  doctrine  that  charity  is  an  excuse  for 


maintenance  seems  first  to  find  expression  in  our 
law  in  the  case  of  Bothetodl  v.  Fewer,  9  Hen.  6,  p. 
64,  in  the  course  of  which  Martin,  J.,  of  the  Com- 
mon Pleas,  said :  *  I  can  give  gold  or  silver  to  a 
man  that  is  poor  to  maintain  his  plea  if  he  himself 
cannot  through  his  poverty ;  this  is  not  mainten- 
ance against  the  law,*  and  in  the  case  of  Power  or 
Pomeroy  v.  Ihe  Ahbot  of  Buch/ast,  21  Hen.  6,  p.  15, 
Paston,  a  judge  of  the  Common  Pleas,  said :  *  Sup- 
pose that  I  of  my  charity  give  a  sum  of  money  to  a 
poor  man  who  has  a  suit,  in  order  to  aid  him  in  the 
suit,  it  is  no  maintenance ;  no  more  is  it  in  the  case 
at  the  bar.'  Again,  in  22  Hen.  6,  p.  85,  Prisot, 
Serjeant,  who  appears  to  have  been  counsel  in  the 
case,  observed :  *  That  in  writ  of  maintenance  it  is 
a  good  plea  that  he  who  is  supposed  to  have  been 
maintained  is  a  poor  man,  and  had  no  means  to  de- 
fend himself  in  the  suit  which  the  plaintiff  had 
against  him,  and  that  the  said  now  defendant  of 
his  alms  gave  him  20«.,  which  is  the  same  main- 
tenance alleged.'  These  authorities  found,  as 
might  be  expected,  their  place  in  the  Abridg- 
ments of  Brooke  and  Rolle  (Brooke  Abr.  Main- 
tenance, 14 ;  Rolle  Abr.  Maintenance,  Q.  1).  The 
result  of  them  appears  in  Hawkins'  Pleas  of  the 
Crown  (I,  460,  8th  ed.),  in  the  statement  *  it  seems 
to  be  agreed  that  any  one  may  lawfully  give  money 
to  a  poor  man  to  enable  him  to  carry  on  his  suit,' 
and  in  Blackstone's  Commentaries  in  the  words  *  A 
man  may  however  maintain  the  suit  of  his  near 
kinsman,  tenant  and  poor  neighbor,  out  of  charity 
and  compassion  with  impunity.'  Vol.  iv,  184. 
Similar  statements  are  to  be  found  in  Yiner's  and 
Bacon's  Abridgements  (Viner  Abr.  Maintenance,  Q. 
1 ;  Bacon  Abr.  Maintenance,  B  4).  It  is  no  doubt 
remarkable  that  no  case  can  be  found  in  our  law  in 
which  the  defense  of  charity  has  been  raised  to  a 
proceeding  for  maintenance.  But  the  proposition 
that  charity  is  a  good  defense  was  asserted  by  the 
judges  as  well  known  and  understood  law  more 
than  four  hundred  years  ago,  when  the  law  of 
maintenance  was  more  familiar  than  it  is  now,  and 
it  has  been  adopted  and  accepted  by  the  compilers 
of  the  digests  to  which  we  are  accustomed  to  look 
for  guidance,  and  upon  this  proposition  no  judge, 
counsel  or  writer  has,  so  far  as  we  can  learn,  thrown 
any  doubt.  We  hold  that  the  proposition  is  part 
of  the  law  in  England.  But  if  the  law  be  correctly 
laid  down  in  the  passages  we  have  cited  it  appears 
to  us  to  follow  that  the  limitation  put  on  the  mean- 
ing of  the  word  charity  by  Wills,  J.,  cannot  be 
maintained.  He  requires  that  charity  shall  be 
thoughtful  of  its  consequences,  shall  be  regardful 
of  the  interest  of  the  supposed  oppressor  as  well  as 
that  of  the  supposed  victim,  and  shall  act  only  after 
due  inquiry  and  upon  reasonable  and  probable 
cause.  If  we  were  making  new  law,  and  not  de- 
claring old  law,  it  would  in  our  opinion  be  well 
worthy  of  consideration  whether  such  a  limitation 
of  the  doctrine  that  charity  is  an  excuse  for  main- 
tenance would  not  be  wise  and  good.  But  is  it 
not  an  anachronism  to  suppose  any  such  view  of 
charity  to  have  been  present  ito>the  mmds  of  the 
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judges  of  the  reign  of  Henry  VI  ?  A  view  wliich 
even  now  is  present  to  the  minds  only  of  a  select 
few,  and  does  not  commend  itself  to  a  large  pro- 
portion of  the  kindhearted  and  charitable  amongst 
mankind.  To  say  that  charity  is  not  charity  un- 
less it  be  discreet  appears  to  us  without  foundation 
in  law.  Of  this  limitation  on  the  word  charity  no 
trace  can  be  found  in  any  of  the  authorities  which 
have  been  cited,  and  furthermore,  in  the  other  ex- 
ceptions to  the  law  of  maintenance,  such  as  those 
arising  from  the  relations  between  lord  and  tenant, 
master  and  servant,  neighbor  and  neighbor,  there 
appears,  so  far  as  we  can  learn,  to  be  no  case  or 
dictum  in  the  books  in  which  the  duty  of  making 
inquiry,  or  of  acting  on  reasonable  and  probable 
grounds  has  been  recognized  as  a  limitation  on  the 
right  of  giving  assistance." 


In  OitUer$  v.  James,  Texas  Supreme  Court,  June 
25,  1886,  it  was  held  that  an  abandoned  wife  may 
claim  a  dwelling-house,  even  though  built  on  leased 
grounds  and  a  mere  chattel,  as  an  exempt  home- 
stead. The  court  said:  ''It  is  contended  that  the 
homestead,  under  the  Constitution,  cannot  embrace 
personal  property.  The  exemption  is  in  terms  of 
lots  or  acres  of  land ;  but  the  object  was  to  secure 
to  the  family  a  home.  *  House '  is  necessarily  em- 
braced in  the  word  'homestead.'  JPb'anklinY.  Coffee, 
18  Tek.  417.  If  the  head  of  a  family  owns  a  house> 
and  no  interest  or  estate  in  the  land  on  which  it 
stands,  the  house  is  a  chattel.  If  he  occupies  it 
with  his  family  it  is  their  home.  He  may  be  com- 
pelled to  move  it  from  one  lot  to  another  as  fast  as 
legal  process  can  oust  him,  still,  though  ambulatory, 
unsatisfactory,  and  in  all  its  appointments  mean; 
though  it  advertises  the  thriftless  poverty  of  its 
proprietor,  and  is  a  caricature  of  the  princely  possi- 
bilities of  the  exemption  laws,  it  is  the  home  of  a 
family,  and  is  embraced  in  the  spirit  and  purpose, 
if  not  the  letter  of  the  Constitution.  The  same 
principles,  under  our  present  Constitution,  must  be 
applied  to  the  place  of  business  of  the  head  of  the 
family.  To  give  effect  to  the  object  of  the  law  the 
dwelling-house  and  the  gin-house  must  be  held  to 
have  been  improperly  seized  under  the  plaintiff's 
writ.  But  we  do  not  feel  authorized  to  extend  the 
scope  of  the  law's  purpose  any  further  than  this. 
The  mill  and  gin,  and  pertinent  apparatus  and  ma- 
chinery, may  become  part  of  the  homestead  in  town 
or  country,  not  because  they  are  in  themselves  ex- 
empt, but  because  they  are  parts  of  that  which  is 
exempt  If  they  are  annexed  to  and  form  part  of 
a  tract  of  land,  in  which  a  family  has  a  homestead 
right,  their  location  and  use  will  aid  in  determin- 
ing what  portion  of  the  tract  is  under  protection 
from  seizure,  as  in  the  case  of  Bailroad  Co,  v.  Win- 
ter^ 44  Tex.  697.  But  to  be  exempt  as  part  of  the 
homestead  they  must  be  part  of  the  exempt  realty. 
They  form  no  part  of  the  home  proper,  which  it 
was  the  overruling  purpose  of  the  Constitution  to 
secure  to  the  family,  and  can  be  claimed  as  exempt 
only  when  embraced  in  the  words  of  the  law  as 


part  of  the  land  in  terms  protected.  The  proposi- 
tion that  the  mill  and  gin  machinery  are  exempt  as 
tools  of  trade  cannot  be  seriously  insisted  upon. 
That  it  was  urged  that  they  were  part  of  the  home- 
stead ought  to  be  a  sufficient  answer  to  a  claim  so 
diametrically  opposite.  No  authority  has  been 
cited  which  has  gone  far  enough  to  embrace  as 
tools  of  trade  this  kind  of  property,  and  the  analo- 
gies and  reason  of  the  law  do  not  persuade  us  to 
pioneer  such  extreme  doctrine." 


TEJE  ENFORCEMENT  OF    mURIOUS    FOREIGN 
CONTRACTS, 

IN  the  case  of  Derringet'B  Adm,  v.  Derrinoer'a  Adfn,^ 
decided  by  the  Superior  Court  of  Delaware  in  1881, 
but  as  yet  unreported,  one  of  the  causes  of  action  was 
a  promissory  note,  which  stipulated  for  interest  at  the 
rate  of  twelve  per  cent  per  annum.  The  note  was 
made  in  Pennsylvania,  where  the  payee  resided ;  and 
as  no  other  place  was  specified,  Pennsylvania  was  con- 
ceded to  l>e  the  place  of  payment.  The  contract 
therefore  was  a  Pennsylvania  contract.  It  was  made 
there,  and  that  was  the  place  of  performance. 

The  legal  rate  of  interest  in  Pennsylvania  at  the 
time  of  the  making  of  the  note  was  six  per  cent,  the 
same  as  in  Delaware.  But  the  legal  cousequeuoes  in 
the  two  States  of  a  stipulation  for  excessive  interest 
were  very  different. 

In  Pennsylvania,  as  was  proved  by  the  testimony  of 
members  of  the  legal  profession  from  that  State,  usury 
did  not  avoid  a  note  on  which  it  was  charged.  The 
principal,  together  with  legal  interest,  could  be  col- 
lected, the  note  being  void  only  as  to  the  usurious  ex- 
cess. In  Delaware  usurious  contracts  were,  and  are 
now  unenforceable. 

The  court  held  that  the  note  in  question  could  not 
be  collected  in  Delaware.  It  was,  the  court  declared, 
unquestionably  usurious,  bearing  interest  at  a  rate 
forbidden  both  by  the  laws  of  Pennsylvania  and  those 
of  Delaware.  It  had  been  shown  that  according  to 
the  laws  of  Pennsylvania,  with  reference  to  which  the 
note  was  made,  the  principal  of  a  usurious  note  could 
be  collected,  together  with  legal  interest ;  and  it  was 
sought  on  the  ground  of  comity  to  enforce  that  law  in 
the  Delaware  courts.  But,the  court  continued,comity 
did  not  go  to  that  extent.  Whilst  every  State  should 
show  due  regard  for  the  laws  of  other  States,  it  could 
not  concede  so  much  to  them  as  to  permit  the  en- 
forcement of  contracts  which  were  immoral  or  against 
its  public  policy.  The  courts  of  Delaware  had  de- 
clared again  and  again  that  contracts  infected  with 
the  taint  of  usuiy  were  void  and  could  not  be  en- 
forced, and  in  the  case  under  consideration  the  court 
could  not  extend  the  rules  of  comity  so  as  to  permit 
such  an  enforcement.  In  support  of  this  view  the 
court  cited  2  Kent  Com.  458;  and  Story  Confl.  Laws,  S 
244,  etc.,  in  both  of  which  it  is  laid  down  that  no  State 
is  bound  to  enforce  a  contract  which  is  immoral  or 
against  its  public  policy.  The  note  was  accordingly 
thrown  out  of  the  case. 

The  first  question  to  be  considered  in  connection 
with  the  case  of  Derrringer  v.  Derringer  is  that  of  the 
nature  and  meaning  of  what  is  called  the  comity  of 
nations,  in  conformity  with  which  the  court  consid- 
ered their  decision  to  be  in  that  case. 

It  is  generally  said  that  comity  is  the  ground  upon 
which,  in  construing  a  foreign  contract,  the  courts  of 
the  place  where  the  contract  is  sought  to  be  enforced 
adopt  as  their  guide  the  law  with  reference  to  which 
the  contract  was  made.    In  one  sensCv^^is  is  true. 
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Every  lovereign  State  has  supreme  authority  over  its 
owo  tribuuaUwand  cau  say  how  farit  will  or  will  not 
give  eifeot  to  a  foreign  law. 

But  all  civilized  States  are  subject  to  the  rules  of 
iutemational  law.  In  England  and  the  United  States 
it  Is  recognized  as  a  part  of  the  common  law.  And  it 
is  a  rule  of  private  international  law,which  is  a  branch 
of  the  law  of  nations,  that  the  validity  of  juridical  acts, 
performed  or  to  be  performed  in  a  foreign  State,  is  to 
be  determined  by  the  law  of  that  State.  ^*  When  we 
have  determined  what  that  law  is,  we  find  what  the 
common  law  is  as  to  the  particular  issue.'*  Whart. 
Confl.  Laws,  S  la. 

By  comity  therefore  we  are  not  to  understand 
**  simply  politeness,  meted  out  either  at  the  caprice  of 
the  Judge,  or  granted  in  consideration  of  similar  con- 
cessions by  the  State  whose  law  is  for  the  particular 
case  accepted.**  Id.  Or  to  quote  the  language  of 
Story :  **  It  is  not  the  comity  of  the  courts,  but  the 
comity  of  the  nation,  which  is  to  be  administered,  and 
ascertained  in  the  same  way,  and  guided  by  the  same 
reasoning,  by  which  all  other  principles  of  the  munic- 
ipal law  are  ascertained  and  guided.**  Story  Confl. 
Laws,  §  38. 

It  Is  a  general  rule  of  private  international  law,  in 
relation  to  contracts,  that  the  lex  loci  contrcmttis  gov- 
erns their  validity  and  construction.  This  principle 
was  forcibly  stated  by  Lord  Stowell  in  DcdrympU  v. 
Dalrymple,  2  Hagg.  Consist.  58.  The  question  in  con- 
troversy was  the  validity  of  a  Scotch  marriage;  and 
his  lordship  employed  in  reference  to  that  question 
the  following  language:  ** Being  entertained  in  an 
Euglish  court,  it  (the  cause)  must  be  determined  ac- 
cording to  the  principles  of  the  English  law  applicable 
to  auch  a  case.  But  the  only  principle  applicable  to 
such  a  case,  by  the  law  of  England,  is  that  the  valid- 
ity of  the  marriage  rights  must  be  tried  by  reference 
to  the  law  of  the  country  where,  if  they  exist  at  all, 
they  had  their  origin.  Having  furnished  this  princi- 
ple, the  law  of  England  withdraws  altogether,  and 
leaves  the  legal  question  to  the  exclusive  judgment  of 
the  law  of  Scotland.*' 

To  the  rule  that  the  lex  hd  contractu8  governs  the 
validity  and  construction  of  foreign  contracts  there 
are  certain  exceptions.  It  is  generally  conceded  that 
DO  State  is  bound  to  enforce  a  contract  which  conflicts 
with  its  public  policy,  or  which  is  contrary  to  good 
morals ;  and  these  are  questions  determinable  by  the 
Uxfori.  Whart.  Coufl.  Laws,  §$  490,  49i.  Such  are 
contracts  involving  foreign  distinctions  of  atcUus  or 
caete,  conflicting  with  the  distinctive  policy  of  the 
country  where  it  Is  sought  to  enforce  them ;  contracts 
for  future  illicit  cohabitation ;  for  the  printing  or  cir- 
culation of  obscene  publications;  to  promote  the  com- 
mission of  crimes;  and  to  corrupt  or  evade  the  due 
administration  of  justice. 

The  principles  of  international  comity,  as  they  have 
been  above  enunciated,  have  been  recognized  and  en- 
forced by  the  Delaware  courts. 

In  the  cases  of  PoUard  v.  ShiOer,  1  Harr.  849;  and 
FUher  v.  Stayton,  3  id.  271,  the  court  recognized  the 
validity  of  assignments  In  Pennsylvania  giving  pre- 
ferences, although  as  was  expressly  said  in  the  opin- 
ions, such  assignments  in  Delaware  are  void  In  the 
former  case  the  court  said :  *'  This  contract  (of  assign- 
ment) was  made  in  Pennsylvania,  and  between  citizens 
of  that  State,  who  entered  into  it  expecting  it  to 
stand  or  fall  according  to  the  laws  there.  Generally 
speaking,  the  validity  of  a  contract  is  to  be  decided  by 
the  laws  of  the  place  where  it  was  made;  but  to  this 
rule  there  are  said  to  be  exceptions.  No  people  are 
bound  to  enforce  in  their  courts  of  justice  any  con- 
tract which  is  injurious  to  their  public  rights,  their 
morals,  their  policy,  or  violate!  a  public  law.    We  do 


not  consider  the  contract  in  this  case  as  liable  to  any 
portion  of  these  exceptions.*' 

A  much  stronger  case  than  that  of  excessive  inter- 
est is  a  contract  for  the  sale  of  lottery  tickets.  And 
yet  it  has  been  held  in  Massachusetts,  where  the  sale 
of  lottery  tickets  is  prohibited,  that  a  contract  for  the 
purchase  of  lottery  tickets  will  be  supported,  although 
the  vender  belonged  to  a  State  where  the  sale  is  ille- 
gal. Mclntyre  v.  Parks^  3  Met.  207.  An  analogous  de- 
cision has  been  made  in  New  York,  where  the  sale  of 
lottery  tickets  is  also  prohibited.  An  action  was 
brought  on  a  bond  conditioned  for  the  faithful  per- 
formance of  certain  duties  enjoined  by  a  law  of  Ken- 
tucky, which  authorized  the  obligees  to  sell  lottery 
tickets  for  the  benefit  of  a  college  in  that  State.  The 
bond  was  held  valid,  it  being  so  at  the  place  where  the 
condition  was  to  be  performed.  It  was  moreover  held 
to  be  immaterial  whether  the  bond  was  executed  in 
New  York,  or  in  Kentucky.  Kentucky  v.  Bassford^  6 
Hill,  526;  Story  Confl.  Laws,  §  528a. 

This  case  is  far  stronger,  as  will  appear  further  on, 
than  any  analogous  case  of  excessive  interest  can  be 
with  reference  to  the  laws  of  Delaware.  Not  only 
was  the  sale  of  lottery  tickets  prohibited  in  New 
York,  but  it  was  also  an  indictable  offense,  punishable 
with  fine  and  imprisonment;  and  the  statute  of  New 
York  respecting  lotteries  did  not  make  any  exception 
in  favor  of  lotteries  authorized  by  the  laws  of  other 
States.    People  v.  JSturdevanty  28  Wend.  418. 

Having  discussed  generally  the  rules  of  comity,  it  Is 
proper,  before  proceeding  to  consider  their  applica- 
tion to  uRurious  contracts,  to  ascertain  what  the  law 
of  Delaware  Is  on  the  subject  of  usury.  For  it  may  be 
admitted,  that  if  any  thing  can  be  found  either  in  the 
enactments  of  the  legislature,  or  In  the  common  law 
of  the  State,  that  forbids  the  enforcement  by  the 
courts  of  usurious  contracts,  such  contracts  cannot  be 
enforced  there.  When  usury  laws  are  declared  by  a 
local  government  to  be  of  a  positive  moral  nature,  ab- 
solutely binding  in  the  country  on  which  they  are  im- 
posed, they  may  be  enforced  by  the  judges  of  such 
country  on  all  litigants  coming  before  them.  Whart. 
Confl.  Laws,  S  511.  But  it  is  to  be  remembered,  that 
to  carry  this  principle  to  its  logical  conclusion,  con- 
tracts not  usurious  by  the  law  of  the  country  where 
suit  is  brought  on  them  may  be  enforced  there, 
although  they  were  tainted  with  usury  in  the  country 
in  which  they  were  made. 

The  statute  of  Delaware  relating  to  usury  ($  1,  ch.  48, 
Rev.  Coae,  p.  535),  provides  as  follows : 

'*  The  legal  rate  of  interest  is  six  per  centum  per  an- 
num ;  and  if  any  person  shall  directly,  or  indirectly, 
take  for  the  loan,  or  use  of  money,  more  than  six  dol- 
lars for  the  loan,  or  use,  of  one  hundred  dollars,  for 
one  year,  and  in  that  proportion,  he  shall  forfeit  and 
pay,  to  any  one  who  will  sue  for  the  same,  a  sum 
equal  to  the  money  lent,  one-half  for  the  use  of  the 
person  so  suing,  and  the  other  half  for  the  use  of  the 
State.** 

The  cases  decided  by  the  Delaware  courts  on  this 
statute  are  seven  in  number,  and  are  entitled  as  fol- 
lows: Oardiier  v.  DanieU  2  Hous.  300;  Cook  v.  Pierce, 
id.  499;  Newport  Nat,  Dank  v.  Tweed,  4  id.  225;  Colley 
V.  Erb,  id.  315:  CUaden  v.TFe&6,  id.  473;  Nailor  v.  Dan- 
ieU  5  id.  455;  PlwUceU  v.  DUlon,  4  Del.  Chan.  198. 

The  general  purport  of  these  oases  is  that  contracts 
entered  into  and  to  be  performed  In  Delaware,  and 
usurious  by  the  law  of  that  State,  cannot  be  enforced 
there.  They  contain  nothing  in  support  of  Derring' 
er'B  case,  either  expressly  or  inferentially.  On  the 
contrary,  it  was  said  in  the  case  of  CoUey  v.  Erb  that 
the  taking  of  a  higher  rate  of  interest  than  is  allowed 
by  the  statute  must  bn  intentional,  in  order  to  con- 
stitute usury  and  Incur  its  consequences,    And  surely 
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it  oaDDot  be  maintained  that  a  oontraot  made  with  re- 
ference to  the  laws  of  Pennsylvania,  although  it  may 
violate  them,  is  au  intentional  violation  of  the  laws  of 
Delaware. 

The  general  rule  in  reference  to  interest,  both  in 
England  and  the  United  States,  is  that  the  rate  of  it  is 
to  be  determined  by  the  law  of  the  place  where  the 
contract  is  to  be  performed.  See  cases  collected  in 
Whart.  Confl.  Laws,  §  504.  This  rule  has  been  followed 
in  Delaware. 

In  the  tiase  of  Bailey  v.  Sea?,  1  Harr.  237,  267,  seven 
per  cent  was  allowed  on  a  New  York  contract,  that 
being  the  legal  rate  there.  And  in  the  case  of  I^irka 
V.  Evana,  5  Houst.  576,  ten  per  cent  was  allowed  on  a 
Missouri  note,  under  similar  circumstances. 

These  two  mlings  are  unqualified  declarations  of  the 
fact  that  the  law  of  Delaware  in  relation  to  interest, 
far  from  being  of  a  positive  moral  nature,  binding  on 
all  litigants  who  come  before  the  Delaware  courts,  is 
in  entire  accord  with  the  law  as  it  is  generally  held  in 
England  and  this  country.  They  declare  that  the 
rate  of  interest  charged  in  a  foreign  contract  is,  from 
a  moral  point  of  vievr,  a  matter  of  unconcern  to  the 
Delaware  courts. 

But  suppose  the  rate  of  interest  exceeds  that  al- 
lowed by  the  lox  Irci  contractus.  The  reply  is  that  this 
is  no  offense  against  the  laws  of  another  country 
where  the  contract  is  sought  to  be  enforced.  As  an 
offense  against  the  foreign  law — i.  e.,  the  lex  lod  contr ac 
tu8 — it  is  to  be  considered  solely  with  a  view  to  its  ef- 
fect on  the  validity  of  tl^e  contract.  This  principle 
has  been  forcibly  expressed  by  Wells,  J.,  in  the  ca«e 
of  Akers  v.  X>emo7id,  103  Mass.  323,  in  the  following 
words :  **  The  general  principle  is  that  the  law  of  the 
place  of  performance  is  the  law  of  the  contract.  But 
the  question  of  its  validity,  as  affected  by  the  legality 
of  the  consideration,  or  of  the  transaction  upon  which 
it  is  founded,  and  in  which  It  took  its  inception  as  a 
contract,  must  be  determined  by  the  law  of  the  State 
where  the  contract  was  had.  No  other  law  can  apply 
to  it.  Usury,  in  a  loan  effected  elsewhere.  Is  no  of- 
fense against  the  laws  of  Massachusetts.  But  when  a 
usurious  or  other  illegal  consideration  is  declared  by 
the  law  of  any  State  to  be  incapable  of  sustaining  any 
valid  contracts,and  all  contracts  arising  therefrom  are 
declared  void,  such  contracts  are  not  only  void  in  that 
State,  but  void  in  every  State  and  everywhere.  They 
never  acquire  a  legal  existence.** 

In  the  case  of  Jewell  v.  Wiight,  30  N.  Y.  259,  there 
was  a  contract  made  in  Connecticut,  and  to  be  per- 
formed in  New  York,  which  stipulated  for  interest  at 
a  higher  rate  than  was  allowed  by  the  law  of  either 
State.  The  principal  question  discussed  by  the  court 
was  what  law  governed  the  construction  of  the  con- 
tract, and  the  conclusion  having  been  reached  that  the 
validity  of  the  contract  must  be  determined  by  the 
law  of  the  place  of  performance,  the  note  was  held 
void,  that  being  the  penalty  of  usury  in  New  York. 
This  case  was  referred  to  and  discussed  in  DidUnson 
V.  EdwardSt  77  N.  Y.  578;  and  in  the  opinion  of  the 
court  in  the  latter  case,  delivered  by  Judge  Folger,  we 
find  the  following  comments :  *'  One  criticism  upon 
it  (JetoeU  v.  WriglU)  is,  that  as  the  note  there  was  ob- 
noxious to  the  usury  laws  of  Connecticut,  as  well  as 
of  New  York,  there  was  no  need  of  the  reasoning  of 
the  opinion,  resting  the  judgment  upon  the  rule  that 
the  law  of  the  place  of  performance  must  govern ;  and 
that  hence  the  opinion  rendered  was  obiter.  This 
criticism  is  not  well  founded.  The  usury  law  of  Con- 
necticut is  not  as  fatal  as  that  of  this  State.  By  the 
law  of  that  State,  the  contract  is  not  utterly  void,  but 
void  only  as  to  the  whole  interest  reserved  or  taken. 
Fishery.  BidtoeO,  27  Conn.  363.  So  that  though  the 
opinion  of  Jewell  v.  Wright  starts  with  saying  that  the 
note  was  negotiated  at  a  rate  of  interest  illegal,  both 


In  Connecticut  an4  New  Tone,  It  Is  correct  In  further 
stating  the  main  question  in  the  case  to  be,  whether 
the  laws  of  the  former  or  the  latter  State  are  to  con- 
trol as  to  the  defense  of  usury.  In  the  one  case  the 
plaintiff  would  lose  only  a  sum  equal  to  the  amount  of 
interest  taken  or  reserved.  In  the  other  he  would 
lose  the  whole  amount  of  the  note.'* 

It  has  been  held  in  Michigan  that  where  a  usurious 
contract  is  made  and  to  be  performed  in  another 
State,  but  the  law  of  that  State  do  not  avoid  it  on 
that  ground,  as  the  law  of  Michigan  does  usurious 
contracts  to  be  performed  there,  the  contract  may  be 
enforced  by  the  Michigan  courts.  Iron  Co.  v.  Burkam, 
10  Mich.  283. 

The  last  case  I  shall  cite  on  this  point  is  that  of  Bote- 
man  v.  Miller^  decided  by  the  Court  of  Appeals  of  Vir- 
ginia in  1874,  and  reported  in  25  Gratt.  331.  The  issue 
in  this  case  was  the  validity  of  a  promissory  note 
which  was  given  in  general  settlement  of  certain  usu- 
rious transactions  which  took  place  in  Maryland.  The 
court  held  that  the  contract  was  to  be  construed  with 
reference  to  the  laws  of  Maryland,  where  the  usurious 
transactions  qccurred ;  and  that  the  note  could  be  col- 
lected in  Virginia,  although  in  that  State  usurious 
contracts  are  void,  it  appearing  that  under  the  Mary- 
land law  usurious  loans  are  not  void,  but  are  valid  to 
the  extent  of  the  principal,  and  six  per  cent  interest, 
la  the  course  of  the  opinion  the  court  said:  "It  is 
not  au  offense  under  the  Maryland  law  to  take  usury, 
as  it  is  here.  The  contract  is  not  thereby  vacated  as 
here.  The  taint  does  not  affect  the  instrument  as 
here.  On  the  contrary,  the  security  is  valid ;  the  debt 
perfectly  secure  to  the  extent  of  principal  and  inter- 
est; though  the  debtor,  under  the  proper  pleading, 
may  be  relieved  of  the  excess.  Now  concede  it  is  a  vio- 
lation of  that  law  to  demand  more  than  six  per  cent, 
is  it  possible  that  when  a  suit  is  brought  here  upon  a 
Maryland  contract  executed  upon  the  faith  of  their 
statutes,  we  ar^  to  apply  our  laws,  and  declare  the 
whole  oontraot  null  and  void,  in  the  very  teeth  of  the 
Maryland  statutes,  which  affirm  the  validity  of  the 
contract  to  the  extent  of  principal  and  lawful  inter- 
est ?  Such  a  doctrine  is  in  violation,  not  merely  of  the 
principles  of  the  comity  of  States,  but  of  the  plainest 
principles  of  equity  and  justice." 

These  cases  in  Massachusetts,  New  York,  Michigan, 
and  Virginia,  amply  illustrate  and  declare  the  law  in 
reference  to  interest  on  foreign  contracts,  not  only  as 
it  is  laid  down  in  the  United  States,  but  as  it  Is  ap- 
plied im  most  commercial  States.  See  Bar  Int.  Law, 
287,  286,  289.  For  once  admitting  that  by  the  lex  fori 
the  rate  of  interest  on  a  foreign  contract  is  to  be  de- 
termined by  the  lex  loci  actus,  it  follows  as  a  legal  con- 
clusion that  the  effect  of  usury  on  the  contract  is  also 
to  be  determined  by  that  law.  The  foreign  law  either 
governs,  or  does  not  govern.  But  as  we  have  shown, 
it  generally  governs,  unless  the  contractus  immoral  or 
against  public  policy.  Now  this  question  as  to  the 
morality  or  the  policy  of  the  contract  must  be  deter- 
mined by  the  lex  fort  To  deny  this  would  be  to  con- 
cede to  the  foreign  law  extraterritorial  force.  For 
questions  of  morality  and  of  policy  are  domestic  ques- 
tions. 

So  far  as  the  laws  of  Delaware  are  concerned,  seven 
per  cent  interest  on  a  New  York  contract,  which  was 
allowed  in  Bailey  v.  SeaU  supra^  that  being  the  legal 
rate  in  New  York,  was  as  much  an  offense  against 
those  laws,  as  a  stipulation  for  ten  per  cent  would 
have  been,  or  as  a  stipulation  for  twelve  per  cent 
would,  have  been  in  Barks  v.  Evans,  supra,  on  the  Mis- 
souri contract  on  which  ten  per  cent  was  charged  and 
allowed.  The  fact  that  the  interest  exceeds  the  rate 
prescribed  by  the  foreign  law  is  a  matter  which  does 
not  concern  the  courts  of  the  place  where  the  enforce- 
ment is  sought,  except  in  so  far  as  the  usury  may  af^ 
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f  eot  the  validit J  of  the  oontraot.  If  U  avoids  the  con- 
tract, no  enforoemeut  oau  be  bad.  But  this  is  so,  Dot 
beoause  the  exoess  is  offensive  to  the  lex  forit  nor  in- 
deed because  it  is  against  the  policy  of  States  to  en- 
force illegal  foreign  contracts,  for  that  which  is  illegal 
in  one  State  maj  be  unobjectiooable  in  another,  but 
beoause  the  contract  never  had  a  legal  existence  and 
there  is  nothing  to  enforce. 

It  is  of  the  highest  importance  in  this  age  of  rapid 
and  easy  communications,  and  of  extensive  commer- 
cial transactions,  that  a  liberal  policy  should  be  ob- 
served in  respect  to  the  enforcement  of  foreign  con- 
tracts. In  the  midst  of  the  intimate  commercial  re- 
lations of  different  countries,  and  the  various  and 
complicated  systems  of  law  which  prevail,  the  enforce- 
ment of  obligations  would  be  hopeless,  if  each  State 
attempted  to  apply  the  tests  and  penalties  of  its  do- 
mestic regulations  to  foreign  contracts.  This  is  es- 
pecially the  case  In  the  matter  of  interest,  the  rate  of 
which  depends  on  local  circumstances.  Social  order 
may  be  insecure,  capital  may  be  scarce  and  specula- 
tion may  be  active.  All  these  things  tend  to  increase 
the  rate  of  interest;  and  the  refusal  to  recognise  such 
conditions  and  enforce  contracts  based  on  them, 
would  put  a  stop  to  all  foreign  trade. 

John  B.  Moorb. 


STATUTE   OF  LIMITATION—  MINES-- SUBSID- 
ENCE OF  SURFACE-SECOND  SUB- 
SIDENCE. 

HOUSB  OF  LORDS,  FEB.  8, 1886. 

Darlict  Main  Coixisbt  Co.  v.  Mitohkli*.* 
When  damage  is  caused  to  land  by  the  removal  of  the  min- 
erals under  it  and  the  consequent  subsidence  of  the  sur- 
face, the  owner  has  a  cause  of  action  wheneTer  and  as 
often  as  such  damage  takes  place.    • 
The  respondent  was   the  owner  of  land,  and  in  1887  and  1888 
the  appellants  worked  out  the  coal  under  the  land  with- 
out leaving  proper  support,  in  consequence  of  which  the 
surface  subsided,  and  some  cottages  belonging  to  the  re- 
spondent were  injured.    The  appellants  made  compensa- 
tion for  the  injury,  and  did  not  work  the  minerals  after 
1868.    In  1882  a  further  subsidence  occurred  from  the 
combined  effect  of  the  previous  workings  of  the  appel- 
lants and  workings  under  the  adjoining  land.    The  re- 
spondent brought  an  action  to  recover  compensation  for 
the  Injiuy  he  bad  sustained.    Bdd^  that  a  new  cause  of 
action  arose  In  respect  of  the  second  subsidence,  and  that 
the  respondent's  right  to  maintain  an  action  for  the  In- 
jury he  had  sustained  in  consequence  of  It  was  not  barred 
by  the  statute  of  limitations. 
'PHIS  was  an  appeal  from  a  judgment  of  the  Court  of 
•I    Appeal  (Brett,  M.  R.,  Bowen  and  Fry,  L.  JJ.), 
reported  In  62  L.  T.  Rep.  (N.  %.)  876,  and  U  Q.  B.  Div. 
12&,  reversing  a  judgment  of  Hawkins,  J.,  upon  further 
consideration,  in   an   action  tried   before   him  and 
Leeds,  in  which  the  respondent  was  plaintiff  and  the 
appellants  were  defendants.    The  facts  of  the  case  ap- 
pear from  the  bend-note  above,  and  from  the  reports 
in  the  court  below.    On  the  question  of  the  statute  of 
limitations,  Hawkins,  J.,  ordered  judgment  to  be  en- 
tered for  the  defendants  on  the  authority  of  the  judg- 
ment of  the  majority  of  the  Queen's  Bench  Division, 
Lamb  V.  Wdlktr,  8  Q.  B.  Div.  8S9;  88  L,  T.  Rep.  (N.  S.) 
643,  but  the  Court  of  Appeal  overruled  that  decision, 
and  the  defendants  appealed  to  the  House  of  Lords. 

AUomey-Oe^ieral  (Sir  R.  Webster,  Q.  C),  ForbtBy  Q. 
0.,  and  O.  Baiikt^  appeared  for  appellants. 

^^^>  Q<  C,  and  C,  E.  Ellint  for  respondent. 
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Lord  Halsburt.  My  Lords:  In  this  case  the 
plaintiff,  the  owner  of  land  upon  ttie  surface,  has  sued 
the  lessees  of  certain  seams  of  coal  below  and  adjacent 
to  the  plaintiffs  land  for  having  disturbed  the  plain- 
tiff in  the  enjoyment  of  his  property  by  causing  it  to 
subside.  The  defendants  before  and  up  to  the  year 
1868  have  worked,  that  is  to  say,  excavated,  the  seams 
of  coal  of  which  they  were  the  lessees.  Their  excava- 
tion caused  a  subsidence  of  the  ground,  for  which 
they  acknowledged  their  liability  and  made  satisfac- 
tion. There  were  other  subsidences  after  this,  and  as 
the  case  originally  came  before  your  lordships,  it  was 
matter  of  inference  only  whether  these  subsidences 
were  or  were  not  in  some  way  connected  with,  if  not 
forming  part  of  the  original  subsidence.  The  parties 
have  now,  by  an  admission  at  your  lordships*  bar, 
placed  the  matter  beyond  doubt.  It  has  been  agreed 
that  the  owner  of  the  adjoining  land  worked  out  his 
coal  subsequently  to  1868.  That  if  he  had  not  done  so 
there  would  have  been  no  further  subsidence.and  if  the 
defendants*  coal  had  not  been  taken  out,  or  if  suffi- 
cient support  had  been  left,  the  working  of  the  ad- 
joining owner  would  have  done  no  harm.  Under 
these  circumstances,  the  question  is  whether  the  satis- 
faction for  the  past  subsidence  must  be  taken  to  have 
been  equivalent  to  a  satisfaction  for  all  succeeding 
subsidence.  No  one  will  think  of  disputing  the  propo- 
sition that  for  one  cause  of  action  you  must  recover 
all  damages  incident  to  it  by  law  once  and  for  ever. 
A  house  that  has  received  a  shock  may  not  at  once 
show  all  the  damage  done  to  it,  but  it  is  damaged  not 
the  less  then  to  the  extent  that  it  is  damaged,  and 
the  fact  that  the  damage  only  manifests  itself  later  on 
by  stages  does  not  alter  the  fact  that  the  damage  Is 
there;  and  so  of  the  more  complex  mechanism  of  the 
human  frame,  the  damage  Is  done  In  a  railway  acci- 
dent, the  whole  machinery  Is  injured,  thongh  it  may 
escape  the  eye  or  even  the  consciousness  of  the  suf- 
ferer at  the  time ;  the  later  stages  of  suffering  are  but 
the  manifestation  of  the  original  damage  done,  and 
consequent  upon  the  injury  originally  sustained.  But 
the  words  **  cause  of  action  **  are  somewhat  ambig- 
uously used  in  reasoning npon  this  subject;  what  the 
plaintiff  has  a  right  to  complain  of  In  a  court  of  law  in 
this  case  is  the  damage  to  his  land,  and  by  the  damage 
I  mean  the  damage  which  had  in  fact  occnrred,  and  If 
this  is  all  that  a  plaintiff  can  complain  of,  I  do  not  see 
why  he  may  not  recover  totiea  quottes  fresh  damage  is 
inflicted.  Since  the  decision  of  this  hoOse  in  Bonomi 
V.  Backhouse,  9  H.  of  L.  Cas.  608;  4  L.  T.  Hep.  (N.  S.) 
754,  it  is  clear  that  no  action  would  lie  for  the  excava- 
tion. It  Is  not  therefore  a  cause  of  action ;  that  case 
established  that  it  is  the  damage  and  not  the  excava- 
tion which  Is  the  cause  of  action.  I  cannot  understand 
why  every  new  subsidence,  although  proceeding  from 
the  same  original  act  or  omission  of  the  defendants,  is 
not  a  new  oanse  of  action  for  which  damages  may  be 
recovered.  I  cannot  concur  in  the  view  that  there  is  a 
breach  of  duty  in  the  original  excavation. 

In  Rotobotham  v.  WUaon,  8  E.  ft  B.  128,  Cresswell, 
J.,  said  the  owner  of  the  mines  might  have  removed 
every  atom  of  the  minerals,  without  being  liable  to  an 
action,  if  the  soil  above  had  not  fallen,  and  what  is 
tme  of  the  first  subsidence  seems  to  me  to  be  neces- 
sarily true  of  every  subsequent  subsidence.  The  de- 
fendant has  originally  created  a  state  of  things  which 
renders  him  responsible  If  damage  accrues ;  if  by  the 
hypothesis  the  cause  of  action  is  the  damage  resulting 
from  the  defendant's  act,  or  an  omission  to  alter  the 
state  of  things  he  has  created,  why  may  not  a  fresh 
action  be  brought?  A  man  keepe  a  ferocious  dog 
which  bites  his  neighbor;  can  it  l>e  contended  that 
when  the  bitten  man  brings  his  action  he  must  assess 
damages  for  all  possibility  of  any  future  bites?  A  man 
stores  water  artifloially,  as  in  Rylands  v.  Fletcher^  19 
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L.  T.  Rep.  (N.  S.)  220;  L.  it,  »  H.  of  L.  330;  the  water 
esoapes  and  sweeps  away  the  plaiutifTs  house;  he  re- 
builds It,  and  the  artificial  reservoir  contiaaes  to  leak 
and  sweeps  it  awaj  again.  Cannot  the  plaintiff  re- 
cover for  the  second  house,  or  must  he  have  assessed 
In  his  first  damages  the  possibility  of  future  invasion 
of  water  flowing  from  the  same  reservoir?  With  re- 
spect to  the  authorities,  the  case  of  Nicklin  and  WfU 
Hams,  10  Ex.  259,  was  urged  by  the  attorney-general 
as  an  authority  upon  the  question  now  before  your 
lordships,  by  reason  of  some  words  attributed  to 
Lord  Westbury  in  Bonomi  v.  Backhouse,  If  Lord 
Westbury  really  did  use  the  words  attributed  to  him,it 
is,  I  think,  open  to  doubt  in  what  sense  they  are  to  be 
understood.  Parke,  B.,  in  that  case,  delivered  the 
judgment  against  the  plaintiffs  recovering  any  subse- 
quently accruing  damage,  because  he  said,  the  cause 
of  action  was  the  original  injury  to  the  right  by  with- 
drawing support.  That  principle{iB  admittedly  wrong, 
and  was  expressly  held  to  be  wrong  in  Bonomi  v. 
BackhouBe^  since  if  that  had  been  law,  there  could 
have  been  no  answer  to  the  plea  of  the  statute  of  lim- 
itations in  that  case.  It  is  difficult  to  follow  Brett, 
M.  R.,  when  he  says  it  was  not  necessary  to  overrule 
Nicklin  V.  WiUiama  by  that  decision.  It  seems  to  me 
to  have  been  the  whole  point  decided  in  Nicklin  t. 
WiUiams,  and  how  that  case  so  decided  can  be  an  au- 
thority for  any  thing  I  am  at  a  loss  to  understand.  I 
think  the  decision  of  this  case  must  depend  as  mat- 
ter of  logic  upon  the  decision  of  your  lordships'  house 
in  Bonomi  v.  Bao^/u>use,  and  I  do  not  know  that  it  is 
a  very  legitimate  inquiry,  when  a  principle  has  been 
laid  down  by  a  tribunal  from  which  there  is  no  ap- 
peal, and  which  is  bound  by  its  own  decisions, whether 
that  principle  is  upon  the  whole  advantageous  or  con- 
venient ;  but  if  such  considerations  were  permissible, 
I  think  Cockburn,  C.  J.,  in  his  judgment  in  Lamb  v. 
Walker,  88  L.  T.  Bep.  (N.  S.)  643;  3  Q.  B.  Div.  389,  es- 
tablishes the  balance  of  convenience  to  be  on  the  side 
of  the  law  as  established  by  Bonomi  v.  Backhouse,  I 
cannot  logically  distinguish  between  a  first  and  second 
or  a  third  or  more  subsidences,  and  after  Bonomi  t. 
Backhouse  it  is  impossible  to  say  that  it  was  wrong  in 
any  sense  for  the  defendant  to  remove  the  coal ;  Cress- 
well,  J.,  has  said,  I  think  rightly,  he  might  remove 
every  atom  of  the  mineraL  The  wrong  consists,  and 
as  it  appears  to  me,  wholly  oonsUts,  In  causing  another 
man  damage,  and  I  think  he  may  recover  for  that 
damage  as  and  when  it  occurs.  For  these  reasons  I 
think  that  the  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

Lord  Blackburn.  My  Lords :  This  is  an  appeal 
against  an  order  of  the  Court  of  Appeal,  by  which  it 
was  ordered  that  the  judgment  of  Hawkins,  J.,  de- 
livered on  further  consideration,on  the  18th  of  Decem- 
ber, 1883,  should  be  reversed,  and  judgment  entered 
for  the  plaintiff  for  damages  to  be  assessed  by  an  arbi- 
trator to  be  agreed  upon,  with  costs.  Before  this  house 
can  say  whether  this  order  is  right  or  not,  it  is  neces- 
sary to  know  what  was  the  case  on  which  Hawkins, 
J.,  directed  judgment,  which  this  order  reverses,  to 
be  entered  for  the  defendant.  The  writ  was  issued 
on  the  27  of  December,  1882.  There  was  an  alternative 
defense  that  the  causes  of  action  did  not.  nor  did  any 
of  them,fir8t  accrue  to  the  plaintiff  at  any  time  within 
six  years  before  the  commencement  of  the  action ;  and 
therefore  it  lay  on  the  plaintiff  to  give  evidence  of 
some  cause  of  action  subsequent  to  the  27th  of  De- 
cember, 1876.  I  think  it  sufficiently  appears  In  Haw- 
kins, J. 's  judgment  that  the  defendants  had  worked 
out  the  seams  of  coal  of  which  they  were  lessees  as 
long  ago  as  1868,  and  that  they  had  done  nothing  from 
that  time.  And  as  the  defendants  seem  to  have 
proved  and  relied  on  the  fact  that  very  considerable 
subsidences  had  occurred  between  1868  and  1871  which 


injured  the  plaintiffs  premises,  and  that  the  defend- 
ants had  been  called  upon  to  do  and  had  paid  for  re- 
pairs rendered  necessary,  it  is  clear  that  the  orl^^ual 
working  was  such  as  to  give  rise  to  a  cause  of  action 
as  early  as  1871,  and  that  the  plaintiff  had  then  known 
it.  Lanib  v.  Walker,  88  L.  T.  Kep.  (N.  8.)  648;  S  Q.  B. 
Div.  389,  was  then  cited.  With  a  view  to  enable  the 
plaintiff's  counsel  to  fully  consider  that  authority,  it 
was  arranged  that  the  jury  should  be  discharged,  and 
that  the  case  should  be  reversed  for  further  consider- 
ation, it  l>eing  expressly  admitted  by  the  plaintiff  that 
damage  was  done  by  subsidence  in  1868.  On  further 
consideration  the  plaintiffs  counsel  is  stated  by  Haw- 
kins, J.,  to  have  admitted  that  judgment  must  be  en- 
tered for  the  defendant,  unless  Lamb  v.  WdUcer,  which 
he  intended  to  question  in  a  Court  of  Appeal,  was 
overruled.  I  think  it  convenient  here  to  see  what  was 
the  decision  in  Lamb  v.  Walker,  so  as  to  see  whether, 
while  it  stands  unreversed,  it  was  decisive  of  the  case 
before  Hawkins,  J.  Mauisty,  J.,  quotes  so  much  of 
the  plaintiffs  statement  of  claim  as  was  material  in 
that  ease.  There  was  a  first  claim,  on  which  the  re- 
feree gave  a  farthing,  which  I  do  not  notice.  I  think 
the  fifth  anoT  sixth  parsgraphs  are  in  effect  the  same  as 
the  amended  statement  of  claim  in  the  action  now  at 
bar.  But  the  only  plea  in  Zamb  v.  Walker  was  pay- 
ment into  court  of  1501.,  and  the  issue  joined  was 
whether  that  was  enough.  That  was  referred,  and  it 
was  on  the  award  that  the  question  was  raised.  The 
two  material  findings  on  the  award  are  stated :  "  2.  I 
estimate  the  damage  actually  sustained  by  the  plain- 
tiff at  the  date  of  the  commencement  of  the  action  *  * 
*  at  4001.  3.  I  estimate  the  future  damage  which  will 
besustained  by  the  plaintiff  ♦  ♦  *  at  IfiOi."  He 
therefore  directed  judgment  to  be  entered  for  4001.. 
deducting  the  1502.  paid  into  court  from  those  two 
sums,  amounting  together  to  560L  The  question  was 
raised  on  a  rule  to  reduce  the  damages,  and  was, 
*'  whether  the  plaintiff  was  in  point  of  law  entitled  to 
recover  the  sum  of  1501.,  which  the  referee  finds  will 
be  sustained  by  the  plaintiff  by  reason  of  the  defend- 
ants' acts."  The  decision  in  Lamb  v.  Walker  was  that 
he  was  so  entitled.  And  I  think  it  was  rightly  thought 
that  if  damages  subsequent  to  a  writ  issued  in  1871 
could  be  recovered  in  an  action  on  that  writ,  they 
were  included  in  the  cause  of  action  then  existing, 
and  consequently  that  decision,  which  was  binding  on 
Hawkins,  J.,  was  at  that  stage  of  the  proceedings  con- 
clusiye  against  the  plaintiff. 

In  Lamb  v.  Walker^  Cockburn,  C.  J.,  differed  from 
the  majority  of  the  court.  He  said:  *' Taking  the 
view  I  do  of  the  leading  case  of  Backhouse  v.  Botwmi, 
I  am  unable  to  concur  in  holding,  that  in  addition  to 
the  amount  to  which  he  may  be  entitled  for  actual 
damage  sustained  through  the  excavation  of  the  adja^ 
cent  soil  by  the  defendant,  the  plaintiff  Is  entitled  to 
recover  in  respect  of  prospective  damage,  that  is  to 
say,  anticipated  damage  expected  to  occur,  .but  which 
has  not  actually  occurred,  and  which  may  never 
arise."  He  enters  into  elaborate  reasoning  to  support 
this  opinion,  which  I  shall  examine  presently.  I  think 
if  that  opinion  had  prevailed  in  Lamb  v.  WaUcer,  and  a 
judgment  had  been  given  accordingly,  that  decision 
would  have  been,  not  only  not  an  authority  against 
the  plaintiff  in  this  case,  but  an  authority  in  his  favor 
as  far  as  the  defense  of  the  statute  of  limitations  is 
concerned.  There  must  have  been  some  understand- 
ing between  the  counsel  for  the  plaintiff  and  for  the 
defendants  in  this  case  as  to  what  was  to  be  done  in 
case  the  final  decision  on  this  very  important  question 
was  in  conformity  with  the  opinion  of  Cockbnm»  C* 
J.  And  I  think,  though  I  wish  it  had  been  expressly 
stated,  it  must  now  be  taken  that  the  defendants* 
counsel  agreed  that  he  would  not,  on  the  evidence  then 
before  the  court,  ask  for  a  verdict  on  any  of  the  other 
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defeoses,  bat  would  in  that  oase  ooosent  to  have  the 
damageii  settled  by  arbitration.  Oookbnm,  G.  J., 
oonld  not,  in  Lamb  t.  Walker,  have  meant  to  go  bo  far 
as  to  say  that  if  a  house  had  been  shaken,  and  was  ev- 
idently going  to  fall,  but  had  not  yet  completely  fallen 
when  the  writ  issued,  the  plaintiff  oould  only  recover 
for  what  had  already  occurred,  and  would  have  to 
bring  a  fresh  action  when  a  further  chimney  f elL  He 
has  not  quite  sufficiently  guarded  himself  from  saying 
so.  But  as  the  facts  here  were  different,  it  was -some- 
what late  in  the  day  but  with  the  assent  of  this  house, 
agreed  to  add  this  further  admission:  "That  if  the 
owner  of  the  adjoining  laud  (one  Cooper)  had  not 
worked  his  coal,  there  would  have  been  no  farther 
subsidence ;  but  the  appellants  (defendants)  admit  that 
if  the  coal  under  the  respondent's  (plaintifliB)  laud  had 
not  been  taken  out,  or  if  the  appellants  (defendants) 
had  ieft  sufficient  support  under  respondents'  (plain- 
tiflii)  land,  then  the  worldug  of  the  adjoining  owner 
would  have  done  no  harm."  I  do  not  understand  this 
to  l>e  an  admission  that  the  subsidence  was  occasioned 
by  the  removal  by  the  defendants  of  other  coal  than 
that  the  removal  of  which  occasioned  the  subsidence 
in  187L  Such  an  admission  would  havd  raised  a  dif- 
ferent qaestion,  and  one  the  solution  of  which  might 
have  required  a  further  investigation  as  to  the  facts. 
I  will  now  proceed  to  consider  the  case  exactly  as  if  it 
was  an  appeal  from  Lamb  y.  Walker,  I  must  first  ob- 
serve that  Maaisty,  J.,  in  that  case,  says :  "  It  is  a  well- 
settled  rule  of  law  that  damages  resulting  from  one 
and  the  same  cause  of  action  must  be  assessed  and  re- 
covered once  for  all."  And  it  is  not  disputed  by 
Cockburn,  G.  J.,  that  the  rule  Is  established  that 
"  damages  resulting  from  one  and  the  same  cause  of 
action  must  be  assessed  and  recovered  once  and  for 
aU."  He  joins  issue  with  Manisty,  J.,  on  the  applica- 
tion of  this  rule  to  cases  arising  from  sulMidence  oc- 
casioned by  mining  so  as  to  remove  support.  And  I 
think  that  this  rule  is  established  as  the  general  rule 
of  law.  I  do  not  think  it  is  one  of  those  rules  of  law 
wnich  depend  upon  natural  justice.  I  think  it  is  an 
artificial  rule  of  positive  law  iutrodaced  on  the  balance 
of  convenience  and  inconvenience.  I  think  that  if  it 
were  rea  integra  a  great  deal  might  be  said  against  the 
expediency  of  the  rule.  I  know  no  place  where  the 
objections  to  the  expediency  of  the  rule  are  more 
clearly  and  forcibly  stated  than  by  Cockburn,  C.  J.,  in 
that  case.  But  I  think  it  was  not  disputed  in  the  ar- 
gument that  at  all  events,  when  the  act  complained  of 
is  one  which  would  entitle  the  plaintiff  to  maintain  an 
action,  and  recover,  as  a  matter  of  law,  at  least  nomi- 
nal damages,  without  any  proof  of  damage  in  fact,  the 
rule  is  firmly  established,  and  I  think  all  three  judges 
in  the  court  below  agree  that  the  question  is  what  was 
the  cause  of  action  in  this  case.  They  adopt  the  rea- 
soning of  Cockburn,  G.  J.,  in  Lanib  v.  Walker^  tliat  it 
logically  follows,  from  Bonomi  v.  Backhouse,  that 
there  are  Independent  and  distinct  causes  of  action, 
on  each  fresh  distinct  cause  of  damage,  though  arising 
from  the  same  act  of  disturbing  the  soil.  Fry,  L.  J., 
pats  this  very  clearly.  He  does  not  think  that  it  is 
concluded  by  authority,  and  says :  *'  I  think  we  are 
bound  to  determine  this  question  on  principle.  Now, 
with  reference  to  principle,  it  appears  to  roe  to  be 
plain  that  all  damages  which  result  from  one  and  the 
same  cause  of  action  must  be  recovered  at  one  and  the 
same  time,  and  therefore  we  are  driven  to  the  inquiry 
what  is  the  cause  of  action  in  a  case  of  this  descrip- 
tion."  In  this  I  completely  agree,  but  I  have  not  been 
able  to  agree  with  the  reasoning  by  which  it'  is  sought 
to  be  made  out  that  it  logically  follows,  from  the  de- 
cision in  Backhouae  v.  Bonomi  in  this  house,  that 
there  are  fresh  causes  of  action  at  each  fresh  subsid- 
ence, arising  from  the  old  disturbance  of  the  strata, 
occasioning  fresh  damage  to  the  same  property.    I  de- 


cide nothing  on  a  question  which  does  not  here  arise, 
vis.,  whether  if  the  same  person  has  two  separate 
tenements,  say  A.  on  the  north  of  the  seam  worked  by 
the  defendant  and  B.  on  the  south  of  it,  and  damage 
has  actually  occurred  to  A.,  and  he  sues  for  the  dam- 
age done  to  it,  he  is  bound  to  join  in  the  action  any 
claim  which  he  has  or  hereafter  may  have  as  to  B. 
Whilst  the  recent  decision  of  Brunaden  v.  Humphrey 
in  the  Court  of  Appeal,  61  L.  T.  Rep.  (N.  S.)  559 ;  U  Q. 
B.  Div.  141,  stands  unreversed,  and  I  do  not  mean  to 
cast  any  doubt  on  it,  it  would  seem  that  he  is  not.  It 
is  desirable  to  see  what  the  case  of  Bonomi  v.  Back" 
houae  (E.  B.  A  E.  622)  really  was.  The  writ  was  issued 
on  the  20th  of  May,  1856.  The  declaration  alleged  that 
the  plaintiffs,  as  reversioners  of  certain  buildings  in 
the  occupation  of  Parkin,  were  entitled  to  have  the 
said  messuages  and  buildings  supported  by  the  mined 
and  soil  **  contiguous  and  near  to  and  under  the  said 
messuages  and  buildings,"  and  then  in  the  usual  way 
alleged  working  by  the  defendant,  disturbing  the  sup' 
port,  by  which  the  walls  of  the  said  messuages  were 
cracked  and  injured,  and  the  ground  on  which  the 
said  messuages  and  buildings  stood  subsided.  The 
pleas  were :  ],  Not  guilty ;  2,  denial  of  Parkings  occu^ 
pancy  as  tenant  as  alleged;  8,  denial  of  the  reversion 
l>eing  in  the  plaintiffs  as  alleged ;  4,  that  the  plaintiffs 
were  not  entitled  to  have  the  said  messuages  and  build- 
ings or  either  of  them  supported,  to- wit,  by  the  mines, 
earth,  and  soil  underground  contiguous :  5,  that  the 
said  alleged  causes  of  action  did  not  accrue  within  six 
years  before  this  suit.  The  verdict  was  entered  for 
the  plaintiffs,  subject  to  a  special  case.  One  very  im- 
portant question  raised  in  and  decided  by  that  case 
was  as  to  the  rights  of  buildings  to  support,  as  dis^ 
tinguished  from  the  rights  of  the  natural  soil  to  the 
support ;  with  that  we  are  not  now  concerned.  The 
arbitrator  in  detail  stated  very  clearly,  and  I  have  no 
doubt  very  accurately,  the  way  in  which  the  cleety 
coal  in  the  Auckland  coal-field  was  worked.  I  doubt 
if  this  account  would  be  found  to  be  applicable  in 
most  coal-fields.  I  think  I  may  say  that  It  would  not 
in  some.  I  do  not  know  what  is  the  nature  of  the 
strata  in  the  Yorkshire  coal-field  where  the  present 
coal  lies.  But  it  appeared  quite  clear  on  his  state- 
ment of  the  oase,  that  though  it  was  apparent  in  1860, 
more  than  six  years  before  the  action,  that  unless 
steps  were  taken  to  stop  the  progress  of  the  thrust 
then  in  operation  the  plaintiff^'  houses  would  be  in- 
jured by  the  thrust,  yet  no  actual  injury  was  sustained 
till  1854,  less  than  six  years  before  the  action ;  he  also 
found  that  the  thrust  would  continue  and  would  pro- 
duce damage  in  future.  There  was  also  a  finding  that 
it  was  possible  to  stop  the  thrust,  *'  but  the  expense  of 
so  doing  would  have  been  very  great,  and  would  on 
the  whole  have  amounted  to  a  much  larger  sum  than 
the  value  of  the  property  injured.'*  He  then  pro^ 
oeededtofind  in  detail  the  facts  on  which  it  was  to 
depend  how  the  issues  should  be  entered,  and  then 
proceeded  as  follows:  **  If  the  verdict  is  to  be  entered 
for  the  plaintifliB  upon  the  issues  joined  on  the  first, 
fourth,  and  fifth  pleas,  another  question  for  the  court 
is  (4),  whether  the  defendant  is  responsible  for  all  the 
damage  which  has  been  sustained  by  the  plaintiffs  by 
reason  of  the  injuries  to  their  said  messuages  and 
buildings  above  described,  or  for  any  or  what  part  of 
that  damage,  and  vfhether  he  ia  reaponaible  in  any  and 
what  reaped  for  the  probable  future  damage  which  may 
be  occaaioned  in  manner  above  deacribed,  or  for  the  dam- 
age occasioued  by  the  diminution  in  value  of  the  said 
messuages  and  buildings  by  reason  of  their  insecure 
state  and  condition,  or  the  injuries  which  will  prob- 
ably be  hereafter  occasioned  by  the  further  progress 
of  the  thrust  as  above  mentioned."  Had  this  question, 
and  more  especially  the  part  of  it  I  have  marked  in 
italics,  been  answered,  it  would^nrvedecided the ques- 
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tion  afterward  raised  in  Lamb  v.  WaUcer.  Bat  as  the 
majority  of  the  Queen's  Benoh  decided  that  the  issue 
on  the  fifth  plea  should  be  entered  for  the  defendant, 
the  fourth  question  required  no  answer  from  those 
three  judges,  and  reoeived  none.  Wightman,  J.,  does 
give  an  answer,  which  I  think,  so  far  as  it  goes,  is  in 
favor  of  Cockburn.  C.  J.*s,  view  in  Lanibv.  WcUker. 
The  defendant  does  not  appear  to  have  thought  the 
fourth  question  of  importance,  for  nothing  whatever 
was  said  in  the  argument  in  the  Eixchequer  Chaml>er 
about  it;  and  though  the  expression  in  the  judgment 
indicates  approval  of  Nicklin  v.  Williams,  10  Ex.  259, 
so  far  as  regarded  the  principle  "  that  no  second  or 
fresh  action  can,  under  such  circnmstancestbe  brought 
for  subsequently  accruing  damage,  all  the  damage 
consequent  upon  the  unlawful  act  is  in  contemplation 
of  law  satisfied  by  the  one  judgment  or  accord,'*  and 
seems  in  favor  of  the  view  taken  by  the  majority  in 
Lamb  v.  Walker^  yet  I  do  not  think  it  can  l>e  properly 
said  that  the  Court  of  Exchequer  Chamber  in  their 
judgment  put  their  minds  to  that  question,  which  was 
not  much,  if  at  all,  argued  before  them.  Before  the 
case  was  taken  into  this  house  the  damages  were 
agreed  on  at  600(.,  how  or  on  what  principle  we  do  not 
know.  And  that  being  so  the  house  had  no  occasion 
to  decide  any  thing  on  that  fourth  question.  There 
seems  to  have  been  no  allusion  to  it  in  the  argument, 
and  I  think  no  one  of  the  lords  makes  any  reference 
to  it.  I  think  that  Bonomi  v.  Boc^c^iouse  does  decide 
that  there  is  no  cause  of  action  until  there  is  actual 
damage  sustained,  and  does  decide  that  the  Court  of 
Exchequer  erred  when  in  Niddin  v.  WiUiamSt  10  Ex. 
259,  they  said  that  there  was  an  injury  to  the  right  as 
soon  as  the  support  was  rendered  insufficient,  though 
no  damage  had  occurred.  But  I  do  not  think  that  it 
at  all  follows  from  this  that  the  act  of  removing  the 
minerals  to  such  an  extent  as  to  make  the  support  in- 
sufficient is  an  innocent  act  rendered  wrongful  by  the 
subsequent  damage.  That  would  be  a  great  anomaly, 
for  I  think  there  is  no  other  instance  in  our  law  where 
an  action  lies  in  consequence  of  damage  against  a  per- 
son doing  an  innocent  act.  There  are  many  where  no 
action  lies  against  the  doer  of  an  improper  act,  unless 
and  until  damage  accrues.  One  is  alluded  to  by  Lord 
Cranworth.  The  cause  of  action  against  the  speaker 
of  words  not  actionable  per  se  consists  In  the  speaking 
of  the  words  and  the  damage.  It  was  therefore  held 
mLUUeboy  v.  Wright,!  Lev.  69;  1  Sid.  96,  on  error 
from  the  Palace  Court,  that  an  inferior  court  bad  no 
jurisdiction  over  an  action  for  calling  the  plaintiifa 
whore,  whereby  the  plaintiff  lost  her  marriage,  unless 
both  the  speaking  of  the  words  and  the  loss  of  the 
marriage  were  averred  and  shown  to  have  occurred 
within  the  jurisdiction.  But  the  cause  of  action  was 
as  much  the  speaking  of  the  words  as  the  damage.  It 
Is  quite  clear,  that  if  the  words  were  spoken  under 
such  circumstances  as  to  be  privileged,  no  amount  of 
damage  could  give  rise  to  an  action.  So  where  a  man 
beats  another's  servant,  no  action  arises  to  the  master 
until  there  is  damage  by  the  loss  of  the  service,  but  no 
amount  of  damage  would  give  the  master  an  action  if 
the  beating  was  justifiable.  And  if  a  man  in  breach  of 
the  duty  to  take  reasonable  care  in  the  management 
of  a  horse  in  a  public  street  gallops  along  it,  no  action 
lies  except  at  the  instance  of  a  person  who  has  suffered 
damage.  But  no  amount  of  damage  will  give  a  cause 
of  action  against  the  owner  of  the  horse  unless  a 
breach  of  duty  is  shown.  And  I  think  that  there  is  a 
duty  in  the  owner  of  land  on  which  his  neighbor's 
land  rests  to  respect  it,  and  take  care  that  he  does  not 
injure  that  support.  This  is  subject  to  many  qualifi- 
cations, some  of  which  were  considered  in  Birming- 
ham V.  AUen,  6  Ch.  Div.  284;  87  L.  T.  Rep.  (N.  8.)  207. 
All  I  think  that  is  reall  decided  in  Bonomi  v.  Back' 
/totise,  at  least  in  this  house,  is  that  where  there  is  a 


breach  of  duty,  followed  by  damage,  there  is  a  cause 
of  action ;  and  that  until  there  is  damage  there  is  no 
more  cause  of  action  for  the  breach  of  duty  than  there 
would  be  in  a  person  who  saw  the  breach  of  duty  In 
the  reckless  rider  of  a  horse,  but  was  not  damaged, 
though  in  peril.  Littledale,  J.,  said  in  UodaoU  v.  Stal- 
lebros,  11  A.  A  E.  801,  speaking  of  an  action  by  a  mas- 
ter for  beating  his  servant  per  qiiod  aervUium  amisU: 
**  It  is  argued  that  a  fresh  action  might  be  brought 
from  time  to  time,  but  that  Is  not  so,  the  action  being 
founded  not  upon  the  damage  only,  but  upon  the  un- 
lawful act  and  the  damage.  Without  the  special  dam- 
age, this  action  would  not  be  maintainable  at  the 
plaintiflTs  suit.  A  fresh  action  could  not  be  brought 
unless  there  were  both  a  new  unlawful  act,  and  fresh 
damage."  This,  I  think,  indicates  the  real  principle. 
No  authority  was  cited  on  the  argument  against  this, 
except  a  dictum  of  North,  C.  J.,  in  the  report  of  Lord 
Totona/iend  v.  Htighes,  2  Mod.  151,  where  he  is  reported 
to  have  said :  **  This  is  a  civil  action,  brought  by  the 
plaintiff  for  words  spoken  of  him,  which  if  they  are 
in  their  own  nature  actionable,  the  jury  ought  to  con- 
sider the  damage  which  the  party  may  sustain,  but  if 
a  particular  aVerment  of  special  damage  makes  them 
actionable,  then  the  jury  are  only  to  consider  such 
damages  as  are  already  sustained,  and  not  such  as  may 
happen  in  future,  because  for  such  the  plaintiff  may 
have  a  new  action.  North,  C.  J.,  was  a  great  lawyer, 
and  though  at  the  moment  engaged  in  maintaining 
what  seems  a  very  bad  cause,  no  dictum  of  his  is  to  be 
slighted.  But  this,  if  he  did  say  it,  was  utterly  irrele- 
vant, for  his  opinion  was  that  the  words  spoken  were 
actionable,  without  any  special  damage,  such  in  the 
case  before  him  being  neither  averred  nor  proved.  I 
cannot  therefore  attach  much  weight  to  this  dictum, 
and  it  has  never,  I  think,  been  acted  upon.  I  come 
therefore  to  the  conclusion  that  the  opinion  of  the  ma- 
jority in  Lamb  v.  Walker  was  the  better  opinion.  I 
should  say  that  I  take  a  very  different  view  of  Whiles 
house  V.  FeUotiw,  i  L.  T.  Rep.  (N.  8.)  177;  10  C.  B.  (N. 
8.),  705,  from  that  taken  by  Brett,  M.  R.  I  think  that 
was  an  action  for  maintaining  a  nuisance,  which  from 
time  to  time  caused  fresh  damage.  What  Williams,  J., 
there  says  is :  **  The  true  answer  to  this  objection,  as 
it  seems  to  me,  is  that  no  fresh  cause  of  action  arises 
from  each  fresh  damage,  but  that  where  there  is  not 
only  a  fresh  damage,  but  a  continuance  of  the  cause 
of  damage,  such  continuance  of  the  wrongful  aoc 
which  caused  the  damage  constitutes  a  fresh  cause  of 
action."  This  was  how  the  Court  of  Error  in  Ireland 
understood  that  case  in  Devery  v.  Grand  Canal  Co,,  9 
Ir.  Rep.  C.  L.  19ft.  So  understanding  it  and  approv- 
ing of  it,  Palles,  C.  B.,  in  that  case  gave  judgment  for 
the  plaintift  How  that  case  is  in  any  way  in  conflict 
in  principle  with  Nicklin  v.  WUUams  I  am  unable  to 
perceive.  Bowen,  L.  J.,  pays,  ''  that  applying  the  rea- 
soning in  Whitehouse  v.  Fellowes,  it  seems  to  me 
that  there  has  really  been  not  merely  an  original 
excavation  or  act  done,  but  a  continual  with- 
drawal of  support."  If  I  could  take  that  view 
of  the  facts,  I  should  agree  in  the  conclusion. 
But  I  cannot  take  that  view  of  the  facts.  One  conse- 
quence of  doing  so  would  be  that  where  the  owner  in 
fee  of  a  seam  of  coal  worked  it  out,  and  died  leaving 
it  in  this  state,  the  heir  of  the  land  in  which  the 
worked-out  seam  lay  would  be  liable  to  an  action  for 
continuing  a  nuisance.  Surely  the  facts  cannot  l>e 
such  as  would  produce  that  effect.  And  unless  they 
are  I  do  not  think  that  they  can  make  the  defendant 
responsible  on  this  ground.  I  therefore  think  that  the 
order  appealed  against  should  be  reversed,  and  the 
judgment  of  the  18th  of  December,  1888,  restored. 

Lord  Bramwbi«l.  My  Lords:  Laying  down  gen- 
eral propositions  is  attended  with  the  same  danger  as 
giving  definitions.    Some  necessary  qualification  or 


THE  ALBANY  LAW  JOUENAL. 


251 


exception  is  generally  omitted.  Moreover  such  propo- 
sitions are  often  and  justly  called  obiter.  With  these 
fears  before  my  eyes  I  shsdl  nevertheless  venture  on 
some  abstract  propositions.  It  is  a  rule  that  when  a 
thinfc  directly  wrongful  in  itself  is  done  to  a  man«  in 
itself  a  cause  of  action,  he  must,  if  he  sues  in  respect 
of  it,  do  so  once  and  for  all.  As  if  he  is  beaten  or 
wounded,  if  he  sues  he  must  sue  for  all  his  damage, 
past,  present,  and  future,  certain  and  contingent.  He 
cannot  maintain  an  action  for  a  broken  arm,  and  sub- 
sequently for  a  broken  rib,  though  he  did  not  know 
of  it  when  he  commenced  his  first  action.  But  if  he 
sastained  two  injuries  from  a  blow,  one  to  his  person, 
another  to  his  property,  as  for  instance,  damage  to  a 
watch,  there  is  no  doubt  that  he  could  maintain  two 
actions  in  respect  of  the  one  blow.  I  may  apply  the 
test  I  mentioned  in  the  argument.  If  he  became 
bankrupt,  the  right  in  respect  of  the  watch  would  vest 
in  his  trustee;  that  for  damage  to  his  person  would 
remain  in  him.  I  have  put  the  case  of  a  trespass.  The 
same  would  be  true  of  an  action  for  consequential 
damages.  A  man  slandered  or  libelled  by  words  ao. 
tionable  in  themselves  must  sue,  if  at  all,  for  all  his 
damage  in  one  action.  Probably  if  he  sustained  spec- 
ial damage,  as  that  he  lost  a  contract  through  being 
charged  with  theft,  he  might  maintain  one  action  for 
the  actionable  slander,  another  for  tbe  personal  loss — 
certainly  if  the  case  of  Littlehoy  v.  Wright,  1  Sid.  95;  1 
Lev.  69,  is  right.  But  it  is  not  necessary  to  decide 
this.  I  now  come  to  the  case  of  where  the  wrong  is 
not  actionable  in  itself,  is  only  an  injuriOy  but  causes  a 
damtium.  Such  a  thing  may  be.  A  bargain  between 
A.  and  B.  that  B.  should  call  C.  a  swindler  would  be 
unlawful,  though  neither  actionable  nor  indictable, 
except  perhaps  as  a  conspiracy.  But  it  would  not  be 
enforceable,  though  the  bargain  was  made  out  of  the 
jurisdiction,  and  so  not  indictable.  In  such  a  case  it 
would  seem  that  as  the  action  was  only  maintainable 
in  respect  of  tbe  damage,  or  not  maintainable  till  the 
damage,  an  action  should  lie  every  time  a  damage  ac- 
crued from  the  wrongful  act.  For  example,  A.  says 
to  B.  that  G.  is  a  swindler,  B.  refuses  to  enter  into  a 
contract  with  C,  C.  has  a  cause  of  action  against  A. ; 
D.,  who  was  present  and  heard  it,  also  refuses  to  make 
saeh  a  contract :  surely  another  action  would  lie.  And 
so  one  would  think  if  B.  subsequently  refuses  another 
contract.  Of  course  one  can  see  that  frauds  might  be 
practiced.  So  they  may  in  any  state  of  law.  But  I 
cannot  see  why  the  second  action  would  not  be  main- 
tainable if  tbe  second  loss  was  traced  to  the  speaking. 
And  perhaps  one  might  apply  the  same  test.  Would 
not  the  first  right  of  action  pass  to  the  trustees  of  C.  if 
he  became  bankrupt  ?  If  the  second  loss  was  after  the 
bankrupt's  discharge,  it  would  cot.  There  is  still 
another  class  of  cases  to  be  considered,  viz.,  those 
where  the  act  causing  damage  is  not  In  itself  wrong- 
fuL  No  easier  case  can  be  taken  than  the  above- 
groond  case  of  an  excavation,  whereby  an  adjoining 
owner*s  soil  is  let  down.  It  cannot  be  said  that  the 
act  of  excavation  is  unlawful.  A  contract  to  do  It 
could  be  enforced.  No  injunction  against  it  could  be 
obtained  unless  injury  was  imminent  and  certain. 
What  would  be  the  rights  of  the  person  damaged  in 
such  a  case?  I  think  the  former  reasoning  would  ap- 
ply. If  there  was  an  excavation  100  yards  long,  and 
fifty  feet  of  the  neighboring  soil  fell  in,  tbe  right  of 
action  would  be  in  respect  of  those  fifty  feet,  and  not 
only  in  respect  of  what  had  fallen  in,  but  what  would 
In  future  fall  in  along  the  fifty  feet.  But  if  afterward 
the  other  fifty  feet  fell  in,  there  would  be  a  fresh  cause 
of  action.  Surely  this  must  be  so.  If  ten  feet  at  one 
end  fell  in,  and  afterward  ten  feet  at  the  other.  It 
would  be  impossible  to  say  that  there  would  not  be 
two  causes  of  action.  If  tbe  excavation  was  on  two 
sides   of  a  square,  tbe  same  consequences.    The  at- 


torney-general denied  this,  and  was  driven  to  do  so. 
But  suppose  A.  owned  the  adjoining  property  on  one 
side,  and  B.  that  which  was  at  right  angles  to  it,  there 
must  then  be  two  causes  of  action.  Now  apply  this 
reasoning  to  tbe  present  case.  There  are  by  the  ad- 
mission of  the  parties  two  separate  and  distinct  dam- 
ages caused  to  the  plaintiff  by  the  acts,  including  in 
that  word  omissions,  of  the  defendants.  One  a  re- 
moval of  coal  and  non-providing  of  supports,  which 
caused  a  subsidence  in  1868.  A  '  cause  of  action  ac- 
crued then.  Another  cause  of  action  is  the  removal  of 
coal,  including  perhaps  the  coal  which  caused  the  first 
subsidence,  but  doubtless  also  a  removal  of  coal  ex- 
tending to  a  greater  distance,  and  not  immediately 
under  the  plaintiff's  land,  and  the  non-providing 
against  the  consequences,  which  when  the  adjoining 
owner  to  tbe  defendants  removed  his  coal,  as  be  law- 
fully might  (though  I  think  that  immaterial),  caused 
a  creep  In  the  defendants*  land,  which  in  time  caused 
the  further  subsidence.  I  think  this  gives  a  second 
cause  of  action.  I  think  therefore  that  the  judgment 
was  right.  It  seems  to  me  not  to  matter  that  the  sub- 
sidence was  of  the  same  spot,  nor  that  the  immediate 
cause  of  the  second  subsidence  was  the  non-existence 
of  coal  underneath  that  spot.  Two  damages  have 
been  occasioned  to  the  plaintiff,  one  directly  and  im- 
mediately by  the  removal  of  the  coal  under  his  sur- 
face; the  other  by  that  and  removal  of  other  coal,  and 
consequent  creeping  and  further  subsidence.  The  at- 
torney-general, as  I  have  said,  denied  that  there  could 
be  two  causes  of  action  if  two  different  parts  of  tbe 
plalntifTs  land  subsided  at  two  different  times.  But 
surely  there  must  be.  Suppose  the  two  pieces  be- 
longed to  different  owners,  as  I  have  suggested.  Of 
course  one  can  see  the  danger  and  inconvenience  that 
will  follow.  This  damage  accrues  many  years  after 
tbe  defendants*  act  which  has  caused  it.  If  my  rea- 
soning is  right,  many  years  hence  there  might  be  a 
further  action  from  some  further  subsidence.  But  the 
inconvenience  is  as  great  the  other  way.  For  if  the 
defendants  are  right,  it  follows  that  on  the  least  sub- 
sidence happening  a  cause  of  action  accrues  onee  and 
for  all,  the  statute  of  limitations  begins  to  run,  and 
the  person  injured  must  bring  his  action,  and  claim 
and  recover  for  all  damage  actual,  possible,  or  con- 
tingent for  all  time.  As  to  the  authorities,  Btmomi  v. 
Bac/c/ioi4se  seems  clearly  In  the  plaintiff's  favor.  In- 
deed I  have  thought  of  limiting  my  judgment  to  the 
following  remark  on  It.  It  decided  that  the  excava- 
tion of  the  coal  was  not  wrongful,  and  that  the  cause 
of  action  accrued  when  the  damage  arose.  The  dam- 
age now  complained  of  arose  at  the  last  subsidence. 
That  subsidence  was  no  part  of  or  continuance  of  the 
former  subsidence,  therefore  no  caose  of  action  In  re- 
spect of  it  arose  till  It  happened. 

Lord  Fitzoerald.  My  Lords:  The  real,  though 
not  the  formal,  question  for  your  lordships*  determi- 
nation is  whether  Lamb  v.  WaSker,  %ibi  8npra,  was  cor- 
rectly decided.  Lord  Blackburn  rightly  deals  with 
this  appeal  in  the  same  light  as  if  it  was  an  appeal 
from  Lamb  v.  Walker,  I  do  not  propose  to  follow  him 
in  his  Instructive  examination  of  that  case  and  Book- 
house  V.  Bonomt  ubi  suproj  and  his  criticisms  on  those 
oases,  but  I  think  that  we  may  deduce  from  the  au- 
thorities some  propositions  as  now  settled  in  law,  and 
applicable  to  the  circumstances  of  tbe  appeal  now  be- 
fore your  lordships*  house,  and  to  similar  oases.  I 
proceed  to  state  those  propositions,  though  In  doing 
so  I  am  conscious  of  the  danger  pointed  out  by  Lord 
Bramwell.  (1)  That  the  owner  of  the  surface  has  a 
natural  and  legal  right  to  the  undisturbed  enjoyment 
of  that  surface  in  the  absence  of  any  binding  agree- 
ment to  the  oontray.  (2)  That  the  owner  of  the  sub- 
jacent minerals  may  excavate  and  remove  them  to  the 
utmost  extent,  but  should  exercise  that  right  so  as 
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uot  to  disturb  the  lawful  enjojmeot  of  the  owner  of 
the  Burfaoe.  (d)  That  the  exoavatiou  and  removal  of 
the  minerals  do  not  per  se  constitate  any  actionable 
inTa«ion  of  the  right  of  the  owner  of  the  snrfaoe, 
although  snbseqaent  events  show  that  no  adequate 
supports  have  been  left  to  sustain  the  surface.  (4) 
But  that  when,  In  consequence  of  not  leaving  or  pro- 
viding sufficient  supports,  a  disturbance  of  the  sur- 
face takes  place,  that  distnrlMnce  is  an  invasion  of  the 
rights  of  the  owner  of  the  surface,  and  constitutes  his 
cause  of  action.  The  foundation  of  the  plaintiffs  ac- 
tion then  seems  to  be,  that  although  tlie  excavations 
of  the  minerals  were  acts  bj  the  defendants  in  the 
lawful  enjojment  of  their  own  property,  yet  when 
subsequently  damage  arose  therefrom  to  the  plaintiff 
in  the  enjojrment  of  his  property,  the  defendants  be- 
came responsible.  For  although  the  law  encour- 
ages a  man  to  the  free  use  of  his  own  property,  yet  if 
in  doing  a  lawful  thing  in  the  enjoyment  of  that  prop- 
erty he  occasions  damage  to  his  neighbor  which  might 
have  been  avoided,  he  will  be  answerable  for  that 
damage  whenever  it  occurs.  Now  as  to  the  cause  of 
action  in  1868,  there  is  no  doubt  that  the  mere  exca- 
vation prior  to  or  in  1868  was  legitimate,  and  not  of 
itself  alone  the  foundation  of  any  right  of  action ;  but 
when  the  subsidence  of  that  year  took  place,  and 
caused  damage  to  the  plidutUTs  houses,  then  the  de- 
fendants became  liable  to  make  good  that  loss,  because 
though  their  acts  were  in  the  lawful  use  of  their  own 
property,  yet  the  injurious  consequences  to  the  plain- 
tiff might  have  been  avoided.  It  is  the  disturbance 
then,  when  it  arises,  that  is  the  cause  of  action,  and 
not  the  prior  legitimate  act  of  the  owners  of  the  min- 
erals in  the  lawful  enjoyment  of  their  own  property. 
But  although  this  be  true,  yet  still  the  question  which 
arose  in  Lanib  v.  Waiker,  uhi  supra,  and  was  not  ex- 
pressly decided  by  this  house  in  Backhouse  v.  Bonomi, 
tihi  Mwprck,  remains  now  to  be  considered  and  finally 
decided.  There  was  a  subsidence  inl 868  causing  spec- 
ial damage,  giving  the  plaintiff  a  cause  of  action,  and 
in  respect  of  that  damage  he  accepted  compensation, 
which  it  seems  agreed,  is  equivalent  to  a  recovery  of 
damages  in  an  action  if  such  action  had  then  l>een  in- 
stituted. In  1882  a  fresh  and  distinct  subsidence  took 
place,  causing  special  damage  to  the  plaintiff.  It  was 
admitted  before  your  lordships,  *'  that  after  the  par- 
tial subsidence  in  1868  the  strata  remained  practically 
quiescent  until  the  working  of  the  coal  in  the  next  ad- 
joining land  by  the  owner  thereof  in  the  year  1881, 
which  working  caused  a  creep  and  a  further  subsid- 
ence.** And  further,  **  that  if  the  owner  of  the  ad- 
joining land  had  not  worked  his  coal  there  would  have 
been  no  further  subsidence,  and  that  if  the  coal  under 
the  respondent's  land  had  not  been  taken  out,  or  if 
the  appellants  had  left  sufficient  support  under  the  re- 
spondent's land,  then  the  working  of  the  adjoining 
owner  would  have  done  no  harm."  It  will  be  ob- 
served on  these  admissions  that  the  partial  subsidence 
of  1868  had  practically  ceased,  and  that  a  fresh  creep 
and  subsidence  took  place  in  1882,  which  would  not 
have  taken  place  if  the  defendants  had  left  sufficient 
natural  support  under  the  plaintiffs*  land,  or  we  may 
add,  had  substituted  adequate  artificial  support.  There 
can  be  no  doubt  that  though  there  has  been  no  act  of 
commission  by  the  defendants  since  the  completion  of 
the  excavation  of  1868,  yet  if  there  had  been  no  sub- 
sidence causing  damage  to  the  plaintiff  prior  to  that  of 
1882,  the  present  action  could  be  maintained;  but  it  is 
alleged  that  as  the  plaintiff  had  a  complete  cause  of 
action  in  1868,  arising  from  the  prior  excavation  and 
the  subsidence  of  1868,  the  statute  of  limitations  then 
began  to  operate,  and  has  barred  the  present  action.  It 
was  further  argued  that  in  1866  the  plaintiff  could  and 
ought  to  have  insisted  on  reooveriog  once  and  for  ail 


any  damage  that  might  arise  prospectively  from  the 
excavation  of  1868,  according  to  the  rule  of  law,  which 
in  order  to  prevent  a  multiplicity  of  actions,  provides 
that  damages  resulting  from  one  and  the  same  cause 
of  action  must  be  assessed  and  recovered  once  and  for 
alL  That  rule  was  applied  by  the  majority  of  the 
court  in  Lamb  v.  Walker^  and  is  not  controverted.  It 
is  not  infiexible,  and  admits  of  exceptions.  We  have 
to  consider  what  was  the  cause  of  action  in  1868,  and 
whether  the  cause  of  action  of  1882  is  one  and  the 
same  cause  of  action  as  that  of  1868.  If  It  is  so,  then 
the  defendants  are  entitled  to  succeed  on  the  defense 
of  the  statute  of  limitations.  This  appeal  represents  a 
class  of  cases  peculiar  and  exceptional,  to  meet  which, 
and  to  avoid  grave  inconvenience,  if  not  injustice,  our 
flexible  common  law  has  somewhat  moulded  itself.  I 
deprecate  discussing  some  of  the  arguments  addressed 
to  us,  which  seemed  to  me  to  be  too  fine,  such  as,  for 
instance,  whether  the  original  act  of  the  defendants 
was  **  innocent  **  or  ** perfectly  Innocent.**  The  ques- 
tion here  Is  not  whether  the  original  act  of  the  defend- 
ants was  **  innocent,**  but  whether  they  have  oc- 
casioned damage  to  the  plaintiff  without  any  inevi- 
table necessity.  I  am  of  opinion  that  Cockbnrn,  C  J., 
in  the  case  of  Lamb  v.  Walker,  and  the  Court  of  Ap- 
peal in  the  case  l>efore  us,  were  respectively  right  in 
resting  on  Backhcmse  v.  Bonom.it  and  deducing  from 
it  a  principle  which  govers  the  question.  Backhouse 
V.  Bonomi  is  not  satisfactorily  reported.  We  gather 
from  the  report  in  your  lordships*  house  with 
some  difficulty  what  was  actually  decided.  Mr.  Man- 
isty  in  his  argument  in  that  case  at  your  lordships* 
bar  puts  it  thus:  **The  act  done  was  a  perfectly  in- 
nocent act  at  the  time  It  was  done;  the  alignment  on 
the  other  side  is,  that  it  must  be  treated  as  having 
l>eeu  injurious,  because  It  might  afterward  become.so. 
If  the  action  had  been  brought  when  the  act  was  first 
done,  the  answer  would  have  been  that  the  defendant 
had  a  right  to  do  the  act,  and  that  no  damage  had  been 
occasioned.**  Lord  Westbury  says:  *'I  think  It  is 
abundantly  clear,  both  on  principle  and  authority, 
that  when  the  enjoyment  of  the  house  Is  interfered 
with  by  the  actual  occurrence  of  the  mischief,  the 
cause  of  action  then  arises,  and  the  action  may  then 
be  maintained.**  And  Lord  Cranworth  adds:  *'It 
has  been  supposed  that  the  right  of  the  party  whose 
land  has  been  interfered  with  Is  a  right  to  what  Is 
called  the  pillars  or  the  support.  In  truth  his  right  is 
to  the  ordinary  enjoyment  of  his  laud,  and  until  that 
ordinary  enjoyment  is  interfered  with  he  has  nothing 
of  which  to  complain.  That  seems  the  principle  on 
which  the  case  eught  to  be  disposed  of.**  It  seems  to 
me  that  Backhouse  v.  Bonomi  did  decide  that  the  re- 
moval of  the  subjacent  strata  was  an  act  (I  will  uot 
say  an  innocent  act)  done  in  the  legitimate  exercise  of 
ordinary  ownership,  which  per  se  gave  no  right  of  ac- 
tion to  the  owner  of  the  surface,  and  that  the  latter 
had  no  right  of  action  until  his  enjoyment  of  the  sur- 
face  was  actually  disturbed.  The  disturbance  then 
constituted  his  right  of  action.  There  was  a  com- 
plete cause  of  action  In  1868,  In  respect  of  which  com- 
pensation was  given,  but  there  was  a  liability  to 
further  disturbance.  The  defendants  permitted  this 
state  of  things  to  continue  without  taking  any  steps 
to  prevent  the  occurrence  of  any  future  injury.  A 
fresh  subsidence  took  place,  causing  a  new  and  further 
disturbance  of  the  plaintiiTs  enjoyment,  which  gave 
him  a  new  and  distinct  cause  of  action.  If  this  view 
is  correct,  then  it  follows  that  the  cause  of  action  now 
insisted  on  by  the  plaintiff  Is  not  the  same  cause  of 
action  as  that  of  1868,  but  is  in  point  of  law,  as  it  is 
physically,  a  new  and  independent  cause  of  action 
arising  in  1882,  to  which  the  defense  of  the  statute  of 
limitations  is  not  applicable.    The  necessary  conclu- 
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Bion  i8«  that  Zamh  y.  WcHker  was  not  oorreotlj  decided, 
and  that  the  able  reasoning  of  Coolcbnm,  C.  J.,  in 
that  ease  oaght  to  have  prevailed. 

Order  appealed  from  aflftrmed,  and  appeal  dismissed 
with  costs. 

CBIMVSAL  LAW—  POL  YGAMY—  EVIDENCE— ED- 
MUND8  LAW, 

SUPBSHB  OOURT  OF  ARIZONA.  JUKE  8,  1886. 

United  States  v.  Tennvy. 

It  is  competent  to  prove  a  polygamous  marriage  by  admis- 
sions by  the  defendant  of  the  fact,  and  by  evidence  that 
defendant  openly  and  notoriously  lired  with  the  women 
alleged,  claiming  them  as  his  wives. 

Proof  that  defendant,  with  the  women  alleged,  lived  together 
in  another  Territory,  he  claiming  them  as  his  wives,  is 
competent  as  tending  to  show  the  relations  of  the  parties, 
if  sustained  by  proof  of  marriage  or  cohabitation  in  this 
Territory. 

By  the  laws  of  Arisona  a  marriage  may  be  established  by  con- 
tract  between  the  parties,  without  ceremony,  and  proof  of 
such  a  marriage  will  sustain  the  charge. 

A  valid  marriage  existing,  a  valid  marriage  with  another  wife 
cannot  be  contracted;  but  a  polygamous  marriage  may 
be,  and  such  are  the  marriages  that  the  Edmunds  law 
aims  to  suppress.  Knowledge  by  second  wife  of  former 
existing  marriage,  though  vitiating  second  marriage,  does 
not  make  it  any  less  a  polygamous  marriage. 

APPEAIi  from  Yavapai.    The  facts  are  stated  in  the 
opinion. 

J.  A.  Bush  and  J.  C.  Hemdon^  for  defendants  and 
appellants. 

J.  A.  ZabrUkie  and  A.  L.  Rotiae^  for  plaintiff  and 
appellee. 

SHnDLDS,  O.  J.  In  1882  the  Congress  of  the  United 
States  passed  an  act  to  amend  section  5362  of  the  Re- 
vised Statutes  of  the  United  States  in  reference  to 
polygamy,  and  for  other  purposes.  This  is  the  **  Ed- 
munds law,''  so  called.  Section  1  provides  that  ''every 
person  who  has  a  husband  or  wife  living,  who  in  a 
Territory  or  other  place  over  which  the  United  States 
have  exclusive  jurisdiction,  hereafter  marries  another, 
whether  married  or  single ;  and  any  man  who  hereafter 
simultaneously,  or  on  the  same  day  marries  more  than 
one  woman,  in  a  Territory  or  other  place  over  which 
the  United  States  have  exclusive  jurisdiction— is 
guilty  of  polygamy,*'  and  shall  be  punished  as  therein 
stated.  In  section  8  of  the  act  it  is  provided  **  that  if 
any  male  person,  in  a  Territory  or  other  place  over 
which  the  United  States  have  exclusive  jurisdic- 
tion, hereafter  cohabits  with  more  than  one  woman, 
he  shall  be  deemed  guilty  of  a  misdemeanor,"  and  on 
conviction  thereof  shall  be  punished  in  the  manner 
provided. 

The  defendant,  Ammon  M.  Tenney,  was  indicted 
under  this  law  in  the  Third  Judicial  District  Court  of 
Arizona,  at  Presoott,  in  said  Territory.  On  trial  -  be- 
fore a  jury  he  was  convicted  of  the  crime  of  polygamy. 
He  brings  the  case  to  this  court,  alleging  errors  in  the 
rulings  and  Instructions  of  the  court  below,  and  also 
defects  in  the  indictment.  We  will  consider  the  ob- 
jections in  the  order  we  deem  most  convenient. 

[Omitting  a  question  of  pleading.] 

2,  Objection  is  next  made  to  the  mode  of  proof  of 
the  marriage  of  defendant  to  Ann  Eliza  Tenney.  This 
marriage  was  proven  by  the  admissions  of  the  defend- 
ant, often  and  apparently  deliberately  made,  that  he 
was  married  to  such  person,  in  the  county  of  Apache, 
at  the  time  named  in  the  indictment;  and  also  by 
testimony  showing    that  the    defendant    thereafter 


openly  and  notoriously  lived  with  the  two  women 
named  as  his  wives,  in  Apache  county,  and  claimed 
them  as  such.  In  this  connection  it  is  proper  to  state 
that  it  was  admitted  the  defendant  was  married  to  his 
first  wife,  Anna,  in  Utah,  some  years  previous  to  his 
claimed  marriage  with  Ann  Eliza,  in  Arizona.  On  the 
argument,  we  are  urged  to  say  that  the  proof  of  mar- 
riage just  referred  to  was  not  sufficient  proof  thereof, 
and  that  therefore  there  was  no  legal  marriage  shown 
to  have  taken  place  with  Ann  Eliza:  from  which,  it 
was  aigued,  it  would  follow  that  the  defendant  was  im- 
properly convicted  of  polygamy.  We  are  of  the  opinion 
that  the  proof  given  was  competent  and  admissible 
evidence  of  -a  marriage  to  Ann  Eliza  Tenney,  as 
charged.  Its  weight  of  course  was  for  the  jury.  The 
jury  regarded  it  as  satisfactory  proof  of  the  marriage,- 
and  we  have  no  doubt  it  was  sufficient  and  proper 
evidence  upon  which  they  could  find  that  fact. 

The  case  of  MUes  v.  U,  5.,  108  U.  8.  804,  disposes  of 
the  questions  raised  here  adversely  to  the  defendant. 
In  that  case,  which  was  a  prosecution  for  bigamy,  the 
trial  judge  charged  the  jury  that  the  declarations  of 
the  accused  that  he  was  married  were  evidence  that 
the  jury  might  consider  as  tending  to  prove  an  actual 
marriage ;  and  further  that  such  marriage,  the  same 
as  any  other  fact,  might  be  proven  by  the  admissions 
of  the  defendant,  or  by  circumstantial  evidence,  and 
that  it  was  not  necessary  to  prove  it  by  witnesses  who 
were  present  at  the  ceremony.  In  commenting  on 
this  charge  the  Supreme  Court  of  the  United  States  in 
its  opinion  says :  *'  We  are  of  opinion  that  the  District 
Court  committed  no  error  in  admitting  such  declara- 
tions, or  in  its  charge  to  the  jury  concerning  them." 
This  is  directly  in  point  here,  and  decisive  of  the  ques- 
tions raised ;  nor  does  proof  of  a  second  or  subsequent 
marriage,  as  intimated  by  counsel,  differ  from  proof  of 
a  first  one.  The  same  kind  of  evidence  is  admissible 
in  each  case.    8  Greenl.  Ev.,  S  206. 

If  in  addition  to  these  authorities,  reasons  were  neo- 
essary  to  be  stated  in  support  of  our  decisions  on  this 
branch  of  the  case,  such  are  not  wanting,  and 
springing  too  from  the  very  nature  of  the  ques- 
tion discussed.  Some  of  these  reasons  have  been 
stated  by  the  courts.  The  Supreme  Court  of  Utah, 
considering  a  prosecution  under  the  Eklmunds  law, 
says :  **  It  is  now  a  part  of  the  history  of  this  Territory 
that  in  cases  of  this  character  nearly  all  of  the  wit- 
nesses upon  whom  the  government  has  to  depend  to 
make  out  its  case  are  unwilling  witnesses.  They  are 
generally  members  of  the  different  households  of  the 
defendant,  under  his  infiueuce,  and  also  subject  to  a 
powerful  church  pressure  to  compel  them  to  shield 
the  accused."  U.  S,  v.  Sncw,  9  Pao.  Bep.  688.  Such 
difficulties  are  not  confined  to  Utah  alone.  Similar 
embarrassments  are  met  everywhere  that  this  law  is 
undertaken  to  be  enforced.  Again,  in  this  Territory, 
no  ceremony  of  marriage  is  required.  If  a  man  and 
woman  presently  agree  to  take  each  other  as  hnsband 
and  wife,  and  from  that  time  live  together  professedly 
in  that  relation,  such  is  a  valid  marriage  here,  even 
though  there  should  be  a  total  absence  of  all  ceremony. 
These  reasons,  and  the  law  as  laid  down  by  the  high- 
est tribunal  in  the  country,  induce  us  to  reject  the 
argument  urged  upon  ns  that  we  should  require  In  this 
class  of  oases  the  highest  evidence  of  marriage,  and  to 
hold,  as  we  do,  that  marriage  may  be  proven  by  the 
admissions  of  the  accused,  where  they  appear  to  be 
freely  and  deliberately  made,  as  in  this  case,  or  may 
be  proved  by  circumstances  satisfying  a  jury  of  such 
fact.  In  this  case  the  marriage  of  the  defendant  with 
Ann  Eliza  Tenney  was  proven  both  by  the  admissions 
of  the  defendant,  and  by  other  facts  and  circumstances 
independent  of  such  admissions.  We  have  already 
said  such  proof  was'ifcompetent  and  sufficient. 

3.  It  is  next  assigned  for  error  that  the  court  ad- 
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mitted  proof  of  certain  faotH  ocoarriug  in  Utah  sev 
eral  years  prior  to  the  fiuding  of  the  indictment.  Ac- 
cording to  such  testimony  the  defendant  stated  at 
sQCh  time,  and  in  Utah,  that  he  was  then  liying  with 
the  two  women  named  as  his  wives;  and  some  proof, 
aside  from  his  statement,  was  pat  in,  tending  to  show 
he  did  cohabit  with  both  the  women  in  that  territory. 
This  snbjeot  however  was  first  opened  ap  and  gone  into 
by  the  defendant  himself,  presumably  for  the  purpose 
of  disputing  the  theory  of  the  prosecution  that  he  was 
married  to  Ann  Eliza  in  Arizona.  Such  being  the 
fact,  he  has  no  ground  of  complaint  in  this  regard. 
The  subject  being  thus  open,  the  prosecution  had  an 
undoubted  right  to  put  inquiries  and  ascertain  facts, 
with  reference  thereto.  But  aside  from  this  view,  and 
not  desiring  to  put  our  opinion  entirely  on  that 
ground,  the  testimony  was  clearly  competent  and  ad- 
missible under  the  third  count  of  the  indictment.  If 
material  and  competent  under  either  count  at  the 
time  it  was  given,  it  was  right  to  receive  it,  and  it 
could  not  properly  have  been  excluded.  There  was 
no  error  here. 

We  next  consider  the  errors  alleged  to  have  been 
committed  by  the  district  judge  in  his  charge.  These 
are  the  principal  grounds  relied  upon  for  a  reversal, 
and  we  have  therefore  considered  them  with  great 
care.  There  are  isolated  sentences  in  the  charge  that 
were  selected  and  pressed  upon  our  attention  at  the 
hearing,  and  as  to  the  correctness  of  which,  as  so  pre- 
sented, we  then  had  some  doubts.  A  more  careful  ex- 
ami  nation  of  the  entire  charge  however  has  convinced 
us  that  it  is  correct  in  law,  and  that  taken  as  a  whole, 
and  so  read  and  considered,  there  Is  nothing  in  it  of 
which  the  defendant  can  complain  as  presenting  the 
case  unfairly  to  the  jury.  The  real  Issues  upon  which 
the  jury  were  to  pass  were  clearly  stated,  and  the  rules 
that  must  govern  in  the  consideration  of  the  case,  so 
as  to  avoid  a  decision  from  mistake,  passion  or  preju- 
dice, were  well  laid  down. 

Two  objections  however  are  made  to  the  instruc- 
tion. It  is  said,  in  the  first  place,  that  the  district 
judge  improperly  followed  a  rule  of  evidence  as  to 
proof  of  marriage  found  in  the  statutes  of  Arizona; 
and  next,  that  the  charge  left  the  jury  at  liberty  to 
find  the  marriage  of  the  defendant  to  Ann  Eliza  Ten- 
ney  in  Arizona  from  facts  indicating  bis  marriage  to 
her  years  before  in  Utah.  We  will  consider  these  ob- 
jections separately. 

The  statutes  of  Arizona  referred  to  provide  that  in  a 
prosecution  for  bigamy  it  shall  not  be  necessary  to  prove 
either  marriage  by  the  register  or  certificate  thereof, 
or  other  record  evidence,  but  the  same  may  be  proved 
by  such  evidence  as  is  admissible  to  prove  a  marriage 
in  other  cases.  In  his  charge  the  district  judge  re- 
ferred to  this  statute,  and  said  that  in  this  case  no 
higher  or  further  proof  of  the  marriage  of  the  defend- 
ant to  Ann  Eliza  Tenuey,  in  the  Territory  of  Arizona, 
was  required  than  that  demanded  by  this  statute.  It 
is  contended  that  this  construction  was  erroneous  for 
the  reason  that  the  statutes  of  Arizona  had  no  appli- 
cation to  this  case,  it  being  a  prosecution  for  a  viola- 
tion of  the  law  of  the  United  States,  and  not  for  a  vio- 
lation of  any  law  of  the  Territory  of  Arizona.  It  Is 
true  that  this  is  a  prosecution  for  a  violation  of  a 
statute  of  the  United  States,  but  in  such  prosecutions 
it  is  not  an  unusual  thing' to  refer  to  the  State  or  Ter- 
ritorial statutes  in  matters  of  practice  and  evidence. 
Clinton  Y,  Englehrechi,  13  Wall.  484;  Homhttckle  v. 
Toombi,  18  id.  662. 

But  the  rule  of  evidence  prescribed  by  the  Arizona 
statute  does  not  differ  from  the  rule  fixed  by  the  Su- 
preme Court  of  the  United  States  in  the  Miles  case  as 
proper  and  sufficient  evidence  of  marriage.  The  mar- 
riage laws  of  Arizona  would  govern  as  the  proof  of 
marriage.    If  the  principle  laid  down  by  the  district 


judge  was  correct— and  we  have  already  seen  that  it 
was— it  is  of  no  importance  where  he  obtained  the 
words  with  which  he  announced  that  principle— 
whether  from  the  statutes  of  Arizona,  the  opinion  of 
the  Supreme  Court  of  the  United  States,  or  elsewhere. 
The  instruction  was  correct  in  principle,  and  that  is 
what  we  are  concerned  most  about. 

5.  In  the  portion  of  the  charge  next  claimed  to  be 
erroneous  the  court  charged  the  jury  in  substance  that' 
even  though  the  defendant  had  two  wives  in  the  Ter- 
ritory of  Utah,  in  violation  of  law,  the  fact  that  be 
had  continued  the  same  offense  for  many  years,  it 
being  a  continuous  offense,  would  be  no  defense  for 
him  to  make  against  this  prosecution.  It  is  urged 
that  this  instruction  authorized  the  jury  to  convict  the 
defendant  of  the  crime  of  polygamy  upon  evidence 
satisfying  them  of  the  fact  of  defendant*s  marriage  to 
a  second  wife  in  the  Territory  of  Utah,  and  also  that 
the  expression,  **  it  being  a  continuous  offense,**  was  a 
direction  for  the  jury  to  find  the  defendant  guilty 
upon  the  theory  that  if  he  married  in  Utah,  and 
brought  his  polygamous  wife  with  him  into  the  Terri- 
tory of  Arizona,  he  would  thus  renew  his  marriage 
contract  in  this  Territory,  so  as  to  make  him  liable  to 
a  prosecution  for  polygamy,  the  same  as  though  the 
marriage  bad  taken  place  within  this  Territory.  This 
is  the  argument  made.  While  the  instruction  may  be 
somewhat  ambiguous,  we  think  the  criticism  made 
upon  it  unfair,  and  a  forced  one.  The  court  in  this 
instruction  had  reference  to  the  question  of  unlawful 
cohabitation  alone,  and  to  the  proof  which  was  in  the 
case  showing  the  defendant  guilty  of  that  offense  in 
Utah. 

To  the  proof  against  the  defendant  under  the  third 
count,  tending  to  prove  him  guilty  of  that  particular 
crime,  it  would  be  no  defense  for  him  to  say  he  had 
been  guilty  of  the  similar  crime  in  Utah.  The  court 
did  not  intend  to  say,  and  did  not  say,  that  if  the  de- 
fendant was  actually  married  to  his  second  wife  in 
Utah,  it  would  not  be  a  defense  to  urge  that  fact  in 
this  prosecution  to  the  charge  of  polygamy.  That  this 
is  so  is  made  clear  from  the  balance  of  the  charge,  por- 
tions of  which  we  quote.  He  says :  "  In  this  case  the 
question  of  marriage  is  directly  involved,  and  that 
perhaps  is  the  most  proper  starting  point  forfyour  con 
sideration."  Then  follows  a  very  full  and  accurate 
definition  of  marriage,  and  the  proof  necessary  to  be 
adduced  in  support  thereof.  After  that  the  court  pro- 
ceeds :  *'  The  next  proposition  involved  is  when  must 
the  defendant,  and  where  must  the  defendant,  have 
committed  this  offense,  in  order  to  make  him  liable 
under  the  indictment  that  is  here  brought  against 
him  ?  He  must  have  committed  the  offense  within  the 
Third  Judicial  district,  consisting  of  the  counties  of 
Mohave,  Tavapai  and  Apache,  of  the  Territory  of  Ari- 
zona, since  the  passage  of  this  law  that  has  been  read 
in  your  hearing.*'  And  again :  "  No  matter  what  the 
defendant  and  his  wives*  relation  may  have  been  in 
Utah,  in  NewMexico,or  anywhere  else, if  within  the  last 
two  years,  in  the  Territory  of  Arizona,  they  renewed 
their  agreement,  and  within  the  time,  and  within  the 
district  named,  made  this  contract  l>etween  themselves 
to  live  together  as  man  and  wife,  and  he  introduced 
and  recognized  them  as  such,  I  charge  you  that  he  is 
guilty,  as  charged  in  the  first  count  of  the  indictment, 
of  the  crime  of  polygany.  These  facts,  gentlemen, 
must  be  proven  to  you  beyond  a  reasonable  doubt.  It 
is  not  for  the  court  to  say  how  they  will  be  proven, 
but  as  I  said  before,  it  must  l>e  from  the  evidence  in 
the  case.'* 

This  instruction  repeats  in  other  language  the  one 
just  quoted,  and  to  which  objection  was  especially 
made,  on  the  ground  alleged  that  it  permitted  the  jury 
to  convict  of  polygamy  on  evidence  of  a  marriage  in 
Utah.  While  the  instruction  might  have  been  plaiJ^i 
Digitized  b  a^ 
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there  is  no  sort  of  doubt  as  to  what  was  meant ;  and 
that  meaning,  clear  from  the  ohar^e  as  a  whole.  Is  that 
even  though  he  did  have  sexual  iuteroourse  with  his 
second  wife  in  Utah  before  his  marriage  to  her  under 
a  promise  or  ag^ementof  marriage,  and  this  promise 
or  agreement  resulted  in  a  marriage  in  Arizona,  under 
which  he  lives  with  her,  be  would  be  guilty.  Whether 
they  '*  renewed  "  their  agreement  to  become  man  and 
wife  is  of  course  of  no  importance.  Did  they  actually 
marry  here  in  Arizona?  That  was  the  question,  and 
that  question  was  fully  and  fairly  submitted.  It  will 
not  do  to  take  a  single  expression  like  this  one — **  re- 
newed their  agreement** — and  consider  it  alone  and 
by  itself.  The  whole  charge  must  be  taken  together. 
Looking  at  it  in  this  way,  we  repeat  the  charge  was 
correct,  as  the  quotations  we  malce  show,  and  the  ex- 
pressions referred  to  above  could  not  have  misled  the 
jury.  But  the  judge,  even  in  this,  states  the  meaning 
of  the  expressions,  and  it  is  that  the  defendant  and  his 
second  wife  must  have,  **  in  the  district  named,  made 
this  contract  to  live  together  as  man  and  wife/*  and 
defendant  must  have  treated  her  as  such. 

The  court  at  further  length,  at  the  request  of  coun- 
sel for  the  defendant,  instructed  the  jury  as  follows: 
**  Even  though  the  defendant  married  a  second  wife 
while  his  first  wife  was  living,  and  without  having  ob- 
tained a  divorce  from  his  said  first  wife,  yet  the  jury 
cannot  find  the  defendant  guilty  of  polygamy,  as 
charged  in  the  first  count  of  the  indictment,  unless 
you  further  find  that  said  second  marrriage  was  con- 
tracted within  the  said  Third  Judicial  District  of  the 
Territory  of  Arizona.**  In  giving  this  instruction,  the 
court  said  :  *'  I  charge  you,  and  I  have  charged  you, 
that  the  offense  must  be  committed  in  this  judicial 
district,  and  within  the  time  spoken  of  since  the  pas- 
sage of  this  law.** 

The  court  gave  a  further  request  asked  by  defend- 
ant's counsel,  as  follows:  '*To  find  the  defendant 
guilty  in  the  first  count  of  the  indictment,  it  is  neces- 
sary that  you  must  find  from  the  evidence  that  the  de- 
fendant entered  into  a  contract  of  marriage  with  Eliza 
Tenney  in  the  Territory  of  Arizona,  which  would  have 
been  a  valid  marriage  according  to  the  laws  of  Arizona 
Territory  if  the  former  marriage  had  not  been  subsist- 
ing.'* 

A  further  request  on  the  part  of  the  defendant  was 
given,  as  follows :  **■  To  find  the  defendant  guilty  under 
any  of  the  counts  in  the  indictments,  the  jury  must 
find  from  the  evidence  that  the  offense  charged  was 
committed  between  the  22d  day  of  March,  1882,  and 
the  finding  and  presentation  of  this  indictment.** 

Again,  at  the  request  of  defendant*s  counsel,  the 
judge  instructed  the  jury  as  follows :  "  The  jury  are 
instructed  that  marriage,  within  the  purview  of  law 
upon  which  the  two  first  counts  of  the  indictment 
were  founded,  is  defined  to  be  a  contract  between  a 
man  and  woman,  by  which  they  agree,  each  with  the 
other,  that  they  will  assume  the  marital  relations  and 
live  together  as  husband  and  wife.** 

Again,  the  court,  on  the  further  request  of  counsel 
for  the  defendant,  instructed  the  jury  as  follows: 
**  The  jury  are  Instructed  that  evidence  tending  to 
show  cohabitation  prior  to  March  22, 1882,  does  not 
raise  any  presumption  from  which  either  marriage  or 
cohabitation  can  be  inferred  in  this  case.** 

The  court,  in  giving  this  instruction,  followed  it  up 
by  a  statement,  as  follows :  **  I  stated  at  the  time  that 
evidence  was  offered,  and  drawn  out  by  the  defense, 
that  it  alone,  even  if  jou  believed  and  are  satisfied 
that  they  did  cohabit  and  live  together,  would  not  of 
itself  be  sufficient  to  warrant  a  verdict  of  guilty.  It 
was  admitted,  and  only  admitted,  to  be  considered 
with  the  other  facts  and  circumstances  of  the  case 
bearing  upon  the  relations  existing  between  these  par- 
ties, and  to  enable  the  jury  to  determine  and  decide 


on  the  other  facts  in  the  case  that  bear  upon  the  ques- 
tion of  reputation.  I  charge  you  that  in  a  case  of  this 
kind,  that  if  the  only  evidence  of  the  existence  of  a 
marriage  relation  between  the  parties  was  that  of  rep- 
utation, it  would  not  be  of  itself  sufficient,  but  it  is 
competent  evidence  to  consider  in  connection  with 
the  other  facts  in  the  case,  to  enable  you  to  arrive  at 
the  verdict.** 

These  rather  extended  quotations  from  the  charge 
of  the  district  judge  to  the  jury  are  made  because  of 
the  able  and  earnest  argument  of  counsel  iu  behalf  of 
the  defense,  that  the  instructions  left  the  jury  at  lib- 
erty to  convict  the  defendant  of  the  crime  of  poly- 
gamy upon  proof  of  a  claimed  marriage  iu  the  Terri- 
tory of  Utah,  and  upon  proof  of  unlawful  cohabitation 
alone,  and  without  proof  of  marriage  here.  These 
quotations  show  the  argument  has  no  basis  iu  fact  to 
rest  upon.  From  the  whole  charge,  taken  together,  we 
are  satisfied  that  the  jury  could  not  have  misunder- 
stood the  issues  that  were  submitted  to  them,  and  that 
before  they  could  possibly  convict  the  defendant  of 
the  crime  of  polygamy  under  the  first  count  of  the  in- 
dictment, they  must  be  satisfied  that  the  marriage 
with  Ann  Eliza  was  entered  into  within  the  Third 
Judicial  District  of  the  Territory  of  Arizona.  Indeed 
there  was  no  proof  iu  the  case  from  which  it  could  be 
seriously  urged  that  the  defendant  was  married  to 
Ann  Eliza  iu  Utah.  There  seems  to  have  been  no 
statement  made  by  him  of  sufficient  defiuiteness  to 
show  such  marriage.  In  this  regard  the  case  is  differ- 
ent from  his  statements  as  to  his  marriage  in  Arizona. 
These  were  distinctly  and  deliberately  made,  and  in 
connection  with  the  proof  of  cohabitation,  were  suffi- 
cient evidence  of  marriage  in  Arizona. 

6.  Noticing  the  further  objection  made  to  the  In- 
struction that  it  too  harshly  criticised  the  offense  of 
polygamy  and  bigamy,  we  refer  to  a  somewhat  similar 
instruction,  and  in  a  similar  case,  iu  Reynolds  v.  U.,  5., 
98  U.  8. 145,  and  which  was  held  proper  by  the  Su- 
preme Court  of  the  United  States.  There  the  instruc- 
tion, speaking  of  the  offenses  named  in  this  law,  was 
as  follows:  "I  think  it  is  not  Improper,  in  the  dis- 
charge of  your  duties  in  this  case,  that  you  should 
consider  what  are  to  be  the  consequences  to  the  inno- 
cent victims  of  this  delusion.  As  this  contest  goes  on 
they  multiply,  and  there  are  pure-minded  women, 
and  there  are  innocent  children— innocent  in  sense, 
even  beyond  the  degree  of  the  innocence  of  childhood 
itself— these  are  to  be  the  sufferers;  and  as  jurors  fall 
to  do  their  duty,  and  as  these  come  up  in  the  Terri- 
tory of  Utah,  just  so  do  these  victims  multiply,  and 
spread  themselves  over  the  land.** 

Before  leaving  this  branch  of  the  case,  and  in  con- 
nection with  the  objections  considered,  we  call  atten- 
tion to  one  or  two  facts  of  importance.  We  are  not 
asked  to  reverse  this  judgment  upon  the  ground  that 
there  was  not  proof  sufficient  to  go  to  the  jury,  and 
upon  which  they  might  fairly  and  honestly  have  found 
the  defendant  guilty  of  polygamy  because  of  having 
married  the  said  Ann  Eliza  in  the  Territory  of  Ari- 
zona, and  at  such  time  as  to  render  him  liable  to  a 
prosecution  under  the  provisions  of  the  Edmunds  law. 
No  argument  is  addressed  to  us  on  that  point,  nor  is 
any  such  claim  made ;  neither  could  such  a  position 
be  contended  for  in  view  of  the  testimony  in  the  case. 
We  are  satisfied  therefore  that  the  jury  must  have  un- 
derstood that  the  must  find  that  there  was  a  marriage 
between  defendant  and  Ann  Eliza,  and  that  such 
marriage  took  place  at  the  time  named  in  the  indict- 
ment, and  within  the  Territory  of  Arizona.  Nor  is 
there  any  chance  to  say  that  the  case  was  not  fairly 
submitted  to  the  jury  by  the  court. 

At  the  request  of  counsel  for  the  defenclant  the  court 
instructed  the  jury  **  that  this  is  a  criminal  prosecu- 
tion, and  the  defendant  is  presumed  to  be  innocent, 
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and  It  devolves  upon  the  proseoatiou  to  prove  bU 
ga lit  beyond  a  reasonable  doubt;  and  the  fact  that 
the  defendant  has  produced  no  witnesses  to  testif  j  in 
his  behalf  should  not  be  considered  by  the  jury  in  de- 
ciding the  case,  but  such  decision  must  be  based  en- 
tirely upon  the  evidence  before  them.** 

Again,  in  response  to  a  further  request  from  coun- 
sel for  the  defendant,  the  court  said  to  the  jury:  *The 
law  presumes  the  defendant  innocent  of  the  crime  of 
which  he  is  charged  until  he  is  proven  guilty  beyond 
a  reasonable  doubt  by  competent  evidence,  and  If  the 
evidence  in  this  cause  leaves  upon  the  minds  of  the 
jury  any  reasonable  doubt  of  the  defendant's  guilt,  the 
law  makes  it  your  duty  to  acquit  him." 

There  are  other  portions  of  the  charge  which  repeat 
at  very  great  length,  and  over  and  over  again,  the  cau- 
tion that  the  jury  must  not  convict  upon  any  other 
than  such  testimony  as  would  satisfy  them  of  the 
guilt  of  the  defendant  beyond  a  reasonable  doubt,  and 
what  was  meant  by  this  expression  was  also  explained 
to  the  jury.  In  conclusion  the  court  explained  the 
charge  that  was  made  in  the  various  counts,  so  that 
the  jury  must  have  understood  perfectly  the  offense  in 
.each  count,  and  what  proof  would  be  necessary  to  sus- 
tain it,  and  what  facts  must  be  found  in  order  to  con- 
vict. 

7.  It  remains  to  notice  such  other  objections  as  were 
urged  against  the  charge,  mainly  as  to  the  effect  of  the 
principles  announced  therein.  It  is  said  in  this  regard 
that  the  defendant  could  not  possibly  have  married 
Ann  Eliza  in  Arizona  in  1883,  as  he  had  married  her 
long  before  in  Utah.  The  error  of  this  reasoning  is 
that  the  facts  do  not  warrant  any  such  conclusion. 
We  concede  that  if  the  defendant  was  married  to  Ann 
Eliza  in  Utah  at  the  time  it  was  claimed  he  had  sexual 
relations  with  her  there,  and  that  such  marital  rela- 
tion continued  uninterruptedly  up  to  the  time  of  his 
indictment,  he  could  not  have  been  convicted  in  this 
caseof  the  crime  of  polygamy.  Under  the  statute  of 
limitations  this  would  be  so,  if  for  no  other  reason; 
but  there  is  no  proof  of  any  such  marriage,  not  even 
from  the  defendant  himself,  who  did  not  see  fit  to  go 
upon  the  stand  and  give  testimony  as  to  such  mar- 
riage or  any  other  facts.  Besides  the  verdict  of  the 
jury  is  against  this  theory.  There  is  some  proof  un- 
doubtedly that  defendant  had  sexual  relations  with 
said  Ann  Eliza  in  Utah,  but  in  the  absence  of  proof 
of  even  a  polygamous  marriage  between  them,  and  in 
the  face  of  the  fact  established,  and  indeed  admitted, 
that  he  was  already  married  to  one  wife,  and  living 
with  her,  we  must  assume  that  his  relations  with  Ann 
Eliza  in  IJtah  were  those  of  an  improper  and  meretri- 
cious sexual  intimacy  rather  than  marriage.  It  is 
probable  that  these  relations  were  ander  a  promise  of 
marriage  some  time  in  the  future.  That  this  intimacy 
subsequentiy,  and  in  March,  1883.  resulted  in  a  polyg- 
amous marriage  in  Arizona^-and  this  is  the  effect  of  the 
admissions  of  the  defendant,  proven  in  the  case,  and 
other  evidence— could  not  have  the  effect  of  making  a 
marriage  l>etween  them  in  Utah.  Under  such  circum- 
stances, his  first  wife  still  being  alive,  he  would  be  liable 
to  a  prosecution  for  polygamy  in  this  Territory.  In  such 
a  prosecution,  as  was  said  by  the  district  judge,  he  can- 
not be  heard  to  say  that  he  had  improper  relations 
with  the  same  woman  prior  to  such  marriage,  and 
elsewhere.  The  jury  have  found  in  this  case,  as  we 
have  heretofore  said,  that  the  marriage  took  place  in 
Arizona,  and  not  in  Utah,  and  there  was  proof  upon 
which  they  could  so  find ;  and  they  were  distinctly 
told  they  must  so  find  in  order  to  convict  under  the 
first  count.  Is  not  the  case  on  this  branch  perfectly 
clear,  in  the  absence  of  improper  testimony  upon  which 
such  finding  could  rest? 

8.  It  is  further  objected  that  the  marriage  could  not 
have  taken  place  here  or  elsewhere,  between  the  de- 


fendant and  Ann  Eliza,  because  both  these  parties 
knew  that  the  defendant's  first  wife  was  still  living 
and  cohabiting  with  him.  Upon  this  point  we  agree 
with  counsel  that  under  no  definition  of  marriage,  as 
understood  by  Christian  people— a  union  of  one  man 
with  one  woman  for  life — can  these  polygamous 
unions  be  looked  upon  as  marriage.  But  counsel  lose 
sight  of  the  fact,  which  caused  the  enactment  of  the 
law  in  question,  that  there  are  such  arrangements  and 
unions  under  which  a  man  takes  to  himseU  two,  three 
or  more  women,  and  lives  with  them  under  a  claim  of 
marriage.  These  arrangements  or  unions  are  what 
the  Edmunds  law  aims  to  punish  and  suppress.  ThLi 
was  the  kind  of  marriage  meant  by  the  district  judge 
in  his  instruction  touching  the  relation  contracted  and 
entered  into  in  Arizona  between  the  defendant  and 
Ann  Eliza  Tenney.  Buch  too  is  our  meaning  when 
we  speak  of  the  marriage  between  these  parties.  It  ill 
not  necessary,  in  order  to  make  out  the  offense,  that 
the  second  marriage  should  be  a  valid  one.  Every 
bigamous  or  polygamous  marriage  is  void,  and  it  is 
the  entering  into  the  void  marriage  while  a  valid  one 
is  In  existence  that  the  law  punishes.  Hegina  v. 
Brown,  1  Car.  &  K.  144.  Neither  has  knowledge  of  the 
fact  that  a  prior  wife  was  living  any  thing  to  do 
with  the  question.  That  knowledge  usually  exists, 
and  It  is  one  of  the  unfortunate  consequences  of  the 
practice  of  polygamy.  But  for  that  reason  shall  the 
law  be  turned  aside  7  Clearly  not.  It  is  an  additional 
reason,  upon  the  contrary,  why  it  should  inexorably 
punish. 

We  have  now  considered  all  the  questiona  urged 
against  the  conviction  of  the  defendant  in  this  case, 
and  our  conclusion  is  that  the  conviction  was  right, 
and  must  be  affirmed. 

It  is  ordered  aocordingo . 

Barnes,  J.,  concurs. 

PoBTEB,  J.,  (dissenting).    I  dissent  from  the  opin- 
ion of  the  majority  of  the  court,  as  I  think  the  de* 
fendant  should  only  have  been  convicted  under  the 
second  count  of  the  indictment,  charging  a  Tlolatlon 
of  the  third  section  of  the  Edmunds  act.    The  ground 
upon  which  I  dissent  Is  that  the  higher  offense  was 
shown  to  he  barred  by  the  statute  of  limitations.    It 
was  abundantly  proven  that  the  defendant  made  such 
acknowledgment  in  Arizona  of  the  two  women  being 
his  wives  as  to  constitute  a  marriage  here,  just  the 
same  as  though  two  ceremonies  has  been  performed ; 
but  that  same  proof,  and  by  the  same   witnesses, 
showed  that  the  same  relations  existed  betwen  the 
parties  In  Utah  and  in  Kew  Mexico  at  a  time  anterior 
to  the  open  acknowledgments  in  this  Territory,  and  a 
sufficient  time  to  make  the  offense  barred  by  the  stat« 
ute  of  limitations.    My  opinion  is  that  from  the  time 
defendant  first  took  on  these  marriage  relations,  and 
held  both  these  women  out  as  his  wives,  the  statute 
began  to  run.    Suppose  two  ceremonies  had  been  per* 
formed,  either  in  Utah  or  in  Arizona,  could  the  de- 
fendant have  been  Indicted  after  the  statutory  time 
had  elapsed,  though  every  day  he  declared  them  to  the 
world  to  be  his  wives?    Is  this  a  marriage  every  day, 
and  can  it  be  a  continuing  offense?    Emphaticallyt  I 
say  **  No."    In  view  of  this  condition  of  things,  thti 
Edmunds  act  provided  that  cohabitation  with  more 
that  one  woman  without  marriages  should  be  punish* 
able  as  a  misdemeanor.    The  opinion  of  the  majority 
of  the  court  states  that  the  proof  only  indicated  a 
meretricious  connection  in  Utah  and  New  Mexico.    1 
submit  that  the  witnesses  showed  the  same  admlB' 
slons,  and  the  same  general  reputation  of  marriage 
and  cohabiting,  in  each  of  the  Territories  as  in  Ari" 
zona,  and  therefore  I  think  It  was  as  much  a  marriage 
there  as  here.    Prosecutions  and  convictions  for  on" 
lawful  cohabitation  can  be  continuimfelvjnadB.T 
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ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS, 

CARBIXR— PASSENQBR— DUTY  TO  GABBY  SAFELY~BUB- 

DBN  OP  PBOOF.— VThen  a  carrier  has  failed  to  convey  its 
passengers  safely  the  burden  of  proof  is  on  the  carrier 
to  show  that  it  has  exercised  requisite  care  and  fore- 
sight. It  may  be  said  that  the  plaintiff  is  bound  to 
establish  by  evidence  all  the  material  averments  in  his 
declaration,  and  as  he  has  averred  the  defendant's 
negligence  as  the  foundation  of  his  action,  the  burden 
of  proof  is  upon  him  to  establish  it.  The  proposition 
is  most  true  when  abstractly  considered.  And  yet 
abstract  propositions  most  usually  mislead  and  per- 
plex the  judgment  when  they  are  stated  without  ref- 
erence to  the  circumstances  which  Justly  modify  their 
application.  Let  us  consider  the  facts  to  which  this 
prayer  was  applied.  It  was  not  controverted  that  the 
plaintiff  had  received  an  injury  while  travelling  as  a 
passoiiger  on  one  of  the  defendant's  cars.  Indeed  the 
very  terms  of  the  prayer  assume  these  facts ;  they  do 
not  ask  that  the  jury  are  to  find  whether  the  plaintiff 
was  injured,  but  proceeding  on  the  basis  that  the  in- 
jury had  been  inflicted,  they  seek  to  Instruct  the  jury 
as  to  the  rule  by  which  they  are  to  decide  the  question 
of  negligence.  They  say  that  under  these  circum- 
stances the  burden  of  proof  is  on  the  plaintiff.  The 
contrary  is  established  law  of  this  State.  It  being  the 
duty  of  the  carrier  to  convey  his  passengers  safely,  so 
far  as  it  can  be  done  by  human  care  and  foresight, 
when  he  has  failed  to  convey  them  safely,  it  is  held 
that  he  must  show  that  he  has  exercised  all  that  care 
and  foresight  which  were  required  of  him  by  his  con- 
tract with  them.  In  Stokes  v.  Saltonstall,  19  Pet.  181, 
where  an  action  was  brought  by  the  plaintiff  to  re- 
cover damages  for  injuries  received  by  his  wife  from 
the  upsetting  of  a  stage  coach  in  which  she  was  a  pas- 
senger, the  first  instruction  given  by  the  court  at  nisi 
priiM  stated  that  the  facts  that  the  coach  was  upset 
and  the  plaintiff's  wife  injured  were  prima  facie  evi- 
dence that  there  was  carelessness  or  negligence  or 
want  of  skill  on  the  part  of  the  driver,  and  that  they 
threw  upon  the  defendant  the  burden  of  proving  that 
the  accident  was  not  occasioned  by  the  defendant's 
fault ;  this  ruling  was  approved  by  the  Supreme  Court. 
In  its  opinion  the  court  refers  with  approbation  to 
Christie  v.  Griggs,  2  Camp.  79,  where  it  was  held  that 
the  plaintiff  made  a pr^ma/acie  case  by  proving  his 
going  on  the  coach,  the  accident,  and  the  damage  he 
had  suffered.  Both  of  these  oases  have  repeatedly  re- 
ceived the  sanction  of  the  court.  lu  Worthington  v. 
B.  &  O.  R.  B.  Co.,  21  Md.  276,  where  an  injury  to  a 
passenger  was  caused  by  the  displacement  of  a  switch 
on  the  railroad  track,  the  court  approves  an  Instruc- 
tion to  the  jury  to  the  following  effect,  as  stated  in  the 
opinion:  "That  the  Injury  to  the  plaintiff  was  pre- 
sumptive evidence  of  negligence  on  the  part  of  the  de- 
fendants, and  it  was  Incumbent  on  them  to  prove  that 
they  were  not  negligent  in  order  to  discharge  them- 
selves from  liability."  In  B.  &;  O.  R.  R.  Co  .v.  State, 
use  of  Mahone,  63  Md.,  an  action  for  negligent  killing, 
the  plaintiff's  second  prayer  maintains  that  if  the  de- 
ceased was  killed  while  occupying  the  relation  of  a 
passenger,  the  presumption  was  that  the  Injury  re- 
sulted from  the  negligence  of  the  defendant,  unless 
the  defendant  showed  that  the  Injury  did  not  result 
from  Its  negligence,  or  that  it  could  have  been 
avoided  by  ordinary  care  on  the  part  of  the  deceased. 
And  this  court  held  that  it  was  properly  granted.  The 
opinion  of  the  court  refers  with  approval  to  Christie 
V.  Griggs,  Stokes  v.  Saltonstall,  Stockton  v.  Frey,  4 
GUI,  406;  Carpue  v.  London  &  Brighton  R.  Co.,  6  Q.B. 
749;  48  E.  C.  L.  R. ;  Skinner  v.  London  R.  Co..  Bxch. 
786.  In  Carpue's  case  Lord  Denmau  ruled  at  nisi  pritis 
that  the  plaintiff  proved  a  prima  facie  case  of  neg- 


ligence against  defendants  by  showing  that  when  the 
accident  occurred  the  train  and  railway  were  exclu- 
sively under  their  managenent.  A  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection  having  been  ob- 
tained at  the  argument  in  the  King's  Bench,  the  emi- 
nent counsel  for  the  defendant  gave  up  the  point.  In 
Skinner's  case,  where  one  railroad  ran  into  another, 
and  a  passenger  in  the  first  train  was  injured  by  the 
accident,  it  was  held  that  the  fact  of  the  accident  was 
prima  fade  evidence  of  negligence  on  the  part  of  the 
carrier.  These  citations  show  the  state  of  the  law  in 
Maryland  on  the  question  presented  by  the  fifth  prayer 
of  the  defendant.  We  are  aware  that  highly  respecta- 
ble authorities  elsewhere  hold  otherwise.  But  we  are 
bound  by  our  own  decisions,  and  moreover  they  are 
agreeable  to  reason.  Md.  Ct.  App.,  June  24, 1886.  Bal- 
timore Ss  y.  Txtmpike  Co,  v.  LeorihardL  Opinion  by 
Bryan,  J. 

CORPOBATIONS— MORTOAOB    OF    GOBPOBATB    PBOP- 
BRTY— ALL  STOCK  OWNED  BY   ONE  PERSON.— When  all 

the  stock  of  a  private  corporation  Is  owned  by  one 
person,  a  mortgage  executed  by  him  creates  a  valid 
equitable  lien  on  the  property  of  the  corporation,  en- 
forceable against  him  and  his  representatives,  and  it  • 
is  not  necessary  for  the  corporation  as  such  to  unite 
with  him  in  the  mortgage.  We  think  the  mortgage  to 
Swift  was  good  and  operative  to  charge  the  property 
conveyed  by  it,  irrespective  of  the  attempted  execu- 
tion by  the  company.  At  the  time  of  its  execution, 
Crulkshank  had  become  the  owner  of  all  the  stock  of 
the  company,  and  of  all  Its  property.  From  that  mo- 
ment he  might  have  renounced  his  rights  under  the 
act  of  incorporation,  and  might  have  conducted  the 
business  as  a  private  individual,  without  corporate 
formalities.  Being  then  absolute  proprietor  in  equity 
of  all  that  belonged  to  a  purely  private  enterprise,  in 
which  the  public  had  no  interest  whatever,  we  know 
of  no  principle,  on  the  ground  of  public  policy  or  oth- 
erwise, requiring  his  act,  in  charging  the  property  for 
the  agreed  indebtedness  of  the  corporation  to  Swift, 
for  loans  to  and  claims  against  It,  and  for  his  stock  in 
it  sold  to  Crulkshank,  to  be  denied  efficacy  because  he 
had  not  then  reorganized  the  company,  and  brought 
In  other  persons  to  help  him  to  do  that  in  a  corporate 
way  which  we  think,  from  the  very  nature  of  the 
business,  he  had  a  right  to  abandon  entirely,  and  even 
the  business  if  he  chose.  A  man  can  certainly  do  what 
he  pleases  with  his  own  property,  if  he  does  not 
thereby  prejudice  any  of  the  rights  of  subsisting  cred.< 
itors.  It  does  not  appear  that  any  existing  creditors 
were  injuriously  affected  thereby.  The  appellees  be- 
came such  afterward.  It  Is  true  that  the  corporation, 
as  such,  united  (whether  effectually  or  not  is  Immate- 
rial to  discuss)  with  Crulkshank  in  the  mortgage. 
Why  It  was  thought  necessary  for  It  to  do  so  we  do 
not  know.  Its  doing  so  has  certainly  complicated  the 
matter,  and  as  we  think,  diverted  the  mind  of  the 
court  below  from  the  true  and  only  equitable  aspect 
of  the  case.  If  there  had  been  no  attempt  on  the  part 
of  the  corporation  to  unite  In  the  mortgage,  and  it  had 
only  been  executed  by  Crulkshank,  who  was  the  sole 
owner  of  all  the  property  mortgaged,  how  could  It 
have  been  denied  operation  7  And  would  not  theper^ 
sons  who  took  stock  from  Crulkshank  afterward,  and 
participated  In  perpetuating  the  operations  of  the  cor- 
poration, have  held  subject  to  the  mortgage  put  on  the 
effects  of  the  corporation  before  they  bought  the 
stock?  And  with  such  mortgage  of  record,  would  not 
persons  dealing  with  and  trusting  the  corporation  af- 
terward be  affected  with  knowledge  of  such  mortgage, 
and  be  subordinated  to  It  ?  There  would  seem  to  be 
no  escape  from  such  conclusion.  In  the  Bellona  Co 
case,  8  Bland,  446,  the  chancellor  says  the  ownership 
by  one  person  of  all  the  stock  of  a  private  corporation 
aggregate  vlrtuaUy  dissolves  the  corporation.  For  the 
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time  beiiiK  it  certainly  does  suspend  corporate  action, 
altliough  according  to  the  now  generally  received  an- 
derstanding  of  the  law,  such  sole  owner  may  dispose 
of  some  of  his  stock  to  others  and  continue  the  corpo- 
rate existence  by  the  election  of  necessary  officers. 
Russell  V.  McLellan,  14  Pick.  70;  Newton  Manaf.  Co. 
V.  White,  42  Ga.  148;  Boone  Corp.,  fS  199,  200.  While 
therefore  the  purchase  by  Cruikshank  of  all  the  stock 
in  tlie  corporation,  and  all  its  property,  did  not  neces- 
sarily work  a  surrender  of  the  company's  franchise,  it 
did  virtually,  for  the  time  l>eing,  suspend  its  opera- 
tions as  a  corporation  until  the  election  of  new  officers 
through  new  stockholders  purchasing  from  Cruik- 
shank. If  from  the  moment  of  becoming  sole  owner, 
Cruikshank,  as  already  suggested,  had  concluded  to 
conduct  the  business  as  an  individual,  and  without 
corporation  formalities,  can  it  be  doubted  that  in  such 
case  this  mortgage,  executed  by  him,  created  a  valid 
equitable  lieu  on  the  property,  enforceable  against 
him  and  his  representatives,  and  that  in  such  case  the 
execution,  or  attempted  execution,  thereof  by  the 
corporation  could  be  wholiy  disregarded?  The  mort- 
gage expressly  provides  for  the  payment  to  Cruik- 
shank or  his  representatives  (and  not  to  the  corpora- 
tion) of  any  surplus  proceeds  after  satisfying  the  mort- 
gage in  case  of  sale  for  default.  It  thus  appears  that 
the  transaction  was  regarded  by  the  participants  in  it 
(and  all  who  were  interested  did  participate)  as  giving 
Cruikshank  the  absolute  control  and  ownership  of  all 
that  pertained  to  the  company.  If  so,  his  right  to 
equitably  charge  it  with  the  company's  debts  and  his 
own  ought  not,  it  would  seem,  to  l>e  questioned.  Md. 
Ct.  App.,  June  23, 1886.  SuHft  v.  Smith.  Opinion  by 
Irving,  J. 

Dam AGBS—BXEMPJART— LIABILITY  OF  OARRIBB  POR 

AssuALT  BY  SERVANT.-Thc  sccond  exception  is  that  the 
mate's  visit  to  the  deck-room  was  to  remove  the  deck 
passengers  from  the  freight  there,  and  this  was  ac- 
complished before  any  assault  was  made  by  the  mate; 
and  it  is  insisted  that  the  injury  was  not  Inflicted  in 
the  removal  of  the  plaintiff  from  the  freight,  and 
therefore  not  in  the  performance  of  his  duty  as  ser- 
vant, and  the  defendant  cannot  be  held  for  exemplary 
damages.  The  court  had  charged  that  upon  the  con- 
tract count  plaintiff  could  not  recover  exemplary  dam- 
ages, but  that  the  jury  might  under  the  second  count, 
if  they  found  that  the  mate  of  the  defendant,  while 
having  charge  of  the  vessel,  committed  an  assault 
upon  plaintiff,  a  passenger,  not  in  his  own  defense, 
and  that  the  blow  which  injured  the  plaintiff  was  in- 
flicted with  malice,  willfully,  etc.,  give  exem- 
plary damages.  The  argument  is  that  the  act  com- 
plained of  is  not  within  the  scope  of  the  servant's  em- 
ployment; that  it  was  done  in  the  execution  or  fur- 
therance of  the  removal  of  plaintiff  from  the  freight. 
But  the  court  charged  the  jury,  and  we  think  prop- 
erly, that  if  the  mate,  while  in  charge  of  the  vessel, 
committed  an  unwarrantable  assault  upon  the  plain- 
tiff, a  passenger,  plaintiff  might  recover.  This  princi- 
ple is  declared  in  Thomp.  Carr.  392,  and  in  the  case 
therein  reported  of  Pendleton  ▼.  Kinsley,  reported  in 
3  Cliff.  416.  In  the  opinion  of  Justice  Clifford,  of  the 
Supreme  Court  of  the  United  States,  sitting  in  the 
United  States  Circuit  Court,  Rhode  Island  district,  it 
is  said  the  principles  of  law  applicable  to  the  relations 
of  master  and  servant  do  not  fully  deflne  the  rights, 
duties  and  obligations  between  carriers  and  their  pas- 
sengers. The  carrier  agrees  to  carry  for  hire  the'pas- 
sengers  from  one  place  to  another,  and  is  responsible 
for  any  breach  of  the  obligation  they  assume,  in  the 
ill  treatment  of  the  passenger  by  himself  or  employees. 
And  in  the  case  cited  it  was  held  that  the  clerk  of  a 
steamer,  on  one  of  her  regular  trips,  getting  into  a  dis- 
pute with  one  of  the  passengers,  and  inflicting  per. 


sonal  injuries  upon  him,  the  owner  was  liable;  and 
this  would  be  so,  irrespective  of  the  dispute,  and  as  if 
nothing  had  arisen,  although  defendant  did  not  au- 
thorize the  acts  of  his  employee.  Exemplary  dam- 
ages in  actions  for  torts  are  given  where  fraud,  mal- 
ice, gross  negligence  or  oppression  intervenes  (Sedg. 
Dam.  36).  and  where  the  liability  of  the  principal 
arises  from  the  acts  of  agents,  employees  or  officers, 
the  law  is  well  settled  in  Tennessee  that  the  rule  pre- 
vails in  respect  to  exemplary  damages.  Haley  v.  Mo- 
bile &;  O.  R.  Co.,  7  Baxt.  240;  Louisville  &  N.  R.  Co.  v. 
Garrett,  8  Lea,  438;  Louisville,  N.  &;  G.  8.  B.  Co.  v. 
Guiuan,  11  id.  98.  See  also  Sedg.  Dam.  (6th  ed.),  note 
on  pages  670,  671.  This  second  exception  is  not  well 
taken,  and  will  be  overruled.  Tenn.  Sup.  Ot.,  June  10, 
1886.  Springer  Transp,  Co,  v.  Smith.  Opinion  by 
Deaderick,  C.  J. 

EXEMPLARY— TORT— HITSBAND*8  LIABrLITT  FOB 

WIFE'S  TORT. — Exemplary  damages  are  recoverable  in 
an  action  against  a  husband  and  wife  for  the  malicious 
trespass  of  the  wife,  even  though  the  husband  is  free 
from  blame.  When  two  i>ersons  have  so  conducted 
themselves  as  to  be  jointly  liable  for  a  tort,  each  is  re- 
sponsible for  the  injury  committed  by  their  common 
act;  but  when  motive  may  be  taken  into  considera- 
tion, the  improper  niotive  of  one  cannot  be  made  the 
ground  of  aggravating  the  damages  against  the  other 
If  he  is  free  from  such  motive.  In  such  case  the  plain- 
tiff must  elect  against  which  party  be  will  seek  aggra^ 
vated  damages.  Clark  ▼.  Newsam,  1  Elxcb.  18L  So  a 
master,  sued  for  the  trespass  of  his  servant,  is  not  liable 
for  exemplary  damages,  however  evil  the  motive  of 
the  servant,  if  be  is  himself  without  malice.  The 
AmlableNancy,  8  Wheat.  646;  Cleghom  v.  N.  T.  C. 
&  H.  R.  R.  Co.,  66  N.  Y.  44.  In  aU  these  cases  it  is  to 
be  observed  that  the  plaintiff  has  bis  election  to  proceed 
against  all  or  any  of  the  wrong-doers;  and  as  in  such 
case  it  would  be  unjust  to  make  the  malicious  motive 
of  one  party  the  gn*ound  of  enhancing  damages  against 
another  who  is  free  from  such  motive,  if  the  plaintiff 
proceeds  against  all,  he  thereby  deprives  himself  of 
the  right  he  otherwise  would  have  bad  to  claim  exem- 
plary damages.  But  the  case  is  different  when  suit  is 
brought  for  a  tort  of  the  wife,  for  which  the  husband 
is  liable  solely  by  reason  of  her  coverture,  for  then  the 
plaintiff  has  no  election,  but  must  proceed  against 
both.  And  herein  lies  the  distinction  between  this 
case  and  the  cases  relied  upon  by  the  defendant ;  for 
the  husband  is  liable,  not  as  master,  but  as  husband, 
and  because  of  the  oneness  of  the  twain  in  the  eye  of 
the  law.  We  have  not  referred  to,  nor  have  we  found, 
much  authority  for  this  distinction,  but  we  think  it 
must  exist  in  principle.  Yt.  Sup.  Ct.,  Aug.  21, 1886. 
Lombard  v.  BatcJidder,    Opinion  by  Rowell,  J. 

DiSCONTINUANCB  BY  PARTNER— FRAUD.— AlthOOgh 

where  partners  are  plaintiffs,  and  the  obligation 
sought  to  be  enforced  is  to  the  partnership,  the  right 
of  one  plaintiff  to  discontinue  the  action  against  the 
will  of  the  co-plaintiff  is  generally  conceded,  he  wil^ 
not  be  permitted  so  to  discontinue  the  action  when 
shown  to  be  acting  in  fraud  or  collusion  with  the 
debtor,  or  when  it  appears  that  the  remaining  plaintiff 
will  suffer  injury.  Noonan  v.  Orton,  81  Wis.  285, 274- 
276;  Loring  v.  Brackett,  3  Pick.  403 ;  Winslow  v.  New- 
Ian,  46  111.  146;  Holkirk  t.  Holkirk,  4  Madd.  50.  In 
such  circumstances  the  most  which  the  plaintiff  de- 
siring to  discontinue  can  require  is  indemnity  from  his 
co-plaintiff  against  damage  in  case  judgment  should 
go  for  the  defendant.  Winslow  v.  Newlan,  46  111.  145' 
R.  I.  Sup.  Ct.,  July  10, 1886.  A  rfiold  v.  Oreene,  Opin- 
ion per  Curiam. 

Removal  of  cause— suit  aqatnst  United  Statis 
MARSHAL  attaching  goods.— A  United  States  ni«i> 
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Bhal  who  has  taken  goods  on  attaohmeut,  and  is  sued 
iu  the  State  courts  for  conversion,  has  no  right  as  sach 
marshal  to  remove  his  defense  into  the  Federal  noarts. 
It  has  been  thought  proper  bj  Congress  to  give  to  offi- 
cers appointed  under  or  acting  by  authoritj  of  the 
revenue  laws  of  the  United  States,  and  under  laws  in. 
tended  to  secure  to  all  the  equal  enjoyment  of  the 
elective  franchise,  the  right  to  a  trial  in  a  Federal 
court  if  claimed.  Rev.  Stats.  U.  S.,  §  643.  Under  this 
statute  it  was  held  that  while  a  United  States  marshal 
and  deputj  marshal  were  not  officers  appointed  under 
the  revenue  laws  of  theUnltedStates,jet  that  they  were 
entitled  to  remove  a  cause  pending  against  them  in  a 
State  court  to  a  Federal  court,  if  the  act  which  is 
made  the  basis  of  the  action  be  one  done  under  the 
authority  of  a  revenue  law  of  the  United  States. 
Davis  V.  South  Carolina,  107  U.  S.  697.  This  was  not 
because  the  defendant  was  a  marshal  or  a  deputy  mar- 
shal, but  because  of  the  fact  that  he  was  acting  under 
the  revenue  laws.  The  fact  that  the  right  to  remove 
from  a  State  court  to  a  Federal  court  is  given  to  those 
persons  whose  duty  it  is  to  enforce  named  laws,  or 
who  may  be  appointed  under  them,  strongly  evidences 
the  intention  of  Congress  that  only  those  so  appointed 
or  employed  shall  have  such  right  by  reason  of  the 
laws  under  which  they  are  appointed  or  act.  The  fil- 
ing of  a  transcript  of  the  record  in  the  Federal  court, 
and  the  action  subsequently  had  in  that  court,  couid 
not  affect  the  right  of  the  appellee  to  have  the  cause 
tried  in  the  State  court,  which  properly  acquired  and 
retained  jurisdiction.  Tex.  Sup.  Ct.,  June  6, 1886. 
McKee  t.  Coffin.    Opinion  by  Stayton,  J. 

Statute  of  frauds  —  memorandum  —  parol  evi- 
dence.— It  is  sufficient  to  satisfy  the  statute  of  frauds 
requiring  that  the  memorandum  of  guaranty  shall 
show  who  are  the  parties  to  the  contract,  if  that  fact 
appears  by  description  instead  of  by  name;  and  if  the 
promisor  or  promisee  is  described  instead  of  named, 
parol  evidence  is  admissible  to  apply  the  description 
and  identify  the  person  meant.  Mass.  Sup.  Jud.  Ct., 
June  80, 1886.  Jonea  v.  Low.  Opinion  by  Morton, 
C.J. 

Telegraph  —  reasonable  regulations— deposit 
TO  PREPAY  ANSWER. — A  rule  of  a  telegraph  company 
requiring  that  a  transient  person  sending  a  message 
calling  for  an  answer  shall  deposit  in  advance  an 
amount  sufficient  to  pay  for  a  reply  of  ten  words  is 
not  unreasonable.  The  only  case  directly  in  point  as 
to  the  reasonableness  of  these  rules  in  their  relation 
to  the  deposit  of  money  to  pay  for  the  expected 
answer  by  transient  persons,  is  that  of  W.  U.  Tel.  Co. 
V.  McGuire,  104  Ind.  130;  S.  C,  54  Am.  Rep.  296,  where 
it  was  held  to  be  reasonable,  and  I  am  of  the  same 
opinion.  I  am  not  entirely  satisfied  with  the  grounds 
of  that  judgment ;  for  it  seems  to  me  to  place  the  rul- 
ing too  entirely  upon  a  mere  question  of  etiquette  be- 
tween the  parties  to  the  correspondence.  But  there 
is  great  force  in  the  argument  of  plalntifiTs  counsel 
that  it  is  none  of  the  telegraph  company's  business  to 
enforce  rules  of  social  courtesy  like  that ;  and  since  it 
cannot  know  whether  there  will  be  any  reply,  or 
whether  if  there  be  the  circumstances  may  not  be 
such  that  the  sender  of  the  answer  should  himself  pay 
pay  for  it,  and  be  anxious  and  willing  to  do  so,  the 
company  should  not  refuse  to  send  the  original  mes* 
sage,  if  it  be  paid  for.  He  likened  it  to  a  regulation  of 
a  carrier  of  passengers  refusing  to  transport  a  passen- 
ger at  regular  rates,  unless  he  should  buy  a  return 
ticket.  And  I  take  it  that  in  an  equal  number  of 
cases  the  relation  of  the  parties  may  be  such  that  the 
sender  might  reasonably  expect  and  demand,  notwith- 
standing the  social  rule  of  courtesy  above  referred  to, 
that  his  correspondent  should  pay  for  the  answer,  and 
that  in  an  equal  number  of  cases  he  does  do  so.  In 
many  other  oases,  when  the  original  message  is  solely 


about  his  own  business,  the  sender  may  reasonably 
hope  and  expect  the  answer  to  be  paid  for  by  the 
other  party.  Again,  often  a  transient  person  iu  dis- 
tress, and  with  reduced  funds,  might  wish  to  rely  on 
the  other  party  to  pay  for  the  answer;  and  since  the 
company  may  protect  itself  by  refusing  to  take  the 
answer  without  prepayment  by  its  sender,  it  would 
seem  an  unreasonable  hardship,  under  those  clrcnm  • 
stances,  to  demand  that  he  pay  for  both  messages  in 
advance.  Or  he  might  wish  to  go  away  to  receive  the 
answer,  or  to  receive  it  over  another  line,  or  at  another 
place,  etc.,  and  so  under  many  imaginable  circum- 
stances, be  reasonably  exempt  from  the  burden  of  de- 
positing money  in  advauoe  for  a  message  he  may 
never  receive,  and  find  it  inconvenient  and  expensive 
to  get  back  his  deposit.  Hence,  take  it  altogether,  I 
should  not  support  the  reasonablenes  of  this  regulation 
wholly  on  theg^und  of  the  sender's  obligation  to  pay 
for  the  answer.  He  may  very  often  be  not  so  obliged, 
and  that  Is  an  answer  to  it.  But  1  think  this  regula- 
tion is  a  reasonable  one,  notwithstanding  the  force  of 
the  plaintiff's  attack  on  this  Indiana  case.  It  should 
not  be  segregated  from  the  other  regulations  of  the 
company  on  the  subject  of  collecting  the  tolls,  and. 
tested  by  itself  alone,  on  the  reasoning  of  plaintlff*s 
argument,  as  above  set  forth.  This  is  only  one  reg- 
ulation of  a  carefully  devised  system  for  securing  pay- 
ment of  tolls,  consistently  with  enlarged  accommoda- 
tion of  the  public  in  allowing  the  customers  of  defend- 
ant to  regulate  among  themselves,  this  very  matter  of 
adjusting  the  burden  of  these  tolls.  I  have  quoted  In 
the  statement  of  facts  the  entire  regulations  on  the 
subject,  as  I  find  them  printed,  italics  and  all,  and  an 
analysis  of  them  shows  that  the  company  is  endeavor- 
ing to  accommodate  the  public  as  much  as  possible  in 
this  matter.  It  might  reasonably,  as  the  railroads  do 
as  to  passenger  fares,  demand  prepayment  by  the  sen- 
der of  all  messages,  whether  they  be  originals  or  ans- 
wers. But  it  does  not  do  this.  It  allows  answers  to 
be  sent  at  the  expense  of  the  person  whose  message  is 
answered,  and  this  it  a  privilege  and  a  benefit  it  seeks 
to  confer  on  the  original  sender  by  undertaking  to 
collect  of  him  that  toll  iustead  of  requiring  his  cor- 
respondent to  pay  it,  thereby  lessening  the  chances  of 
his  answering  at  all.  It  requires  all  original  mes- 
sages to  be  prepaid  or  guarantied.  If  guarantied  the 
company  will  allow  the  sender,  if  he  choose,  to  place 
the  burden  of  the  toll  on  the  addressee,  by  itself  un- 
dertaking to  collect  the  toll  of  him  in  the  first  in- 
stance, but  of  the  sender  at  last,  if  the  other  refuses  to 
pay.  It  seeks  as  to  answers  to  accommodate  the  pub- 
lic in  the  same  way,  by  undertaking  to  collect  of  the 
person  addressed ;  and  as  I  understand  the  regula- 
tions, the  sender  of  the  answer  is  not  expected  to  pay 
at  all,  certainly  not  to  prepay,  unless  it  be  au  answer 
to  a  message  which  has  been  sent  to  be  collected  from 
himself,  or  is  sent  to  parties  away  from  home,  or  ad- 
dressed to  hotels :  and  In  these  last-mentioned  cases  he 
need  not  prepay  If  it  beau  answer  to  a  message  marked 
**  answer  prepaid."  In  order  to  give  them  their  cor- 
respondents, and  all  persons  who  are  interested  in  the 
use  of  the  telegraph,  the  benefit  of  this  system  of  col- 
lecting and  adjusting  tolls,  the  requirement  is  made 
that  transient  persons  shall  pay  for  the  expected 
answers  in  advance,  and  it  is  not  unreasonable,  as  a 
part  of  that  system.  It  may  be  that  a  more  liberal 
rule  might  be  devised  for  transient  persons,  and  that 
this  one  operates  sometimes  harshly  and  inconven- 
iently ;  but  that  is  not  the  question.  In  view  of  the 
whole  system,  a  court  cannot  say  that  the  power  and 
discretion  of  the  company  to  determine  for  itself 
what  is  best  for  all  concerned  has  been  unreasonably 
exercised.  It  has  a  choice  of  its  own  regulations,  and 
the  test  of  reasonableness  Is  not  whether  some  other 
would  answer  its  purposes  as  weU  or  better,  but 
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whether  this  is  fairlj  and  generallj  beneficial  to  the 
oompuuy,  and  all  its  customers.  Cir.  Ot.,  W.  D.  Tenn., 
July  1,  1886.  Hewlett  t.  Western  Union  Tel  Co. 
OpinioA  by  Hammond,  J. 


CORRESPONDENCE. 

The  Patent  Law& 
Editor  of  the  Albany  Law  Journal : 

In  an  article  published  in  the  JournaIj  of  Septem- 
ber 4,  entitled  *'  Shall  the  Patent  Laws  be  Repealed?" 
your  correspondent  arraigns  the  present  system  of 
patent  laws,  on  the  ground  that  as  administered  they 
operate  only  to  the  benefit  of  the  **  rich,  the  powerful, 
and  the  influential,*'  and  do  not  tend  to  "  promote  the 
progress  of  science  and  the  useful  arts.'*  The  remedy 
for  this  supposed  state  of  affairs,  the  only  hope  for  the 
poor  inventor,  ground  down  by  the  iron  heel  of  capi- 
tal, he  finds,  not  in  any  possible  change  in  the  laws  re- 
lating to  patterns,  but  in  their  repeal.  While  it  is  not 
likely  that  any  such  backward  step  will  be  taken  in 
this  or  any  other  country,  still  the  suggestion  has  been 
made  of  late  with  suflicient  frequency  to  fairly  de- 
mand a  reply. 

That  the  **  progress  of  science  and  useful  arts  "  has 
been  promoted  by  our  patent  laws  may  be  freely  in- 
ferred from  the  wonderful  improvements  that  have 
been  made  in  the  appliances  of  every  branch  of  indus- 
try under  the  operation  of  the  patent  laws.  The  in- 
dustry and  ingenuity  of  the  inventor  is  stimulated  by 
the  hope  of  gain  which  the  possession  of  a  patent  for 
his  improvements  offers.  That  a  large  proportion  of 
the  devices  patented  are  never  commercially  remune- 
rative is  no  doubt  true,  but  for  the  time  and  money 
wasted  in  devising  *'  improvements,"  which  are  not 
improvements,  and  articles  for  which  there  is  no  de- 
mand, the  patent  laws  are  no  more  responsible  than 
they  are  for  attempts  to  solve  the  secret  of  perpetual 
motion  or  to  find  the  philosopher's  stone. 

But  is  the  actual  inventor  of  real  and  valuable  im- 
provements able  to  obtain  a  patent  for  his  invention 
under  our  laws?  I  venture  to  assert  that  in  the  ma- 
jority of  cases  where  he  does  not  it  is  owing  either  to 
his  own  neglect  or  the  incompetency  of  his  attorney. 
The  law  gives  to  the  inventor  every  opportunity  to  es- 
tablish the  facts  relating  to  his  invention  and  to  ob- 
tain a  patent  when  he  should  rightfully  have  one. 

If  dissatisfied  with  the  decision  of  the  primary  ex- 
aminer, who  first  passes  upon  his  application,  he  can 
appeal  to  the  board  of  examiners  in  chief,  from  these 
in  turn  to  the  commissioner  in  person,  and  from  the 
commissioner  (except  in  interference  cases)  to  the  Su- 
preme Court  of  the  District  of  Columbia,  and  if  still 
convinced  that  justice  has  not  been  done  him,  may  by 
a  bill  in  equity  have  the  decision  of  either  the  commis- 
sioner or  the  District 'Court,  reviewed  in  a  United 
States  Circuit  Court,  and  thence  can  (probably)  go  to 
the  Supreme  Court  of  the  United  States. 

However  much  of  corruption,  collusion  and  bribery 
there  may  be  in  the  patent  office  (and  I  have  yet  to 
learn  that  matters  are  worse  there  than  in  other  de- 
partments of  the  government),  it  would  be  strange  in- 
deed if  justice  is  not  found  somewhere  before  the  bot- 
tom of  this  well  is  reached,  certainly  the  law  has  given 
every  opportunity.  But  all  this  costs  money.  Cer- 
tainly it  is  no  fault  of  the  law  nor  its  administration 
that  the  rights  of  contending  applicants  cannot  be  de- 
termined for  nothing. 

The  patent  office  fees  are  undoubtedly  reasonable- 
much  lower  in  this  country  than  in  almost  any  other- 
while  the  courts  recognize  the  poverty  of  an  applicant 
as  a  valid  excuse  for  otherwise  unreasonable  delay  in 
filing  his  application.  As  a  matter  of  fact  an  interest  in 
the  prospective  patent  frequently  pays  all  the  expenses 


of  procuring  its  allowance  without  the  expenditure  of 
a  cent  by  the  inventor. 

And  as  regards  the  difficulty  and  expense  of  pro- 
tecting and  enforcing  the  rights  of  the  inventor  after  he 
has  become  a  patentee,  no  doubt,  the  expense  of  a  suit 
in  equity  is  considerable,  sometimes  very  heavy,  and 
no  doubt  a  wealthy  and  unscrupulous  client,  aided  by 
a  sharp  attomey,can  somewhat  delay  the  final  decision ; 
but  this  is  no  more  true  of  patent  causes  than  of  others, 
inasmuch  as  the  same  law  and  the  same  rules  of  practice 
apply  to  all,  and  whatever  is  true  of  a  suit  for  the  in- 
fringement of  a  patent  is  true  of  the  whole  system  of 
equity  jurisprudence.  While  it  would  require  omnis- 
cience to  frame  a  perfect  system  of  law,  and  omnipo- 
tence to  enforce  it  absolutely  without  error,  I  do  not 
believe  that  the  judges  of  the  United  States  courts  are 
so  stupid  or  corrupt  as  to  fail  to  do  justice,  according 
to  the  facts  presented  by  the  testimony  in  the  great 
majority  of  cases  brought  before  them,  whether  in  re- 
gard to  patents  or  other  subjects. 

In  the  case  supposed  by  your  correspondent  the  poor 
complainant  is  finally  thrown  out  of  court  because  ef 
his  inability  to  print  the  mass  of  irrelevant  testimony 
taken  on  behalf  of  the  respondent.  This  however  is 
entirely  a  local  trouble.  It  could  not  have  happened 
in  New  York,  where  each  party  is  required  to  print  his 
own  testimony,  a  rule  which  is  in  force  in  most  of  the 
United  States  Circuit  Courts,  and  the  poor  patentee 
might  have  entirely  avoided  the  expense  of  printing, 
as  well  as  the  delay  incident  to  taking  testimony  out  of 
court,  by  bringing  an  action  at  law  to  recover  damages 
for  the  infringement  of  his  patent  instead  of  a  suit  in 
equity. 

As  an  illustration— and  the  only  one  given— of  the 
alleged  fiagrant  disregard  of  the  law  by  the  courts, 
your  correspondent  says :  *'  Under  section  823,  Revised 
Statutes,  this  (the  cost  of  printing  testimony)  is  abso- 
lutely prohibited  from  being  taxed  as  costs ;  yet  in  de- 
fiance of  the  statute  the  court  goes  straight  on  and 
taxes  printing  as  costs  against  the  losing  party  all  the 
same."  A  more  careful  reading  of  the  statute,  or  the 
advice  of  competent  counsel,  will  show  him  that  sec  • 
tion  823  does  nothing  of  the  kind,  but  relates  solely  to 
the  amowU  of  compensation  to  attorneys  and  others 
which  shall  be  taxed  as  costs  (vid.  12  Blatchf.  195), 
while  section  983,  United  States  Revised  Statutes,  dis- 
tinctly provides  that  the  cost  of  printing  may  be  taxed 
as  costs  against  the  losing  party.  Such  manifest  er- 
rors in  detail  tend  to  make  one  doubt  the  accuracy  of 
other  statements. 

In  Atlantic  Works  Y.  Brady,  107  U.  S.  199,  Justice 
Bradley  says:  *'The  process  of  development  in 
manufactures  creates  a  constant  demand  for  new 
appliances.  *  ♦  ♦  Each  step  forward  pre- 
pares the  way  for  the  next,  and  each  is  nsu- 
ally  taken  by  spontaneous  trials  and  attempts  in  a 
hundred  different  places.  To  grant  to  a  single  party  a 
monopoly  of  every  slight  advance  made,  except  where 
the  exercise  of  invention  somewhat  above  ordinary 
mechanical  or  engineering  skill  is  distinctly  shown,  is 
unjust  in  principle  and  injurious  in  its  consequences. 
The  design  of  the  patent  laws  is  to  reward  those  who 
make  some  substantial  discovery  or  invention  which 
adds  to  our  knowledge,  and  makes  a  step  in  advance 
in  the  useful  arts.  Such  inventors  are  worthy  of  all 
praise." 

And  such  inventors  will  in  the  great  majority  of 
cases  find  an  adequate  reward  for  their  intelligence 
and  industry  under  the  patent  laws  as  now  in  force 
and  administered.  While  error  and  fraud  will  now  and 
then  be  found  in  the  administration  of  the  law  to  at- 
tempt to  prevent  this  by  repealing  the  law  would  be 
like  cutting  down  a  tree  in  order  to  kill  the  worms  on 
its  branches. 

New  Yobk,  Sept.  14, 1886.      Ci^AieS&Qii  A.*  jQ<|ixiN8 
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CURRENT  TOPICS, 

TWO  recent  Indiana  decisions  will  be  of  interest 
to  those  engaged  in  the  championship  o^ 
women's  rights.  In  Watkins  v.  Romine,  106  Ind. 
878,  it  was  held  that  an  administratrix,  a  second 
wife,  is  not  entitled  to  an  allowance  for  expenses 
incurred  in  removing  the  body  of  the  decedent  from 
one  cemetery  to  another,  where  the  former  was  suit- 
able, had  been  selected  by  the  decedent,  was  nearer 
his  home,  and  was  the  one  where  his  first  wife  was 
buried,  and  where  his  children  desired  he  should 
be  interred.  Cremation  would  render  the  solution 
of  such  questions  much  easier.  The  other  case  is 
Henning  v.  8taU,  106  Ind.  386,  where  the  court 
said:  "The  refusal  of  a  person  to  carry  out  a  mar- 
riage contract,  or  a  suspicion  on  the  part  of  the  ac- 
cused that  the  deceased,  being  his  betrothed,  was 
indulging  in  sexual  intercourse  with  other  men,  or 
a  detection  by  the  accused  of  the  deceased  in  an 
act  of  illicit  sexual  intercourse,  will  not  constitute 
such  a  provocation  as  will  reduce  the  killing  from 
murder  to  manslaughter.  We  think  it  abundantly 
settled  that  no  man  can  deliberately  take  a  woman's 
life,  even  though  she  is  his  betrothed,  because  he 
believes  that  she  is  false  to  him,  and  if  he  does  slay 
her,  after  time  for  deliberation,  he  is  guilty  of  mur- 
der in  the  first  degree.  If  upon  first  discovering 
her  infidelity  he  slays  her,  then  possibly  the  killiug 
might  be  reduced  to  manslaughter,  but  it  is  noth- 
ing less  than  murder,  when  after  ample  time  for 
passion  to  subside,  he  deliberately  kills  her."  Why 
should  the  court  in  the  last  sentence  thus  obiter  en- 
courage disappointed  suitors  to  hurry  up  the  kill- 
ing?   

The  London  Law  Timea^  commenting  on  Davis  v. 
Shepstone^  which  we  reported  last  week,  pronounced 
the  decision  **  calculated  to  do  a  dis-service  to  the 
welfare  of  the  public,"  and  continues:  **To  appre- 
ciate these  remarks  it  must  be  remembered  that  the 
judicial  committee  are  speaking  of  the  reports  of 
acts  and  words  supposed  to  have  been  done  or  said 
by  men  in  their  public  capacity.  If  this  ruling  is 
thoroughly  regarded  by  the  press  there  will  be  little 
check  indeed  on  the  doings  of  public  officials,  for 
no  newspaper  can  safely  report  any  act  of  official 
misconduct  unless  its  editor  has  such  complete  evi- 
dence as  can  be  relied  upon  as  sufficient  to  prove 
the  misconduct  to  the  satisfaction  of  a  court  of  jus- 
tice. It  is  obvious  that  this  can  rarely  be  obtained, 
so  that  the  public  servants  may,  if  they  think  fit, 
commit  all  sorts  of  official  misconduct  aud  iniquity 
with  little  fear  of  the  press  daring  to  expose  them. 
In  the  particular  case  before  us  the  newspaper 
seems  to  have  been  somewhat  reckless  in  its  asser- 
tions, and  not  only  reported  the  alleged  facts  of 
misconduct,  but  actually  charged  the  plaintiff  with 


them,  and  vouched  for  the  truth  of  the  charges. 
We  have  no  sympathy  with  such  hasty  proceedings; 
but  we  think  the  law,  as  laid  down  by  the  privy 
council,  is  unsatisfactory.  Charges  of  official  mis- 
conduct, when  made  against  public  men  on  prima 
facie  evidence,  and  reasonably  and  moderately 
stated,  ought  to  be  privileged." 


Mr.  Justice  Grantham,  of  England,  recently  met 
with  an  accident  in  the  cricket  field  which  disabled 
him  from  performing  judicial  duties  for  some  time. 
This  should  be  a  warning  to  the  occupants  of  the 
bench  not  to  descend  to  cricket.  Do  our  trans- 
Atlantic  brethren  **  catch  on? "  OQmrCs  Law  Notes 
will,  we  know.  

The  Central  Law  Journal^  commenting  on  our  re- 
cent article  on  the  abuses  of  the  patent  system, 
says:  **We  are  strongly  inclined  to  the  opinion 
that  there  is  a  good  foundation  for  these  charges, 
and  that  this  dark  comer  in  Federal  jurisprudence 
might  well  bear,  not  a  little,  but  a  good  deal  of  il- 
lumination. The  interests  of  the  public,  we  are 
persuaded,  would  be  greatly  subserved  by  a 
thorough  investigation  of  the  whole  subject  of  the 
patent  laws,  and  especially  of  the  procedure  of  the 
Federal  courts  in  their  administration,  followed  by 
appropriate  legislation.  We  are  strengthened  in 
this  opinion  by  our  knowledge  of  the  methods  of 
the  Federal  courts  in  the  matter  of  receivers,  and 
their  arbitrary  and  unreasonable  extension  of  the 
authority  and  functions  of  those  officers.  This 
matter  has  long  been  the  subject  of  criticism  in 
professional  circles,  and  has  been  commented  on 
with  great  severity  by  one  of  the  most  eminent  and 
distinguished  justices  of  the  Supreme  Court  of  the 
United  States,  who  portrays  in  the  most  masterly 
manner  the  abuses  and  injustice  which  have  grown 
out  of  the  prevalent  perversion  of  the  functions  of 
a  receiver.  It  is  not  unreasonable  to  expect  that  a 
proper  investigation  will  disclose  the  existence  of 
wrongs,  equally  fiagrant,  in  the  administration  of 
the  patent  laws,  of  unnecessary  delays  which  oper- 
ate a  denial  of  justice,  and  costs  and  expenses 
which  amount  to  confiscation."  The  Central  then 
quotes  the  following  from  our  editorial  remarks  on 
this  topic:  **  We  have  no  doubt,  too,  that  some  of 
the  Federal  judges  carry  on  things  with  a  high 
hand  when  the  mood  is  on  them.  This  comes  of 
making  them  independent  of  the  people  whose  ser- 
vants they  are.  It  is  a  wholesome  thing  to  have  a 
judge  to  know  that  he  is  liable  to  step  down  and 
out  at  a  fixed  time  if  he  does  not  behave  himself." 
And  observes:  **  We  are  hardly  prepared  to  indorse 
the  extreme  and  radical  remedy  for  the  evils  of  the 
patent  law  procedure  which  is  suggested  in  the 
last  three  sentences  of  this  extract.  We  are  not  as 
much  addicted  to  iconoclasm  as  our  contemporary, 
and  hesitate  to  assail  a  V  outranoe,  and  without  ap- 
propriate preliminaries,  so  venerable  and  venerated 
an  idol  as  the  life  tenure  of  Federal  judicial  office. 
Milder  measures  are  first  in  order,  and  contrary  to 
the  philosophy  of  the  spelling-book  fable,  we  would 
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use  tufts  of  grass  first  to  dislodge  the  naughty  boy 
from  the  apple-tree,  before  *  trying  what  virtue 
there  is  in  stones."  But  what  an  iconoclast  our 
brother  ia  who  thus  misrepresents  the  celebrated 
fable  in  Webster's  spelling-book.  For  **  contrary  " 
read  "  according." 

We  hope  that  the  next  time  that  Mr.  Samuel  D. 
Coykendall  tenders  a  dinner  to  the  Holland  Society 
of  New  York  at  the  Hotel  Kaaterskill  he  will  in- 
vite us,  and  not  content  himself  with  sending  us  a 
bill  of  fare  after  the  feast  is  over.  This  is  not  the 
way  to  "treat"  editors.  We  can  confidently  say 
that  if  he  should  include  us  next  time  "  we  should 
not  prove  a  dead-head  in  the  enterprise."  The 
menu  in  question  is  a  very  ingenious  and  witty 
composition,  garnished  throughout  with  apt  quota- 
tions from  Irving's  immortal  history  of  ".Rip  Van 
Winkle."  Two  of  the  toasts  were  responded  to  by 
those  eminent  lawyers,  Judge  Van  Vorst,  president 
of  the  society,  and  Mr.  Aaron  J.  Vanderpoel,  vice- 
president  for  Kinderhook,  although  we  dare  say  the 
former  knows  more  of  his  subject,  "The  Holland 
Society  of  New  York,"  than  the  latter  knows  of 
his,  "Dutch  Women."  General  Van  Vliet  re- 
sponded to  a  toast  to  "The  Dutch  Soldier,"  but 
probably  "Dutch  Courage"  would  have  been  a 
more  appropriate  topic,  as  it  was  near  the  end  of 
the  feast.  The  Rev.  Mr.  Suydam  responded  to  a 
toast  to  "  The  Relief  of  Leyden,"  but  why  should  a 
clergyman  have  been  chosen?  —  those  beleaguered 
burghers  found  no  relief  in  religion;  what  they 
needed  was  beef  and  beer.  Laying  aside  all  feeling 
at  having  been  given  only  this  cold  smell,  we  wish 
the  new  society  all  prosnerity,  and  may  no  skeleton 
ever  sit  at  their  feasts  I 


With  a  beautiful  unanimity  the  newspapers  of 
the  first  and  second  judicial  districts  agree  that  the 
nominations  for  the  Court  of  Appeals  should  be 
given  to  residents  of  one  of  those  districts.  It  is 
sufficient  to  say  that  the  claim  of  "taxation  with- 
out representation"  has  no  proper  application  to 
judicial  offices.  The  bench  is  no  more  a  represen- 
tation of  localities  than  the  Federal  Senate.  The 
claim  also  that  lawyers  from  "the  interior"  are 
only  fit  to  grapple  with  agricultural  questions  makes 
one  smile,  when  it  is  a  notorious  fact  that  nearly 
every  great  lawyer  in  the  city  of  New  York  has 
gone  there  from  the  country,  and  knew  all  the 
law  before  he  went  there.  It  is  true  that  these 
two  districts  furnish  a  majority  of  the  cases  ap- 
pealed to  the  Court  of  Appeals,  but  that  is  not  a 
virtue  that  deserves  reward,  but  rather  a  dispropor- 
tionate burden  that  all  the  rest  of  the  State  has  to 
help  to  pay  for.  Much  of  this  surplus  of  appeals 
is  due  to  haste  and  imperfect  learning  at  nin 
priuB,  It  is  absurd  for  the  ^n  to  talk  about 
Measrs.  Vanderpoel,  Nash  and  Tracy  as  candi- 
dates. Not  one  of  them  would  accept  the  nomi- 
nation, because  none  of  them  could  afford  it.  Gen- 
eral Tracy,  we  believe,  declined  a  nomination  for 


that  reason,  and  it  is  certain  that  very  few  first- 
class  lawyers,  in  the  first  district  at  least,  can  afford 
to  take  an  office  paying  only  nine  thousand  dollars 
a  year.'  The  mistake  in  the  present  constitution  of 
the  bench,  if  any,  is  in  having  two  judges  from  one 
city.  One  of  these  might  well  have '  been  selected 
from  the  second  district,  but  it  will  not  mend  mat- 
ters to  leave  out  the  third  district  in  order  to  flatter 
the  second. 

In  a  recent  notice  of  Perkins'  "  France  under 
Mazarin  and  Richelieu,"  we  omitted  to  give  the 
names  of  the  publishers,  G.  P.  Putnam's  Sons,  New 
York. 

NOTES  OF  CASES. 

JN  Orandana  v.  Lavdal,  California  Supreme  Court, 
July  14,  1886,  it  was  held  that  trees  whose 
branches  extend  over  the  land  of  another  are  not 
nuisances,  except  to  the  extent  td  which  the 
branches  overhang  the  adjoining  land,  but  to  that 
extent  they  are  nuisances;  and  the  person  over 
whose  land  they  extend  may  cut  them  off,  or 
have  his  action  for  damages  and  an  abatement  of 
the  niiisance  against  the  owner  or  occupant  of  the 
land  on  which  they  grow;  but  be  may  not  cut 
down  the  trees,  nor  can  he  cut  the  branches  beyond 
the  extent  to  which  they  overhang  his  soil.  Like- 
wise, roots  projecting  into  another's  soil  are  a  nui- 
sance which  may  be  abated  if  actual  damage  is  suf- 
fered thereby.  Wood  Nuis.,  §  112,  citing  Common- 
wealth  V.  BlaisdeUy  107  Mass.  234 ;  Commonwealth  v. 
McDonaM.  16  Serg.  &  R.  890.  See  Buckingham  v. 
EUioU,  62  Miss.  296;  S.  C,  62  Am.  Rep.  188. 


In  Smiik  V.  Mattesony  40  Hun,  216,  it  was  held 
not  negligent  per  se  for  a  boy  fourteen  years  old  to 
lead  a  cow  in  the  highway.  The  court  said:  **A 
cow  owned  by  defendant  was  being  led  by  defend- 
ant's servant,  a  boy  between  fourteen  and  fifteen 
years  of  age,  along  a  country  highway.  This  boy 
was  accompanied  and  assisted  by  another  boy  be- 
tween sixteen  and  seventeen  years  of  age.  The 
plaintiff,  while  riding  in  a  buggy,  drawn  by  one 
horse,  overtook,  and  in  attempting  to  pass  the  cow 
the  buggy  and  cow  collided,  and  the  plaintiff  was 
injured.  This  action  was  brought  to  recover  the 
damages  sustained  by  the  injury,  upon  the  theory 
that  it  was  actionable  negligence  to  permit  a  boy 
of  this  age  to  lead  a  cow  along  a  country  highway. 
*  ♦  *  The  defendant  had  the  same  right  to  use 
the  highway  for  the  purpose  of  driving  his  cow  that 
the  plaintiff  had  to  use  it  for  riding.  No  con- 
tractual relations  existed  between  the  parties, 
neither  owing  any  duty  to  the  other  except  to  use 
proper  care  in  the  use  of  the  public  highway. 
Whether  the  defendant  was  negligent  in  permitting 
this  boy  to  lead  this  cow  is  to  be  determined  by 
the  events  occurring  and  facts  existing  before  the 
accident.     The   undisputed    evidence   is  that   the 

cow,  previous  to  the  occurrence,  was  firentlo.     There 
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is  no  evidence  that  the  cow  was  vicious  or  difficult 
to  lead  on  the  occasion  in  question,  or  even  after 
the  accident.  There  is  no  evidence  that  the  boy 
employed  was  careless  in  the  discharge  of  his  du- 
ties, or  in  anywise  incompetent  to  perform  such 
service ;  and  I  am  unable  to  discover  any  evidence 
that  the  defendant  was  negligent  in  the  selection 
of  his  servant.  There  is  no  evidence  that  the  boys 
did,  or  omitted  an  act  which  caused  the  accident; 
nor  is  there  evidence  from  which  it  can  be  inferred 
that  two  mature  men  could  have  done  more  or  less 
than  was  done  by  the  boys.  No  fact  showing  a 
lack  of  skill  or  judgment  on  the  part  of  the  boys 
appears  in  the  case.  It  is  easy  to  be  wise  after  an 
event;  but  whether  the  defendant  was  negligent 
must,  as  before  stated,  be  determined  by  what  hap- 
pened before  the  accident ;  and  I  doubt  if  the  most 
prudent  farmer  would  have,  before  the  accident, 
thought  or  suggested  that  it  was  negligent  to  trust 
two  boys,  working  on  a  farm,  to  lead  this  cow 
along  a  country  highway  in  the  manner  described. 
It  seems  to  me  that  the  judgment  in  this  case  ex- 
tends the  doctrine  of  liability  for  non-contractual 
actionable  negligence  far  beyond  the  doctrine  of 
any  reported  case,  and  if  sustained,  persons  may  be 
held  liable  for  accidents  which  could  not  be  fore- 
seen and  guarded  against  by  the  most  prudent. 
The  trial  court  erred  in.refusing  to  nonsuit." 


In  lie  Barnard;  Edwards  v.  Barnard^  Court  of 
Appeal,  55  L.  T.  Rep.  (N.  8.)  40,  B.,  one  of  the 
partners  in  a  mercantile  firm  of  **B.  &  Co.,"  ac- 
cepted a  bill  of  exchange  drawn  on  the  firm  by 
signing  the  name  of  the  firm,  '^  B.  &  Co.,"  and  his 
own  name  undenieath.  Held,  that  as  between  an 
indorser  of  the  bill  and  the  executrix  of  B.,  the  ac- 
ceptance was  that  of  the  firm,  and  that  B.  was  not 
separately  liable.  Cotton,  L.  J.,  said:  "We  have 
no  evidence  to  show  why  W.  A.  M.  Barnard  put 
his  name  to  the  acceptance,  but  whatever  his  rea- 
son was  it  did  not  make  him  separately  liable  on 
the  acceptance.  8teeU  v.  IPKinlay,  5  App.  Cas. 
754,  was  cited  by  the  respondent.  In  that  case  the 
bill  was  indorsed  by  a  person  who  was  not  a  party 
to  it,  and  it  was  held  that  such  a  person  might 
make  himself  liable  by  indorsing  it.  But  that  is 
very  different  from  the  acceptance  of  a  bill.  The 
signature  of  Barnard  might  have  had  some  efiect  as 
between  him  and  the  drawer  of  the  bill  if  the  con- 
sideration  for  the  bill  were  taken  into  account,  but 
it  could  give  no  right  to  the  plaintiff,  who  is  a  mere 
holder  by  indorsement,  and  has  no  claim  under  the 
bill  except  against  the  firm."  Lindley,  L.  J.,  said : 
**  There  being  a  firm  consisting  of  two  partners, 
the  only  question  is  whether  this  was  a  joint  ac- 
ceptance or  a  separate  acceptance  of  one  of  the 
partners?  I  am  of  opinion  that  it  is  an  acceptance 
of  the  firm.  I  thought  at  first  that  this  case  was 
like  that  of  Oteen  v.  Van  Uster,  10  C.  B.  818,  but 
there  was  no  authority  in  that  case  for  one  of  the 
partners  to  accept  bills  for  the  firm,  and  therefore 
it  was  held  that  as  he  was  one  of  the   partners  of 


the  firm  named  as  drawees,  and  accepted  the  bill  in 
his  own  name,  he  was  separately  liable.  That  was 
a  different  case  from  this,  in  which  the  partner 
who  signed  the  bill  had  authority  to  bind  the  firm." 
Lopes,  L.  J.,  said:  "The  plaintiff  is  the  indorsee 
for  value  of  a  bill  of  exchange,  and  claims  on  that 
bill  only.  Against  whom  does  he  claim?  The  bill 
is  drawn  on  the  firm,  and  accepted  by  the  firm, 
with  the  name  of  W.  A.  M.  Barnard  written  under- 
neath the  firm's  signature.  Then  certainly  the  firm 
is  liable,  and  for  this  reason,  that  the  only  persons 
who  can  accept  a  bill  are  the  drawees.  An  accept- 
ance is  an  engagement  to  pay  the  amount  for  which 
the  bill  is  drawn  in  money,  and  can  only  be  given 
by  the  person  against  whom  the  bill  is  drawn. 
Therefore  the  only  persons  against  whom  an  action 
could  be  brought  on  the  bill  would  be  the  firm, 
and  it  follows  that  the  plaintiff  is  a  creditor  of  the 
firm  only." 

»  ' 

FOREIGN  ADMIN ISTRATOm  AND  EXEGUTOMS, 
I. 

IK  this  age  and  ooontry  of  easy  and  rapid  inter-oom- 
munioation  the  basiness  interests  of  the  oitizetis  of 
the  different  States  have  become  so  widely  extended 
that  it  frequently  happens  that  decedents  at  the  time 
of  death  have  both  property  and  creditors  in  two  or 
more  jurisdiotions.  Unless  the  tribunals  of  the  dif- 
ferent States  establish  a  uniform  system  of  the  inter- 
state jarisprodence  on  this  most  important  subject, 
an  unseemly  and  unnecessary  conflict  of  jurisdiction 
must  iuevitably  result.  The  purpose  of  the  writer  is 
to  show  by  a  review  of  the  adjudications  what  steps 
have  so  far  been  taken  by  the  courts  toward  the  at- 
tainment of  a  symmetrical,  harmonious  and  just  Code 
by  which  all  questions  of  conflicting  administration 
may  be  settled. 

All  the  authorities  agree  that  no  action  at  lato  can 
be  maintained  by  a  foreign  administrator  or  executor. 
To  entitle  him  to  sue  he  must  secure  appointment  in 
the  State  in  which  he  desires  to  prosecute  the  suit. 
Grant  v.  McDonald^  8  Grant's  Ch.  468;  Conner  v.  FauU 
12Bu8h,144;f'oi7^  v.  Schaeffer,  23  Minn.  9di;  Rucks 
V.  Taylor,  49  Miss.  662;  SoWn  v.  OUman,  1  N.  H.  198; 
Porter  v.  Trott,  30  N.  J.  Eq.  106;  Smith  v.  Tiffany,  16 
Hun,  662;  Parsons  v,  Lyman,  20  N.  Y.  108;  Matter  of 
Webb,  11  Hun,  124;  Doolittle  v  Lewis,  7  Johns.  Ch.  46; 
Vermilyar.  Beatty,  6  Barb.  402;  Warre^\  v.  Eddy,  18 
Abb.  28;  Noonan  v.  Bradley,  9  Wall.  894;  Vaughan  v. 
Northup,  16  Pet.  1 ;  Shakespeare  v.  Fidelity,  97  Penn. 
St.  173;  Taylor  v.  Pennsylvania,  78  Ky.  848;  TerriU  v. 
Crane,  66  Tex.  81 ;  Murphy  v.  Hall,  88  Hun,628;  Oray  v. 
i?y^  6  Civ.  Pro.  887;  Field  v.  Gibson,  56  How.  Pr. 
282;  9.  C,  20  Hun,  274;  Metcalf  v.  Clark,  41  Barb.  46; 
Leonard  v.  Putnam,  61  N.  H.  247;  Story  Confl.  Laws., 
614;  Barton  v.  Biggins,  41  Md.  689;  Musselmmin's 
App.,  101  Penn.  St.  166. 

It  is  also  equally  well  settled  that  no  foreign  exec- 
utor or  administrator  can  be  sued  at  law  in  any  other 
jardisdiction  than  that  in  which  he  has  been  ap- 
pointed. See  above  oases.  But  in  some  cases  courts 
have  entertained  actions  against  them  without  any 
appointment  of  them  as  legal  representatives  in  the 
State  in  which  such  actions  were  instituted.  Field 
V.  Gibson,  20  Hun,  274,  277-8;  Gulick  v.  GtUick,  83 
Barb.  92;  Campbell  v.  Tousey,  7  Cow.  64;  Broton  v. 
Brounh,  1  Barb.  Ch.  189;  MoNamara  v.  Jhpyer,  7  Paige, 
239;  Story  Confl.  Laws,  S  614;  Montalver  v.  Cloven,  82 
Barb.  190;  Marsall  v.  Br^essler,  1  How.  Pr.  (N.  S.)  217; 
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Price  V.  Brown,  10  Abb.  N.  C.  67;  Brown  v.  Knapp,  17 
Hun,  ICO;  Johnson  v.  Jackson,  66  Ga.  336.  These  were 
all  aotioiia  in  equitr. 

In  McNamara  v.  Dwyer,  an  action  was  brought  by 
the  next  of  kin  against  an  administrator  appointed 
in  Ireland  for  an  aooonutingof  money  of  the  estate 
which  he  bad  brought  to  the  State  of  New  Yoric  and 
had  misapplied.  On  the  question  of  the  right  to  main- 
tain the  action  against  the  foreign  administrator,  the 
court  said:  '*  It  appears  to  be  perfectly  well  settled 
that  a  foreign  executor  or  administrator  cannot  main- 
tain a  suit  in  this  State  by  virtue  of  titles,  testamen- 
tary or  of  administration,  granted  abroad,  and  the 
learned  and  very  distinguished  commentator  on  the 
conflict  of  foreign  and  domestic  laws  is  OTidently  of 
the  opinion  that  this  principle  extends  to  suits  brought 
against  the  foreigrn  executor  or  administrator  to  re- 
cover the  property  which  he  has  received  in  that  char- 
acter. Story  Confl.  Laws,  422,  §  513,  614.  I  have  how- 
ever, after  a  careful  examination  of  the  several  oases 
referred  to  by  him,  not  been  able  to  find  any  one  in 
which  it  has  been  directly  decided  that  the  remedy 
against  an  executor  or  administrator,  either  in  behalf 
of  the  next  of  kin  or  of  the  creditors,  is  necessarily 
confined  to  the  courts  of  the  country  in  which  the  let- 
ters testamentary  or  of  administration  were  granted. 
Indeed  to  suppose  such  was  the  law  would  lead  to  the 
conclusion  that  cases  must  frequently  exist  in  which 
there  would  be  a  total  failure  of  justice.  It  is  well 
known  as  a  general  rule  that  executors  are  not  re- 
quired to  give  security  upon  the  granting  of  letters 
testamentary  to  them;  so  that  if  they  remove  to 
another  State  or  country,  taking  the  proceeds  of  the 
testator's  property  with  them,  there  would  be  no  pos- 
sibility of  compelling  them  to  account  for  the  same  by 
a  resort  to  the  tribunal  of  the  State  or  country  where 
probate  of  the  will  was  originally  made.  And  even  in 
the  case  of  an  administrator  who  had  given  security  to 
account  the  remedy  there  might  be  unavailing  in  con- 
sequence of  the  insolvency  of  his  sureties.  *  *  * 
Certainly  if  a  guardian  appointed  in  one  of  our  sister 
States  should  come  into  this  State  with  the  property 
of  his  ward,  or  after  he  had  squandered  the  same  or 
appropriated  it  to  his  own  use  in  the  State  where  he 
received  his  appointment,  there  could  be  no  reasonable 
doubt  as  to  the  jurisdiction  of  this  court  to  compel 
him  to  account  for  and  pay  over^to  his  ward  what  was 
justly  and  according  to  the  laws  of  the  State  in  which 
he  assumed  the  trust.  And  I  confess  I  can  see  no 
reasons  for  giving  such  a  remedy  here  in  the  case  sup' 
posed,  which  would  not  be  equally  applicable  to  the 
case  of  an  executor  or  administrator  coming  into  this 
State  and  bringing  with  him  the  property  which  had 
been  confided  to  him  as  trustee  for  the  creditors  or 
next  of  kin  of  the  decedent." 

The  doctrine  enunciated  by  this  case  is  unquestion- 
ably sound,  no  injustice  is  done  to  any  one  by  its  ap- 
plication, because  the  creditors  and  next  of  kin  of  the 
jurisdiction  in  which  the  personal  representative  was 
appointed  are  fully  protected  under  it,  and  have  the 
same  measure  of  justice  raeeted  out  to  them  in  the 
foreign  State  that  they  would  have  received  had  the 
proceeding  been  instituted  in  the  State  of  their  domi- 
cile. The  rule  that  the  foreign  representative  may  be 
required  to  account  in  any  jurisdiction,  though  not 
that  in  which  he  was  appointed,  is  qualified  by  the 
further  eminently  just  principle  that  the  distribution 
is  to  be  the  same  as  It  would  have  been  in  the  State  in 
which  the  foreign  representative  received  his  appoint- 
ment. 

In  MoNamarar,  Ihoyer,  the  chancellor  said :  **Those 
assets  must  be  distributed  among  the  next  of  kin  or  ap- 
plied to  the  payment  of  debts  in  the  same  manner  as 
Uiough  the  remedy  tnas  sought  by  the  creditors  or  dis- 
tributers  at   the  place   of  his  original   appointment. 


although  he  may  have  removed  udth  the  assets  to  another 
country.**    ♦    «    ♦    **  I  admit  that  in  the  enforcement 
of  the  remedy  against  the  personal  representative  of 
the  decedent  in  the  tribunals  of  another  government, 
respect  must  be  had  to  the  nature  and  extent  of  his 
liability  according  to  the  laws  of  the  State  or  country 
from  which  he  derived  his  authority  to  administer  the 
assets  of  the  decedent;  so  far  at  least  as  respects  that 
part  of  such  assets  which  was  within  the  jurisdiction  of 
the  State  or  country  from  which  he  derived  such  au- 
thority.*'   In  this  case  the  court  expressly  recognized 
a  distinction  between  an  action  at  law  and  a  suit  in 
equity,  and  disapproved  Campbell  y,  Tousey,  7  Ck>w.  64, 
in  which  it  was  held  that  an  action  at  law  would  lie. 
The  reason  for  the  distinction  is  obvious.    In  an  ac- 
tion at  law  no  question  of  the  rights  of  other  parties 
interested  in  the  estate  can  ha  passed  upon ;  whereas 
in  a  suit  in  equity  all  questions  arising  between  resi- 
dent and  non-resident  creditors  and  next  of  kin  and 
all  persons  interested  in  the  estate  in  any  manner  can 
be  raised,  and  the  rights  of  the  different  parties  ad- 
justed upon  an  equitable  basis.    The  chancellor  said: 
**  I  confess  I  have  some  doubt  whether  he  ought  to  be 
called  to  account  therefor  in  a  court  of  law  as  an  ex- 
ecutor de  son  tort.    But  I  can  see  no  valid  objection  to 
a  suit  against  him  in  this  court  where  he  msy  have  the 
full  benefit  of  his  administration  of  the  estate  abroad, 
and  where  full  and  ample  justice  can  be  administered 
without  regard  to  the  technical  form  of   the  suit." 
The  decision  of  the  chancellor  in  this  case  is  charac- 
terized by  such  a  spirit  of  liberality,  and  enlightened 
international    comity,    that    it    is   entitled    to   rank 
among  the  great  adjudications  of  the  State.    Not  only 
does  it  aim  to  do  justice  to  the  plaintiffs,  but  it  recog- 
nizes all  rights  under  the  laws  of  the  country  in  which 
the  administration  was  granted ;   it  courteously  gives 
effect  to  those  laws,  and  even  accords  to   the  defend- 
ant who  is  false  to  his  trust  the  same  measure  of  jus- 
tice that  he  could  claim  in  the  courts  of  the  country 
in  which   he  was  appointed.    On  this   last  point  the 
chancellor  said:    "On  such  an  accounting  however 
the  defendant  will  be  entitled  to  all  such  allowances 
as  by  the  laws  of  Ireland  he  would  be  entitled  to  in  a 
suit  brought  against  him  for  an  account  and  settle- 
ment of  his  trust  in  the  courts  of  that  country."   The 
whole  trend  of  this  decision  is  simply  to  this  effect, 
that  the  personal  representative, having  passed  beyond 
the  control  and  jurisdiction  of  the  courts  of  that  State 
in  which  he  should  be  called  to  account  for  the  man- 
ner in  which  he  has  discharged  his  trust,  the  courts  of 
the  State  in  which  he  is  found  will  courteously  lend 
their  assistance  to  compel  him  by  their  decrees  to  do 
precisely  what  the  courts  of  the  other  State  would 
have  compelled  him  to  do,  had  he  not  escaped  from 
its  jurisdiction.    This  case  if  followed  in  other  juris- 
dictions will  be  productive  of  harmony,  and  in  a  large 
measure  prevent  unbecoming  judicial  conflicts. 

In  Hedenburgh  v.  Hedenburgh,  46  Conn.  30,  the 
court  makes  a  distinction  between  property  brought 
by  a  foreign  executor  into  that  State  and  property 
already  there  which  betakes  into  possession  holding 
that  in  only  the  latter  case  can  he  be  sued  there  by  a 
creditor. 

The  reason  for  the  doctrine  that  a  foreign  admin- 
istrator or  executor  has  no  right  to  maintain  an  ac- 
tion in  a  State  in  which  he  has  not  been  appointed  Is 
not  that  his  title  is  defective.  All  the  cases  ftgree  that 
the  personal  representative  of  the  domicile  is  vested 
with  the  title  to  all  the  personal  property  wheresoever 
situated.  Matter  of  the  Estate  of  Butter,  88  N.  T.  897, 
400;  I^terson  v.  Chemical  Dank,  82  id.  21,  43;  Wilktns 
V.  Ellett,  108  U.  S.  258.  All  the  cases  agree  on  this 
proposition.  , 

The  reason  for  denying  him  the  right  to  sue  Is  based 
upon  the   principle  that  property   located  within  a 
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State  is  subject  to  the  laws  of  that  State  for  the  pro- 
tection of  resident  creditors  and  other  persons  inter- 
ested  in  it.  Same  cases  last  above,  and  Story  Confl. 
Laws,  %bVZ. 

In  Merson  v.  Chemical  Bank^  the  court  say  on  this 
point  at  page  43:  **It  is  not  therefore  because  the 
executor  or  administrator  has  no  right  to  the  assets  of 
the  deceased  existing  in  another  country,  that  he  is 
refused  a  standing  in  the  courts  of  such  country,  for 
his  title  to  such  assets,  though  conferred  by  the  law  of 
tlie  domicile,  is  recognized  everywhere.  Reasons  of 
form  and  a  solicitude  to  protect  the  rights  of  credi- 
tors and  others,  resident  in  the  jurisdiction  in  which 
the  assets  are  found,  have  led  to  the  disability  of  for- 
eign executors  and  administrators,  which  disability, 
however  inconsistent  with  principle,  is  very  firmly  es- 
tablished.* 

In  WWcins  v.  EUett,  the  court  say :  "  But  the  rea- 
son for  the  last  rule  Is  the  protection  of  the  rights  of 
citizens  of  the  State  in  which  the  suit  is  brought,  and 
the  objection  does  not  rest  on  any  defect  of  the  ad- 
ministrator's title  in  the  property,  but  upon  his  per- 
sonal incapacity  to  sue  as  administrator  beyond  the 
jurisdiction  which  appointed  blm. 

It  being  the  established  law  that  foreign  executors 
or  administrators  cannot  sue  in  a  State  in  which  they 
have  not  been  appointed,  can  such  representatives 
assign  their  right  of  action  or  transfer  the  decedent's 
property  in  such  foreign  jurisdiction  so  as  to  enable 
the  assignee  or  transferee  to  sue  therein  ?  Where 
there  Is  no  administration  in  such  foreign  country  and 
no  creditors  or  next  of  kin  therein  the  cases  agree 
that  such  assignment  Is  valid,  and  the  assignee  may 
sue.  Owen  v.  Moody,  29  Miss.  79;  Smith  v.  Tifany,  10 
Hun,  552;  Peterson  v.  Chemical  Bank,  82  N.  T.  21; 
MiildUbrook  v.  Merchants  Bank,  27  How.  Pr.  474;  8. 
C..24  id.  207;  Biddick  v.  Moore,  65  N.  0.  882;  Barrett  v. 
Barrett,  8  Me.  353;  Hutohinav,  State  Bai\k,  12  Met.  421; 
Mackayy.  Church  (R.  I.  Sup.  Ct.  1885),  1  New  England 
Hep.  Ul:  Campbell  v.  Brown,  64  Iowa,  425;  S.  C,  52 
Am.  Rep.  446.  None  of  these  cases  hold  that  such  an 
assignment  or  transfer  is  valid  as  against  creditors  in 
the  jurisdiction  in  which  the  assignee  sues  or  as 
against  personal  representatives  there. 

In  Mackay  v.  Church,  the  court  expressly  declared 
that  it  would  not  attempt  to  decide  the  question 
under  such  circumstances,  the  facts  of  the  case  not 
calling  for  any  such  decision.  Referring  to  the  fact 
that  some  of  the  authorities,  which  held  that  the  as- 
signee could  not  sue,  assigned  as  one  of  the  reasons 
for  the  doctrine  the  protection  of  resident  creditors, 
the  court  said :  **  This  last  consideration  does  not 
apply  in  the  case  before  us  for  it  does  not  appear  that 
there  are  any  creditors  of  William  E.  Duffy  in  this 
State.*'  ♦  ♦  ♦  "We  therefore  hold  that  in  a  case 
like  this,  in  which  no  interests  but  those  of  the  parties 
to  the  note  are  involved,  and  tee  any  this  vrUhout  pa««- 
ing  on  the  effect  of  the  transfer  when  there  are  creditors 
in  this  State,  an  administrator  may  transfer  a  note 
upon  which  the  indorsee  may  sue  in  this  State.'' 

In  Peterswi  v.  Chemical  Bank,  it  appeared  that  t);iere 
were  no  creditors  of  the  decedent  in  the  State  of  New 
York  in  which  the  action  was  brought  by  the  assig- 
nee. But  it  would  seem  that  the  existence  of  creditors 
here  would  have  made  no  difference,  for  such  is  the 
clear  meaning  of  the  two  opinions  which  were  deliv- 
ered. Denio,  C.  J.,  on  this  point  says:  **I  have  not 
thus  far  referred  to  the  circumstance  that  Ck>hen  was 
shown  not  to  have  owed  any  debts  in  this  State.  The 
fact  was  proved  as  strongly  as  In  the  nature  of  the 
case  such  a  position  could  be  established.  The  ad- 
ministrator, whose  business  it  was  to  ascertain  the 
existence  of  debts  and  the  confidential  servant  of 
Cohen,  who  was  very  familiar  with  his  transactions, 
affirmed    that  there   were  none;  and  the  defendant 


gave  no  evidence  on  the  subject.  The  motive  of  pol- 
icy for  forbidding  the  withdrawal  of  assets  to  the  pre- 
judice of  domestic  creditors  did  not  therefors  exist  in 
this  case.  Still  if  the  rule  is  that  neither  the  foreign 
administrator  nor  his  assignee  can  maintain  an  ac- 
tion in  our  courts  to  collect  a  debt  against  a  debtor 
residing  here  on  account  of  its  tendency  to  prejudice 
domestic  creditors,the  exceptional  features  of  the  pres- 
ent case  would  not  change  the  principle.  But  I  am  of 
opinioii  t/mt  the  objection  should  be  regarded  as  formal 
that  it  does  not  exist  where  the  plaintiff  is  not  a  foreign 
executor  or  administrator,  but  sues  in  his  own  right 
though  his  title  may  be  derived  from  such  a  representor 
tive,"  And  Judge  Potter  snys,  at  page  51 :  '*  The  de- 
fendants set  up  no  equities  against  the  demand  itself 
nor  against  the  testator  by  counter  claim,  recoupment 
or  offset.  Tliey  stand  in  no  relaiiorh  of  trustees  for  the 
creditors  of  the  testator  residing  in  tJiis  State,  if  any 
iliere  were.^'  These  opinions  on  this  point  were  how- 
ever merely  obiter  as  it  appeared  that  there  were  in 
fact  no  creditora  to  be  protected. 

There  are  very  respectable  authorities  holding  that 
the  assignee  of  a  foreign  personal  representative  can- 
not sue  the  debtor  in  the  Slate  in  which  the  debtor  re- 
sides. Thompson  Y.  Williams,  2  N.  H.  191;  Dial  v. 
Qarvij,  14  S.  C.  573;  Steams  v.  Bumham,  6  Me,  26L 

In  so  far  as  these  oases  rest  upon  the  principle  of 
protecting  resident  creditors,  they  have  a  very  sub- 
stantial foundation.  The  incapacity  of  foreign  execu- 
tors or  administrators  to  sue  in  any  jurisdiction  in 
which  they  have  not  been  appointed  originally  grew 
out  of  this  policy  of  the  State  to  favor  its  own  citi- 
zens. This  rule  affords  no  protection  to  the  citizen  if 
the  personal  representative  can  collect  and  remove  be- 
yond the  jurisdiction  of  the  State  a  claim  against  a 
resident  debtor  by  selling  it  to  another,  who  may  sue 
on  it  without  any  disability.  If  the  assignee  may  sue 
when  there  are  resident  creditors,  then  the  doctrine — 
ordained  for  the  protection^  of  the  citizen  who  is  a 
creditor,  that  the  foreign  executor  or  administrator 
cannot  sue,  is  of  no  conceivable  benefit  to  the  citizen, 
and  might  as  well  be  overruled.  It  is  a  very  simple 
evasion  of  this  rule  to  assign  the  claim  to  a  merely 
nominal  assignee  who  will  account  to  the  personal  rep- 
resentative after  he  has  collected  the  claim  by  suit, 
and  thus  In  effect  the  representative  sues  and  with- 
draws the  fund  from  the  jurisdiction  In  which  the 
creditor  whom  the  State  la  so  anxious  to  protect,  re- 
sides. While  in  the  case  of  an  executor  or  administra- 
tor the  disability  to  sue  in  a  foreign  State  is  absolute 
and  not  dependent  upon  the  existence  or  non-exist- 
ence there  of  resident  creditors,  yet  in  the  case  of  an 
Bsslgruae  it  would  be  well  to  deny  him  the  right  to  sue 
only  when  the  rights  of  resident  creditors  might  be 
affected.  Such  a  doctrine  would  be  sound  on  princi- 
ple. The  refusal  to  allow  the  assignee  to  enforce  his 
claim  where  there  were  resident  creditors  would  not 
be  based  upon  his  iuoapaoity  to  sue  on  any  defect  in 
his  title,  but  upon  the  fundamental  and  universal 
principle  that  every  government  has  complete  control 
overall  property  within  its  territorial  limits,  and  will 
hold  such  property  for  the  benefit  and  protection  of 
its  citizens.  Death  instantly  creates  a  claim  upon  all 
the  property  of  the  decedent  in  favor  of  his  creditors 
superior  to  the  claims  of  all  others.  It  is  the  policy  of 
every  State  to  holdall  property  within  its  jurisdiction 
for  the  satisfaction  of  the  claims  of  its  resident  credi- 
tors, instead  of  suffering  the  property,  to  be  removed 
and  the  citizens  compelled  to  resort  to  the  tribunals  of 
a  foreign  government  to  enforce  their  demands.  Al- 
though for  some  purposes  a  debt  is  held  to  have  its 
situs  at  the  domicile  of  the  creditor,  yet  for  the  pur- 
pose of  granting  administration  the  debt  is  declared 
by  all  the  authorities  to  have  its  situs  at  the  domicile 
of  the  debtor;  and  all  the  adjudications  agree  that  a 
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debt  owing  by  A.  to  B.  maj  Imb  attached  by  C,  &  cred- 
itor of  B.,  in  the  State  ia  which  A.  resides,  althoa^h 
B.  is  not  a  resident  of  that  State.  This  is  done  every 
day,  and  clearly  shows  that  the  debt  is  properly 
within  the  State  in  which  the  debtor  resides,  for  other- 
wise it  could  not  be  attached  there,  the  creditor  to 
whom  such  debt  is  owing  being  a  non-resident.  That 
a  debt  is  property  at  the  domicile  of  a  debtor  for  the 
purposes  of  admlntstrallon  Is  held  In  the  following 
cases:  Foxy.  Carr,  16 Hun,  434;  Weaver  v.  Nonoood, 
69  Miss.  665;  Speed  v.  Kelly ^  Id.  47;  PinneyY.McOregor, 
102  Mass.  186;  Owen  v.  Miller,  10  Ohio  St.  186:  Chap- 
man V.  Fi8h,  6  Hill,  654;  Wyman  v.  HahUad,  109 U.  S. 
656;  Slocxim  y.  Sanford^  2  Conn.  633.  And  It  has 
been  held  that  the  fact  that  a  bill  or  note  has 
been  given  for  the  debt,  and  such  bill  or  note  is  In 
another  State  does  not  afPect  the  question.  See  same 
cases.  But  in  Ooodlet  y.  Anderson,  7  Lea,  286,  and  SL 
John  y.  HodgeSt  9  Baxt.  334,  the  court  held  that  the 
administrator  of  the  domicile  of  the  debtor  had  no 
title  to  negotiable  notes,  which  had  been  given  for  the 
debt,  but  that  the  administrator  of  the  decedents 
domicile,  where  the  notes  were,  had  title  to  them. 
The  debt  then,  being  property  of  the  domicile  of  the 
debtor  for  the  purposes  of  administration,  It  naturally 
follows  that  the  claim  of  the  assignee  of  such  debt, 
being  no  stronger  than  that  of  the  representative  from 
whom  he  purchased  it,  is  subject  to  the  rights  of  resi- 
dent creditors,  because  It  is  subject  to  their  rights  in 
the  hands  of  the  representative,  and  the  assignee 
therefore  should  not  be  allowed  to  collect  his  claim  by 
suit  until  the  resident  creditors  are  protected;  other- 
wise the  State  through  Its  tribunals  voluntarily  relin- 
quishes, to  the  detriment  of  Its  own  citizens,  property 
within  Its  jurisdiction  and  under  Its  control. 

In  Dii  Val  V.  Marshall,  30  Ark.  230,  it  was  held  that 
an  assignment  by  the  administrator  of  the  domicile  of 
the  decedent  of  a  judgment  recovered  in  another 
State  was  void  as  against  an  administrator  of  the  same 
estate  appointed  lu  that  State  before  the  assignment, 
even  though  there  were  no  creditors  in  that  State. 
This  decision  is  undoubtedly  sound,  for  upon  the  ap- 
pointment of  the  ancillary  administrator  he  became 
vested  with  the  title  to  all  property  of  the  decedent 
within  the  State,  and  the  administrator  of  the  domi- 
cile had  no  more  authority  to  sell  the  judgment  after 
that  than  a  stranger. 

While  the  personal  representative  cannot  sue  In  a 
foreign  State,  yet  If  the  debtor  pay  to  him  the  debt 
owing  to  the  decedent*s  estate,  the  payment  will  be 
valid  If  made  In  the  State  in  which  such  personal  rep- 
resentative was  appointed.  WiUcins  v.  Ellett,  106  U.S. 
250;  K/etn  V.  French,  67  Miss.  662;  Wilktns  v.  EUett,  9 
Wall.  740;  Parsons  v.  Lyman,  20  N.  Y.  103;  WiUiams 
y,  Stoars,  6  Johns.  Ch.  363;  DoolUUe  v.  Letois,  7  id.  46; 
Vroom  V.  Van  Home,  10  Paige,  649;  Tecothick  v. 
Anstin,  4  Mason,  33;  Shakespeare  v.  Fidehty,  VI  Penn. 
St.  173;  SUf^ena  v.  QayUrrd,  11  Mass.  266;  MerriU,  v. 
New  England  Life  Ins.  Co.,  103  id.  246;  Eq,  Life  Ass- 
Soc,  76  Ala.  641;  S.  C,  62  Am.  Rep.  346. 

The  reason  for  this  rule  Is  manifest.  The  debtor 
having  come  Into  the  jurisdiction  In  which  the  per- 
sonal representative  may  sue  him,  and  thus  compel 
him  to  pay  the  debt,  Is  certainly  justified  in  paying  the 
debt  voluntarily.  That  he  may  be  sued  while  in  the 
State  in  which  the  representative  was  appointed  can 
admit  of  no  doubt.    Saunders  v.  Weston,  7ft  Me.  86. 

It  has  been  intimated  however  that  if  the  debtor  de- 
parts from  bis  State  of  residence,  in  which  an  ancil- 
lary administrator  has  been  appointed,  for  the  purpose 
ot  defrauding  him,  no  payment  to  another  adminis- 
trator, even  in  a  suit,  will  protect  him  against  liability 
to  the  acministrator  ot  the  State  in  which  he  resides. 
fox  V.  Carr,  10  Han,  434, 439,  440. 


The  fact, that  at  the  time  the  delitor  is  sued  or  i 
the  payment  In  the  foreign  State  there  is  an  adminis- 
trator to  whom  he  could  make  payment  in  his  own 
State,  does  not  seem  to  affect  the  nature  of  the  pay- 
ment as  a  complete  discharge  of  the  debt.  Fox  v.  Carr, 
16  Hun,  484.  But  see  contra,  Ferguson  v.  Morris,  67 
Ala.  300.  This  was  held  the  rale  in  case  of  an  action 
to  recover  the  debt  in  the  case  cited.  There  was  at  the 
time  the  suit  was  brought  in  the  State  of  New  York 
an  administrator  in  the  State  of  North  Carolina, which 
was  the  State  in  which  administration  was  originally 
granted,  and  was  the  domicile  of  the  deoedent  at  the 
time  of  his  death.  The  ground  upon  which  the  decis- 
ion was  placed  was  that  the  debt  followed  the  person 
of  the  debtor,  and  that  althongh  it  was  originally  prop- 
erty in  North  Carolina  where  the  debtor  resided  and 
vested  in  the  administrator  there,  yet  that  when  the 
debtor  came  into  the  State  of  New  York  the  debt  be- 
came assets  in  that  State,  and  as  such  could  be  col- 
lected by  the  ancillary  administrator  there.  It  is  diffi- 
cult to  reconcile  this  case  with  principle.  The  ques- 
tion was  not  one  of  jurisdiction  over  the  person  of  the 
defendant  debtor,  but  of  title  to  the  debt.  In  the  first 
place  it  vested  in  the  domiciliary  administrator  while 
the  debtor  was  a  resident  of  the  State.  How  could 
that  title  be  divested  by  any  act  of  the  debtor?  In  the 
second  place  It  never  became  assets  in  the  State  of 
New  York  because  the  debtor  was  not  domiciled  there 
at  the  time  suit  was  brought,  but  was  there  only  tem- 
porarily. The  debt  follows  the  domioUe  of  the  debtor, 
and  not  the  person,  in  all  his  wanderings.  See  Saun- 
ders V.  Weston,  74  Me.  86. 

Whether  payment  in  the  State  in  which  the  debtor 
lives  to  a  foreign  representative  will  dischaiige  the 
debt  in  all  oases  Is  not  definitely  settled.  It  has  been 
held  that  If  there  are  no  creditors  or  next  of  kin  In 
the  State  In  which  the  debtor  resides,  and  no  executor 
or  administrator  appointed  therein,  payment  will  be 
good  as  against  an  administrator  snbsequently  ap- 
pointed. Wilkins  V.  EUett,  9  Wall.  740;  8.  C,  108  U.S. 
256;  KlHn  v.  French,  67  Miss.  662;  Shakespeare  v.  Fi- 
delity, 97  Penn.  St.  173;  Oibson  v.  Powder,  40  Ark.  195. 
And  In  Wyman  v.  Haistead,  109  U.  S.  666,  the  Supreme 
Court  said :  *'  But  payment  to  the  administrator  ap- 
pointed In  the  State  in  which  the  intestate  had  his 
domicile  at  the  time  of  his  death,  whether  made 
within  or  teUhout  that  State,  is  good  against  any  ad- 
ministrator appointed  elsewhere.**  This  broad  and 
comprehensive  language  would  justify  payment  trtf^Ato 
the  State  of  the  debtor's  domicile,  althongh  there  were 
creditors  therein.  The  authorities  seem  to  be  against 
such  a  doctrine. 

In  Ferguson  v.  Morris,  67  Ala.  300,  the  court  held 
that  such  payment  afforded  no  protection  against  the 
claims  of  creditors  who  were  residents  of  that  State. 
Judge  Story  declares  it  to  be  hu  opinion  that  such  a 
payment  would  not  constitute  a  good  defense  to  tbo 
claim  of  a  subsequently  appointed  administrator  iu 
the  debtor's  domicile.  He  says :  "  Suppose  an  admin- 
istration should  afterward  be  granted  In  the  foreign 
country,  would  it  be  any  bar  to  an  action  brought  by 
the  foreign  administrator  against  the  debtor  for  the 
same  debt,  that  the  debtor  had  already  paid  It  to 
another  administrator,  who  had  no  right  to  demand  It 
Invlrtueof  his  original  administration,  and  who  there- 
fore might  properly  be  deemed  a  stranger  to  the  debt/ 

♦  ♦  ♦  <<  It  seems  snfOclent  to  fenswer  these  qa^ 
tlons  in  the  affirmative  without  shaking  some  of  tb® 
best  established  principles  of  international  law  on  tbi^ 
subject.*'    Story  Confl.  Laws,  S  616a. 

The  great  jurist  is  cleariy  rlg^t  in  oases  where  it  »P^ 
pears  that  there  are  creditors  in  the  debtor's  domioilOt 
but  in  so  far  as  he  intimates  an  opinion  that  the  P»7' 
ment  would  not  be  justifiable  in  apj;case  as  agst"** 
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the  adminiBtrator  subaeqneotlj  appointed  in  that  jo- 
risdiotion,  his  opinion  has  not  been  aoquiesoed  in. 

In  Vroom  v.  Van  Home,  10  Paige,  649,  656-7 :  Klein 
T.  French,  the  courts  incline  to  the  view  that  payment 
would  not  discharge  the  debt  if  there  were  creditors 
of  the  decedent  in  the  domicile  of  the  debtor  where 
the  payment  was  made.  But  in  Parsons  t.  Lyman^  20 
N.  T.  103,  Judge  Deuio  gare  utterance  to  a  dictum 
that  the  presence  of  creditors  in  the  debtor's  State 
would  malce  no  difference.  In  this  case  the  payment 
was  made  in  New  Torlc  to  a  Ck>nnecticut  administra- 
tor of  a  debt  owing  to  the  decedent  by  a  resident  of 
Kew  Yorlc.  The  court  held  that  the  same  administra- 
tor, being  subsequently  appointed  in  the  State  of  Kew 
York,  could  not  be  called  upon  in  that  State  to  ac- 
count a^ain  for  the  debt,  he  having  already  accounted 
for  it  in  Connecticut.  The  case  however  does  not  de- 
cide whether  the  payment  would  have  been  good 
and  the  administrator  either  required  to  account  for 
it  again  in  New  York  or  to  sue  the  debtor  for  the 
debt,  had  there  been  creditors  in  that  State  to  be  pro- 
tected. Judge  Denio  says,  at  page  UB :  **  The  fact  that 
those  assets  were  at  one  time  within  one  jurisdiction, 
or  had  existed  in  the  shape  of  a  debt  owing  by  a  resi- 
dent of  this  State,  is  of  no  legal  consequence.  In  stat- 
ing this  position,  I  of  course*  exclude  any  consideration 
of  oases  where  a  lien  by  way  of  attachment  or  other- 
wise bad  been  fastened  upon  the  property,  or  where 
any  claims  of  a  domestic  executor  or  administrator 
had  attached  to  it  before  it  had  passed  into  the  hands 
of  the  party  claiming  under  the  foreign  title.  I  might 
'also  exclude  the  case  of  beneficiaries  of  a  trust  residing 
in  this  State  as  legatees  or  creditors  of  a  testator  whose 
executors,  appointed  in  another  State,  had  come  here 
and  received  by  voluntary  delivery  or  payment  the 
personal  assets  of  the  estate,  for  In  the  case  before  us 
the  respondent  received  in  Connecticut  and  invested 
the  moneys  for  which  he  had  been  adjudged  liable  to 
account  to  the  surrogate  of  New  York,  tDhUe  every  per- 
son interested  in  the  estate  toas  a  resident  of  Vie  State  of 
ConnecticuL  But  if  that  were  othertoise,  I  conceive 
that  it  would  make  no  difference,'*  See  also  Treoolhick 
V.  Atuftin,  4  Mason,  83. 

Where  a  debt  is  evidenced  by  an  instrament  as  a 
bond  or  note,  the  actual  situs  of  the  instrument  is  the 
situs  of  the  debt,  irrespective  of  the  domicile  of  the 
debtor.  Goodlet  v.  Anderson,  7  Lea  (Tenn.),  286;  SU 
Johnv.  Hodges,  9  Baxt.  (Tenn.)  884;  Beers  v.  Shannon, 
73  N.  Y.  292;  Byron  v.  Byron,  Cro.  Eliz.  472;  DoolitOe 
V.  Leufis,  7  Johns.  Ch.  44;  Whit^hurst  v.  WhiUhurst,  6 
Ya.  L.  J.  64;  Speed  v.  KeUy,  69  Miss.  47. 

In  Doolittle  v.  Lewis  the  chancellor  held  that  the 
foreign  executor  or  administrator  of  a  non-resident 
mortgagee  might  in  his  own  name  enforce  the  power 
contained  in  the  mortgage  of  sale  in  case  of  default, 
without  taking  out  letters  in  the  State  where  the 
mortgaged  property  lay,  the  bond  and  mortgage  being 
in  the  possession  of  the  decedent  at  the  time  of  his 
death  in  the  State  in  which  the  personal  representative 
was  appointed,  and  being  in  the  possession  of  such  rep- 
resentative in  such  State  all  the  time  subsequent  to 
his  death. 

Qur  C  H.  Corliss. 

POUOHKSSPSIS,  N.  Y. 


CITlZEmElF^''  INHABITANT,'' 

OONllXGTIOUT  SUPBEME  (X)UBT  OF  EBBOBS. 
HAY  8. 1886. 

Town  of  Nbw  Habttord  v.  Town  of  Canaan. 
L.  was  born  In  1886  in  BUssaofausetts,  his  father  being  an 
alien  resident  there.   When  L.    wss  fire  years  old  his 
fMher  removed  with  his  family  to  Connecticut,  residing 


in  several  towns,  but  acquiring  no  settlement  In  them, 
and  finally  settling  in  N. ,  where  he  resided  till  after  L. 
became  of  age.  After  reaching  his  majority  L.  resided 
more  than  six  years  in  N.,  self-supporting  and  paying  all 
assessed  taxes.  Held,  that  L.  was  a  citizen  by  birth,  and 
that  in  coming  from  another  town  in  the  State  toN*  he 
came  as  an  "inhabitant.'^ 

ACTION  to  recover  for  supplies  furnished  to  apaa- 
per.    The  opinion  states  the  case. 

X.  B.  Dean  and  W.  B.  Smith,  for  appellant. 

A,  H.  Fenn,  for  appellees. 

Pardee,  J.  LaFayette  Parrott  was  bom  in  1836  in 
Massachusetts,  his  father  being  an  alien  resident  there. 
Some  five  years  thereafter,  the  father  removed 
with  his  family,  including  LaFayette,  into  this 
State,  residing  first  for  about  two  years  in  Colebrook, 
then  for  about  the  same  length  of  time  in  Winchester, 
going  thence  to  Norfolk,  where  he  resided  until  186S. 
In  1865,  in  Norfolk,  he  was  naturalized,  LaFayette  be- 
ing then  a  minor.  After  attaining  majority  the  latter 
resided  more  than  six  years  in  Norfolk,  preenmp> 
tively  self-supporting  and  paying  all  assessed  taxes. 
In  1879  he  came  to  want  In  the  town  of  New  Hart- 
ford, but  had  not  then  acquired  a  settlement  there 
under  the  pauper  laws.  The  latter  town  expended 
money  for  his  support,  and  claiming  that  the  town  of 
Canaan  is  his  place  of  settlement,  brought  this  suit 
for  re-payment. 

In  Lynch  v.  Clarke,  1  Sandf.  Ch.  684,  it  is  said  as  fol- 
lows :  **  Upon  principle  therefore  I  can  entertain 
no  doubt  but  that  by  the  law  of  the  United  States, 
every  person  born  within  the  dominion  and  allegiance 
of  the  United  States,  whatever  was  the  situation  of 
his  parents,  is  a  natural-born  citizen.  It  is  surprising 
that  there  has  been  no  judicial  decision  upon  this 
question.  None  was  found  by  the  counsel  who  argued 
this  cause,  and  so  far  as  I  have  been  able  to  ascertain, 
it  never  has  been  expressly  decided  in  any  of  the 
courts  of  the  respective  States  or  of  the  United  States. 
This  circumstance  itself,  in  regard  to  a  point  which 
must  have  occurred  so  of  ten  In  the  administration  of 
justice,  furnishes  a  strong  inference  that  there  has 
never  been  any  doubt  but  that  the  common-law  rule 
was  the  law  of  the  land.  This  inference  is  confirmed 
and  the  position  made  morally  certain  by  such  legis- 
lative, judicial  and  legal  expositions  as  bear  upon  the 
question.  Before  referring  to  these  I  am  bound  to 
say  that  the  general  understanding  of  the  legal  pro* 
fession,  and  the  universal  impression  of  the  public 
mind,  so  far  as  I  have  had  the  opportunity  of  knowing 
it,  is  that  birth  in  this  country  does  of  itself  consti- 
tute citizenship.  Thus  when  at  an  election  the  In- 
quiry is  made  whether  a  person  offering  to  vote  is  a 
citizen  or  an  alien^  if  he  answers  that  he  is  a  native  of 
this  country.  It  is  received  as  conclusive  that  he  is  a 
citizen.  No  one  inquires  further.  No  one  asks 
whether  his  parents  were  citizens  or  were  foreigners. 
It  is  enough  that  he  was  bom  here,  whatever  was  the 
status  of  his  parents.  I  know  that  common  consent 
is  sometimes  only  a  common  error,  and  that  public 
opinion  is  not  any  authority  on  a  point  of  law.  But 
this  is  a  question  which  is  more  important  and  more 
deeply  felt  in  reference  to  political  rights  than  rights 
of  property.  The  unlversidity  of  the  public  sentiment 
in  this  instance  is  a  part  of  the  historical  evidence  of 
the  state  and  progress  of  the  law  on  the  subject,  in- 
dicates the  strength  and  depth  of  the  common-law 
principle,  and  confirms  the  position  that  the  adoption 
of  the  Federal  Constitution  wrought  no  change  in  that 
principle." 

In  McKay  v.  Campbell,  2  Sawy.  118,  it  is  said :  **  By 
the  common  law  a  child  bom  within  the  allegiance  of 
the  United  States  is  born  a  snbjept> thereof  without 
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referoDoe  to  the  political  status  or  ooudition  of  its 
parents.** 

lu 2  Kent  Com.  (9thed.)l,  it  is  said  that  "natives 
are  all  persons  born  [within  the  jurisdiction  and  Lalle- 
giauce  of  the  United  States.**  To  the  text  is  subjoined 
the  following  note :  **  This  is  the  rule  of  the  common 
law,  without  any  regard  or  reference  to  the  political 
condition  or  allegiance  of  their  parents,  with  the  ex- 
ception of  the  children  of  embassadors*  who  are  in 
theory  born  within  the  allegiance  of  the  foreign 
power  they  represent.  Calffin'a  case,  7  Coke»  1 ;  Lynch 
y.  Clarke,  1  Sandf.  Ch.  584,  688.**  In  this  last  case  the 
doctriuH  relative  to  the  distinction  between  aliens  and 
citizens  in  the  jurisprudence  of  the  United  States  was 
extensively  and  learnedly  discussed,  and  it  was  ad- 
judged that  the  subject  of  alienage,  under  our  na- 
tional compact,  was  a  national  subject,  and  that  the 
law  on  this  subject  which  prevailed  in  all  the  United 
States  became  the  common  law  of  the  United  States 
when  the  union  of  the  States  was  consummated ;  and 
the  general  rale  above  stated  is  consequently  the  gov- 
erning principle  or  common  law  of  the  United  States, 
and  not  of  the  individual  State  separately  consid- 
ered. 

The  right  of  citizenship,  as  distln^ished  from  alien- 
age, is  a  national  right,  character,  or  condition,  and 
does  not  pertain  to  the  individual  States  separately 
considered.  The  question  is  of  national  and  not  in. 
dividual  sovereignty,  and  is  governed  by  the  principle 
of  the  common  law  which  prevails  in  the  United 
States,  and  became,  under  the  Constitution,  to  a  lim- 
ited extent,  a  system  of  national  jurisprudence.  It 
was  accordingly  held  in  that  case  that  the  complain- 
ant, who  was  born  in  New  York  of  alien  parents,  dur- 
ing their  temporary  sojourn  there,  and  returned  while 
an  infant,  being  the  first  year  of  her  birth,  with  her 
parents  to  their  native  country,  and  always  resided 
there  afterward,  was  a  citizen  of  the  United  States  by 
birth.  This  was  the  principle  of  the  English  common 
law  in  respect  to  all  persons  bom  within  the  king's 
allegiance,  and  was  the  law  of  the  colonies,  and  be- 
came the  law  of  each  and  all  of  the  States  when  the 
Declaration  of  Independence  was  made,  and  con- 
tinued so  until  the  establishment  of  the  Constitution 
of  the  United  States,  when  the  whole  exclusive  juris- 
diction of  this  subject  of  citizenship  passed  to  the 
United  States,  and  the  same  principle  has  there  re- 
mained.** 

In  Field*s  International  Code,  132,  it  is  said:  *'A 
legitimate  child,  wherever  born,  is  a  member  of  the 
nation  of  which  its  father  at  the  time  of  its  birth  was 
a  member.**  Upon  this  Morse,  in  his  work  on  Citizen- 
ship, p.  17,  thus  comments:  "This  Is  the  law  in  most 
European  States  (Westlake,  p.  16;  Foelix,  p.  54),  but 
not  in  England  or  in  the  United  States.  However  in 
Lttdlam  v.  Ludlam,  28  N.  Y.  871.  the  court  says :  *  Cit- 
izenship of  the  father  is  that  of  the  child  so  far  as  the 
laws  of  the  country  of  the  father  are  concerned.*  And 
it  has  been  held  in  the  United  States  that  the  national 
character  of  the  parent  is  of  no  importance,  even  in 
the  case  of  a  child  born  within  the  territory  to  a  par- 
ent who  has  not  been,  and  has  not  taken  any  steps 
toward  becoming  naturalized  here,  and  who  removes 
the  child  while  an  infant.  Lynch  v.  Clarke,  1  Sandf. 
Ch.  585.  But  this  decision  seems  not  to  l>e  entirely 
approved  (Munro  v.  Af  erc/iant,  26  Barb.  400)  and  prob- 
ably would  at  the  most  be  considered  aa  authority 
only  in  regard  to  the  right  of  succession  to  real  prop- 
erty within  that  SUte.'* 

But  in  Munro  v.  Merchant^  supra,  the  marginal  note 
is  as  follows :  "A  child  born  in  this  State  of  alien  par- 
ents during  its  mother's  temporary  sojourn  here,  is  a 
native-born  citizen.*'  And  the  court  says:  "It  is 
further  contended  on  the  part  of  the  defendant,  that 
the  plaintiir  himself  is  an  alien.    He  was  born  in  Bal- 


ston  Spa,  in  this  State  while  his  father  was  a  resident 
of  Canada,  and  returned  to  his  father's  domicile  with 
his  mother  within  a  year  after  his  birth.  His  mother 
was  temporarily  there  without  any  actual  change  of 
residence,  either  on  her  part  or  that  of  his  father.  It 
is  argued  that  at  common  law  a  natural  born  subject 
was  one  whose  birth  was  within  the  allegiatice  of  the 
king.  The  cases  of  children  of  ambassadors  t>om 
abroad,  and  of  children  born  in  English  seas, 
were  considered  exceptions.  Chancellor  Kent,  in  his 
Commentaries,  defines  a  native-t)orn  citizen  to  be  a 
person  born  within,  and  an  alien  one  born  out  of  the 
jurisdiction  of  the  United  States.  2  Kent  Com. 
87,  50. 

In  Lynch  y,  darke^l  Sandf.  Ch.  588,  the  question 
was  precisely  as  hero,  whether  a  child  born  in  the  city 
of  New  York  of  alien  parents,  during  their  temporary 
sojourn  there,  was  a  native-born  citizen  or  an  alien ; 
and  the  conclusion  was,  that  being  born  within  the 
dominion  and  allegiance  of  the  United  States,  he  was 
a  native-born  citizen,  whatever  was  the  situation  of 
the  parents  at  the  time  of  the  birth.  That  case,  if  law, 
would  seem  to  be  decisive  of  the  present  question. 
But  admitting  the  plaintiff  to  be  an  alien,  the  cases 
already  cited  show  that  the  term  'heirs  or  assigns,'  in 
the  ninth  article  of  the  treaty.  Is  not  to  be  confined  to 
the  immediate  descendants,  but  is  to  be  extended  in- 
definitely till  the  title  comes  to  a  citizen."  The  court 
did  not  find  it  necessary  to  deny  the  doctrine  of 
Lynch  v.  Clarke^  but  rested  its  decision  upon  other 
grounds. 

In  LudUim  v.  Ludlam^  supra,  among  other  facts 
found  is  the  following:  R.  L.  Ludlam,  the  father  of 
Maximo  M.  Ludlam,  in  1822,  voluntarily  expatriated 
himself  from  the  United  States,  where  he  was  a  nat- 
ural-born citizen,  for  the  purpose  of  becoming  a  per- 
manent resident  of  Lima,  in  Peru,  South  America,and 
of  establishing  his  permanent  domicile  there,  and  a 
few  months  thereafter  did  become  such  permanent 
resident  and  establish  his  permanenc  domicile  there, 
and  M.  M.  Ludlam  was  there  born  of  a  native  of  Chili. 
The  court  says :  "  If  we  assume  that  the  laws  of  Peru 
are  similar  to  ours  on  the  subject  of  citizenship,  there 
is  no  doubt  that  Maximo  Ludlam  would  be  In  that 
country  regarded  as  a  citizen  of  Peru.  1  Sandf.  Ch.  583. 
This  would  involve  him,  according  to  the  rules  which 
I  find  established,  in  a  double  allegiance  to  this  coun- 
try and  Peru ;  and  it  cannot  be  denied  that  Inconven- 
iences might  result  from  such  a  condition.  The  case 
however  is  not  new,  and  I  am  not  aware  that  any 
practical  inconvenience  has  ever  resulted  to  persons 
occupying  such  positions;  their  immunity  in  this  re- 
spect resulting  mainly,  it  may  be  presumed,  from  the 
liberality  of  civilized  governments  toward  persons 
thus  situated.  ♦  ♦  ♦  Practically  the  person  so  sit- 
uated secures  all  the  rights  of  citizenship,  or  at  least 
the  right  of  Inheritance,  in  two  countries,  and  dis- 
charges the  duties  of  allegiance  in  only  one." 

In  Morse  on  Citizenship,  p.  241,  §  2a3,  Is  the  following 
citation  from  an  opinion  of  the  secretary  of  State  to 
the  president :  "The  child  born  of  alien  parents  in 
the  United  States  Is  held  to  be  a  citizen  thereof,  and 
to  be  subject  to  the  duties  with  regard  to  this  coun- 
try which  do  not  attach  to  the  father.  *  *  *  Such 
children  are  born  to  a  double  character;  the  citizen- 
ship of  the  father  is  that  of  the  child  so  far  as  the  laws 
of  the  country  of  which  the  father  is  a  citizen  are  con- 
cerned, and  within  the  jurisdiction  of  that  country ; 
but  the  child,  from  the  circumstances  of  its  birth, 
may  acquire  rights  and  owe  another  fealty  besides  that 
which  attaches  to  the  father.'* 

In  Kawle's  View  of  the  Constitution  of  the  United 
States,  p.  86,  it  is  said :  "Every  person  born  within 
the  United  States,  Its  territories  or  districts,  whether 
the  parents  are  citizens  or  aliens,  is  a  ua,tural-l>ornoit- 
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izen  within  the  sense  of  the  Constitution,  and  entitled 
to  all  the  rights  and  privileges  appertaining  to  that 
capacity.** 

Again,  neither  In  Ludlam  v.  Ludlam,  nor  in  Munro 
▼.  Merchant,  ^upra^  did  the  court  undertake  to  decide 
the  political  question  as  to  the  extent  to  which  the 
United  States  would  be  compelled  to  go  In  defense  of 
persons  born  hereof  aliens;  in  each  case  it  was  defin- 
ing private  pecuniary  rights  understate  laws.  Such 
is  the  nature  of  the  question  in  the  case  at  bar.  Prac- 
ticallj  it  is,  under  our  statutes,  from  what  town 
is  LnFajette  Parrott  entitled  to  receive  aid  if  in 
want? 

Moreover,  if  as  is  suggested,  he  was  born  to  the  ad- 
vantages of  a  double  allegiance,  upon  attaining  his  ma- 
joritj  he  exercised  the  right  which  was  his  of  electing 
the  government  to  which  he  would  give  allegiance, 
and  that  election  related  baclc  to  the  time  of  his  birth. 
Upon  these  authorities  LaPayette  had  bj  birth  what 
his  father  did  not  then  have,  citizenship  of  the  United 
States  and  of  the  State  of  Massachusetts.  This  priv- 
ilege neither  needed  nor  had  any  strengthening  by  re- 
flection from  the  subsequent  naturalization  of  his 
father;  be  held  it  to  the  fullest  extent  in  his  own,  and 
that  the  highest  right. 

In  Town  of  Biidgeport  v.  'Toum  of  TnimbtiU,  87 Conn. 
484,  the  court,  speaking  of  a  minor  born  in  New  York 
of  aliens,  brought  by  her  parents  into  this  State,  and 
here  residing  during  six  years,  said  of  her  that  she  was 
not  an  inhabitant  of  this  State  within  the  meaning  of 
a  cited  statute.  The  obvious  meaning  of  the  court  Is 
that  she  was  not  a  settled  inhabitant.  When  this  case 
was  previously  before  this  court  (62  Conn.  168),  the 
finding  was  that  he  came  directly  from  Massachusetts 
to  Norfolk.  The  court  said :  **  LaFuyette  was  born 
in  Massachusetts  in  June,  1886,  and  resided  there  with 
bis  father  until  1847,  when  both  removed  to  Norfolk 
in  this  State,  where  they  resided  until  1868.  These 
facts,  we  think,  make  LaFayette  a  citizen  of  the 
United  States  and  of  the  State  of  Massachusetts  by 
birth.  2  Kent  Com.  1,  note  a.  When  he  went  to  Nor- 
folk he  had  the  same  right  as  any  other  inhabitant  of 
another  State.  Under  the  decisions  in  Toten  of  Bridge- 
port V.  Tovm  of  7VtzmlmZZ,  tntprcL,  and  Totm  of  yforrift 
V.  Totcn  of  Plymouth,  34  Conn.  270,  this  right  was  sus- 
pended while  he  was  a  member  of  bis  father's  family 
during  his  minority.  But  the  record  shows  that  he 
becanie  of  age  in  June,  1857,  and  resided  thereafter  in 
Norfolk  until  1868;  but  the  further  facts  that  are  es- 
sential  to  bring  him  nnder  the  provisions  referred  to 
in  the  second  class  are  not  found  **— meaning  thereby 
that  possibly  upon  another  trial  it  might  be  proven, 
that  during  his  residence  in  Norfolk  after  attaining  a 
majority,  be  became  a  settled  Inhabitant,  either  by 
admission  or  by  the  ownership  of  real  estate  as  pre- 
scribed by  statute,  In  bis  capacity  as  a  resident  citizen 
coming  from  Massachusetts  directly  to  Norfolk.  But 
upon  the  new  trial  the  fact  came  into  the  case  that  he 
came  from  Massachusetts  as  a  citizen  there,  and  be- 
came a  resident  citizen  or  Inhabitant  of  this  State, 
first  in  Colebrook,  then  in  Winchester,  going  thence  to 
Norfolk.  Of  course  if  the  acquisition  of  a  settlement 
in  Norfolk  may  be  made  to  rest  upon  his  residence 
while  a  minor  in  Massachusetts  it  may  be  made  to 
rest  upon  bis  residence  while  a  minor  in  Connect- 
icut. 

In  1867  he  attained  majority  In  Norfolk  and  then 
aud  there  began  and  completed  a  longer  period  than 
six  years,  self-supporting  and  tax  paying.  In  deter- 
mining the  question  whether  be  thereby  acquired  a 
pauper  settlement  In  Norfolk,  we  are  to  ask  from 
whence  did  he  come  to  that  town  ?  He  came  from 
another  town  In  this  State.  Of  course  during  minor- 
ity be  waa  obliged  to  serve  and  obey  his  father,  and 
ander  paaper  laws,  the  residence  of  the  father  was  im- 


parted to  him.  It  Is  true  he  did  not  remove  from  one 
residence  to  another  in  the  right  aud  power  of  an  adult 
to  determine  for  himself  where  he  would  live,  but  be- 
cause of  the  power  to  the  father  to  command  him. 
But  the  subjection  of  the  son  to  the  father  did  not  de- 
stroy, or  even  affect,  the  citizenship  of  the  former;  all 
the  privileges  aud  all  the  duties  pertaining  to  that 
right  were  his;  he  might  be  called  from  under  the 
father's  authority  to  serve  and  defend  the  United 
States  or  the  State  of  his  residence.  And  wherever  he 
reslded.although  there  by  the  command  of  hlsfather,he 
was  an  "  inhabitant  *'  in  the  fullest  sense  and  by  all 
definitions.  The  statute  does  not  require  him  to  come 
into  Norfolk  an  adult  inhabitant;  nor  does  it  require 
that  the  six  years  of  self-supporting  and  tax  paying 
residence  shall  begin  simultaneously  with  his  coming 
from  another  town.  And  althongh  while  a  minor  In 
his  father's  family  he  could  not  acquire  a  settled  in- 
habitancy, because  in  the  matter  of  receiving  aid 
from  the  public,  the  father  is  the  representative  of  and 
recipient  of  the  minor,  yet  after  he  bad  attained  ma- 
jority and  had  subsequently  completed  six  years  of 
self-supporting  and  tax  paying  residence,  it  was  his 
right  to  take  advantage  of  any  fact  as  to  his  status  at 
birth,  and  as  to  subsequent  inhabitancy,  in  establish- 
ing his  legal  settlement  In  Norfolk.  His  minority  is 
not  a  blank. 

The  cases  of  Huntington  v.  Oxford,  4  Day,  196;  SdU' 
bury  V.  Fairfield,  1  Root,  132;  and  Sterling  v.  Plain- 
field,  4  Conn.  116,  decide  nothing  more  than  that  a  mi- 
nor cannot  gain  a  settlement  for  pauper  purposes  by 
commorancy ;  they  do  not  decide  that  he  may  not  be 
an  inhabitant. 

In  Scott  V.  Sandford,  19  How.  422,  it  is  said:  ''Uu- 
doubtedly  a  person  may  be  a  citizen,  that  is,  a  mem- 
ber of  the  community  who  form  the  sovereignty, 
although  he  exercises  no  share  of  the  political  power, 
and  is  incapacitated  from  holding  particular  offices. 
Women  and  minors,  who  form  a  part  of  the  political 
family,  cannot  vote;  and  when  a  property  qualifica- 
tion is  required  to  vote  or  hold  a*  particular  office, 
those  who  have  not  the  necessary  qualifications  can- 
not vote  or  hold  the  office,  yet  they  are  citizens.'* 

Therefore  LaFayette  Parrott,  as  an  inhabitant  of 
Winchester  removing  to  Norfolk,  became  and  contin- 
ues to  be  a  settled  inhabitant  of  the  last-named  town. 
This  conclusion  renders  it  unnecessary  to  discuss  other 
questions  presented. 

There  is  error  in  the  judgment  of  the  court  below. 


WILLS-COmTRUGTION -^  CHILDREN'S   REPRE- 
SENTATIVES, 

VERMONT  SUPREME  COURT,  AUG.  28,  1885. 

Bronbon  V.  Estate  of  Phelps. 

A.  bequeathed  an  annuity  of  $200  to  his  sister,  and  made  it  a 
charge  upon  certain  real  estate.  He  further  directed  that 
at  her  death  $3,800  should  be  paid  to  her  children,  and 
their  representatives,  if  deceased,  except  W.  At  the  date 
of  the  will  eight  of  the  sister's  children  were  living  and 
two  had  deceased,  each  leaving  issue,  one  of  which  was 
W.,  who  was  made  an  exception  in  the  will. 

"H^^  that  the  representative  of  the  two  children  who  had 
died  before  the  date  of  the  will,  excepting  W.,  were 
included  in  the  bequest. 

EXCEPTIONS  from  County  Court,  Chittenden 
county. 
The  was  an  appeal  from  a  decree  of  the  Probate 
Court  making  distribution  of  an  estate  as  prayed  for 
in  the  petition.  Heard  by  the  County  Court,  Chitten- 
den county,  September  term,  1885,  Taft,  J.,  presiding, 
upon  an  agreed  statement  of  facts.  JL^dgment  that  the 
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deoree  of  the  Probate  Court  be  affirmed.    The  facts 
are  set  forth  iu  the  opinion. 

C.  IF.  Wtdhers,  for  petitioner. 
A,  P.  Hodoes,  for  defendants. 

Walker,  J.  Timothy  P.  Phelps,  late  of  Milton, 
died  in  1864,  leaving  a  will  dated  Ootober  8, 1863,  which 
was  duly  probated.  The  questions  presented  for  de- 
cision arise  under  the  following  clause  of  said  will, 
to- wit: 

"  I  give  to  my  sister  Clarissa  Hodges  the  sum  of  two 
hundred  dollars  annually,  during  her  life,  for  her  sole 
and  separate  use,  to  be  paid  to  her  by  the  said  George 
Whittemore,  or  the  legal  owner  or  occupant  of  that 
part  of  my  home  farm  situate  in  said  Milton,  and  I 
make  the  payment  of  the  said  last- mentioned  annuit/ 
a  charge  upon  the  said  part  of  my  home  farm  situate 
ill  said  Milton ;  and  at  the  decease  of  the  said  Clarissa 
I  give  to  the  children  of  the  said  Clarissa,  and  their 
representatives,  if  deceased,  excepting  George  Wilber, 
the  sum  of  three  thousand  three  hundred  dollars,  to 
be  paid  to  the  said  children  in  the  same  manner  as  said 
last-mentioned  annuity,  and  in  a  like  manner  of  said 
annuity,  to  constitute  a  charge  upon  that  part  of  said 
home  farm  situate  in  said  Milton.** 

Eight  of  said  Clarissa  Hodges*  children  were  lirlng 
at  the  date  of  said  testator's  wilL  Two  of  her  daugh- 
ters had  died  before  that  date,  leaving  Issue,  namely: 
Caroline  Hodges  Bomalne,  who  died  seventeen  years 
before  said  will  was  made,  leaving  one  child  named 
Clarissa  Romaine;  and  Sophia  Hodges  Wilber,  who 
died  fourteen  years  before  said  will  was  made,  leaving 
three  children,  to-wit,  Wallace  Wilber,  George  Wilber 
and  Jane  Wilber,  the  petitioner  in  this  case,  all  of 
whom  are  mentioned  in  said  wllL  Clarissa  Hodges 
died  In  March,  1888,  leaving  the  eight  children  who 
were  living  at  date  of  the  will,  or  their  represen- 
tatives, and  the  representatives  of  the  two  daughters 
who  were  deceased  at  the  date  of  said  wllL  In  1883  the 
Probate  Court,  on  due  application,  decreed  that  if  the 
said  Clarissa  deceased  leaving  lawful  children,  or  their 
representatives,  the  legal  owner  or  occupant  of  that 
part  of  the  home  farm  of  said  Phelps  situated  in  Mil- 
ton shall  pay  to  said  children,  or  their  representatives 
the  sum  of  13,800,  and  that  the  payment  thereof  shall 
be  a  charge  on  that  part  of  said  farm  situated  In  Milton. 
Which  decree,  on  appeal  and  exceptions,  was  In  1884 
affirmed  by  the  Supreme  Court.  The  legal  owner  or 
occupant  of  said  farm  failed  to  pay  said  sum  of  13,300, 
and  surrendered  said  farir.  to  the  children  and  heirs 
of  said  Clarissa  under  and  by  virtue  of  said  will*  and 
decree. 

In  1885  Jane  Wilber,  in  the  name  of  Jane  Wilber 
BronsoD,  she  having  married,  brought  her  petition  to 
the  Probate  Court,  setting  forth  therein,  that  as  one 
of  the  representatives  of  Sophia  Hodges  Wilber,  a 
daughter  of  said  Clarissa  Hodge8,she  is  entitled  to  one- 
twentieth  part  of  said  farm,  and  praying  the  court  to 
make  such  decree  as  will  secure  to  her  her  right  In 
said  premises.  Said  Probate  Court  adjudged  and  de- 
creed that  said  Jane  Wilber  Bronson  was  entitled  to 
share  with  the  children  of  said  Clarissa  Hodges,  and 
the  other  representatives  of  her  deceased  children, 
except  George  Wilber,  In  that  portion  of  said  Phelps* 
estate,  which  he  willed  to  them  under  the  foregoing 
clause  of  his  will.  The  defendants  appealed  [from  said 
order  of  Probate  Court  to  the  County  Court,  which 
eonrt  affirmed  the  order  and  deoree  of  the  Probate 
Court,  and  the  question  is  now  before  this  court  on 
exoeptlons  to  the  judgment  of  the  Count/  Court. 

The  defendants,  the  eight  children  of  said  Clarissa, 
who  were  living  at  the  date  of  said  Phelps*  will,  and 
their  representatives,  contend  that  the  representa* 
tlvet  of  Sophia  Wilber  and  Caroline  Bomaine,  the  two 


daughters  of  said  Clarissa,  who  died  before  the  date 
of  said  wilU  are  not  entitled  to  share  in  said  be- 
quest, and  claim  that  said  bequest  is  a  gift  to  a  clasa 
llTing  at  the  date  of  the  will,  and  the  representatives 
of  such  of  the  class  as  are  dead  at  the  time  of  pay- 
ment, and  that  the  representatives  take,  not  by  way  of 
original  substantive  gift,  but  by  way  of  substitution, 
and  that  none  are  capable  of  taking  by  way  of  substi- 
tution except  such  as  represent  members  of  the  class 
who  could  have  taken  as  original  legatees  at  the  date 
of  the  wllL  But  the  petitioner  does  not  found  her 
claim  to  share  In  the  bequest  on  a  right  to  take  her 
portion  of  a  share  which  was  given  to  her  mother,  and 
which  her  mother  was  capable  of  taking  at  the  date 
of  the  will,  but  on  the  ground  that  she  is  entitled,  as 
an  original  primary  legatee,  to  her  portion  of  such  a 
share  of  the  bequest  as  her  mother  would  have  taken 
if  she  had  been  capable  of  taking  at  the  time  of  the 
payment  or  enjoyment  of  the  bequest. 

It  is  not  questioned  that  the  words  **  their  represen- 
tatives **  are  used  for  and  mean  **  their  issue,**  and 
have  reference  to  certain  issue  of  Clarissa's  children, 
so  far  as  they  take  under  the  clause  of  the  will.  And 
the  question  is,  whether  under  the  words,  *'  at  the  de- 
cease of  said  Clarissa  I  give  to  the  children  of  said 
Clarissa,  and  their  representatives,  if  deceased,  ex- 
cepting George  Wilber,*'  the  issue  of  the  children  of 
Clarissa  who  died  before  the  making  of  the  will  are 
Included  as  objects  of  the  gift.  The  answer  to  this 
question  depends  upon  the  construction  given  to  the 
language  of  the  bequest. 

The  cardinal  rule  In  the  construction  of  wills  is  the 
intent  of  the  testator;  and  that  intent  must  prevail  if 
It  can  clearly  be  perceived  from  the  will,  and  Is  not 
contrary  to  some  positive  rule  of  law.  It  Is  apparent 
from  the  other  provisions  of  the  will  that  there  was 
no  intention  on  the  part  of  the  testator  to  exclude  the 
issue  of  the  children  of  Clarissa  who  were  deceased 
when  the  will  was  made  from  sharing  in  his  estate, 
against  George  Wilber,  one  of  the  brothers  of  the  pe- 
titioner, to  whom  he  gives  no  specific  pecuniary  or  resi- 
duary legacy,  and  whom  he  expressly  excludes  from 
sharing  in  the  bequest  in  question. 

In  another  clause  of  the  will  he  gives  pecuniary  lega- 
cies to  Wallace  Will>er  and  Clarissa  Romaine,  and 
also,  in  another  clause,  he  gives  an  annuity  to  Jane 
Wilber,  the  petitioner,  who  was  a  member  of  his  fam- 
ily after  the  death  of  her  mother,  and  $1,600  to  her 
heirs  at  her  death  If  she  shall  have  children  born  in 
lawful  wedlock.  The  $3,300  given  under  the  clause  in 
question  is  to  be  paid  to  and  divided  among  the  class 
taking  at  a  time  subsequent  to  the  death  of  the  testa- 
tor, to-wit,  at  the  decease  of  Clarissa. 

It  is  the  general  rule  of  construction  that  words  of 
survivorship  in  bequestf  of  personal  estate  are  to  be 
referred  to  the  period  uf  division  and  enjoyment,  un- 
less there  Is  a  special  Intent  to  the  contrary,  and  lega- 
cies glvemto  a  class  of  persons  vest  in  those  who  answer 
the  description  and  are  capable  of  taking  at  the  time  of 
distribution,  or  when  the  legacy  takes  effect.  They 
who  thus  answer  the  description  are  deemed  to  be  the 
objects  of  the  gift. 

The  testator  knew  of  the  death  of  Sophia  Wilber 
and  Clarissa  Romaine  at  the  time  he  made  his  will, 
and  that  they  had  left  children  surviving  them ;  that 
It  Is  very  evident  that  If  he  Intended  to  exclude  their 
issue  from  sharing  in  the  k>equest  he  would  not  have 
used  the  general  language  adopted  by  nlm  in  making 
it.  If  he  had  intended  to  limit  the  gift  to  the  chil- 
dren of  Clarissa  living  at  the  date  of  his  will  and  their 
particular  representatives,  he  would  have  used  words 
apt  to  such  limitation,  and  made  the  bequest  to  the 
children  living  at  the  time,  and  to  the  representatives 
of  such  of  the  then  living  children  as  shall  decease  be- 
fore the  time  of  enjoyment;   thereby  making  it  an 
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oriKiuulgift  to  theliviDg  ohildren,  and  a  sabstantlal 
oue  to  their  issue. 

The  general  words  of  the  bequest  mast  receive  their 
ordinary  interpretation,  and  be  used  in  their  ordi- 
nary 'sense  and  meaning,  unless  some  other  is 
olearlj  indicated.  As  there  are  no  expressions 
in  this  or  any  other  clause  of  the  will  showing 
any  intent  of  the  testator  to  use  the  words  oonferriug 
the  bequest  in  a  narrow  or  restrioed  sense,  they  can- 
not be  construed  as  a  limitation  to  the  living  children, 
and  the  issue  of  such.  Without  any  studied  effort  to 
restrict  its  meaning,  the  language  used  indicates  that 
the  testator  contemplated  all  the  children,  and  both 
future  and  past  deaths  of  such  children,  and  an  ascer- 
tainment, at  a  future  period  of  distribution,  of  thosp 
who  might  then  be  dead,  and  a  consequent  provision 
for  their  issue,  if  any;  and  that  necessarily  would  in- 
clude, among  the  objects  of  the  gift,  the  issue  of  such 
of  her  children  as  were  dead  at  the  date  of  the  wilL 
The  words  of  the  clause  referred  to,  all  taken  together, 
show  that  the  testator  had  in  mind  Clarissa's  deceased 
children  and  their  representatives,  and  intended  that 
her  said  representatives,  excepting  George  Wilber, 
should  share  in  the  bequest  as  objects  of  the  class  to 
whom  the  gift  was  primarily  made.  If  not  so,  it  may 
well  be  asked,  why  did  he  expressly  exclude  George 
Wilber  alone  ?  The  exception  of  one  of  said  issue  has 
irresistible  weight  and  force  in  reaching  the  conclu- 
sion that  the  testator  intended  the  bequest  as  a  gift 
to  all  the  children  of  Clarissa  living  at  her  decease,and 
to  the  issue  of  such  of  her  children  as  had  then  de- 
ceased, excepting  George  Wilber,  as  a  class,  intending 
the  issue  of  each  deceased  child  to  take  such  share  as 
their  parents  would  have  taken  if  capable  of  taking. 

The  words  *'  their  representatives,  if  deceased,*'  are 
connected  by  the  copulative  conjunction  "  and*'  wi'h 
children,  showing  that  the  representatives  and  chil- 
dren are  embraced  as  a  class  to  whom  the  gift  was  pri- 
marily made,  and  that  the  gift  was  clearly  intended 
to  include  the  representatives  of  all  the  deceased  chil- 
dren at  the  time  of  enjoyment,  without  regard  to 
whether  they  died  before  or  after  the  date  of  the  will. 
The  word  "their  "refers  to* 'air'  of  Clarissa»s  thil- 
dren,  and  not  to  those  ^only  who  were  living  at  the 
date  of  the  will. 

The  words  of  the  clause  following  the  gift,  '*  to  be 
paid  to  said  children,'*  etc.,  are  not  to  be  construed  aa 
living  the  bequest  to  living  children  of  Clarissa,  but 
as  iudioating  that  the  bequest  is  to  be  divided  among 
the  legatees  according  to  the  number  of  children,  and 
families  of  deceased  children,  who  are  entitled  to 
take;  so  that  the  issue  of  any  deceased  child  would 
take  among  them  the  share  only  which  their  parent 
would  have  been  entitled  to  if  living  at  the  time  of 
distribution. 

We  think  the  bequest  clearly  falls  within  the  rule 
of  a  gift  to  such  of  a  class  as  shall  be  living  at  a  stated 
time,  or  their  issue,  and  is  therefore  to  be  construed 
as  introducing  the  issue  of  such  of  the  class  as  at  the 
time  stated  for  the  enjoyment  shall  be  dead ;  and  this 
by  way  of  addition  to  the  class,  and  not  by  way  of 
substitution,  and  thus  admitting  the  issue  of  persons 
dead  at  the  date  of  the  will,  excepting  those  expressly 
excluded.  3  Jarm.  Wills,  C32,  636;  Adams  v.  Adams, 
UKq.  Cas.  246;  Wheeler  v.  AlUn,  54  Me.  232.  And 
weareof  the  opinion  that  the  bequest  is  an  original 
substantive  gift  to  the  children  of  Clarissa  living  at 
the  time  of  her  decease,  and  the  issue  of  such  of  them 
as  should  be  then  dead,  leaving  issue,  except  the  one 
expressly  excluded,  and  that  the  issue  of  Sophia  Wil- 
ber and  Caroline  Romaine,  excepting  George  Wilber, 
are  entitled  to  share  in  the  bequest  as  primary  lega- 
tees, taking  the  share  their  mothers  would  have  taken 
if  living. 


The  leading  cases  in  England  and  America  support 
this  conclusion. 

In  Tytherleigh  v.  Harbin,JS  Sim.  329,  where  a  testa- 
tor devised  an  estate  to  trustees  in  trust  for  R.  T.  for 
life,  and  at  his  decease  to  convey  the  same  **  unto  or 
among  all  and  every  of  such  one  or  more  of  the  child 
or  children  of  the  said  R.  T.  who  shall  be  living  at  the 
time  of  his  decease,  and  the  issue  of  such  of  them  as 
shall  be  then  dead  leaving  issue,"  the  question  was 
whether  the  issue  of  a  child  of  R.  T.,  who  was  dead  at 
the  date  of  the  will,  was  included  in  the  devise,  and 
Sir  L.  Shadwell,  Y.  C,  decided  that  the  gift  included 
these  objects,  and  that  the  devise  was  an  original  sub- 
stantive gift  to  the  children  of  ^R.  T.  living  at  the 
time  of  his  decease,  and  the  issue  of  such  of  them  as 
should  be  then.dead  leaving  issue. 

In  Clay  v.  Penninatout  7  Sim.  370,  where  a  testator, 
in  a  certain  event,  bequeathed  a  residuary  fund  unto 
the  children  of  his  brother  B.,  and  their  lawful  issue, 
some  of  the  children  of  B.  were  dead  at  the  date  of 
the  will,  but  it  was  held  that  the  issue  of  such  children 
were  entitled  to  participate  with  the  other  children 
and  their  issue ;  it  being  considered  that  the  gift  in- 
cluded all  the  descendants  of  the  brother  who  were 
living  at  the  period  in  question. 

In  Rust  V.  Baker,  8  Sim.  443,  a  testator  gave  a  frac- 
tion of  his  residuary  personal  estate  to  A.,  B.  and  C., 
and  the  children  of  D.,  and  the  issue  of  such  of  his 
children  as  should  have  departed  this  life.  Long 
before  the  date  oi  the  will,  D.  had  had  a  child 
who  went  abroad,  and  had  not  been  heard  of  for 
twenty  years.  It  was  held  he  must  be  presumed  to 
have  been  dead  at  the  date  of  the  will,  and  that  his 
children  were  entitled  under  the  bequest. 

In  Bebb  v.  Deckwith,  2  Beav.  308,  under  a  similar  be- 
quest, it  was  held  that  the  issue  of  a  child  at  the  date 
of  a  will  was  entitled  to  share  in  the  same. 

In  7'ced  v.  Morton,  60  N.  Y.  502,  the  proceeds  of  cer- 
tain real  estate  at  the  death  of  the  testator's  son  Wil- 
liam, without  issue,  were  to  be  paid  to  and  divided 
equally  among  the  surviving  children  of  the  testator, 
and  the  issue  of  such  of  them  as  may  have  died  leav- 
ing issue,  such  issue  to  take  the  share  their  parents 
would  have  taken  if  living.  At  the  time  of  the  execu- 
tion of  the  will,  and  at  the  time  of  his  death,  the  testa- 
tor had  five  children  living,  and  the  issue  of  five  chil- 
dren who  had  previously  died  were  also  living.  Wil- 
liam died  without  issue  after  the  death  of  the  testator. 
Four  other  children  of  the  testator,  who  survived 
him,  died  leaving  issue,  before  the  death  of  William. 
And  the  question  was,  whether  under  the  words  **  my 
surviving  children,  and  the  issue  of  such  of  them  as 
may  have  died  leaving  issue,"  the  issue  of  the  chil- 
dren of  the  testator  who  died  before  the  making  of 
the  will  are  included.  The  court  held  that  the  issue 
of  tho  testator's  deceased  children  living  at  the  death 
of  his  son  William  took  as  primary  legatees  under  the 
clause  in  question,  without  distinction  as  between 
those  whose  parents  died  before  and  those  who  died 
after  the  making  of  the  will,  and  that  the  word 
**  them  "  referred  to  all,  his  children,  and  not  to  the 
surviving  children  only. 

Was  there  any  doubt  as  to  whether  this  bequest  was 
an  original  and  independent  gift  to  the  children  of 
Clarissa  living  at  her  decease,  and  the  issue  of  any 
children  who  had  deceased  before  that  time,  whether 
before  or  after  the  date  of  the  will?  And  if  the  peti- 
tioner's claim  was  apparently  founded  upon  mere  sub- 
stitution, her  right  to  share  in  the  bequest  as'the  rep- 
resentative of  her  deceased  mother  is  substantiated  by 
numerous  authorities.  Observing  the  rule  that  In  the 
construction  of  wills  the  intentions  of  the  testator  must 
prevail  if  they  are  conformable  to  the  principles  of  law, 
and  that  the  language  used  shoald  receive  its  ordinary 
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liiterpretatiou,  and  bo  far  as  ponsible,  effect  be  girea  to 
each  distinct  provislou,  courts  anxiously  lay  bold  of 
every  expressiou  as  a  ground  of  avoiding  a  construc- 
tion which  may  defeat  the  testator^s  intention  by  ex- 
cluding the  issue  of  a  deceased  child  from  participat- 
ing in  a  general  family  provision.  The  impression 
made  in  reading  this  bequest,  in  connection  with  the 
other  provisions  of  the  will,  is  that  the  testator  in- 
tended it  as  a  family  provision  for  all  the  children  of 
Clarissa,  and  their  representatives,  if  deceased  at  the 
time  of  her  decease,  except  her  grandchild  George 
Wilber.  This  exception  indicates  very  strongly  that 
the  testator  had  in  view  the  issue  of  the  children  of 
Clarissa  who  were  deceased  at'the  time  of  the  making 
of  the  will.  The  exception  of  one  only  shows  that  he 
intended  to  include  the  other  issue  of  said  deceased 
children  among  the  objects  of  the  bequest,  and  such 
intention  must  govern  it.    It  is  decisive. 

In  Qilea  v.  OUes,  8  Sim.  860,  a  testator  bequeathed 
the  general  residue  to  trustees,  in  trust  for  his  chil- 
dren living  at  the  decease  of  his  wife,  and  if  any  such 
children  or  child  should  be  deceased  before  his  wife, 
and  should  leave  issue,  then  the  children  of  such  his 
son  or  daughter  should  be  entitled  to  the  portion  {of 
such  his  son  or  daughter  who  might  be  deceased  lie- 
fore  the  decease  of  his  wife,  and  with  a  proviso,  that 
until  the  portions  thereby  provided  for  any  of  the  said 
children  of  his  said  sons  or  daughters,  who  might  have 
died  before  their  mother  should  become  vested,  it 
should  be  lawful  for  his  trustee  to  apply  the  interest 
of  the  portion  for  the  maintenance  of  the  child  enti- 
tled in  expectancy.  The  testator  at  the  date  of  the 
will  bad  four  sons  and  one  daughter  living,  and  he 
had  had  another  daughter,  who  was  then  dead,  leav- 
ing children.  The  question  was  whether  these  children 
of  the  deceased  daughter  were  objects  of  the  bequest, 
and  Sir  L.  SbadweU,  Y.  C,  decided  that  they  were  re- 
lying on  the  expressiou  '*sons  and  daughters,"  which 
he  considered  to  indicate  that  the  testator  had  the  is- 
sue of  the  deceased  daughter  iu  his  view,  be  having  but 
one  daughter  living  at  the  date  of  the  will. 

See  also  Jarris  V.  Pond,  9  Sim.  540;  In  re  S(bUy*8 
Truste,  5Ch.  Div.  494;  Qowling  v.  ThompsoHj  11  Eq. 
Cas.  3G6,  note.  These  cases  are  strong  authorities 
showing  that  the  intention  of  the  testator,  as  evidenced 
by  the  will,  is  controlling  in  construing  the  language 
used  by  the  testator  In  making  a  bequest,  and  must 
govern  iu  determining  who  are  the  objects  of  it. 

The  judgment  of  the  court  is  that  the  judgment  of 
the  County  Court,  affirming  the  decree  of  the  Probate 
Court,  is  affirmed,  and  the  same  is  ordered  to  be  cer- 
tified to  the  Probate  Court. 


TKUSTFOB  CHARITABLE  USES-UNCERTAINTY. 

MARYLAND  COURT  OP  APPEALS. 
JUNB24,:J886. 

Mauohtv.  Qetzendannkr. 

A  clause  in  a  wfll  bequeathiug  property  to  a  person,  ^*  to  use 
and  appropriate  for  religious  and  charitable  purposes  and 
objects  in  such  sums  and  in  such  manners  as  will,  in  his 
judgment,  best  promote  the  cause  of  Christ,"  creates  a 
trust,  but  is  void  for  uncertainty. 

APPEAL  from  Circuit  Court,  Frederick  county.    In 
equity. 
C.  F.  5.  Levy  and  Jtf .  G.  Umer^  for  appellants. 

TFm.  T.  Ifautedy,  Jr,,  and  J.  JE7.  R,  Wood,  for  appel- 
lees. 

Miller,  J.  The  decree  pro  forma,  from  which  this 
appeal  is  taken,  annuls  the  residuary  clause  in  the 
will  of  George  Richards.    In  this  will  tbe  testator. 


after  giving  a  large  number  of  pecuniary  legacies  to 
his  relatives  and  next  of  kin,  gives  the  sum  of  110  to 
the  Reverend  H.  Q.  Bowers,  and  Immediately  follow- 
ing this  last  legacy,  is  the  clause  in  question,  which 
reads  as  follows :  **I  give  and  bequeath  and  devise 
unto  the  Reverend  H.  G.  Bowers,  of  Jefferson,  Mary- 
land, all  the  rest  and  residue  of  my  estate,  and  desire 
him  to  use  and  appropriate  the  same  for  such  religious 
and  charitable  purposes  and  objects,  and  in  such  sums 
and  in  such  manner,  as  will,  iu  his  judgment,  best 
promote  the  cause  of  Christ.** 

The  controversy  is  between  tbe  heirs  at  law  and  next 
of  kin  of  the  testator  on  the  one  side,  and  the  Rever- 
end Mr.  Bowers  on  the  other.  The  former  contend 
that  a  trust  was  created  by  this  clause  of  the  will,  and 
that  such  a  trust  is  void,  and  therefore  tbe  property 
descends  to  them;  while  the  latter  insists  that  no 
trust  is  created,  and  that  he  takes  the  property  in  his 
own  right,  or  if  there  be  a  trust,  that  it  is  valid  and 
effective. 

If  there  had  been  no  decisions  of  the  courts  upon 
the  subject,  and  this  possession  could  be  carried  out 
in  accordance  with  the  intention  of  the  testator,  there 
would  be  very  little  difficulty  in  the  case.  He  did  not 
mean  that  this  property  should  go  to  his  heirs  at  law 
and  next  of  kin;  for  if  he  did,  he  would  not  have  in- 
serted this  clause  in  his  will.  Neither  did  he  intend 
that  Mr.  Bowers,  a  stranger  to  him  in  blood,  should 
take  the  property  for  his  own  individual  benefit.  He 
gave  him  a  legacy  of  $10,  and  this  is  manifestly  all  the 
personal  benefit  he  intended  to  bestow  upon  him.  His 
intention  undoubtedly  was  that  this  residue  of  his  es- 
tate should  be  devoted  to  the  '*  cause  of  Christ,*'  and 
iu  order  to  carry  this  into  effect,  he  selected  his  friend, 
the  Reverend  Mr.  Bowers,  as  his  disbursing  agent  or 
trustee.  He  gives  to  this  agent  the  discretion  to 
select  the  religious  and  charitable  purposes  upon 
which  his  bounty  was  to  be  bestowed,  and  tbe  amount 
to  be  allotted  to  each,  but  gives  him  no  discretion  so 
to  distribute  it  or  not,  as  he  pleased.  He  says  to  him, 
in  effect :  **  I  give  you  this  property,  not  for  your  own 
benefit,  but  to  use  and  appropriate  it  to  the  cause  of 
Christ,  leaving  it  to  you  to  select  what  religious  and 
charitable  purposes  and  objects  shall  be  the  recipients 
of  my  bounty,  as  well  as  the  sums  which  each  shall  re- 
ceive, and  you  must  make  such  selection  and  distribu- 
tion among  the  objects  selected  as  will,  in  your  judg- 
ment, best  promote  that  cause.**  This  as  it  appears  to 
us  was  the  plain  intention  of  the  testator,  and  Is  the 
plain  reading  of  this  clause.  It  Is  true,  he  does  not 
use  the  term  *'  in  trust,**  but  the  language,  *'  and  I  de- 
sire him  to  use  and  appropriate  **  the  same  for  the  pur- 
pose and  in  the  manner  specified,  is  just  as  effective, 
so  far  as  his  intention  is  concerned,  to  create  a  trust 
as  if  the  proper  technical  term  had  been  employed. 

But  by  the  decisions  of  the  courts  it  has  become  the 
settled  law  of  this  StatiB  that  such  a  trust  is  void,  be- 
cause it  is  too  vague  and  indefinite  to  be  carried  into 
effect.  Tbe  uniform  course  of  our  decisions  is  that  a 
trust,  to  be  upheld,  must  be  of  such  a  nature  that  the 
cestuU  que  imiA  are  defined,  and  capable  of  enforcing 
its  execution  by  proceedings  in  a  court  of  chancery. 
This  doctrine  has  been  laid  down  In  a  series  of  adjud- 
ications, from  DasheiU  v.  Altoniey-Oeneral,  in  6  Harr. 
&  J.  320,  to  Isaac  v.  Emery,  in  64  Md.  333.  The  most 
prominent  of  the  intermediate  cases  are  Wilderman  v. 
Mayor,  etc.,  of  BalUmwe,  8  id.  555;  Needles  v.  3fartin, 
33  id.  609;  and  Church,  etc,  v.  Smith,  56  id.  397.  It  re- 
quires no  argument  to  show  that  tbe  trust  in  this  will 
falls  within  the  rule  established  by  these  decisions, 
and  must  therefore  be  held  to  be  void.  Tbe  conse- 
quence of  this  is,  that  if  we  are  right  in  holding  this 
to  be  a  trust,  the  property  goes  to  the  heirs  at  law  and 
next  of  kin. 

But  it  has  been  strenuously  argued,  that  where  pre- 
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oatorj  words  are  used,  the  verj  fact  that  the  objects 
or  parties  to  be  benefited,  or  1^  be  selected  for  that 
purpose,  are  uncertain,  is  ooiiolnsive  that  no  trust  is 
created,  and  in  such  case  the  douee  iakcB  the  property 
absolutely  lu  other  words,  the  contention  is  that  no 
trust  arises  by  force  of  any  precatory  words  unless 
there  is  certainty  in  the  object,  as  well  as  in  the  sub- 
ject. This  doctrine,  no  doubt,  receives  support  from 
statements  contained  in  some  of  the  text-books,  and 
is  apparently  sustained  by  some  of  the  decisions ;  but 
we  do  not  find  that  the  authorities  have  laid  it  down 
as  an  inflexible  rule  applicable  to  all  oases,  and  wholly 
irrespective  of  the  intention  of  the  testator  or  donor 
to  create  a  trust.  Lord  Sldon,  in  the  noted  case  of 
Jforicey,  Bishop  of  Durham,  10  Yes.  522,  went  no 
further  than  to  say:  '* Wherever  the  subject  to  be 
administered  as  trust  property,  and  the  objects  foi^ 
whose  benefit  it  is  to  be  administered,  are  to  be  found 
in  a  will  not  expressly  creating  a  trust,  the  indefinite 
nature  and  quantum  of  the  subject,  and  the  indefinite 
nature  of  the  objects,  are  always  used  by  the  courts  as 
evidence  that  the  mind  of  the  testator  was  'not  to 
create  a  trust ;  and  the  difficulty  that  would  be  im- 
posed upon  the  court  to  say  what  should  be'so>pplied, 
or  to  what  objects,  has  been  the  foundation  of  the 
aiif^ument  that  no  trust  was  intended.'*  ^ 

On  the  other  hand,  Lord  Chancellor  ^  Truso,  in  the 
case  of  Briggaf.  Penny,  3  Maon.  &  G.  646  (decided  in 
1851),  deduces  the  principles  from  the  then  state  of  the 
authorities  thus :  '*  I  conceive  the  rule  of  construc- 
tion to  be  that  words  accompanying  a  gift  or  bequest, 
expressive  of  confidence,  or  belief  or  desire  or  hope 
that  a  particular  application  will  be  made  of  such  be- 
quest, will  be  deemed  to  import  a  trust  upon  these 
conditions :  First,  that  they  are  so  used  as  f  o  exclude 
all  option  or  discretion  in  the  party  who  is  to  act,  as 
to  his  acting  according  to  them  or  not ;  secondly,  the 
subject  must  be  certain ;  and  thirdly,  the  objects  ex- 
pressed must  not  be  too  vague  or  indefinite  to  be  en- 
forced." 

And  then,  in  reference  to  this  third  condition,  he 
says:  '*  It  is  most  important  to  observe  that  vague- 
ness in  the  object  will  unquestionably  furnish  reasons 
for  holding  that  no  trust  was  intended ;  yet  this  may 
be  countervailed  by  other  considerations  which  show 
that  a  trust  was  intended,  while  at  the  same  lime  such 
trust  is  not  sufficiently  certain  and  definite  to  l>e  valid 
and  effectual;  and  it  is  not  necessary  to  exclude  the 
legatee  from  a  beneficial  interest  that  there  should  be 
a  valid  or  effectual  trust.  It  is  only  necessary  that  it 
should  clearly  appear  that  a  trust  was  intended.  *  *  * 
Once  establish  that  a  trust  was  intended,  and  the  leg- 
atee cannot  take  beneficially.  If  a  testator  gives  upon 
trust,  though  he  never  adds  a  syllable  to  denote  the 
objects  of  the  trust,  or  though  he  declares  the  trust  in 
such  a  way  as  not  to  exhaust  the  property,  or  though 
he  declares  it  imperfectly,  or  though  the  trusts  are 
illegal,  still  in  all  these  cases,  as  is  well  known,  the 
legatee  is  excluded,  and  the  next  of  kin  take.  But 
there  Is  no  peculiar  effect  in  the  word  'trust.*  Other 
expressions  may  be  equally  indicative  of  a  fiduciary 
intent,  though  not  equally  apt  and  clear." 

He  then  refers  to  the  fact  that  in  the  will  before 
him,  as  in  the  will  before  us,  another  legacy  had  been 
given  to  the  legatee,  aa  clearly  showing  **  that  she  was 
not  intended  to  take  the  residue  beneficially,**  and 
dismissed  the  appeal,  which  was  taken  from  a  decree 
passed  by  Vice-chancellor  Sir  Knight  Bruce,  whose 
opinion  in  the  case  is  reported  in  8  De  G^ex  &  S. 
525. 

So  in  the  more  recent  case  of  Bernard  v.  JfinshuU, 
Johns.  Eng.  Ch.  276  (decided  by  Yice-chancelor  Sir 
Page  Wood  in  1850),  the  maxim  that  a  certain  sub- 
ject and  a  certain  object  are  necessary  in  order  to  con- 
stitute a  trudt,  where  the  words  used  are  precatory 


only,  is  again  examined  and  explained,  and  it  was 
again  held  that  to  to  constitute  such  a  trust  as  shall 
exclude  the  douee  to  whom  the  precatory  words  are 
addressed,  it  is  sufficient  if  it  appears  a  trust  was  in- 
tended, although  the  object  of  such  trust  is  uncertain 
and  cannot  be  ascertained.  The  conclusion  reached 
by  this  learned  judge  was,  that  although  the  certainty 
of  both  subject  and  object  may  clearly  indicate  the 
existence  of  a  trust,  the  converse  of  the  proposition  is 
by  no  means  true ;  and  that  however  uncertain  may 
be  the  objects  of  the  testator's  bounty,  if  it  clearly 
appear  that  such  objects  were  intended  by  him  to  have 
the  benefit  of  the  gift,  it  will  exclude  the  donee,  and 
create  a  trust. 

And  as  strongly  sustaining  the  same  proposition,  re- 
ference may  be  made  to  the  antecedent  cases  of  Om- 
manney  v.  Butcher,  1  Turn.  &  R.  260;  EUia  v.  SeWy,  1 
Mylne  &  C.  286;  Stubba  v.  Sargon,  4  id.  513;  and  Corpo- 
ration of  Gloucester  v.  Ofthom^  1  H.  L.  Cas.  272. 

It  is  also  to  be  remarked  that  the  distinction  be- 
tween this  class  of  cases,  and  others  in  which  preca- 
tory words  have  been  held  not  to  create  a  trust,  is 
recognized  in  1  Jarm.  Wills  (ith  Am.  ed.)  693,  where 
the  learned  author  says:  **  It  is  to  be  observed  that 
in  all  these  cases  the  consequence  of  holding  the  ex- 
pressions to  be  too  vague  for  the  creation  of  a  trust 
was  that  the  devisee  or  legatee  retained  the  property 
for  his  or  her  own  benefit;  and  in  this  respect  these 
oases  stand  distinguished  from  those  in  which  there 
was  considori3d  to  be  sufficient  indication  of  the  tes- 
tator's intention  to  create  a  trust,  though  the  objects 
of  it  were  uncertain,  a  state  of  things  which  of  course 
lets  in  the  claim  of  the  heir  or  next  of  kin  to  the  bene- 
ficial ownership.  In  such  cases  there  is  no  uncertainty 
as  to  the  intention  to  create  a  trust,  but  merely  as  to 
the  objects.  In  the  other  class  of  cases  it  is  uncertain 
whetheriMiy  trust  is  intended  to  be  created.** 

In  this  country,  also,  adjudications  are' to  be  found 
in  which  the  same  doctrine  is  approved.  Even  in  the 
case  of  Pennockis  Estate,  20  Penn.  St.  26,  where  the 
court  decided  that  the  old  Roman  and  English  doc- 
trine, that  precatory  words  will  be  sufficient  to  con- 
vert a  devise  or  bequest  into  a  trust  was  not  part  of 
the  common  law  of  Pennsylvania,  th^yyet  held  that 
such  words  may  amount  to  a  declaration  of  trust 
when  it  appears  from  other  parts  of  the  will  that  the 
testator  intended  not  to  oommit  the  estate  to  the  de- 
visee or  legatee,  or  the  ultimate  disposition  of  it  to  his 
kindness,  justice,  or  discretion.  The  case  of  Ingram 
V.  Oraley,  29  Ga.  553,  is  directly  in  point.  There  the 
decision  in  Brigga  v.  Penny  was  approved  and  fol- 
lowed, and  it  was  held  that  a  trust  was  created  by 
precatory  words,  though  not  sufficiently  declared,  and 
that  the  legatee  did  not  take  the  estate  beneficially, 
but  as  trustee  for  the  next  of  kin. 

In  short,  our  examination  of  the  authorities,  both 
English  and  American,  has  led  us  to  the  same  con- 
clusions that  were  reached  by  the  commentators  to 
Hill  Trustees  (ith  Am.  ed.  116,  and  which  are  also 
cited  with  approval  in  Perry  Trusts,  %  114,  note  4. 
Among  the  rules  there  laid  down  as  fairly  dedncible 
from  the  adjudged  cases  are  these:  (1)  Discretion- 
ary expressions  which  leave  the  application  or  non- 
application  of  the  subject  of  the  devise  to  the  objects 
contemplated  by  the  testator  entirely  to  the  caprice  of 
the  devisee,  will  prevent  a  trust  from  attaching,  but  a 
mere  discretion  in  regard  to  the  method  of  application 
of  the  subject,  or  the  selection  of  the  object,  will  not 
be  inconsistent  with  a  trust ;  (2)  precatory  words  will 
not  be  construed  to  confer  an  absolute  gift  on  the  first 
taker,  merely  because  of  failure  or  uncertainty  in  the 
object  or  subject  of  the  devise;  and  (8)  failure  or  un- 
certainty will  be  an  element  to  guide  the  court  in 
construing  words  of  doubtful  significauce  adversely  to 
a  trust. 
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But  our  own  deoision  in  Taylor  v.  Plaine,  39  Md.  58* 
If  not  oonolusive,  goes  verj  far  to  settle  the  question 
now  before  us.  In  that  case  a  devise  of  property,  real 
and  personal,  to  certain  named  parties,  **  to  be  dis- 
posed of  according  to  their  verbal  directions,  or  the 
direction  of  either  of  them,**  was  held  to  be  apou 
trust ;  and  aa  the  terms  of  the  trust  had  not  been  de- 
clared in  the  will,  a  trust  arose  by  operation  of  law  In 
favor  of  the  heirs  and  personal  representatives  of  the 
testator.  Several  passages  in  the  opinion  in  that  case 
have  a  direct  application  to  this.  After  stating  that 
no  positive  rule  can  be  laid  down  which  shall  deter- 
mine in  all  cases  what  terms  or  expressions  will  carry 
a  beneficial  interest,  or  what  will  create  a  trust,  the 
court  say :  **  The  words  *  trust  *  and  '  trustees  *  have, 
it  is  true,  a  defined  and  technical  meaning,  and  are 
more  generally  as  well  as  more  properly  used,  but  it  is 
well  settled  that  there  is  no  magic  in  particular  words, 
and  any  language  which  satisfactorily  indicates  an  in- 
tention to  stamp  upon  the  devise  the  character  of  a 
trust  will  be  sufficient.** 

Again,  after  comparing  the  several  provisions  of  the 
will  with  each  other,  they  say :  **  We  think  It  may  be 
fairly  inferred  that  the  testator  did  not  design  to  give 
to  these  donees,  who  were  neither  his  heirs  nor  next 
of  kin,  but  strangers  in  blood,  a  beneficial  interest  in 
the  property,  but  that  they  should  take  it  in  trust.** 

The  trust  failed  for  uncertainty  in .  the  objects,  no 
cestuis  qtie  trust  being  named,  and  the  property  was 
adjudged  to  belong  to  the  heirs  and  next  of  kin. 

If  after  the  bequest  and  devise  to  Mr.  Bowers,  the 
words  **iu  trust"  had  been  used,  it  is  conceded,  and 
all  the  authorities  show,  he  would  have  taken  no 
beneficial  interest  whatever,  by  reason  of  the  failure 
of  the  trust  for  uncertainty  in  Its  objects.  But  other 
words  plainly  indicating  an  intention  to  create  a  trust 
are  used,  and  it  is  manifest  from  the  whole  will  that 
the  testator  never  intended  to  give  him  this  property 
in  his  own  right  and  for  his  own  use.  We  have  already 
given  our  reading  of  this  clause,  and  we  think  no  one 
can  read  this  will,  or  hear  it  read,  without  saying  at 
once  that  the  testator  never  intended  to  make  an  ab- 
solute gift  of  the  residue  of  his  estate  to  Mr.  Bowers, 
or  to  give  him  any  beneficial  interest  therein.  Can 
then  the  omission  of  the  words  'Entrust,**  coupled 
with  the  fact  that  the  law,  aa  laid  down  by  the  courts, 
declares  that  the  testator's  intentions  are  too  vague 
and  indefinite  to  be  carried  into  effect,  work  an  abso- 
lute gift  of  the  property  to  one  whom  he  never  in- 
tended should  be  the  recipient  of  such  a  gift  ?  A  re- 
sult like  this  could  only  be  attained  by  disregarding 
intention,  and  relying  upon  some  arbitrary,  infiexible, 
and  technical  rule  of  construction  which  has  no  foun- 
dation in  reason ;  and  we  have  shown  that  no  such 
rule  has  been  sanctioned  by  any  controlling  weight  of 
authority. 

The  practical  effect  of  the  decree  appealed  from  is  to 
give  this  property  to  the  helrs-at-law^and  next  of  kin 
of  the  testator,  and  we  affirm  it. 


CONFUOT     OF     LAWS— NOTE   PAYABLE   JN 
ANOTHER  8TA  TE-JNTERE8T. 

OIBOUIT  COURT.  DISTRICT  OREGON. 
AUGUST  •.MM. 

New  Ekgulkb  Mobtqagb  Security  Co.  v.  Vader. 

Prima  faeU  the  place  of  payment  of  a  promissory  note  is  the 
idaoe  of  performance,  including  the  rate  of  interest  that 
may  be  demanded  thereon;  but  the  parties  thereto  may 
adopt  the  law  of  the  place  of  making  the  contract  as  the 
place  of  payment,  so  far  as  su(di  interest  is  concerned, 
and  the  fact  that  the  higher  rate  of  interest  allowed  by 
the  law  of  the  place  of  the  making  of  the  contract  is  spec- 


ified in  the  note  is  sufficient  evidence  of  the  intention  of 

the  parties  to  contract  with  reference  to  such  law,  rather 

than  that  of  the  place  of  payment. 
A  contract  to  pay  interest  on  a  conpon  or  interest  note  after 

maturity  may  be  enforced. 
QUIT  to  enforce  the  lien  of  a  mortgage. 

J.  D.  FerUon,  for  plaintiff: 

L.  If.  Montanye,  for  defendants. 

DsADY,  J.  This  suit  is  brought  by  the  plaintiff,  a 
corporation  formed  under  the  law  of  Connecticut, 
against  the  defendants,  citizens  of  Oregon,  to  enforce 
the  lien  of  a  mortgage  on  certain  real  property.  The 
suit  was  commenced  on  August  12, 1885,  In  the  State 
Circuit  Court  for  the  county  of  Linn,  and  afterward 
removed  here  by  the  plaintiff.  Here  the  plaintiff  filed 
an  amended  '*  complaint,*'  and  the  cause  was  heard  on 
a  demurrer  thereto. 

From  the  amended  bill  or  complaint  it  appears  that 
on  April  21, 1881,  the  defendants  made  and  delivered 
their  promissory  note,  payable  to  the  order  of  the 
plaintiff,  on  ApHl  21,  1886,  for  $2,000,  "  with  Interest 
from  date  until  paid,  at  eight  per  cent  per  annum,  as 
per  coupons  attached,  at  the  office  of  the  Corbin  Bank- 
ing Company,  New  York  city.'*  The  note  also  con- 
tained the  following  stipulations : 

'*  Unpaid  interest  shall  bear  interest  atlen  per  cent 
per  annum.  On  failure  to  pay  Interest  within  five 
days  after  due,  the  holder  may  collect  the  principal 
and  interest  at  once.  And  in  case  suit  is  instituted  to 
collect  this  note,  or  any  portion  thereof,  I  promise  to 
pay  such  additional  sum  as  the  court  may  adjudge  rea- 
sonable, as  attorney's  fees  in  said  suit.*' 

And  also  made  and  delivered  to  the  plaintiff  their 
six  coupon  or  interest  notes,  for  the  interest  to  accrue 
on  said  principal  note,  for  the  sums  and  payable  as 
follows:  One  for  $110.68,  payable  January  1,  1882; 
four  for  $160  each,  payable,  respectively,  January  1, 
1888, 1884, 1886,  and  1886;  and  one  for  $49.32,  payable 
April  21, 1886.  There  is  now  due  on  the  principal  note 
and  the  last  two  coupons  the  sum  of  $2,820,  with  in- 
terest on  $2,000  thereof  at  eight  per  cent  per  annum 
from  January  1, 1886,  and  on  said  coupon  notes  from 
the  date  when  they  became  payable  at  ten  percent  per 
annum,  in  the  United  States  gold  coin,  no  pcurt  of 
which  has  been  paid. 

On  April  21, 1^,  the  defendants,  to  secure  the  pay- 
ment of  said  note  and  coupons,  and  all  sums  of  money 
thereby  agreed  to  be  paid,  executed  to  the  plaintiff  a 
mortgage  on  a  certain  tract  of  land,  situate  in  Lane 
county,  Oregon,  containing 640  acres;  which  mortgage 
contained  the  following  stipulations :  (1)  That  if  said 
defendants  fail  to  pay  any  of  said  interest  when  due,  the 
same  shall  bear  interest  at  the  rate  of  ten  per  cent  per 
annum ;  (2)  the  defendants  will  pay  all  taxes  and  assess- 
ments levied  on  said  real  property  before  the  same  be- 
comes delinquent,and  if  not  so  paid,  the  holder  of  the 
mortgage  may,  without  notice,  declare  the  whole  sum 
thereby  secured  due  at  once,  or  may  elect  to  pay  said 
taxes  and  assessments,  and  be  entitled  to  interest  on 
the  same  at  the  rate  of  ten  per  cent  per  annum,  for 
which  the  mortgage  shall  be  a  security ;  (8)  if  the  de- 
fendants fail  to  pay  any  of  said  money  within  five 
days  after  the  same  shall  become  due,  or  to  conform 
to  or  comply  with  any  of  these  stipulations,  then  the 
whole  amount  secured  by  the  mortgage  shall  become 
due  at  once ;  and  (4)  that  on  filing  of  a  bill  to  enforce 
the  lien  of  said  mortgage  the  plaintiff  therein  shall 
recover  a  reasonable  attomey*s  fee,  to  be  taxed  by 
the  court,  for  which  the  mortgage  shall  stand  as  se- 
curity. 

For  the  years  1883, 1884,  and  1866  taxes  were  levied 
on  said  land  by  Linn  county  amounting  to  $106.11, 
which  became  delinquent,  and  were  a  lien  thereon^  and 
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have  since  been  paid  by  the  plaintiff;  and  by  a  stipala- 
tlon  filed  April  13, 1886,  it  was  agreed  that  on  the  ar^- 
ment  of  the  demurrer  the  court  may  consider  the  lia- 
bility of  the  defendants  to  pay  the  taxes  mentioned, 
and  in  so  doing  may  consider  the  bill  and  the  original 
mortgage,  and  **  aUow  or  disallow  such  claim  for 
taxes  "  as  it  may  be  advised. 

The  grounds  of  the  demurrer  as  maintained  on  the 
argument  are  substantially  these:  (1)  The  plaintiff 
has  not  the  capacity  to  maintain  this  suit;  (2)  the 
notes  are  made  payable  in  New  York,  In  yiolation  of 
the  usury  laws  of  that  State,  and  are  therefore  void ; 
(8)  the  agreement  to  pay  interest  on  the  interest  notes 
after  maturity  is  an  agreement  ^to  pay  compound  in- 
terest, and  is  therefore  void;  (4)  the  agreement  to  pay 
the  taxes  is  either  without  consideration  or  nanrloos, 
and  therefore  void. 

[Omitting  the  other  grounds.] 

As  to  the  second  point,  it  is  admitted  that  the  rate 
of  interest  allowed  by  the  statute  (June  27,  1879)  of 
New  York  is  only  six  per  cent,  and  that  this  court 
will  take  Judicial  knowledge  of  the  laws  of  that  State. 
Owhiga  v.  Mull,  9  Pet.  624 ;  BenneU  v.  Bennett,  1  Deady, 
809.  The  argument  in  behalf  of  the  defendants  on 
this  point  is,  that  by  making  this  note  payable  in  New 
York,  the  parties  to  the  contract  made  that  the  place 
of  performance,  including  the  rate  of  interest  payable 
by  the  law  thereof.  There  is  some  confusion  and  con- 
tradiction in  the  writers  and  authorities  on  this  sub- 
ject, but  the  current  of  the  later  ones  establishes  the 
just  and  convenient  rule  for  the  solution  of  the  prob- 
lem, namely,  the  place  of  performance  depends  on 
the  intention  of  the  parties  to  the  contract.  Where  a 
note  made  in  one  place  is  made  payable  in  another, 
prima  facie  the  place  of  payment  is  the  place  of  per- 
formance, and  the  law  of  the  latter,  for  the  purposes 
of  payment  and  its  incidents,  applies  to  the  transac- 
tion. But  this  fact  is  by  no  means  conclusive  evi- 
dence that  such  was  the  intention  of  the  parties ;  and 
the  contrary  may  be  inferred  from  the  immediate  cir- 
cumstances, as  shown  by  extraneous  evidence.  Whart. 
Confl.  Laws,  S  605.  And  even  when  the  place  of  pay- 
ment is  to  be  taken  as  the  place  of  performance,  for 
the  purposes  of  payment,  and  matters  incidental 
thereto,  including  days  of  grace,  the  rate  of  interest, 
where  none  is  specified  in  the  contract,  and  the  like,it 
may  satisfactorily  appear  from  the  circumstances  of 
the  case  that  it  was  not  the  intention  of  the  parties 
that  the  rate  of  interest  should  be  governed  by  the 
law  of  such  place.  And  generally  **the  law  of  the 
place  where  the  contract  is  made  is  to  determine  the 
rate  of  interest,  when  the  contract  specifically  gives 
Interest."  2  Kent  Comm.  460;  Story  Confl.  Laws, 
1 805.  And  this  conclusion  must  be  based  on  the  fact 
that  an  agreement  for  a  specific  rate  of  interest  on  a 
loan  constitutes  a  part  of  the  obligation  of  a  contract 
which  Is  always  measured  or  tried  by  the  lex  loci  con- 
tractus and  not  the  lex  loci  aoUUionis ;  and  for  the  pur- 
poses of  this  question,  it  is  said  by  an  eminent  writer 
that  **  the  true  view  seems  to  be  that  the  place  of  per- 
formance of  an  obligation  for  the  payment  of  money 
is  the  place  where  the  money  is  used  '*  and  put  at 
risk.  Whart.  Confl.  Laws,  %  608.  Again,  when  the 
rateot  interest  is  different  in  the  place  where  a  note 
is  made  and  where  it  is  payable,  and  two  conflicting 
laws  are  thus  brought  to  bear  on  the  same  point,  the 
court  will  apply  that  law  to  the  transaction  which  will 
best  support  the  validity  of  the  obligation;  for  it  is 
not  to  t>e  presumed  that  the  parties  in  fixing  the  rate 
of  interest  acted  with  reference  to  the  law  of  a  place 
which  would  make  the  ^contract  void.  Whart.  Confl. 
Laws,  S  607. 

Now,  in  this  case,  all  these  controlling  circumstances 
point  to  the  conclusion,  that  although  the  note  was 
made  payable  in  New  York,  the  parties  in  flxing  the 


rate  of  interest  had  reference  to  the  law  of  Oregon, 
and  intended  to  be  governed  thereby.  The  contract 
was  made  here,  and  the  rate  of  interest  specified 
therein.  The  money  was  used  here,  and  the  rate  of 
interest  agreed  on  is  allowed  by  the  law  of  this  State, 
but  forbidden  by  that  of  New  York. 

In  Miller  v.  Tiffany,  1  Wall.  810,  Mr.  Justice  Sway ne, 
quoting  with  approval  from  Andretoa  v.  Jbnd,  13  Pet. 
77,  78,  says:  ''The  general  principle  in  relation  to 
contracts  made  in  one  place  to  be  performed  In  another 
is  well  settled.  They  are  to  be  governed  by  the  law  of 
the  place  of  performance,  and  if  the  interest  allowed 
by  the  law  of  the  place  of  performance  is  higher  than 
that  permitted  at  the  place  of  contract,  the  parties 
may  stipulate  for  the  higher  interest  without  incurring 
the  penalties  of  usury.*'  And  adds:  ** The  converse 
of  this  proposition  is  also  well  settled.  If  the  rate  of 
interest  be  higher  at  the  place  of  contract  than  at  the 
place  of  performance,  the  parties  may  lawfully  con- 
tract in  that  case]also  for  the  higher  rate;  *'  citing  De 
Pau  V.  Humphreys,  10  Mart.  (La.)  1. 

In  Jones  on  Mortgages  {%  657)  the  result  of  the  au- 
thorities is  stated  as  follows :  **  The  parties  may  stip- 
ulate for  interest  with  reference  to  the  laws  of  either 
the  place  of  contract  or  the  place  of  payment,  so  long 
as  the  provision  be  made  in  good  faith,  and  not  as  a 
cover  for  usury ; "  citing  Tounisend  v.  BUey,  46  N.  H. 
800;  Peck  v.  Mayo,  14  Vt.  83,  88. 

In  Kilgore  v.  Dempsey,  18  Am.  Rep.  810;  S.  C,  25 
Ohio  St.  418,  it  was  held  that  where  a  note  is  made 
in  one  State,  and  payable  in  another,  and  the  rate  of 
interest  allowed  in  such  States  is  different,  the  law  of 
either  State  may  be  applied  to  the  contract. 

In  Thornton  Y.  Dean,  45  Am.  Rep.  799;  8.  C,  19  S.  C. 
688,  it  was  held  that  when  a  contract  is  entered  into  in 
one  State,  to  be  performed  in  another,  the  parties  may 
stipulate  for  the  rate  of  interest  allowed  in  either 
country. 

In  Daniel  on  Negotiable  Instruments  (S  922)  is  is 
said:  ** There  are  some  contracts  however  which 
would  be  illegal  if  all  the  parties  resided  or  contracted 
either  in  the  State  where  it  is  made  or  where  it  is  to 
be  performed,  which  are  nevertheless  recognized  and 
enforced  if  valid  either  in  the  one  place  or  the  other; 
and  of  this  nature  are  contracts  to  pay  Interest  at 
rates,  which  by  the  law  of  one  place  or  the  other, 
would  be  usurious  and  void.  In  such  cases  the  inten- 
tion of  the  parties  Is  effectuated  us  a  concession  to 
trade  and  commerce  between  nations;  and  if  the 
transaction  is  not  in  itself  Immoral,  the  rate  of  inter- 
est authorized  either  by  the  country  where  the  con- 
tract is  made  or  to  be  performed  is  allowed  to  prevail." 

In  the  leading  case  of  De  Pau  v.  Humphreys,  10 
Mart  La.)  1,  it  was  held  that  a  note  made  in  Louis- 
iana, payable  with  ten  per  cent  interest— the  legal  rate 
in  that  State— was  not  usurious,  but  valid,  although 
payable  in  New  York,  where  the  interest  is  only  seven 
per  cent. 

Mr.  Daniel  (Neg.  Inst.,  S  922),  in  referring  to  this 
case,  says:  ''The  like  view  has  been  recognized  and 
adopted  in  numerous  cases,  and  may  be  regarded  as  a 
recognized  principle  of  English  and  American  juris- 
prudence, **  citing  a  g^reat  number  of  authorities. 

In  the  light  of  these  authorities,  and  on  every  con- 
sideration of  convenience  and  utility,  the  parties  to 
this  transaction,  being  at  liberty  to  contract  for  either 
the  Oregon  or  NewYork  rate  of  interest,  the  very  fact 
that  they  adopted  the  former  is  satisfactory  evidence 
that  they  contracted  in  this  respect  with  reference  to 
the  laws  of  this  State,  and  intended  to  be  governed 
thereby.  The  note  of  the  defendants  was  made  pay- 
able in  New  York  simply  for  the  convenience  of  the 
lender.  There  is  no  pretense  that  there  was  any  de- 
sign or  purpose  to  contract  for  or  obtain  what  might 
be  regi^ed  as  a  usurious  rate  of  interest.    On  the 
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contrary,  the  ooDtraot  was  openly  made  in  good  faith, 
in  accordance  with  the  law  of  this  State,  where  the 
defendants  resided,  and  it  would  be  a  reproach  to  the 
administration  of  Justice  if  the  defendants  could  now 
defraud  the  plaintiff  out  of  its  money  simply  because 
their  note  was,  with  their  consent,  and  only  for  the 
convenience  of  the  lender,  made  payable  iu  New  York 
xather  than  Oregon. 

There  is  no  law  of  this  State  that  prohibits  the  pay- 
ment of  interest  on  interest;  and  the  better  opinion  is 
that  no  contract  for  the  payment  of  interest,  whether 
on  interest  or  principal,  is  usurious  or  illegal,  unless 
prohibited  by  statute.  Tyler  Usury,  64.  But  the  rule 
was  early  established  in  equity  that  compound  inter- 
est would  not  be  allowed,  not  because  it  was  usurious 
or  contrary  to  the  statute  on  that  subject,  but  because 
the  practice,  if  allowed,  would  lead  to  the  oppression 
of  improvident  debtors.  Connecticut  v.  JacJcsoUt  1 
Johns.  Ch.  13.  This  rule  doubtless  had  its  origin  in 
the  old  ecclesiastical  idea  that  the  taking  of  interest, 
under  any  circumstances,  was  usury,  and  a  grle%'ous 
sin.  But  the  tendency  of  opinion  has  been  toward  the 
suggestion  of  Lord  Thurlow,  in  Waring  v.  Cunliffe^  1 
Yes.  Jr.  99,  that  there  is  nothing  unjust  iu  compelling 
a  debtor  who  neglects  to  pay  interest  when  it  becomes 
due,  to  pay  interest  upon  that  interest;  and  so  it  was 
early  settled  that  a  promise  to  pay  interest  on  interest 
after  the  latter  became  due  is  valid.  Kellogg  v.  Hickok^ 
1  Wend.  521;  Hathaway  v.  Meads,  11  Or.  66;  S.  C,  4 
Pao.  Rep.  619. 

By  the  law  of  this  State  (Sess.  Laws  1880,  p.  17)  in- 
terest is  allowed  at  *' eight  per  cent  per  annum,  and 
no  more,  on  all  moneys  after  the  same  become  due; 
*  *  *  but  on  contracts,  interest  at  the  rate  of  ten 
per  cent  per  annum  may  be  charged  by  express  agree- 
ment of  the  parties,  and  no  more."  These  interest 
notes  are  distinct  contracts  for  the  payment  of  money, 
and  when  they  became  due  were  entitled,  under  this 
statute,  without  any  agreement  of  the  parties  on  the 
subject,  to  draw  interest  at  eight  per  cent  per  annum 
until  paid,  or  by  the  agreement  of  the  parties,  they 
might  draw  ten  per  cent.  The  provision  of  the  stat- 
ute is  in  effect  that  interest  shall  be  allowed  *'on  all 
moneys  after  the  same  become  due,'*  and  that  at  least 
includes  the  case  of  money  due  on  an  interest  or  cou- 
pon note,  or  a  promise  or  agreement  in  a  principal  note 
to  the  effect  that  the  interest  thereon  shall  be  paid  at 
a  certain  period  or  periods  prior  to  the  maturity 
thereof.  But  interest  concerning  the  payment  of 
which  no  special  promise  is  made,  and  which  no  other- 
wise exists  or  is  due  than  as  an  increment  of  the  prin- 
cipal sum,  is  not  included  in  this  statute  as  *' money  *' 
due  and  entitled  to  boar  interest.  But  a  promise  to 
pay  interest  as  a  distinct  debt  or  liability,  either  in  or 
out  of  the  principal  contract,  and  before  or  as  the 
principal  sum  falls  due,  is  a  promise  to  pay  a  sum  of 
money,  which  when  due,  bears  interest  under  the 
statute,  either  at  the  legal  rate,  or  according  to  the 
agreement  of  the  parties,  within  the  limit  allowed 
thereby. 

In  Bledsoe,  v.  Nixon,  12  Am.  Rep.  642;  S.  C,  69  N.  C 
89,  it  was  held  that  when  a  promissory  note  contained 
a  stipulation  that  the  interest  thereon  should  be  paid 
semi-annually,  an  unpaid  installment  of  interest  drew 
interest,  as  if  a  note  had  been  given  therefor. 

In  Wheaton  v.  Pike,  11  Am.  Rep.  227;  S.  C,  9  R.  I. 
132,  ic  was  held  that  where  a  promissory  note  was 
mad^  payable  in  the  three  years  after  date,  with  in- 
terest payable  semi-annually,  each  installment  of  in- 
terest falling  due  before  the  maturity  of  the  note  drew 
Interest  from  the  time  it  was  due  until  paid. 

In  Aurora  ▼.  West,  7  Wall.  104,  it  was  held  that  In- 
terest coupons,  by  universal  usage  and  consent,  have 
all  the  qualities  of  commercial  paper,  and  should  draw 
Interest  after  payment  is  neglected  or  refused.   To  the 


same  effect  is  the  ruling  in  Clark  v.  Iowa,  20  Wall.  689; 
Town  of  Genoa  v.  Woodruff,  92  U.  S.  502;  and  Qelpcke 
V.  Duhuqtie,  1  Wall.  200. 

In  Jones  on  Mortgages  (§§  653,  -1141)  it  is  said  that 
coupons  for  the  interest  on  a  mortgage  debt  are,  in 
effect,  promissory  notes,  and  draw  interest  iu  the  same 
manner  after  maturity.  To  the  same  effect  is  Daniel 
Neg.  Inst.,  §  1513,  See  also  Harper  v.  My,  70  UL  581 ; 
Thayer  v.  Star  Mining  Co.,  105  id.  652. 

In  my  judgment  these  interest  notes  are  entitled  to 
draw  interest,  at  the  rate  agreed  on,  from  the  date  of 
their  maturity. 

ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS, 

CRIMINAIi  LAW— LIQDOB  LAW— C<»NSPIRACr— SOLIC- 
ITATION.— Several  persons  were  charged  in  an  indict- 
ment with  conspiracy  in  that  they  hud  induced  a  sa. 
loon  keeper  to  sell  or  give  to  them  drinks  on  Sunday 
with  the  intention  of  proceeding  against  the  person  so 
supplying  the  liquor  and  getting  the  informer's  share 
of  the  penalty.  Held,  the  Quarter  Sessions  bad  prop- 
erly quashed  the  indictment.  It  is  impossible  to  hold 
that  persons  are  guilty  In  law  for  conspiracy  to  do 
an  act  where  the  act  imputed  is  such  that  if  the  inten- 
tion had  been  consummated  do  offense  would  have 
been  committed.  It  Is  not  alleged  that  the  defendants 
by  furnishing  a  stock  of  liquor,  or  by  any  other  means 
instigated  or  furthered  the  illegal  act  of  selling  or  giv- 
ing away  on  Sunday,  nor  that  they  conspired  by  force 
or  threats  to  coerce  the  saloon  keepers  to  sell.  The 
latter  were  free  agents ;  they  sold  or  gave  away  the 
beer  because  they  chose  to  do  so.  Where  there  is  a 
confederacy,  but  nothing  more  than  solicitations  to 
an  intelligent  free  agent  to  commit  crime,  it  is  not  in- 
dictable unless  it  is  made  so  by  statute.  1  Wh'art.  Cr. 
Laws  (8th  ed.),  §  2691.  Chief  Justice  Gibson,  In  Shan- 
non V.  Commonwealth,  2H.  226,  said  that  if  confeder- 
acy constituted  conspiracy,  without  regard  to  the 
quality  of  the  act  to  be  done,  a  party  might  incur  the 
guilt  of  it  by  having  agreed  to  be  the  passive  subject 
of  a  battery.  Accordingly  these  defendants  would  not 
have  been  Indictable  if  they  had  combined  and  agreed 
together  to  go  to  the  prosecutor's  house  and  solicit 
and  induce  him  to  beat  them ;  they  are  not  indictable 
for  having  conspired  to  induce  him  to  give  to  them 
drinks  on  Sunday.  Counsel  for  the  Commonwealth 
rely  principally  upon  the  case  of  Hazen  v.  Commou- 
weali  h,  11  H.  ^5.  It  is  asserted  that  it  was  there  held 
that  Hazen  and  three  others  had  been  properly  con- 
victed upon  an  indictment  charging  that  they  had  con- 
spired to  solicit,  induce  and  procure  the  officers  of  a 
bank  to  violate  a  statute  which  made  it  a  penal  of- 
fense to  issue  notes  of  banks  of  other  States  of  a  de- 
nomination less  than  $5.  The  statute  gave  the  former 
the  ono-balf  of  the  money  penalty.  But  the  counts 
upon  which  Hazen  and  his  co-defendants  were  con- 
victed charged  more  than  the  mere  conspiracy  to 
procure  the  bank  offlcerss  to  issue  the  forbidden  notes. 
It  was  also  charged,  and  found,  that  one  of  them  had 
deposited  in  the  bank  large  sums  of  money,  not  for 
lawful  business,  and  drew  them  by  checks  for  unequal 
sums,  and  required  the  checks  to  be  paid  In  bank  notes 
of  less  than  15,  and  the  defendants  had  threatened  to 
bring  penal  actions  unless  they  were  paid  $3,260;  that 
it  was  the  purpose  of  the  conspiracy  to  compel  the 
bank  officers  unjustly  and  unlawfully  to  pay  large  sums 
of  money  for  the  corrupt  gain  of  the  defendants.  The 
Supreme  Court  said  that  they  were  left  to  infer  that 
such  *'  large  sums  of  money  "  were  to  be  obtained  by 
some  other  means  than  a  fair  prosecution  of  the  of- 
fending bank  officers;  that  it  was  charged  that  the 
money  was  to  be  drawn  from  the  victims  b^oompouiMi- 
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iug  the  offense;  that  it  hud  been  foaud  as  a  faot 
that  the  object  of  the  defeudauts  was,  uot  the  detec- 
tion and  suppression  of  crimen  but  the  promotion  of 
their  own  corrupt  gain;  that  the  defendants  sought  to 
extort  **huBh  money''  for  suppressing  the  evidence  of 
guilt.  The  court  also  said  that  those  who  induced  a 
violation  of  the  law  for  the  purpose  of  compounding 
the  offense  and  making  gain  by  defeating  public  jus- 
tice were  guilty  of  a  gross  wrong.  In  this  case  it  is 
not  averred  that  the  defendants  offered  to  settle  or 
compound  the  offenses,  nor  that  they  obtained  any  part 
of  the  informer's  share  of  the  penalties,  nor  even  that 
the  suits  against  the  saloon  keepers  were  prosecuted 
to  judgment;  in  that  reference  it  is  simply  alleged 
that  the  defendants,  and  others  acting  with  them,  had 
caused  writs  of  summons  to  be  issued  b)'  the  aldermen 
for  the  penalty  of  $50  in  each  case.  The  decision  of 
the  question  presented  in  Hazen  v.  Commonwealth 
dues  not  warrant  a  ruling  that  this  indictment  can  bo 
sustained,  nor  has  any  authority  for  such  a  conclusion 
been  found.  The  motion  to  quash  must  be  sustained. 
Peiin.  Sup.  Ct..  March  1, 1886.  CominontoeaUh  v.  Kos- 
ienbauder.    Opinion  per  Curiam. 

Deed— RESEBVATiON.— A  warranty  deed  granted 
and  conveyed  a  parallelogram  of  land,  nine  chains  and 
ninety-six  links  long,  by  five  chains  and  two  links 
wide,  **  containing  five  acres,  ♦  ♦  ♦  reserving  from 
said  grant  a  strip  thirty-three  feet  in  width,  on  the 
south  side  of  said  tract  for  a  public  street.  Held^  that 
the  fee  of  the  thirty-three  feet  strip  passed  to  the 
grantee.  It  is  difficult  to  see  why,  when  be  bad 
adopted  the  plan  of  describing  the  property  by  its 
width  in  chains  and  links,  the  grantor  should  have 
specified  a  width  greater  than  the  actual  width  of  the 
premises  which  he  intended  to  convey,  or  why  be 
should  have  embraced  in  the  specified  width  thirty- 
three  feet  more  than  he  intended  to  convey  simply  for 
the  purpose  of  taking  it  out  again.  The  obvious  and 
natural  construction  is  that  he  meant  to  convey  all 
that  be  described  as  a  five-acre  tract— nine  chains 
ninety-six  links  long  by  five  chains  two  links  wide. 
This  being  the  apparent  intention  of  the  grantor  in  his 
descriptions  of  the  five-acre  tract,  how  is  it  affected  by 
the  so-called  **  reservation  ?  "  Certainly  that  does  not 
operate  to  except  from  the  tract  the  fee  of  the  thirty  • 
three  feet  strip  on  the  south  side,  for  this  would  be  in- 
consistent with  the  intention  mentioned  (if  not  repug- 
nant, and  therefore  void),  but  to  reserve  an  easement 
of  right  of  way  for  a  public  street  in  and  over  the 
strip.  As  it  did  not  accept  the  foe,  and  the  strip  had 
never  been  used  as  a  street,  and  no  street  had  ever 
been  laid  out  or  opened  upon  it  at  the  time  of  the 
grant,  the  so-called  ** reservation'*  was  not,  strictly 
speaking,  an  exception  of  any  thing;  for  an  exception 
is  of  a  part  of  the  thing  granted,  and  of  something  in 
esse  at  the  time  of  the  grant.  A  **  reservation  "  is  de- 
fined to  be  something  newly  created  or  reserved  out  of 
the  thing  granted,  that  was  not  in  esse  before;  as 
for  instance,  an  easement.  Hurd  v.  Curtis,  7  Mete. 
W;  Winthrop  V.  Fairbanks,  41  Me.  312;  Boone  Real 
Prop.,  S  303.  So  that  although  the  terms  "exception'* 
and  *' reservation  "  are  often  used  Indiscriminately, 
and  the  difference  between  them  is  in  particular  oases 
sometimes  obscure  and  uncertain  (Bowen  v.  Conner,  6 
Cash.  132,  and  cases  supra;  Roberts  v.  Robertson,  53 
Vt.  6J)0).  the  so-called  "reserving*'  of  the  thirty-three 
feet  strip  in  this  case  "for a  public  street"  would  be  a 
"  reservation  *' proper  (if  any  thing)  as  distinguished 
from  an  "exception"  properly  so  called.  And  right 
here,  and  upon  this  point,  it  is  important  to  observe 
that  the  strip  is  reserved  "  for  a  public  street."  If  the 
grantor  intended  to  except  the  fee  of  the  strip  from 
tbegrant,  his  intention  was  not  expressed.  The  strip 
is  "  reserved  "  for  a  public  street,  and  for  nothing  else. 


This  does  uot  require  the  exclusion  of  the  fee  of  the 
strip  from  the  grant,  but  only  an  easement;  and  upon 
the  principle  that  a  grantor's  deed  is  to  be  taken  most 
strongly  against  himself,  no  such  exclusion  of  the  fee 
is  to  be  implied.  Our  construction  of  the  deed  then  is 
that  it  passed  to  the  grantee  of  the  fee  of  the  whole  of 
the  five-acre  tract.  Peck  v.  Smith,  1  Conn.  103;  Rich- 
ardson V.  Palmer,  38  N,  H.  212;  Tuttle  v.  Walker,  46 
Me.  286;  Kuhn  v.  Farnsworth,  69  id.  404;  Hays  v.  As- 
kew, 5  Jones,  63;  Cincinnati  v.  Newell's  Heirs,  7  Ohio 
St.  37.  Minn.  Sup.  Ct.,  July  9, 1886.  EUiot  v.  Small 
Opinion  by  Berry,  J. 

Gift  —  corporate  stock  —  agreement  against 
PUBLIC  POLICY.— In  an  action  for  breach  of  contract 
for  non-delivery  of  corporate  stock,  the  defendant 
may  show  as  matter  of  defense  that  the  contract  sued 
upon  was  part  and  parcel  of  a  prior  secret  agreement 
between  the  plaintiff  and  the  company,  whereby  the 
plaintiff  was  to  subscribe  for  a  large  amount  of  the 
stock  for  the  purpose  of  inducing  others  to  subscribe, 
and  that  for  so  doing  he  was  to  receive,  in  addition  to 
his  subscription,  the  amount  of  stock  in  question  as  a 
gift  from  the  company.  Mass.  Sup.  Jud.  Ct.,  July  3, 
1886.    NickersonY.  Englisfi,    Opinion  by  Field,  J. 

Insurance— EVIDENCE— CIVIL  action  —  criminal 
PROSECUTION.— A.,  who  held  a  policy  of  insurance 
upon  a  building,  upon  its  destruction  by  fire  endeav- 
ored to  collect  the  amount  of  the  insurance  from  the 
insuring  company  by  action ;  one  ground  of  defense 
was  that  A.  had  fired  the  structure.  On  the  trial  the 
Common  Pleas  instmcted  the  jury  that  the  testimony 
to  establish  the  fact  of  incendiarism  ought  to  be  as 
strong  as^that  required  to  convict  in  a  criminal  court 
of  arson.  Held,  error.  The  doctrine  that  a  reasona- 
ble doubt  of  guilt  is  to  workij&n  acquittal  does  uot  ap- 
ply in  civil  issues;  in  these  the  result  should  follow 
the  preponderance  of  evidence,  even  though  the  result 
imputes  a  crime.  Whart.  Ev.,  §  1246.  In  reference  to 
the  rule  thus  stated  text-books  and  adjudications  dif- 
fer, and  It  would  be  difficult  to  ascertain  on  which  side 
is  the  greater  number.  Many  of  them,  for  and  against, 
are  cited  by  Dr.  Wharton,  and  we  are  content  to  refer 
to  them,  without  a  profitless  review,  or  a  reiteration 
of  reasons  leading  to  the  conclusions  adopted.  In  a 
civil  issue  the  life  or  liberty  of  the  person  whose  act  is 
sought  to  be  proved  is  not  involved,  proof  of  the  act  is 
only  pertinent  because  it  is  to  sustain  or  defeat  a  claim 
for  damages  or  respecting  the  right  of  things.  Where 
the  act  imputes  a  crime  the  inculpatory  evidence 
must  be  sufficient  to  overcome  the  exculpatory  evi- 
dence and  the  presumption  of  innocence;  otherwise 
there  is  no  preponderance  to  establish  the  fact.  That 
presumption  is  due  every  man  in  every  court,  and 
when  it  is  alleged  that  he  has  done  a  dishonest  or  crim- 
inal act,  the  presumption  weighs  In  his  favor.  In  the 
civil  Issue  he  Is  uot  on  trial.  The  judgment  is  not  evi- 
dence that  he  is  guilty  of  crime.  The  act  affirmed  Is 
an  incident,  a  fact,  to  be  proved  like  other  pertinent 
facts.  For  instance,  in  this  case,  bad  the  insured 
changed  the  tenancy  or  occupancy  of  the  premises, 
withoat  notice  to  the  assurer,  proof  of  the  act  would 
have  been  competent,  and  the  fact  established  by  pre- 
ponderance of  evidence.  If  a  man  by  deceit  fraudu- 
lently obtains  insurance  on  a  building,  by  like  evi- 
dence, his  act  may  be  established  to  avoid  the  policy ; 
if  he  burns  the  insured  building  the  same  rule  of  evi- 
dence ought  to  apply  when  It  is  proposed  to  prove  the 
act  for  like  purpose.  Penn.  Sup.  Ct.,  March  1,  1886. 
Somerset  MntuaX  Fire  Ins,  Co.  v.  Usaw,  Opinion  by 
Trunkey,  J. 

Malicious  prosecution— wa  rrant— who  liable 
WHEN  erroneously  ISSUED.— If  the  offense  charged 
is  of  a  public  nature,  and  a  justk^e,  through  error  of 
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judfinnent,  issues  a  warrant  when  none  should  Issue, 
or  an  erroneous  warrant  in  substance  or  form,  the  er- 
ror is  his  alone;  but  if  the  object  in  view  is  the  pro- 
tection or  en  forcement  of  a  statutory  private  right, 
and  a  warrant  is  procured  where  none  is  authorized, 
and  an  arrest  made,  the  individual  procuring  it  and  all 
others  participating  are  held  responsible.  To  hold  the 
prosecutor  responsible,  who  simply  discharges  a  pub- 
lic duty  in  malcing information  of  a  supposed  offense, 
would  not  only  be  grossly  unjust  to  him,  but  would 
also  be  highly  injurious  to  the  public  interests.  What 
reason  or  excuse  can  be  suggested  for  holding  him  re- 
sponsib  e  for  the  justice's  mistake?  He  has  nothing 
to  do  with  issuing  the  writ—no  authority  or  influence 
respecting  it.  It  is  the  justice's  duty  to  pass  upon  the 
facts,  and  determine  whether  a  warrant  shall  issue. 
His  functions  are  judicial.  This  is  all  so  plain  that  no 
question  could  be  raised  respecting  it  but  for  the  loose 
and  inconsiderate  expressions  to  be  found  in  a  few 
reported  cases.  No  instance  was  cited  by  the  learned 
counsel  in  which  a  prosecutor  was  ever  held  responsi- 
ble for  an  honest  statement  of  fact8,where  he  supposed 
a  public  offense  had  been  committed.  There^is  a  class 
of  cases  in  which  individuals  who  institute  proceed- 
ings for  arrest  (where  such  proceedings  are  not  autho- 
rized by  law)  may  be  held  responsible.  In  these  cases 
however  the  individuals  are  not  prosecutors  in  the  or- 
dinary and  proper  sense  of  the  term.  No  offense 
against  the  public  (no  crime)  is  charged.  The  object 
in  view  is  the  protection  or  enforcement  of  a  private 
ripht,  as  where  a  creditor  is  allowed  to  proceed  by  ar- 
rest under  the  peculiar  circumstances  described  if  a 
statute  authorizing  the  warrant.  Here  (and  if  simi- 
lar cases)  a  special  jurisdiction  is  conferred;  and  in  a 
warrant  is  procured  where  none  is  authorized,  and  an 
arrest  made,  .the  individual  procuring  it  and  all  others 
participating  are  held  responsible.  The  failure  to  dis- 
tinguish this  class  of  cases,  where  individuals  are  pro- 
ceeding on  their  own  account,  for  their  own  benefit, 
from  public  prosecutions  for  crime,  where  the  prose- 
cutor represents,  not  himself,  but  the  public,  has  led 
to  the  confusion  and  inconsiderate  remarks  occasion- 
ally found  in  the  books.  The  cases  of  Maher  v.  Ash- 
mead,  30  Penn.  St.  844;  Cuny  v.  Pringle,  llJohns.  444; 
Gold  V.  Bissell,  1  Wend.  210;  Rogers  ▼.  Mnlliner,  6  id. 
697;  Vredenburgh  v.  Hendricks,  17  Barb.  179,  belong 
to  this  class.  Baird  y.  Householder,  82  Penn.  St.  168; 
and  Kramer  ▼.  Lott,  60  id.  496,  cited  by  the  plaintiff; 
decide  nothing  more  than  that  the  form  of  action 
there  adopted  was  wrong.  The  question  of  liability  in 
another  form  was  not  discussed  nor  considered,  and 
the  incautious  observations  dropped  respecting  it  are 
of  no  value.  The  subject  is  so  fully  considered  in  Von 
Latham  v.  Llbby,  88  Barb.  889;  Stewart  v.  Hawley,  21 
Wend.  662;  and  West  v.  Smallwood,  8  Mees.  &  W.  418, 
that  nothing  further  need  be  added.  Cir.  Ct.,  E.  D. 
Penn.,  June  29,  1886.  Teal  v.  Fisael  Opinion  by 
Butler,  J. 

Mine— LEASE— COVENANT   TO   PAT  BOTALTT.— The 

defendant  had  possession  of  a  mine  under  a  lease,  in 
which  he  covenanted  to  pay  $2  a  ton  royalty  for  all  ore 
mined  and  removed,and  to  mine  and  remove  10,000  tons 
per  annum.  Held,  that  attachment  would  not  lie  for  the 
damage  accruing  on  breach  of  the  covenant  to  mine  and 
remove  the  stipulated  quantity.  The  general  rule  es- 
tablished in  this  State  is  that  **  an  attachment  will  not 
lie  for  unliquidated  damages,  and  can  be  used  only 
when  the  demand  is  for  a  sum  certain.'*  Shenck  ▼. 
Griffon,  9  Vroom,  462,  467.  "An  attachment  will  lie 
where  the  cause  of  action  is  founded  upon  contract, 
and  is  of  such  a  nature  that  the  plaintiff  *  would  for- 
merly have  been  *  entitled  to  hold  the  defendant  to 
bail  upon  filing  an  affidavit  of  the  cause  of  action. 
When  the  cause  of  action  arises  ex  delicto^  or  is  of  such 
a  nature  that  bail  *  could  not    have  been'  required 


without  the  order  of  a  court  or  judge,  resort  cannot  be 
had  to  this  remedy.'*  Jeffery  v.  Wooley,  6  Halst.  128; 
Boyd  V.  King,  7  Vroom,  184.  With  regard  to  bail,  Mr. 
Petersdorff  says :  **  The  general  rule  adopted  by  all  the 
courts  is  consistent  and  uniform,  that  where  the  cause 
of  action  arises  from  a  debt  or  money  demand,  or 
where  it  sounds  in  damages,  but  the  damages  are  oa- 
pable  of  being  ascertained  with  certainty,  by  mere  ar- 
ithmetical computation,  the  defendant  may  beholden 
to  ball  as  of  course;  but  on  the  other  hand,  where 
the  cause  of  action  consists  merely  In  a  right  to  re- 
cover some  damages,  but  those  damages  are  general, 
indefinite  and  undetermined,  or  incapable  of  being  re- 
duced by  calculation  to  a  proper  degree  of  certainty, 
without  the  intervention  of  a  jury,  the  defendant  can- 
not be  holdeu  to  bail  as  of  course."  Petersd.  Bail,  16; 
10  Law  Lib.  "  In  particular,  in  an  action  of  covenant, 
the  defendant  cannot  be  held  to  bail  as  of  course,  un- 
less the  covenant  be  for  the  payment  of  a  sum  cer» 
tain."  Jeffery  v.  Wooley,  ubi  supra.  Thus  far  the  de- 
cisions in  New  Jersey  carry  us.  When  we  look  to  the 
decisions  in  other  States,  we  find  most  of  them  to  be 
Inapplicable,  because  they  rest  upon  rules  inconsistent 
with  those  already  established  here.  But  the  cases  of 
Fisher  v.  Consequa,  2  Wash.  C.  C.  382;  Clark's  Exec. 
V.  Wilson,  3  id.  660;  WUson  v.  Wilson,  8  Gill,  193; 
Warwick  v.  Chase,  28  Md.  164,  seem  to  proceed  on  the 
lines  which  our  own  courts  have  laid  down,  and  hence 
are  useful  as  illustrations  of  the  rule.  In  Fisher  v. 
Consequa  the  defendant  had  bound  himself  to  put  on 
board  ship  at  Canton  a  cargo  of  tea,  of  the  very  first 
quality  for  the  Amsterdam  market,  and  if  they  did  not 
prove  of  such  quality  at  the  sales  in  Amsterdam  to 
make  good  ail  deficiencies.  At  the  sales  in  Amster- 
dam the  teas  proved  to  be  of  inferior  quality,  and 
worth  $4,600  less  than  teas  of  the  first  quality.  The 
court  held  that  attachment  would  lie  for  the  deficiency. 
In  Wilson  v.  Wilson  the  defendant  sold  flour  to  the 
plaintiffand  guaranteed  that  it  should  pass  with  the 
inspector  as  superflne,  and  that  if  it  did  not,  they 
would  make  such  allowance  as  was  customary  at  the 
place  of  inspection  for  the  difference  between  flour  of 
the  grade  certified  by  the  inspector  and  superfine 
fiour.  The  flour  was  certifled  to  be  of  an  infe- 
rior grade,and  the  difference  in  value,acoording  to  the 
custom,  was  fifty  cents  a  barrel.  The  court  held  that 
the  difference  could  be  sued  for  by  attachment.  In 
both  of  these  cases  the  standard  for  measuring  the 
damages  was  fixed  by  the  contract,  the  damages  being 
the  difference  in  value  of  two  articles,  the  value  of 
which  was  already  determined  either  by  the  sale  of 
the  articles  themselves,  or  by  the  market  price  of  other 
articles  of  like  value.  Damages  so  ascertained  or  by 
calculation  ascertainable  could  properly  be  sworn  to  by 
the  plaintiff.  In  Clark's  Exrs.  v.  WiUon  the  plaintiff 
attached  for  damages  arising  out  of  a  breach  of  the  de- 
fendant's covenant  in  a  charter-party  to  employ  a  ves- 
sel for  a  designated  voyage  at  £670  per  mouth.  The 
plaintiff  swore  that  the  voyage  would  have  consumed 
twenty-four  months,  and  rated  his  damages  accord- 
ingly. The  court  held  that  the  length  of  the  voyage 
was  conjectural,  and  hence  the  damages  were  so  un- 
certain that  they  could  not  with  propriety  be  averred 
in  an  affidavit,  but  must  be  ascertained  by  a  jury,  and 
that  the  attachment  was  illeg^ly  used.  In  Warwick  v. 
Chase  the  claim  was  for  damages  occasioned  by  delay, 
in  selling  a  cargo  of  flour  at  Rio,  and  by  failure  to  in- 
vest the  proceeds  in  a  cargo  of  coffee  for  return  to  Rich- 
mond. The  court  held  that  as  the  damages  depended 
mainly  on  the  price  of  coffee  in  Richmond  at  the  time 
when  the  return  cargo  would  have  arrived,  and  that 
time  was  not  fixed,  the  damages  were  too  uncertain 
for  attachment.  It  was  declared  *'  the  general  rule 
is  that  unliquidated  damages  resulting  from  the  viola- 
tion of  a  contract  cannot  be  recovered  by  attachment 
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unless  the  contract  affords  a  certain  measure  or  stand- 
ard for  ascertaining  the  amount  of  the  damages; 
*  *  *  the  standard  should  be  a  subject-matter  of 
the  contract,  *  *  *  the  standard  must  be  shown 
by  the  contract,  without  the  aid  of  inferences  from 
extrinsic  facts  or  circumstances.  N.  J.  Sup.  Ct.,  Aug. 
26, 1886.    Hecksher  v.  Trotter,    Opinion  by  Dixon.  J. 

NBGIilGENCE— HIGHWAY— UNPROTBCTKD  EMBANK- 
MENT.—The  road  for  some  distance  at  the  place  where 
the  accident  occurred  was  a  single  track,  eleven  or 
twelve  feet  wide.  Upon  the  west  side  the  ground  sloped 
gradual!/  from  the  travelled  track,  but  on  the  east 
side  there  was  a  steep  bank  extending  along  the  road 
within  a  foot  of  the  wheel  track ;  and  there  was  no 
fence  or  railing  upon  that  side.  The  accident  occurred 
in  the  night-time,  and  was  caused  by  the  slipping  of 
the  buggy  in, which  the  plaintiff  was  riding,  upon  tne 
bank  on  the  easterly  side,  while  her  husband,  who 
was  driving,  was  attempting  to  turn  out  for  a  coach 
coming  from  the  opposite  direction,  and  in  endeavor- 
ing to  right  the  buggy  be  ran  against  the  coach,  and 
the  plaintiff  was  thrown  out  and  injured.  Held,  that 
the  questions  as  to  the  dangerous  condition  of  the 
road  and  the  negligence  of  the  plaintiff's  husband 
should  be  left  to  the  jury.  In  such  a  case,  if  the  plain- 
tiff and  her  husband  were  using  due  care  as  travellers 
upon  the  highway,  and  were  by  a  defect  in  it  exposed 
to  imminent  danger  to  life  and  limb,  and  as  a  reason- 
able precaution  to  avoid  this  danger  the  husband 
turned  the  horse  to  the  left,  whereby  the  buggy  was 
brought  Into  collision  with  the  hack,  which  otherwise 
would  not  have  happened,  and  thus  the  plaintiff  suf- 
fered injury,  the  defect  in  the  highway  may  be  con- 
sidered as  the  sole  cause  of  the  Injury.  Mass.  Sup. 
Jud.  Ct.,  July  8, 1886.     ^lagg  v.  Town  of  Hudson. 

Statute  of  limitations— a CKNOwiiEDGMENT  to 
STUANGBB. — The  unqualified  acknowledgment  of  a 
present  subsisting  indebtedness,  whether  made  to  the 
plaintiff  or  to  his  agent,  or  to  a  stranger,  is  sufficient 
to  remove  the  bar  of  the  statute  of  limitations.  Since 
the  decision  In  the  leading  case  of  Oliver  ▼.  Grey,  1 
Har.  &  Gill,  204,  this  is  no  longer  an  open  question  in 
this  State.  In  that  case  it  was  expressly  decided  that 
the  unqualified  acknowledgment  of  a  subsisting  in- 
debtedness was  sufficient  whether  such  acknowledg- 
ment was  made  to  the  plaintiff  or  to  a  stranger.  It 
has  been  held,  we  are  aware,  in  some  States,  that  the 
acknowledgment  must  be  made  to  the  party  or  bis 
agent.  The  decisions  in  these  cases  proceed  on  the 
principle  that  the  debt  Is  extinguished  by  operation  of 
the  statute,  and  the  action  is  brought  on  the  new 
promise,  and  it  is  necessary  therefore  that  the  ac- 
knowledgment should  be  made  to  the  contracting  par- 
ties. The  debt  however  Is  not  in  this  State  extin- 
guished by  the  operation  of  the  statute— it  affects  only 
the  remedy.  The  suit  is  brought  on  the  original 
cause  of  action,  and  thejuew  promise  is  offered  in  evi- 
dence to  remove  the  bar  of  the  statute.  So  it  may  be 
considered  as  settled  law  in  this  State  that  the  ac- 
knowledgment, whether  made  to  the  party  or  to  bis 
agent,  or  to  a  stranger,  is  sufficient.  Md.  Sup.  Ct., 
June  22, 1886.  Stewart  v.  Oarrett.  Opinion  by  Robin- 
son, J. 

SUBSCBIPTION— EFFECT     OF— ACCEPTANCE— CONTBI- 

BunoN. — A  promise  to  pay  a  subscription  to  a  chari- 
table object  is  a  mere  offer,  which  may  be  revoked  at 
any  time  before  It  is  accepted  by  the  promisee;  and 
an  acceptance  can  only  be  shown  by  some  act  on  the 
part  of  the  promisee  whereby  some  legal  liability  is 
incurred  or  money  is  expended  on  the  faith  of 
the  promise.  If  the  promisor  dies  before  his 
offer  is  accepted  it  is  thereby  revoked,  and  cannot 
afterward,  by  any  acts  showing  acceptance,  be  made 
good  as  against  his  estate.    Pratt  ▼.  Trustees,  etc.,  93 


III.  476;  Beach  v.  Church,  96  id.  179;  Phipps  v.  Jones* 
20  Penn.  St.  260;  Helfenstein's  Estate,  77  Id.  831;  Cot- 
tage Street  Church  v.  Kendall,  121  Mass.  528.  The  rule 
is  otherwise  when  subscribers  agree  together  to  make 
up  a  specified  sum,  and  where  the  withdrawal  of  one 
increases  the  amount  to  be  paid  by  the  others.  In 
such  case,  as  between  the  subscribers,  there  is  a  mu- 
tual liability,  and  the  co-subscribers  may  maintain  an 
action  against  one  who  refuses  to  pay.  George  ▼. 
Harris,  4  N.H.  633;  Curry  v.  Rogers,!  Fost.  247;  1 
Whart.  Cont.  719.  Cal.  Sup.  Ct.,  July  14, 1886.  Grand 
Lodge  of  the  Independent  Order  of  Qood  Templars  of 
the  State  of  California  v.  Famham,  Opinion  by  Bel- 
cher, 0.  C. 

Watebs  and  wateb-coubses— oystebs— ''improve- 
ments."—The  bedding  of  oysters  is  not  an  "  improve- 
ment *'  within  the  contemplation  of  the  Acts  of  1862, 
ch.  129,  which  vests  in  the  owner  of  land  bounding  on 
navigable  water  the  exclusive  right  to  make  improve- 
ments upon  all  the  soil  of  the  water  in  front  of  his 
land,  subject  only  to  the  restriction  of  not  Interfering 
with  navigation.  The  subject-matter  of  the  right  de- 
clared by  the  first  of  these  sections  to  be  in  the  ripa- 
rian proprietor  Is  **  all  accretions  to  said  land.''  It 
seems  obvious  the  rights  does  not  attach  until  the  ac- 
cretions to  the  land  are  formed  and  become  visible. 
Until  new  land  is  made  or  emerges  there  can  be  no  ac- 
cretion to  or  increase  of  the  land  of  which  it  shall  con- 
stitute a  part.  The  very  term  imports  an  addition 
of  what  possesses  the  characteristics  of  land.  So  long 
then  as  the  water  covers  the  soil  adjacent  to  the  land, 
it  is  not  within  the  contemplation  of  the  act,  but  re- 
mains under  the  control  of  the  State,  subject  to  the 
possibility  of  accretion  being  made  or  formed  there- 
from. The  improvements,  which  under  section  38,  the 
proprietor  of  land  bounding  on  navigable  waters  is 
entitled  to  make  into  the  same,  and  which  with  the 
other  accretions  provided  for,  shall  pass  to  the  succes- 
sive owners  of  the  land  to  which  they  are  attached  as 
incident  to  their  respective  estates,  are  plainly,  we 
think,  such  structures  as  are  subservient  to  the  land, 
and  which,  used  in  connection  with  the  land,  enhance 
its  value,  or  enlarge  its  commercial  or  agricultural  fa- 
cilities, or  other  utility,  to  an  extent  the  land  alone 
would  be  incapable  of,  and  In  this  way  **  improve  "  it. 
They  are  to  be  made  **  into  "  the  water— a  term  incon- 
sistent with  entire  separation  from  the  land. 
Wharves,  piers  and  landings  are  examples  of  such  im- 
provements. Farming  and  commercial  interests  are 
promoted  by  the  privilege,  and  to  encourage  the  de- 
velopment of  these  was  the  main  object  of  conferring 
it.  When  such  improvemets  are  made  they  become 
incident  to  the  estate,  as  not  inherently  identical  in 
nature  with  land,  but  from  being  joined  to  it,  and  con- 
tributing to  Its  uses  and  value  legally  identified  with 
It,  as  a  fixture  or  a  right  of  way  or  other  appurtenance 
that  passes  with  land.  The  mere  planting  or  deposit- 
ing of  oysters  In  the  water  implies  no  essential  union 
or  relation  between  the  main  land  and  the  soil  under 
the  water  contiguous,  and  therefore  does  not  effect 
an  improvement  of  the  former  implied  in  something 
erected  or  constructed  attached  to  the  shore,  and  to- 
gether with  the  land,  furnishing  conveniences  and  fa- 
cilities that  enlarge  the  advantages  of  the  latter. 
Until  therefore  *'  improvements  '*  are  made  to  the  land 
in  the  sense  we  have  described,  the  mere  right  to  con- 
struct them,  although  still  subsisting,  is  not  incompati- 
ble with  licensing  of  the  soil  covered  by  water  for  uses 
not  subversive  of  such  right,  or  Irreconcilable  there- 
with, and  which  must  yield  to  the  paramount  right  of 
making  improvements  when  actually  exercised.  Then 
and  to  the  extent  actually  occupied  by  the  improve- 
ments when  actually  occupied  by  the  improvements, 
do  the  improvements,  and  the  nspund  thej  necessa- 
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rily  oooupj,  become  "  incident  to  the  estate."  Md. 
Ct.  App.,  June  14,  1886.  Hesa  v.  Muir.  Opinion  by 
Ritchie,  J. 

WiLii— LEGACY— TRUST— VESTED  INTEREST.— A.  be- 
queathed the  whole  of  his  estate  in  trust,  and  directed 
the  trustees  to  pay  such  portions  of  the  income  as 
might  be  necessary  for  the  support  and  education  of 
hia  daughter,  and  when  she  should  be  eighteen,  or  if 
she  married  before  arriving  at  that  age,  to  pay  the 
whole  of  the  estate  to  her.  or  such  portions  of  it  as  in 
their  judgment  would  seem  most  beneficial.    In  case 
the  daughter  should  die  before  eighteen,  he  disposed 
of  his  estate  by  various  bequests  over.    The  daughter 
was  never  married,  and  died  at  twenty-three.    The 
trustees  had  never  paid  over  the  estate  to  her,  acting 
in  withholding  the  same,  according  to  their  best  jndg. 
ment,  and  she  had  never  demanded  It.    Held^  that  the 
estate  vested  in  the  daughter  when  she  was  eighteen 
ac  least.    The  proposition  is  deducible  from  the  au- 
thorities, especially  fron  the  more  recent  English  au- 
thorities, that  no  estate  will  be  held  contingent  unless 
very  decided  terms  of  contingency  are  used  in  the 
will,  or  it  is  necessary  to  bold  the  same  oontiugent  in 
order  to  carry  out  the  other  provisions  or  implications 
of  the  will.    2  Redf.  Wills,  627.    If  the  testator  had 
stopped  with  directing  the  trustees  to  pay  over  the 
estate  to  his  daughter  on  arriving  at  eighteen  or  mar- 
rying, it  is  clear  on  all  the  authorities  that  the  legacy 
would  have  vested  in  the  happening  of  either  of  those 
events.  If  not  before ;  and  so  it  comes  to  this :  whether 
the  discretionary  clause  makes  any  difiference.    We 
think  it  does  not,  both  on  the  construction  of  the  will 
and  on  authority.    When  a  man  sits  down  to  dispose 
of  his  property  by  will,  it  is  fair  to  presume  that  he 
does  not  intend  to  die  intestate,  nor  to  become  intes- 
tate after  death,  and  so  courts  lean  against  intestacy. 
Now  here  the  testator  made  no  bequest  over  except  in 
the  single  event  of  the  daughter's  dying  before  eight- 
een.   If  then  she  did  not  take  a  vested  interest  at 
least  at  eighteen,  the  testator  became  Intestate  at  her 
death,  and  his  estate  is  left  to  be  distributed  by  law; 
for  it  would  be  absurd  to  read  this  will  as  giving  be- 
quests over  in  case  his  daughter  died  after  eighteen,  as 
she  did.    Then  again  the  very  fact  that  he  made  no 
disposition  over  in  case  she  died  after  eighteen  is  a  cir- 
cumstance of  no  little  weight  to  show  that  he  intended 
bis  estate  to  vest  in  her  at  all  events  on  her  becoming 
eighteen.    2  Redf.  Wills,  606.    In  England  a  gift  over 
in  one  event  is  generally  regarded  as  favoring  vesting 
in  all  other  events,  on  the  ground  that  the  gift  over, 
being  made  to  depend  upon  particular  events,  the  pre- 
sumption is  that  in  every  other  event  the  estate  was 
intended  to  remain  in  the  first  taker.    But  we  think, 
as  said  by  Judge  Redfield,  that  this  form  of  argument 
is    more  forcible  when   there  is  no  disposition  over, 
for  then  it  may  well  be  said  that  the  testator  intended 
the  estate  to  vest  in  the  last  donee  named.    The  trus- 
tees were  the  brothers  and  a  brother-in-law  of  the  tes- 
tator.    He  made  them  his  executors,  and  reposing 
confidence  in  them,  was  willing  to  leave  it  to  them  as 
trustees  to  say  when  and  to  what  extent  his  daughter, 
after  l>ecoming  eighteen  or  marrying,  should  be  per- 
mitted to  come  into  the  actual  possession  and  enjoy- 
ment of. his  estate;  but  we  do  not  think  he  intended 
to  leave  it  to  them  to  say  whether  she  should  ever 
have  It  at  all  or  not  In  Interest.    He  had  willed  '*  in 
trust  for  her,'*  and  the  discretionary  clause — treating 
It  as  valid,  and  as  to  which  see  Gray  Perp.,  §  120— was 
inserted  for  her  supposed  benefit,  and  more  by  way 
of  giving  directions  to  the  trustees  as  to  the  time  and 
manner  of  payment  than  as  importing  condition  or 
contingency.    And  this  Idea  of  a  trust  is  Important, 
and  well  nigh  decisive  of  the  case.    Oddle  v.   Brown, 
4  De  Qex  &  J.  170;  Saunders  v.  Yaudler,  1  C^ig  &  P. 


240;  Churchill  V.  Lady  Speake,  1  Vern.  251;  Hone's 
Ex'rs  V.  Van  Schalck,  20  Wend.  564;  Millard's  Appeal* 
87  Penn.  St.  457:  Fox  v.  Fox,  19  Eq.  Cas.  286;  Rouse's 
Estate,  9  Hare,  649.  Vt.  Sup.  Ct.,  Aug.  18,  1888. 
Weatherhead  v.  Stoddard.    Opinion  by  Rowell,  J. 


CORRESPONDENCE. 

A  Mere  Matter  of  Taste. 
Editor  of  the  Albany  Law  Journal : 

I  wish  to  call  the  attention  of  your  readers  to  two 
decisions  given  by  Mr.  Justice  Pratt  of  the  second  de- 
partment in  cases  where  the  conditions  of  the  con- 
tracts are  similar. 

In  Brasaford  v.  OeMchs,  24  Week.  Dig.  233,  Pratt, 
J.,  says:  *' Where  a  marine  artist  is  employed  to 
paint  a  portrait  of  a  yacht,  it  does  not  follow  as  a  mat- 
ter of  law f  that  inasmucii  aa  the  employment  involves  a 
matter  of  taste,  the  employer  is  the  sole  arbiter  as  to  the 
question  whether  the  contract  was  performed;  **  and 
in  Cro88  v.  Belknap,  24  Week.  Dig.  256,  Pratt,  J.,  says : 
"When  a  person  contracts  to  perform  certain  work  to 
the  satisfaction  of  the  other  party  to  the  contract,  and 
the  subject  involved  is  a  matter  of  taate^  like  the  paint- 
ing of  a  portrait,  the  person  for  whom  the  work  is  to 
be  done  is  the  sole  arbiter.*^ 

Is  It  possible,  considering  that  both  decisions  were 
given  In  the  month  of  May,  this  year,  and  are  separ- 
ated in  the  reports  by  only  twenty-three  pages,  that  a 
judge  should  be  so  variiim  et  mutabile  t 

Respectfully  yours, 

Charles  F.  Bbandt. 

New  York,  Sept  20, 188a 


A  Patriotic  Deed. 
Editor  of  the  Albany  Law  Journal: 

In  looking  up  a  Bar  Harbor  title  the  other  day  I 
came  across  a  deed  which  I  claim  to  be  the  most  pa^ 
triotic  on  record.  You  may  like  to  publish  portions 
of  it.  An  old  sea  captain  gives  his  native  place  a  lot  of 
land  on  which  to  build  a  school  house,  and  uses  the 
following  language,  whether  emanating  from  him  or 
the  attorney  who  drafted  the  deed  I  do  not  know : 

After  the  usual  beginning  he  says:  ** In  consider- 
ation of  my  love  for  the  place  of  my  nativity  and  my 
respect  for  the  early  friends  and  neighbors  of  my 
father  and  mother,  and  the  pleasant  associations  con- 
nected with  the  spot  where  I  commenced  receiving 
the  advantages  of  a  common  school  education,  the  re- 
ceipt whereof  I  do  hereby  acknowledge,**  etc.  Then 
directly  after  the  witness  clause,  *'  enjoining  upon  the 
children  who  may  be  educated  in  this  house  to  love 
their  country  and  their  country's  flag,  as  I  have  done 
that  glorious  constellation  which  I  have  seen  waving 
in  honor  in  many  climes,  and  with  the  hope  that  every 
child  that  may  here  assemble  may  be  as  happy  as  lam 
in  this  free  gift,  have  hereunto  set  my  hand,*'  etc. 

And  finally  in  a  spirit  of  true  piety  he  adds,  after 
the  acknowledgment:  " There  being  no  house  in  the 
vicinity  of  this  school-house  suitable  for  religious  wor- 
ship, and  desiring  to  be  a  witness  to  the  truth  of  the 
Bible,  I  hereby  consent  that  In  this  school-house  there 
may  be  services  to  the  true  and  living  God ;  but  it  is  to 
be  used  for  no  other  than  the  two  purposes  specified.*' 
Then  another  signature  and  seal. 

Yours  veiy  truly, 

John  A.  Peters,  2d. 

Ellsworth,  Mk.,  SepU  17»  1886. 
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Albany,  October  9,  1886. 


CURRENT  TOPICS. 

THE  judicial  nominations  have  resulted,  as  we 
supposed  they  would  result,  in  the  triumph  of 
wire-pulling  partisanship,  and  the  degradation  of 
the  judicial  office  to  serve  the  low  aims  of  party 
managers.  Both  parties  are  equally  to  blame  for 
this  inglorious  spectacle.  The  difficulty  is  that 
each  thinks  it  can  elect  its  own  nominee,  and  thus 
help  the  party  in  other  points.  We  have  said  our 
say  about  Judge  Peckham,  and  after  this  we  shall 
have  nothing  or  little  more  to  say.  The  writer 
highly  regards  him  as  a  personal  friend,  and  cer- 
tainly nothing  can  be  said  against  his  character 
nor  in  depreciation  of  his  abilities,  except  that  they 
consist  in  the  forensic  vigor  and  the  convincing 
power  of  the  advocate  rather  than  in  the  deep  legal 
learning,  the  reflective  habit,  and  the  capacity  of 
expression  in  writing  of  the  judge.  He  very  much 
resembles  his  father  in  personal  and  mental  quali- 
ties, although  he  is  probably  an  abler  lawyer,  and 
wo  have  observed  that  his  father's  opinions  are  very 
seldom  quoted.  The  father  was  and  the  son  is  just 
a  little  too  fond  of  his  own  off-hand  expressions  to 
be  the  most  patient  and  safest  kind  of  a  judge. 
StiU  a  superb  common-sense  is  the  endowment  of 
both«  as  it  was  of  the  late  chief  judge.  Church  —  an 
endowment  not  too  prevalent  on  our  bencli,  nor  on 
any  other,  and  which  we  have  sometimes  missed  since 
the  death  of  the  late  chief.  As  for  Judge  Daniels, 
the  Republican  nominee,  he  would  have  been  a 
capital  candidate  for  both  parties,  but  he  early  de- 
clined in  a  most  decided  manner.  We  are  glad 
he  has  reconsidered  this  unfortunate  decision.  He 
is  a  nominee  in  every  way  suitable.  He  is  in  no 
sense  a  partisan  or  politician ;  he  has  had  a  very 
great  experience  as  an  appellate  judge ;  although  a 
resident  of  Buffalo  he  may  be  considered  a  fair  rep- 
resentative of  the  first  district,  where  he  has  sat  for 
so  many  years;  his  learning  is  ample,  his  industry 
is  untiring,  his  patience  is  proved  and  unfailing ; 
his  integrity  never  has  been  questioned ;  and  not 
the  least,  he  did  not  seek  the  office.  Office  seems 
to  run  after  Buffalonians  of  late.  It  is  a  pity  that 
he  will  be  able  to  remain  on  the  bench  only  about 
eight  years.  Judge  Daniels  ought  to  command 
every  Republican  vote,  and  will  probably  draw 
some  moderate  democrats,  and  is  perhaps  as  strong 
a  candidate  fts  the  party  could  put  up.  On  the 
other  hand.  Judge  Peckham  has  some  enemies  and 
opponents  in  his  own  party — which  is  nothing 
against  him  —  and  has  never  sought  to  conciliate 
the  members  of  the  other  party  —  which  is  very 
much  in  his  favor.  He  is  not  a  *'  popular ''  man  — 
for  which  we  do  not  blame  him;  but  he  is  a  parti- 
san, for  which  we  do  not  admire  him.  He  was 
bom  to  fortune  and  a  liberal  education,  and  Judge 
Daniels  is  a  self-made  man,  but  neither  of  these  facts 
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should  weigh ;  the  question  for  every  lawyer  to  set- 
tle for  himself  is,  who  will  make  the  better  judge? 


**  Leviticus  XVHI,  and  Marriage  between  Af- 
fines,^*  is  the  title  of  a  pamphlet  of  twenty  pages, 
by  Mr.  John  B.  Gale,  of  Troy,  N.  Y.  This  is  de- 
signed as  -a  supplement,  reinforcement  and  conden- 
sation of  the  author's  former  tract,  entitled  "  Af- 
finity no  bar  to  Marriage,"  on  which  we  commented 
at  the  time  of  its  publication.  This  subject  is  kept 
continually  alive  by  the  annual  discussion  in  the 
Britisli  Parliament  as  to  marriage  with  a  deceased 
wife's  sister.  In  Great  Britain  marriage  is  prohib- 
ited between  twenty  classes  of  persons  related  only 
by  marriage,  while  in  this  country  eighteen  States, 
including  New  York,  prohibit  no  such  marriages, 
and  in  none  except  Georgia  is  marriage  unlawful 
with  either  brother's  or  nephew's  widow,  or  sister 
or  niece  of  deceased  wife.  Mr.  Gale  justifies  his 
publication  as  follows:  **If  our  permissive  State 
laws  really  oppose  Divine  law  we  need  to  know  it, 
and  to  reform  them;  or  if  instead,  the  restrictive 
ones  have  no  Divine  warrant,  and  rest  only  on  civil 
polity,  we  should  know  that,  and  reconsider  them. 
And  as  to  the  restrictive  ecclesiastical  laws  if  they 
are  not  scriptural  they  are  defenseless,  and  should 
be  blotted  out  as  setting  up  traditions  of  men  for 
the  word  of  God,  and  as  working  egregious  wrong 
by  subjecting  parties  to  these  Christian  marriages 
to  unjust  criticism,  and  to  the  shameful  attacks 
upon  them  which  advocates  of  the  restriction  so 
often  resort  to.  For  these  reasons  alone  abetter 
public  understanding  of  this  neglected  subject  be- 
comes desirable.  But  they  are  not  all,  for  the 
growing  demands  for  uniform  marriage  and  divorce 
laws  throughout  the  States,  and  for  Federal  suppres- 
sion of  polygamy  in  Utah,  give  it  new  and  national 
importance;  and  especially  so  when  it  is  consid- 
ered that  such  Federal  action,  and  indeed  all  mar- 
riage laws,  must  face  the  fact  that  if  the  Lovitical 
laws  in  question  command  restrictions  upon  affini- 
tous  marriages  they  as  certainly,  and  for  like  rea- 
son (or  unreason),  sanction  polygamy,  and  give  rank 
to  that  infamy  as  a  Divine  institution  for  all  nations 
and  ages."  Mr.  Gale  now,  in  the  form  and  dimen- 
sions of  a  lawyer's  brief,  conclusively  demonstrates 
the  unsoundness  of  the  ecclesiastical  deduction  that 
marriage  with  a  deceased  wife's  sister  is  forbidden 
by  the  Bible.  We  quite  agree  with  Mr.  Gale  that 
the  phrases  "  uncover  the  nakedness  of"  and  **lie 
carnally  with  "  did  not  mean  marriage ;  that  *  *  laws 
against  lewdness  with  the  wives  of  kin  by  no  means 
forbade  marriage  with  their  widows;"  and  that 
*'all  who  consider  that  laws  must  be  construed  by 
their  subject  will  escape  the  imbecility  of  reading 
laws  against  lewdness  with  others'  wives  as  laws 
against  marrying  their  widows."  As  Mr.  Gale  is  an 
Episcopalian  this  tract  may  be  an  influential  protest 
against  the  silly  doctrine,  to  the  inculcation  of  which 
some  of  the  clergy  of  that  church  seem  to  devote 
much  of  their  time  and  talents,  mainly  because  "  it's 
English,  you  know."  If  that  clergy  would  take  a 
little  pains  to  preach  against  the  common  vice  of 
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adultery,  and  the  glaring  and  abominable  crime  of 
polygamy,  we  should  have  more  sympathy  with 
them.  But  there  has  always  been  a  class  of  the 
clergy  who  act  upon  the  principle  of  the  policeman 
who  thwacks  the  unoffending  small  boy  for  the  dis- 
order of  the  adult  whom  he  overlooks.  Copies  of 
the  pamphlet  may  be  obtained  on  application  to 
Mr.  Gale.  

In  responding  at  the  Cutlers'  Feast  to  a  toast  to 
the  House  of  Lords,  Lord  Coleridge  said,  among 
other  things :  **  I  have  not  disguised  —  why  should  I 
disguise?  —  that  I  am  of  opinion,  with  thirteen  years* 
experience  of  its  working,  and  of  the  renewed  flow 
of  things  that  goes  on  all  around  us,  that  it  cannot 
be  expected  that  the  House  of  Lords,  any  more  than 
any  other  institution  in  this  country,  should  be 
saved  for  ever  from  change  and  reconstruction.  But 
I  will  be  equally  frank,  and  I  would  say  that  I  do 
hope  that  it  will  be  dealt  with  in  the  way  of  change 
and  reconstruction,  and  not  by  way  of  abolition.  In 
every  free  country,  I  believe  —  I  am  sure  in  most-- 
it  is  found  necessary,  or  it  is  believed  to  be  neces- 
sary, to  have  a  second  chamber  in  the  legislative 
machinery  of  the  State,  and  I  am  certain  that  in  the 
English  House  of  Lords  there  is  the  most  admirable 
material  for  the  reconstruction  of  the  chamber.  The 
English  House  of  Lords  never  did  want,  and  it  does 
not  now  want,  grand,  commanding  ability.  A  de- 
bate in  which  —  to  go  no  further  than  four  names 
—  a  debate  in  which  the  Duke  of  Argyll,  Lord  Sal- 
isbury and  Lord  Selborne,  and  the  Bishop  of  Peter- 
borough mingled,  is  a  thing,  let  me  tell  you,  worth 
a  man's  while  to  go  many  miles  to  listen  to ;  and 
we  find  that  still  to  great  men  of  all  sorts,  to  great 
contractors,  to  great  brewers,  to  great  bankers,  to 
great  men  of  commerce,  to  great  soldiers  and  sail- 
ors, and  may,  I  say,  excluding  myself,  great  Ifiw- 
yers,  not  only  to  men  who  are  remarkable  for  noth- 
ing but  the  number  of  acres  and  the  quality  of 
stock  or  consols  they  may  own,  the  position  of  a 
seat  in  the  House  of  Lords  is  still  an  object  of  am- 
bition; and  I  would  undertake  to  say,  speaking 
with  all  reverence  in  presence  of  some  of  the  fore- 
most men  in  the  House  of  Commons,  that  a  man 
might  now  take  up  fifty  men  out  of  the  House  of 
Lords  who,  man  for  man,  would  be  the  equals  in 
ability,  with  perhaps  one  enormous  exception  that 
will  occur  to  every  one,  on  whichever  side  of  poli- 
tics he  may  sit,  absolute  equals  of  any  fifty  men  in 
the  House  of  Commons.  It  is  not  in  eloquence,  it 
is  not  in  learning  and  ability,  it  is  not  in  knowl- 
edge, it  is  not  in  high  character  and  noble  ambition, 
nay,  it  is  not  in  a  certain  sense  in  currency  with 
affairs  that  the  House  of  Lords  is  deficient.  The 
House  of  Lords  has  lost  its  weight  in  the  country, 
if  it  has  lost  it,  from  other  causes,  because,  unfor- 
tunately, a  vast  majority  of  the  peers  never  come 
near  the  House  of  Lords  at  all,  and  never  take  any 
part  in  its  bupiness ;  because  those  who  do  take  part 
come  there  because  they  choose  to  come,  and  are 
responsible  to  no  one  but  themselves,  and  it  is  im- 


possible, with  all  their  ability,  that  they  should  not, 
to  some  extent,  lose  touch  of  the  people,  and  get 
out  of  harmony  with  the  times.  But  let  this  be  al- 
tered. Let  men  sit  in  the  House  of  Lords  because 
some  one  thinks  them  fit  to  sit  there;  let  them  be 
sent  there  by  some  system  of  choice,  some  mode  of 
election  —  I  do  not  say  necessarily  directly  from 
the  people,  but  speaking  roughly  and  offhand,  and 
I  pray  you  remember,  after  dinner,  by  some  such 
system  as  is  so  succesful  in  the  American  Senate, 
and  I  will  venture  to  say  that  the  English  House  of 
Lords  would  not  be  only  the  most  ancient,  the  most 
venerable,  the  most  illustrious  body,  but  one  of  the 
most  powerful  and  most  popular  legislative  assem- 
blies which  the  world  has  ever  seen."  But  do 
abolish  the  House  as  a  law  court,  in  which  regard 
it  is  of  no  credit  to  itself  and  no  use  to  anybody 
else. 

The  New  York  State  Bar  Association  offer  a  prize 
of  two  hundred  and  fifty  dollars  for  the  best  essay 
on  **  The  Laws  of  Divorce  in  the  United  States,  in- 
cluding the  conflict  of  laws  of  the  several  States, 
and  the  advisability  of  national  legislation."  The 
subject  is  of  extreme  importance,  and  of  ever  pres- 
ent and  continually  increasing  interest.  It  should 
call  out  some  good  thought  and  suggestions.  Par- 
ticulars can  be  obtained  from  Mr.  L.  B.  Proctor, 
Capitol,  Albany.  The  essays  must  be  sent  to  Mr. 
George  L.  Stedman.  chairman  of  the  committee,  at 
Albany,  by  December  15th. 


If  Ben  Perley  Poore's  reminiscences  are  all  as  in- 
accurate as  those  about  Webster's  personal  appear- 
ance, they  cannot  be  trustworthy.  He  says  Webster 
**  was  npt  a  tall  or  a  large  man."  He  certainly  was 
five  feet  ten  inches  in  height,  had  a  grand  chest, 
and  weighed  one  hundred  and  eighty  pounds  or 
more — **a  cathedral  of  a  man,"  as  Sidney  Smith 

said  of  him. 

» 

NOTES  OF  CASES. 

IN  Collins  y.  South  Boston  HaUroad  Co,^  Massachu- 
setts Supreme  Court,  July  8,  1886,  the  court 
gives  a  very  intelligent  summary  of  the  doctrine 
respecting  contributory  negligence  in  infants.  They 
say:  **It  was  said  in  Lj/nch  v.  Smithy  104  Mass.  52; 
S.  C,  6  Am.  Rep.  188,  that  *  it  does  not  necessarily 
follow,  because  a  parent  negligently  suffers  a  child 
of  tender  age  to  cross  a  street,  that  therefore  the 
child  cannot  recover.  If  the  child,  without  being 
able  to  exercise  any  judgment  in  regard  to  the  mat- 
ter, yet  does  no  act  which  prudence  would  forbid, 
and  omits  no  act  that  prudence  would  dictate,  there 
has  been  no  negligence  which  was  directly  con- 
tributory to  the  injury.'  But  if  the  child  does  act 
in  a  manner  which  would  be  careless  in  a  prudent 
person  of  mature  years  and  ordinary  intelligence, 
and  the  carelessness  contributes  to  the  injury,  what 
is  the  test  by  which  the  conduct  of  the  child   is  to 
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be  tried,  in  determining  whether  it  has  exercised 
due  care?  Courts  have  held  that  up  to  a  certain 
age,  not  very  accurately  defined,  it  must  be  conclu- 
sively presumed  that  a  child  has  not  sufficient  in- 
telligence and  discretion  to  exercise  due  care  under 
the  circumstances,  and  in  the  place  in  which  he  is 
found,  and  that  it  is  negligence  on  the  part  of  the 
persons  who  have  charge  of  him  to  pennit  him  to 
go  there  unattended.  If  such  a  child  has  not  acted 
as  reasonable  care  would  dictate,  judged  by  the  or- 
dinary standards  for  adult  persons,  and  this  has 
contributed  to  the  injury,  and  if  the  persons  having 
the  charge  of  such  child  have  negligently  permitted 
him  to  go  there  alone,  both  these  facts  constitute 
negligence,  which  will  prevent  him  from  maintain- 
ing an  action.  There  is  also  an  age  within  which 
courts  have  held  that  one  child  is  conclusively  pre- 
sumed not  to  have  sufficient  intelligence  and  discre- 
tion to  take  charge  of  another  who  is  younger,  and 
that  it  is  negligence  on  the  part  of  the  parents  or 
guardians  of  such  children  to  permit  them  to  go 
together  to  places  of  danger,  and  if  they  do,  and 
the  children  do  not  use  reasonable  care,  and  this 
has  contributed  to  the  injury,  they  cannot  recover. 
Beyond  these  ages  courts  have  left  it  to  the  jury  to 
determine  whether  the  parents  or  guardians  were 
negligent  in  permitting  a  child  to  go  alone  to  a 
place  of  danger,  or  in  permitting  him  to  go  there 
in  charge  of  another  child,  and  if  it  is  found  that 
they  were  negligent  then  it  has  been  left  to  the  jury 
to  determine  whether  the  child  or  children  reasona- 
bly exercised  that  degree  of  care  of  which  they  were 
capable,  and  it  has  been  said  that  it  is  only  neces- 
sary for  them  *to  exercise  such  capacity  as  they 
had.*  The  care  which  an  adult  person  is  bound  to 
exercise  is  said  to  be  the  care  which  a  person  of  or- 
dinary intelligence  and  prudence  must  exercise,  and 
it  is  determined  by  the  amount  of  intelligence 
which  he  actually  possesses,  unless  he  is  non  compos 
mentis^  and  as  the  law,  as  far  as  is  practicable,  en- 
deavors to  establish  general  rules  of  conduct,  it  is 
probable  that  the  more  accurate  statement  of  the 
law  for  children  is  the  one  usually  made,  namely, 
that  a  child  is  to  be  held  to  the  exercise  of  that  de- 
gree of  care  which  may  reasonably  be  expected  of 
children  of  his  age,  or  which  children  of  his  age  or- 
dinarily exercise.  The  court,  with  more  or  less  hesi- 
tation in  what  it  deems  plain  cases,  according  to 
common  experience,  has  declared  that  the  acts  or 
conduct  of  an  adult,  under  the  circumstances,  con- 
stituted, as  matter  of  law,  contributory  negligence, 
and  the  question  arises  whether  the  court  can  make 
the  same  declaration  concerning  the  acts  or  conduct 
of  a  cliild  of  tender  age,  who  yet  is  so  old  that  they 
cannot  say,  as  matter  of  law,  that  he  has  not  suffi- 
cient discretion  to  be  permitted  to  act  on  his  own 
judgment.  We  think  it  has  been,  in  effect,  decided 
that  the  same  general  principles  govern  courts  in 
either  case,  although  the  degrees  of  care  required 
are  different.  See  Motley  v.  Whittier  Machine  Co.^ 
140  Mass.  387.  The  plaintiff  was  six  years  and  seven 
months  old  at  the  time  of  the  accident,  and  the 
opinion  implies  that  there  might  be  cases  in  which 


the  court  would  hold,  as  niatter  of  law,  that  a  girl 
of  that  age  was  guilty  of  contributory  negligence. 
See  O'Connor  v.  Boston  <fc  LoweU  B.  Co,,  185  Mass. 
352.  In  Messenger  Y,  Dennie,  137  id.  197;  S.  C,  141  id. 
335,  the  plaintiff  was  eight  years  and  nine  months 
old,  and  the  court  held  that  there  was  no  evidence 
of  due  care  on  his  part,  and  that  he  could  not  re- 
cover, saying  that '  his  injury  was  the  natural  con- 
sequence of  his  careless  act.'  *  ♦  *  It  would 
seem  that  if  children  unreasonably,  intelligently  and 
intentionally  run  into  danger  they  shall  take  the 
risks,  and  that  children,  as  well  as  adults,  should 
use  the  prudence  and  discretion  which  persons  of 
their  years  ordinarily  have,  and  that  they  cannot  be 
permitted  with  impunity  to  indulge  in  conduct 
which  they  know,  or  ought  to  know,  to  be  careless, 
because  children  are  often  reckless  and  mischiev- 
ous." See  McQary  v.  Loomis,  63  N.  Y.  104;  S.  C, 
20  Am.  Rep.  610;  note,  612;  Plumley  v.  BHge,  124 
Mass.  57;  S.  C,  26  Am.  Rep.  645;  BocJ^ord,  etc,,  B. 
Co,  V,  Ddaney,  82  111.  198;  S.  C,  25  Am.  Rep.  308. 


In  McCormiek  v.  Toionship  of  Washington,  Penn- 
sylvania Supreme  Court,  March  8,  1886,  the  holding 
seems  to  us  unreasonable.  This  was  an  action  for 
damages,  brought  by  the  owner  of  a  steam  threshing 
machine  against  a  township,  the  allegation  being 
that  the  township  had  not  kept  in  proper  condition 
one  of  its  bridges,  the  result  of  which  was  that 
whilst  being  transported  over  it  the  threshing  ma- 
chine and  the  horses  pulling  it  were,  because  of  the 
bridge  giving  away,  precipitated  into  the  stream 
beneath.  The  verdict  was  for  defendant.  The 
court  said :  **  A  township  is  not  required  to  assume 
that  its  bridges  will  bo  used  in  an  unusual  and  ex- 
traordinary manner  either  as  regards  great  speed  or 
the  passing  of  a  very  large  and  unusual  weight.  As 
it  does  not  anticipate  any  such  use  it  is  not  re- 
quired to  so  build  as  to  protect  against  injury  re- 
sulting from  sucli  reckless  conduct.  Its  liability 
stops  with  constructing  and  maintaining  its  bridges 
so  as  to  protect  against  injury  by  a  reasonable, 
proper  and  probable  use  thereof  in  view  of  the  sur- 
rounding circumstances,  such  as  the  extent,  kind 
and  nature  of  the  travel  and  business  on  the  road, 
of  which  it  forms  a  part."  It  does  not  seem  un- 
reasonable to  assume  that  a  bridge  is  strong  enough 
to  support  a  steam  threshing  machine  moving  about 
the  country  for  the  use  of  farmers. 


In  Parker  v.  Bemington,  Rhode  Island  Supreme 
Court,  April  8,  1886,  it  was  held  that  the  acknowl- 
edgment of  a  debt  made  to  a  stranger,  and  not 
meant  to  be  communicated  to  the  creditor,  will  not 
remove  the  bar  of  the  statute  of  limitations.  The 
court  said:  **  The  older  cases,  both  English  and 
American,  hold  that  an  acknowledgment  of  a  debt 
to  a  stranger  is  as  effectual  to  remove  the  bar  of  the 
statute  as  one  made  to  the  creditor,  but  the  latter 
cases,  both  English  and  American,  strongly  main- 
tain that  an  acknowledgment  to  a  mere  stranger  is 
ineffectual  to  remove  the  bar,  unless  it  was  intended 
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to  be  communicated  to  the  creditor,  the  reason  be- 
ing that  otherwise  no  privity  is  established  between 
the  parties  in  respect  to  the  new  promise.  Wood 
Lim.,  §  79,  p.  198,  note;  1  Smith  Lead.  Cas.  726; 
Bloan^field  v.  BloomfiM,  7  Bradw.  261;  Pa/rker  v. 
Schuford,  76  N.  C.  219;  Bachman  v.  Roller,  9  Baxt. 
490;  S.  C,  40  Am.  Rep.  97;  Edwards  v.  OnOey,  A 
H.  &  N.  877;  Fuller  v.  Bedman,  26  Beav.  614.  We 
have  no  reported  decision  upon  this  point  in  this 
State.  We  think  the  latter  cases  rest  upon  the 
better  reason."  Contra^  Stewart  v.  Garrett^  ante,  279. 
See  note,  40  Am.  Rep.  160. 


COMMOJ^  WORDS  AND  PHRASES. 

PECUNIARY  Ability.— ;in  Famsworih  v.  Fams- 
worth,  Rhode  Island  Supreme  Court,  August 
2,  1886,  the  court  said:  '*The  fifth  clause  of  sec- 
tion 2362,  Revised  Laws,  relating  to  causes  for 
which  divorces  may  be  granted,  provides  that  a 
divorce  may  be  decreed :  *  On  petition  of  the  wife 
when  the  husband,  being  of  sufficient-  pecuniary 
ability  to  provide  suitable  maintenance  for  her, 
without  cause,  grossly  or  wantonly  and  cruelly  re- 
fused or  neglected  so  to  do.'  The  only  question 
presented  and  discussed  by  counsel  in  this  case  is 
what  constitutes  *  pecuniary  ability '  in  the  sense 
in  which  the  words  are  used  in  the  clause  of  the 
statute  above  quoted.  To  entitle  the  wife  to  a  de- 
cree of  divorce  under  this  clause  of  the  statute  it 
is  essential  that  the  husband  should  be  shown  to  be 
possessed  of  sufficient  money  or  other  available 
property  to  provide  a  suitable  maintenance  for  her, 
according  to  their  rank  and  station  in  society,  and 
that  the  husband,  without  cause,  has  grossly  or 
wantonly  and  cruelly  refused  or  neglected  to  ap- 
propriate it  for  her  maintenance.  The  pecuniary 
ability  mentioned  in  the  statute  clearly  has  refer- 
ence to  the  possession  by  the  husband  of  means  in 
property  to  provide  the  necessary  maintenance  for 
the  wife,  and  not  to  his  capacity  for  acquiring  such 
means  by  his  own  labor.  It  is  not  necessary  that 
the  husband's  means  should  consist  alone  of  lands 
and  cattle,  or  some  property  in  concrete  shape,  other 
than  money.  It  may  consist  of  money  wages,  which 
the  husband  receives  for  his  own  labor,  or  money 
derived  from  any  source,  as  well  as  land  and  cattle, 
or  any  other  property  in  concrete  form.  No  refusal 
or  neglect  of  the  husband  to  make  provision  for  the 
support  of  the  wife  is  a  cause  of  divorce  under  thw 
clause  of  the  statute,  unless  he  had  available  prop- 
erty which  he  could  have  appropriated  for  that  pur- 
pose, and  of  such  an  amount  as  the  county  court, 
on  hearing  the  evidence,  deemed  sufficient  to  have 
enabled  him  to  properly  support  his  wife.  »  ♦  ♦ 
It  is  not  enough  to  show  chat  the  husband  had 
health  and  capacity  to  acquire  ample  means  for 
such  support  by  his  own  labor.  It  must  be  dis- 
tinctly shown  that  he  actually  had  the  requisite 
amount  of  money  or  other  property  during  the  pe- 
riod complained  of  for  furnishing  proper  mainte- 
nance for  the  wife.    It  is  not  material  from  what 


source  the  means  are  derived.  If  the  actual  avails 
of  the  husband's  labor  were  sufficient  to  have  en- 
abled him  to  provide  suitable  maintenance  for  the 
wife,  and  he  wantonly  and  cruelly  neglected  or  re- 
fused to  appropriate  it  for  such  purpose,  it  would 
constitute  a  cause  of  divorce  within  the  meaning  of 
the  statute." 

DwKLLiNG-HOUSB. — In   State  v.  Olark,  Missouri 
Supreme  Court,  June  21,  1886,  it  was  held  that  an 
imder-ground  cellar,  used  for  storing  ice  and  beer, 
having  no  internal  door  of  communication  with  the 
living-rooms  in  the  upper  stories  of  the  same  build- 
ing, and  not  xmder  the  control  and  dominion  of  any 
occupant  of    the    building,   is  not  a  **  dwelling- 
house,"  within  the  statute  of  larceny.     The  court 
said:  **An  eminent  text-writer — 1  Whart.  Crim. 
Law  (8th  ed.),  §§  781-788,  787  — treating  of  bur- 
glary (a  somewhat  kindred  crime)  says  that  *the 
breeding  and  entering,  to  constitute   a  burglary, 
must  be  ordinarily  into  the  dwelling-house  of  an- 
other ;  that  is  to  say,  the  house  in  which  the  occu- 
pier and  his  family  usually  reside,  or  in  other  words, 
dwell  and  lie  in.'     *  As 'an  introduction  to  the  cases 
hereafter  to  be  given  in  detail,  it  may  be  now 
stated,  generally,  that  no  matter  to   what  use  an 
out-building  may  be  put,  it  is  burglary  to   break 
and  enter  it  if  it  is  appurtenant  or  auxiliary  to  the 
dwelling-house,  and  is  within  such  convenient  dis- 
tance from  the  same  as  to  make  passing  and  re- 
passing an  ordinary  household  occurrence.    ♦    ♦    * 
The  question  is,  is  it  probable  that  the  building  is 
under  the  immediate  personal  care  of  its  owner? 
If  so,  in  view  of  tlie  peril  to  life  consequent  upon  a 
nocturnal  attack  on  it,  the  offense  is  one  against 
family  peace  and  safety,  as  well  as  against  property, 
and  consequently  rises  to  burglary. '     *  A  dwelling- 
house  is  deemed  any  permanent  building  in  which 
a  party  may  dwell  and  live,  and  as  such  burglary 
may  be  committed  in  it.     A  set  of  chambers  in  an 
inn  of  court  or  college  is  deemed  a  distinct  dwel- 
ling-house for  this  purpose.     So,  even  a  loft  over  a 
stable,  used  for  the  abode  of  a  coachman,  which  he 
rents  for  his  own  use  and  that  of  his  family,  is  a 
place  which  may  be  burglariously  broken.'    An- 
other distinguished  writer  —  Bish.  St.  Crimes  (2d 
ed.),  §  242  —  says  that  *the  word  'dwelling-house,' 
the  meaning  of  which  is  fully  explained  further  on, 
includes,  in  the  law  of  burglary,  and  generally  in 
the  law,  a  structure  for  business  uses,  whereof  any 
internally  connected  room  is  occupied  for  sleeping 
and  abode.'    The  same  author,  in  section  277,  says 
that  *the  words  *  dwelling-house '  and  *  mansion- 
house  '  are  identical  in  legal  writings,  but  *  house ' 
is  not  quite  the  same.     ♦    ♦    *    The  latter  is  of 
meaning  somewhat  larger  than  the  others,  though 
the  difference  is  not  quite  definable.     *    ♦    *    As 
already  seen,  the  meanings  of  these  terms  may  vary 
with  the  subject,  and  their  connections  with  other 
words ;  but  in  general,  they  are  stable  in  the  crimi- 
nal law.     For  example,  in  statutes  against  larceny 
from  the  dwelling-house  the  term  *  dwelling-house  * 
has  the  same  significance  as  in  burglary.'     In  sec- 
tion 278  the  same  author  uses  this  language :  *  A 
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^dwelling-house'  is  the  apartment,  building  or 
cluster  of  buildings,  in  which  a  man  with  his  fam- 
ily resides.  To  explain :  one  need  not  so  construct 
his  habitation  that  all  its  rooms  will  be  under  one 
roof;  therefore  the  word  'dwelling-house*  em- 
braces the  entire  congregation  of  buildings,  main 
and  auxiliary,  used  for  abode.'  In  section  280  this 
writer  says  that  *  if  one  part  of  a  building  is  used 
for  abode  it  gives  the  character  of  dwelling-house 
to  every  other  part  to  which  there  is  an  internal 
communication,  even  though,  according  to  the  au- 
thorities, generally  occupied  by  another  person  for 
an  entirely  different  purpose.  ♦  *  ♦  if  there  is 
no  internal  communication,  the  parts  are  to  be  con- 
sidered as  though  they  were  distinct  buildings.* 
The  same  author,  in  section  283,  uses  the  further 
language :  *  In  reason,  whether  a  man's  abode  con- 
sists of  a  cluster  of  separate  buildings,  or  of  sepa- 
rate rooms  under  one  roof,  the  result  is  the  same ; 
and  it  is  that  the  abode  —  the  dwelling-house  —  ex- 
tends only  to  buildings  and  rooms  used  either 
directly  for  habitation  or  as  auxiliary  thereto,  with 
this  single  exception :  that  where  the  walls  of  the 
dwelling  inclosed  other  premises  connected  by  an 
internal  communication  with  the  rooms  lived  in, 
such  premises,  if  not  the  abode  of  another  person, 
are,  though  occupied  by  another,  parts  of  the  dwel- 
ling-house with  which  they  connect.'  *  *  *  It 
is  quite  clear  therefore  that  the  ice-house,  beer-cel- 
lar or  basement  was  not,  in  the  language  of  the 
text- writers,  under  the  immediate  personal  control 
of  any  of  the  dwellers  above,  and  that  being  so, 
there  was  nothing  to  make  passing  and  repassing 
from  said  ice-house  to  the  building  above,  in  the 
language  of  the  text-writers,  an  ordinary  household 
occurrence  on  the  part  of  the  dwellers  above;  and 
if  that  be  so  the  peril  to  life  consequent  upon  a 
nocturnal  attack  upon  it,  much  less  an  attack  in 
broad  daylight,  apprehended  by  the  text-writers 
and  adjudged  cases,  does  not  exist  in  the  case  at 
bar,  and  if  so,  there  is  nothing  in  the  facts  of  the 
case,  or  the  policy  of  the  law,  to  make  the  offense 
in  question,  in  the  language  of  the  books,  one 
against  family  peace  and  safety,  as  well  as  against 
property ;  or  in  other  words,  to  convert  a  case  of 
simple  *  petit  larceny'  into  one  of  *  grand  larceny,' 
within  the  purview  of  section  1309,  w^pra." 

Boin>. —  In  Be  Broton^  Minnesota  Supreme  Court, 
June  25,  1886,  the  court  said:  *'*  A  recognizance,' 
says  Blackstone,  '  is  in  most  respects  like  another 
bond,  the  difference  being  chiefly  this:  that  the 
bond  is  the  creation  of  a  fresh  debt  or  obligation 
de  novo  ;  the  recognizance  is  an  acknowledgment  of 
a  former  debt  upon  the  record.  This  being  either 
certified  to  or  taken  by  the  ofllcers  of  some  court, 
is  witnessed  only  by  the  record  of  that  court,  and 
not  by  the  party's  seal.'  2  Bl.  Com.  841.  For- 
merly a  recognizance  was  allowed  a  priority,  in  point 
of  payment,  over  a  common  obligation,  and  bound 
the  lands  of  the  cognizer  from  the  time  of  enroll- 
ment or  record.  But  in  this  State  the  difference 
between  a  recognizance  and  a  common  bond  is  now 


largely  one  of  mere  form.  Hence  not  merely  in 
common  speech,  but  also  in  statutes,  the  one  or  the 
other  term  is  often  used  without  strict  regard  to 
the  technical  distinction  between  the  two.  Thus 
the  term  '  recognizance '  is  commonly  applied  to  all 
forms  of  security  for  the  appearance  of  the  accused 
in  criminal  proceedings,  whether  in  the  form  of  a 
common-law  recognizance  or  of  a  common  bond. 
So  in  the  case  of  appeals  from  Probate  Court  to  the 
District  Court  In  those  taken  under  chapter  49  of 
the  statutes  the  appellant  is  required  to  file  a  *  re- 
cognizance,' while  in  those  taken  under  chapter  53 
he  is  required  to  give  a  *bond.'    Again,  the  term 

*  bond  '  IS  not  unfrequently  used  as  a  general  term, 
including  'recognizance,*  which  is  but  one  kind  of 
bond.  Thus  Blackstone  speaks  of  a  recognizance 
as  in  most  respects  '  like  another  bond.'  " 

Wanton. — In  StaU  v.  Brigman,  99  N.  C.  889, 
the  court  said:  "The  sole  question  then  is  whether 
the  shooting  and  killing  the  cow  under  the  circum- 
stances detailed,  and  for  the  purpose  mentioned,  is 

*  wanton  and  willful '  within  the  contemplation  of 
the  statute,  and  more  especially,  was  it  *  wanton? ' 
To  be  criminal  the  act  must  possess  both  qualities. 
It  was  certainly  willful,  for  it  was  the  development 
of  a  preconceived  purpose,  not  an  impulse  of  anger, 
excited  by  unexpectedly  seeing  a  repetition  of  the 
annoying  trespasses.  But  more  is  required  to  con- 
stitute the  indictable  offense.  The  act  must  not 
only  be  of  purpose,  but  it  must  also  be  wanton. 
What  does  this  qualifying  adjective  mean  when  ap- 
plied to  the  killing?  Wantonness  is  defined  by 
Bouvier  to  be  '  a  licentious  act  of  one  man  toward 
the  person  of  another,  without  regard  to  his  rights,' 
and  licentiousness  to  be  *  the  doing  what  one  pleases, 
without  regard  to  the  rights  of  others.'  In  Welch 
V.  Durandy  36  Conn.  183;  Butler,  J.,  speaking  for 
the  court,  says,  *  wantonness  is  action  without  r&» 
gard  to  the  rights  of  others.'  Mr.  Justice  Willes 
declares  that '  wantonly  means  not  having  a  reason- 
able cause.'  Glark  v.  Eaggim,  108  E.  C.  L.  548. 
In  Cobb  V.  Bennett,  75  Penn.  St.  826,  when  the  ao» 
tion  was  for  an  injury  done  to  a  fishing  net  in  the 
waters  of  the  Delaware,  in  use  by  the  plaintiff, 
Chief  Justice  Agnew  uses  this  language:  ^It  ia 
wantonness  when  a  mariner,  warned  of  the  net,  see- 
ing the  lights  marking  its  position,  and  requested 
to  avoid  it,  yet  indifferent  to  the  interests  of  the 
fisherman,  keeps  on  his  course,  when  a  reasonable 
pursuit  of  his  voyage  would  not  be  prejudiced  by 
avoiding  the  net.  Wantonness  is  reckless  sport — 
willfully  imrestrained  action,  running  immoderately 
into  excess.  If  a  man  will  do  an  injury,  when  he 
may  reasonably  avoid  doing  so  without  inconveni- 
ence to  himself,  can  he  be  said  to  be  blameless? ' 
This  is,  in  our  opinion,  a  fair  exposition  of  the  sense 
in  which  the  word  is  used  in  the  statute.  The  ille» 
gal  act  is  wanton  when  it  is  needless  for  any  right- 
ful purpose — without  adequate  legal  provocation  — 
and  manifests  a  reckless  indifference  to  the  inter- 
ests and  rights  of  others." 

DBAiNAaE,  Sewbbagb,— In  TFd^wkWd  v,  FUke^ 
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Rhode  Island  Supreme  Court,  July,  1886,  the  court 
said:  "While  there  has  been  no  judicial  construc- 
tion of  the  words  *  drainage  '  and  '  sewerage/  and 
in  many  cases  they  may  be  and  are  synonymous, 
yet,  as  they  are  used  nowadays,  they  suggest  to  the 
mind  a  difference.  Formerly  the  word  •  sewer  *  was 
used  for  'a  fresh-water  trench,  compassed  in  on 
both  sides  with  a  bank;  a  small  current  or  little 
river.*  Callis,  Sew.  80.  So  the  statute  of  25  Henry 
Vm,  ch.  6,  *  concerning  commissions  of  sewers,' 
was  to  remedy  damage  from  the  *  flowing  surges 
and  course  of  the  sea  in  and  upon  marsh  grounds,^ 
also  land  waters  and  springs  upon  meadows,  and 
other  water-courses.  More  recently,  however,  and 
probably  from  the  appropriation  of  the  word  in  acts 
and  ordinances  to  the  common  conduits  for  liquid 
filth,  it  is  usually  associated  witli  such  a  use.  Thus 
Webster  defines  *  sewer '  a  drain  or  passage  to  con- 
vey off  water  and  filth  imderground.'  For  drain  he 
gives  *a  water-course;  a  sewer.*  Kent  speaks  of 
the  right  of  drain  (vol.  8,  p.  436)  as  a  *  right  to 
convey  water  in  pipes  through  or  over  the  estate  of 
another.'  In  Ooldihwait  v.  East  Bridgeioater,  5 
Gray,  64,  the  court  says:  *The  words  *  ditch*  and 

*  drain  '  have  no  technical  or  exact  meaning.  They 
both  may  mean  a  hollow  space  in  the  ground,  nat- 
ural or  artificial,  where  water  is  collected  or  passes 
of.'  So  in  Queen  v.  GodmanckesUr^  6  Best  &  S.  886, 
a  distinction  is  made  between  a  drain  and  a  sewer, 
but  the  distinction  is  based  upon  a  statute.  While 
we  cannot  say,  as  a  matter  of  legal  definition,  that 

*  sewerage '  may  not,  in  some  cases,  be  included  in 

*  drainage,'  yet  when  the  simple  term  '  drainage  *  is 
used,  as  fippurtenant  to  lands,  the  most  obvious 
suggestion  is  a  drainage  of  water ;  and  when,  in  ad- 
dition, we  find  that  a  drain  for  water  exists,  and 
that  no  suitable  provision  is  made  for  sewage  from 
houses,  which,  if  included,  might  result  in  a  nui- 
sance, we  cannot  think  that  an  agreement  for  drain- 
age, which  did  not  include  house  drainas^e  in  its 
terms,  could  have  been  intended  to  cover  it  by  nec- 
essary implication.*' 

In  the  VicnnTT. —  Etymologically  and  by  com- 
mon understanding,  the  phrase  **in  the  vicinity** 
means  in  the  neighborhood,  and  neighborhood,  as 
applied  to  place,  signifies  nearness  as  opposed  to 
remoteness.  Whether  a  place  is  in  the  vicinity  or 
in  the  neighborhood  of  another  place  depends  upon 
no  arbitrary  rule  of  distance  or  topography.  One 
village  may  be  said  to  be  **  in  the  vicinity  "  of  an- 
other village  without  being  joined  or  incorporated 
with  it,  and  one  house  may  be  said  to  be  near^  "in 
the  vicinity  "  of,  or  in  the  neigh'borhood  of  ^another 
house,  and  not  structurally  adjoin  it.  Vicinity  ad- 
mits of  a  more  indefinite  and  wider  Jatitude  in  place 
than  proximity  or  contiguity,  and  tis  applied  to 
territory,  may  embrace  a  more  extended  «pace  than 
that  lying  contiguous  to  the  place  in  question,  and 
as  applied  to  towns  and  other  territorial  divisions, 
may  embrace  those  not  adjacent.  Langley  v.  Bam- 
stead,  63  N.  H.  246. 


FOREIGN  ADMU^ISTRATORS  AND  EXECVT0B8. 

n. 

^PHE  chauoellor  said:  *' An  executor  or  admiulstm- 
1  tor  of  a  creditor  dying  in  another  State,  and  be- 
ooming  lawfully  posseesed,  as  part  of  bis  assets,  of  a 
bond  given  and  secured  by  a  mortgage  upon  lauds  in 
the  State,  is  competent,  as  I  should  apprehend,  to  re- 
ceive payment  and  give  an  acquittance  without  first 
resorting  to  the  Court  of  Probate  here.  Cau  they  not 
give  a  voluntary  discharge  of  a  mortgage  without 
clothing  themselves  with  the  office  of  an  executor  or 
administrator  under  the  judicial  authority  of  this 
State?  And  is  not  the  policy  of  the  law  sufficiently 
answered  when  our  courts  refuse  to  lend  their  assist- 
ance to  any  authority  not  derived  from  our  own  laws 
touching  the  administration  and  distribution  of  as- 
sets? If  the  parties  can  transact  their  own  business 
according  to  their  own  agreement  without  asking  tho 
aid  of  our  courts,  why  may  they  not  lawfully  do  it? 

♦  ♦  ♦  TVie  hondi.  tiMW  in  Vtrmoni  oiwl  o\Dnt\i  Uiere, 
and  was  assets  to  be  distributed  there  under  the  proper 
jurisdiction  of  the  courts,  the  land  here  was  held  only 
by  way  of  mortgage  for  the  payment  of  the  bond,  and 
was  but  an  incident  to  the  bond.  If  a  creditor  of  H. 
had  sued  out  letters  of  administration  in  this  State  be 
would  have  had  nothing  to  administer.  He  could  not 
have  touched  the  mortgaged  premises,  for  they  be- 
longed to  the  plaintiff;  and  he  could  not  have  enforced 
the  linn  and  collected  the  money  due  upon  the  bond, 
for  that  power  was  a  right  attached  exclusively  to  the 
lawful  possessor  of  the  bond,  who  was  in  this  instance 
the  foreign  administrator,  and  who  was  responsible 
there,  and  not  here,  for  the  due  and  faithful  adminis- 
tration of  the  assets.'* 

In  WUkins  v.  Ellett,  when  the  case  came  before  the 
Supreme  Ck>urt  the  second  time  (106  U.  S.  256),  it  ap- 
peared that  the  debt  was  paid  in  the  domicile  of  the 
decedent,  Tennessee,  to  an  administrator  who  had 
been  appointed  in  Alabama,  and  yet  the  court  held 
the  payment  good  as  against  an  administrator  subse- 
quently appointed  in  Tennessee,  although  made  by  a 
debtor  of  the  State  in  which  the  decedent  was  domi- 
ciled at  the  time  of  his  death,  there  being  no  adminis- 
tration in  that  State  at  that  time,  and  no  creditors, 
legatees  or  next  of  kin  therein.  This  decision  upholds 
a  payment  made  by  a  debtor  to  a  foreign  anciUary  ad- 
ministrator, though  a  domiciliary  administrator  is 
subsequently  appointed  In  the  State  In  which  the 
debtor  lives,  an^  makes  the  payment. 

But  In  Klein  v.  Frtfich,  57  Miss.  OG^S,  the  court  made 
a  distinction  between  payment  to  domiciliary  and 
payment  to  antjillary  representatives,  holding  that 
while  payment  to  the  former  Is  always  goqd  If  there  is 
no  representative  at  th^  time  In  the  debtor's  State,  yet 
that  payment  to  the  latter  is  good  only  where  the 
debtor  lives  in  the  same  State.  To  same  effect  is 
Hatohett  v.  Bemey,  6S  Ala.  40. 

There  are  oases  in  which  a  foreign  administrator  or 
executor  can  sue  In  his  own  name  in  another  State.  But 
In  all  these  cases  It  will  be  seen  that  he  sues,  not  in  his 
representative  capacity-  but  individually.  After  hav- 
ing recovered  a  judgment  in  his  own  jurisdiction  on  a 
claim  in  favor  of  the  estate,  he  may  sue  on  the  judg- 
ment in  any  other  jurisdiction  whatsoever,  without 
taking  put  letters  there.  WdMn  v.  Ellett,  106  U.  S. 
256;  Nichols  v.  Smith,  7  Hun;  Talmage  v.  Chapd,  16 
Mass.  69;  BiddU  v.  WiUcins,  1  Pet.  688;  Bright  v.  Cur^ 
rie,  5 6andf.  437;  Latwence  v.  Xoiorence,.8  Barb.  Ch. 
74;  Rucks  v.  Taylor,  49  Miss.  652. 

The  reason  for  the  rule  is  very  clearly  stated  in  Tal" 
mage  t.  Chcvpel:  **The  d')bt  was  due  to  him"  (the 
plaintiff  and  administrator,  who  had  recovered  the 
judgment  in  the  State  In  which  he  was  appointed)  **he 
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beiug  answerable  for  it  to  the  estate  of  the  iiitestut®- 
All  admiuistrator  here  oould  not  maintain  an  action 
upon  this  judgment,  not  being  privy  to  it.  Kor  oould 
he  maintain  an  action  on  the  original  contract,  for  the 
defendants  might  plead  in  bar  the  judgment  recov- 
ered against  them  in  New  Yorlc.  TJie  debt  sued  for  is 
in  trtiUi  dtie  to  the  plaintiff  in  his  personal  capacity. 
For  he  malEes  himself  accountable  for  it  by  bringing 
bis  action,  and  he  may  well  declare  that  the  debt  is 
due  to  himself.*' 

So  where  a  note  held  by  the  decedent  is  payable  to 
bearer,  the  foreign  executor  or  administrator  may  sue 
on  it  in  any  State  without  talcing  out  letters  there. 
Robinson  v.  Orandall,  0  Wend.  425;  Barrett  v.  Barrett, 
eOreenl.  353;  Wilktns  v.  Ellett,  im  U.  8.  256;  Story 
Confl.  Laws,  §  517;  seo  also  8  516;  Klein  v.  French,  67 
Miss.  662. 

The  reason  for  this  rule  is  that  when  the  note  comes 
lawfully  into  his  possession,  by  virtue  of  his  authority 
as  the  personal  representative  of  the  decedent,  he  be- 
comes the  bearer,  and  may  sue  on  it  in  his  individual 
name.  The  personal  representative  can  sue  in  a  for- 
eign jurisdiction  on  any  cause  of  action  in  favor  of  the 
decedent  which  accrues  subsequently  to  his  death,  as 
in  such  case  he  is  not  required  to  sue  in  his  represen- 
tative capacity.  Qriswold  v.  Central  Vermont^  20 
Blatohf.  212;  HaU  v.  Barriaon,  21  Mo.  227;  Bucks  v. 
Taylor,  49  Miss.  562;  Barton  v.  Biggins,  41  Md.  639. 

The  judgment  in  one  jurisdiction  either  in  favor  of 
or  against  an  executor  or  administrator,  there  is  no 
evidence  in  favor  of  or  against  an  executor  or  admin- 
istrator in  a  foreign  jurisdiction.  Stacy  y.  Thraslier^ 
6  How.  (U.S.)  44;  McLean  y.  Meek,  18  id.  16;  Lowt, 
BarOett,  8  Allen,  259;  Woodruff  v.  Schulte,  49  Iowa, 
430;  PHcey,  Mace,  47  Wis.  23;  BatcheU  v.  Bemey,  55 
Ala.  40. 

The  administration  in  the  State  in  which  the  dece- 
dent was  domiciled  at  the  time  of  his  death  is  the 
domiciliary  administration;  every  other  administra^ 
tion  is  ancillary.  Daioes  v.  Bead,  8  Pick.  141;  Stevens 
V.  Oaylord,  11  Mass.  256;  Williatns  v.  Williams,  6  Md. 
467:  Clark  Y.  Clement,  3SN.  H.  663;  Parsons  v.  Ly- 
man, 20  N.  Y.  103,  122;  Jn  re  Buglies,  95  id.  55;  Barvey 
V.  Richards,  1  Mason,  480;  Despard  v.  Churchill,  53  N. 
Y.  192;  Story  Confl.  Laws,  $  618. 

After  the  creditors  who  are  residents  of  the  State  in 
which  ancillary  administration  has  been  granted  are 
paid  in  full,  or  their  proportionate  share  in  case  the 
estate  is  insolvent,  whether  the  courts  of  the  State  of 
ancillary  administration  will  in  every  case  direct  that 
the  balance  of  the  estate  be  remitted  to  the  domicili- 
ary representative  is  doubtful.  This  is  the  usual 
course  pursued,  but  tlie.general  trend  of  authority  is 
toward  the  very  reasonable  doctrine  that  the  disposi- 
tion of  the  balance,  so  far  as  its  remission  to  another 
jurisdiction  is  concerned,  rests  in  the  discretion  of  the 
tribunals  of  the  State  in  which  the  ancillary  adminis- 
tration has  been  granted.  Jhrsons  v.  Lyman,  20  N.  Y. 
103,  125;  Dawes  v.  Bead,  8  Pick.  128;  Despard  v. 
Churchill,  63  N.  Y.  192;  In  re  Bughes,  96  id.  65;  Bar- 
vey  V.  Richards,  1  Mason,  880;  Outer  v.  O' Daniel,! 
Bimey,  849,  note. 

This  doctrine  enables  the  State  to  protect  not  merely 
the  rights  of  its  resident  creditors  of  the  estate,  but 
also  legatees  and  next  of  kin  who  are  domiciled 
within  it. 

In  Barvey  v.  Richards  the  testator  had  died  in  Cal- 
oatta,  leaving  a  will  which  was  proved  there,  and  let- 
ters were  there  issued  to  the  executors.  Subsequently 
administration  with  the  will  annexed  was  taken  out 
in  Massachusetts.  The  bill  was  filed  in  the  Circuit 
Court  of  the  United  States  for  distribution  of  the 
property  In  Massachusetts  among  the  next  of  kin  who 
were  all  residents  of  that  State,  the  property  in  Massa- 
chasetts  not  having  been  disposed  of  by  the  will.  The 


court  decreed  distribution,  refusing  to  direct  the  fund 
to  be  remitted  to  the  domiciliary  executor  at  Calcutta, 
holding  that  it  is  a  matter  of  judicial  discretion 
whether  the  ancillary  representative  shall  be  ordered 
to  turn  over  the  balance  of  the  estate  after  paying 
creditors  to  the  domiciliary  representative. 

In  jPUrsons  v.  Lyman  the  court  adopted  this  doc- 
trine of  Judge  Story*s,  saying:  ''I  have  come  to  a 
conclusion  in  accordance  with  the  views  of  Judge 
Stoiy,  that  whether  the  funds  realized  here  after  the 
payment  of  domestic  debts  ought  to  be  left  in  the 
hands  of  an  executor  appointed  by  the  Probate  Court 
of  the  testator's  domicile  in  a  sister  State,  to  be  fully 
administered  under  the  order  of  that  court,  should  do* 
pend  upon  the  special  circumstances  of  each  case.'^ 

In  Despard  v.  ChnrcJM  the  doctrine  is  reaffirmed : 
*'And  the  better  rule  is  that  whether  the  courts  of  ono 
State  are  to  deem  distribution  of  the  assets  collected 
in  it  under  auxiliary  letters  granted  by  them  or  remit 
the  disposition  thereof  to  the  courts  of  the  testator^s 
domicile  is  not  a  question  of  jurisdiction,  but  of  judi- 
cial discretion^underthe  circumstances  of  the  particu- 
lar case.'* 

In  this  case,  as  in  I^rsons  v.'^LymMn,  a  remission  of 
the  funds  was  ordered.  It  appears  that  certain  be- 
quests in  the  will  which  were  void  under  the  laws  of 
New  York  were  valid  under  the  laws  of  California,  the 
testator's  domicile.  The  next  of  kin  claimed  the 
property  in  New  York  to  the  extent  of  these  void  be- 
quests. They  were  residents  of  New  York,  and 
claimed  distribution  in  that  State;  but  the  court  was 
compelled  to  remit  the  funds  to  the  domiciliary  exec- 
utors in  California  for  the  following  reasons,  which  are 
very  tersely  and  clearly  expressed  by  Judge  Folger, 
writing  the  opinion  in  that  case:  '*As  has  been  stated, 
the  courts  of  this  State  may  not  directly  aid  in  carry- 
ing out  here  a  bequest  which  is  in  violation  of  its  stat- 
ute law  and  contraiy  to  a  policy  of  which  it  is  tena- 
cious. And  yet  they  may  not  hold  the  bequest  void 
when  it  is  valid  by  the  law  of  the  State  by  which  the 
disposition  of  the  property  is  to  be  governed.  The  one 
would  be  to  transgress  the  written  law  of  this  State; 
the  other  would  be  to  disregard  an  unwritten  rule  of 
law,  well  settled  and  of  extensive  and  frequent  appli- 
cation." 

But  the  court  held  that  certain  bequests  to  parties 
living  in  the  Atlantic  States,  and  which  were  valid, 
should  be  paid  by  the  New  York  executors  out  of  the 
funds  in  their  hands  in  that  State.  To  this  extent  re- 
mission of  the  New  York  property  to  the  domiciliary 
executors  was  not  decreed. 

In  Chiierv.O^ Daniel  the  Pennsylvania  court  distrib- 
uted property  of  an  intestate  domiciled  in  Delaware 
without  directing  it  to  be  sent  to  the  representatives 
in  the  latter  State. 

In  re  Bughes  the  rule  is  thus  slated :  **  Where  there 
are  two  admlnistratoi-s  of  a  single  estate,  one  in  the 
place  of  the  domicile  of  the  testator  or  intestate,  and 
the  other  in  a  foreign  jurisdiction,  whether  the  courts 
af  the  latter  will  decree  distribution  of  the  assets  col- 
lected under  the  ancillary  administration  or  remit 
them  to  the  jurisdiction  of  the  domicile  is  not  a  ques- 
tion of  jurisdiction,  but  of  judicial  discretion  dei>end- 
ing  upon  the  circumstances  of  the  particular  case." 
The  court  in  this  case  reversed  the  decision  of  the  sur- 
rogate and  the  General  Term  of  the  Supreme  Court, 
and  refused  to  order  the  funds  in  the  State  of  New 
York  to  be  paid  over  to  the  administrator  of  Pennsyl- 
Kania,  in  which  State  the  intestate  was  domiciled  at 
the  time  of  his  death,  but  directed  the  distribution 
among  the  next  of  kin  in  New  York.  The  decision 
was  clearly  right.  There  were  no  creditors  or  other 
persons  interested  in  the  estate  in  Pennsylvania. 
There  was  absolutely  no  reason  for  remitting  the  funds 
to  the  domiciliary  administrator  in  Pennsylvania,  and 
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the  law  reflating  distribution  among  the  next  of  kiu 
was  the  same  in  both  States.  The  court  very  truly 
said:  '^The  only  difference  between  a  distribution 
here  and  a  remission  of  the  fund  to  Pennsylvania  for 
distribution  there  is  that  in  the  latter  case  the  fund 
would  be  subjected  to  double  commissions.  It  would 
'  be  an  idle  show  of  courtesy  *  under  these  circum- 
stances to  remit  the  fund  to  the  foreign  Jurisdiction 
when  the  only  effect  would  be  to  deplete  it  by  unnec- 
nssary  charges  and  expenses  to  the  prejudice  of  all  the 
parties  beneficially  interested." 

In  Massachusetts  it  would  seem  that  a  different  doc- 
trine obtains.  Richards  v.  Dutch,  8  Mass.  506;  Datoea 
V.  Boylston,  9  id.  837.  In  the  first  case  the  court  said 
of  an  ancillary  administrator  with  regard  to  his  ac- 
countability for  assets  in  his  State :  **  The  administra- 
tor may  be  held  to  pay  debts  due  to  creditors  here  if 
any  such  are  claimed  of  him;  but  legatees,  who  claim 
only  from  the  bounty  of  the  testator  must  resort  to 
courts  of  the  testator  where  the  will  was  originally 
proved,  and  by  the  laws  of  which  his  effects  were  to 
be  distributed.*' 

In  the  other  case  the  action  was  on  the  bond  of  an 
ancillary  administrator,  whose  decedent  died  domi- 
ciled in  England,  and  was  prosecuted  for  the  benefit  of 
the  town  of  Boston  as  residuary  legatee  under  the  will 
of  the  decedent,  whose  name  was  Thomas  Boylston. 
It  was  claimed  that  the  bond  was  forfeited  because  it 
was  the  duty  of  the  ancillary  administrator  to  pay  not 
only  debts,  but  legacies  also,  which  were  payable  to 
residents  of  the  jurisdiction  in  which  the  ancillary 
representative  was  appointed.  Although  the  residu- 
ary legatee  was  a  municipal  corporation  of  that  State, 
the  court  decided  that  the  administrator  was  justified 
in  remitting  the  balance  of  the  assets  after  payment  of 
debts  to  the  domiciliary  representative  in  England. 
The  court  said :  *'  The  rights  of  legatees,  especially  of 
residuary  legatees,  as  well  as  the  next  of  kin  in  the 
case  of  intestacy,  depend  upon  the  laws  of  the  country 
where  the  deceased  had  his  home  and  domicile  from 
whom  the  bequest  or  succession  is  claimed,  and  for 
that  purpose  all  the  choses  in  action  and  personal  ef- 
fects are  to  be  deemed  local,  and  to  be  there  accounted 
for  and  finally  administered  wherever  collected  or  ac- 
cruing to  the  executors  or  administrators.  The  ad- 
ministration granted  within  this  State  has  been  justly 
styled  ancillary  in  respect  to  the  administration  in 
the  Prerogative  Court.  The  defendant  has  an  au- 
thority to  collect  and  pay  debts,  and  is  liable  for  the 
contracts  and  debts  of  the  testator  recoverable,  and 
which  may  be  enforced  within  this  jurisdiction,  but 
he  is  not  liable  in  the  Court  of  Probate  upon  any  par- 
tial account  to  be  there  rendered  and  adjusted,  to  a 
decree  either  of  payment  or  of  distribution,  whether 
for  a  Ipgacy  or  to  one  claiming  by  a  supposed  succes- 
sion of  the  decedent's  effects." 

These  cases  however  cannot  be  considered  as  settling 
the  law  in  Massachusetts  against  the  doctrine  that  the 
question  of  remission  is  one  of  judicial  discretion,  and 
in  Davoes  v.  Htad^  3  Pick.  128,  the  court  said  that  pos- 
sibly the  assets  collected  under  the  ancillary  adminis- 
tration might  t)e  directed  to  be  paid  to  legatees  living 
in  the  jurisdiction  of  such  administration  unless  the 
circumstances  of  the  case  should  require  the  funds  to 
be  sent  to  the  jurisdiction  of  domiciliary  admiDistra^ 
tion. 

The  question  however  is  important  In  only  this  re- 
pect :  If  the  courts  of  the  ancillary  administration  or- 
der the  funds  remitted,  legatees  and  next  of  kin  must 
enforce  their  claims  in  a  foreign  jurisdiction.  But 
whatever  form  they  are  compelled  to  resort  to,  all  the 
authorities  agree  that  the  law  of  the  domicile  of  the 
decedent  controls  the  distribution  to  next  of  kin  and 
the  validity  al  all  legacies.  Whenever  courts  have  di- 
rected the   ancillary  representative  to  disburse  the 


money  in  the  State  in  which  he  was  appointed,  next  of 
kin  and  legatees  have  received  the  same  measure  of 
justice  that  would  have  been  accorded  them  in  the 
State  where  the  decedent  resided  at  the  time  of  his 
death.  Whitehurst  v.  WhitehursU  6  Va.  L.  J.  64; 
Quier  V.  O^Daniel,  1  Binney,  349,  note;  In  re  Hughes^ 
95  N.  Y.  55,  60,  63;  Harvey  v," Richards,  1  Mason,  380; 
Daioes  v.  Head,  3  Pick.  180;  Despard  v.  Churchill,  53 
N.  Y.  192;  Arsons  v.  Lyman,  10  id.  103;  2  Kent  Com. 
429,430. 

In  view  of  this  well-settled  rule  that  the  laws  of  the 
decedent's  domicile  will  be  regarded  and  followed  in 
the  disbursement  of  ancillary  assets  in  the  State  where 
they  are  located,  the  doctrine  which  refuses  to  remit 
these  assets  to  another  jurisdiction  for  distribution  iu 
all  oases  is  certainly  a  very  just  and  reasonable  one. 
Cases  may  arise  where  it  will  be  necessary  or  wise  to 
so  remit  them,  but  in  many  instances  it  will  be  found 
to  be  for  the  better  interests  of  all  to  decree  distribu- 
tion of  ancillary  assets  where  they  are  found. 

Suppose  the  decedent  is  insolvent  at  the  time  of  his 
death,  and  he  has  assets  and  creditors  in  two  or  more 
jurisdictions,  and  the  assets  in  one  State  will  pay  the 
creditors  there  in  full,  or  a  larger  percentage  than  the 
assets  in  the  other  State  will  pay  the  creditors  there, 
what  will  the  courts  of  the  State  of  which  the  fortu- 
nate creditors  are  citizens  decree  with  regard  to  the 
application  of  all  the  assets  there  to  the  payment  of 
the  resident  creditors?  If  the  jurisdiction  in  which 
the  fortunate  creditors  reside  is  the  State  in  which  an- 
cillary administration  has  been  granted,  all  the  decis- 
ions and  dicta  on  the  subject  support  this  doctrine, 
that  the  resident  creditors  shall  be  paid  out  of  the  local 
assets  only  their  proportionate  share,  having  regard  to 
all  the  assets,  wherever  situated,  and  all  the  creditors 
in  both  jurisdictions,  and  the  balance  will  be  remitted 
to  the  State  in  which  domiciliary  administration  has 
been  granted.  Accordingly  if  the  estate  in  the  State 
of  ancillary  administration  will  pay  eighty  cents  on 
a  dollar  to  the  creditors  there,  and  the  estate  in  the 
State  of  domiciliary  administration  will  pay  only  ten 
cents  on  a  dollar  to  the  resident  creditors  of  that  State, 
and  the  whole  estate  will  pay  all  creditors  fifty  cents 
on  a  dollar,  the  courts  of  the  former  State  will  direct 
the  balance  remaining  after  paying  the  resident  cred- 
itors fifty  cents  on  a  dollar,  to  be  remitted  to  the  dom- 
iciliary administrator.  Topman  v.  Cluipman,  1  Const. 
8.  C.  292;  Dawes  v.  Head,  3  Pick.  128, 143-148;  Davis 
V.  EsUy,  8  id.  475;  Fox  v.  Carr,  16  Hun,  434,  440;  Fay 
V.  IZaven,  3  Meto.  109,114;  2  Kent  Com.  434,  Laxo- 
rence  v.  Elmendorf,  5  Barb.  73,  75;  Northland  v.  Wise- 
man, 3  Peun.  185;  MiOer' s  Estate,  3  Rawle,  312. 

The  leading  case  is  Dawes  v.  Head.  The  opinion  of 
Parker,  C.  J.,  on  this  point  is  most  able  and  convinc- 
ing. It  is  true  that  what  was  said  by  the  distin- 
guished jurist  on  the  subject  was  obiter;  but  no  one 
can  read  his  exhaustive  argument  without  being  im- 
pressed with  the  soundness  of  the  doctrine  which  he 
there  enunciates.  He  says :  **  In  relation  to  the  effects 
found  within  our  jurisdiction,  and  collected  by  the  aid 
of  our  laws,  a  regard  to  the  rights  and  interests  of  our 
citizens  require  that  those  effects  should  be  made  an- 
swerable for  debts  due  to  them  in  Jiist  proportion  to 
Uie  whole  estate^  the  deceased,  and  all  the  claims  upon 
it,  whatever  they  ^nay  be,**  *  *  ♦  "We  cannot  think 
however  that  in  any  civilized  country  advantage  ought 
to  be  taken  of  the  Accidental  circumstance  of  property 
being  found  within  its  territory  which  may  be  reduced 
to  possession  by  the  aid  of  its  courts  and  laws  to  se- 
quester the  whole  for  the  use  of  its  own  subjects  or 
citizens  where  it  shall  be  known  that  all  the  estate  and 
effects  of  the  deceased  are  insufficient  to  pay  his  just 
debts.  Stich  a  doctrine  would  he  derogatory  to  the 
character  of  any  government  Under  the  English  bank- 
rupt system,  foreigners  as  well  as  subjects  may  prove 
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their  debts  and  share  in  the  distribntiou.  It  was  so 
under  the  bankrupt  law  while  that  was  In  force,  and 
no  reason  can  be  suggested  whj  so  honest  and  just  a 
principle  should  not  be  applied  in  the  case  of  insolvent 
estates  of  deceased  persons.  It  is  always  practiced 
upon  in  regard  to  persons  dying  within  one  Jurisdic- 
tion having  had  their  domicile  here,  that  is,  creditors 
of  all  countries  have  the  same  rights  as  our  own  citi- 
zens to  file  their  claims  and  share  in  the  distribution* 
Tliere  cannot  he  then  a  right  in  any  one  or  more  of  our 
oiiUens  who  may  happen  to  he  creditors  to  seize  the 
tohole  of  the  effects  which  may  he  found  here  or  claim  an 
appropriation  of  them  to  the  payment  of  their  debts  in 
exclusion  of  foreign  creditors.  It  is  said  this  is  no  more 
than  what  may  be  done  by  virtue  of  our  attachment 
law  in  regard  to  the  property  of  a  living  debtor  who  is 
insolvent.  But  the  justness  of  that  law  is  very  ques- 
tionable, and  its  application  ought  not  to  be  extended 
to  oases  by  analogy,  which  do  not  come  within  its  ex- 
press provisions.  What  then  is  to  be  done  with  the 
effects  collected  here  belonging  to  an  insolvent  estate 
in  a  foreign  country  ?  Shall  they  be  sent  home  in  order 
to  be  appropriated  according  to  the  laws  of  that  coun- 
try? This  would  often  worlc  great  injustice  and 
always  great  inconvenience  to  our  citizens  whose  debts 
might  not  be  large  enough  to  bear  the  expenses  of 
provin'g  and  collecting  them  abroad,  and  in  countries 
where  there  is  no  provision  for  an  equal  distribution 
the  pursuit  of  them  might  be  wholly  fruitless.  As  in 
Great  Britain,  our  citizens  whose  debts  would  gene- 
rally be  upon  simple  contract,such  as  bills  of  exchange, 
promissory  notes,  accounts,  etc.,  would  be  postponed 
to  creditors  by  judgment,  bond,  etc.,  and  even  to 
ot}ier  debts  upon  simple  contract  which  might  be  pre- 
ferred by  the  executor  or  administrator.  It  would 
seem  too  great  a  stretch  of  courtesy  to  require  the  ef- 
fects to  be  sent  home  and  our  citizens  pnrsne  them 
under  such  disadvantages.  What  then  shall  be  done 
to  avoid  on  the  one  hand  the  injustice  of  taking  the 
whole  fund  for  the  use  of  our  citizens  to  the  prejudice  of 
foreigners  when  the  estate  is  insolvent^  and  on  the 
other  the  equal  injustice  and  greater  inconvenience  of 
compelling  our  own  citizens  to  seek  satisfaction  of 
their  debts  In  distant  countries? 

"  The  proper  co^^rse  would  undoubtedly  be  to  retain  the 
funds  here  for  a  pro  rata  distribution  according  to  the 
laics  of  our  State  among  the  citizens  thereof  y  having  re- 
gard to  all  the  assets  either  in  the  hands  of  the  principal 
administrator  or  of  the  administrator  hercs  and  having 
regard  also  to  the  whole  of  the  debts  which  by  the  laws  of 
either  counti-y  are  payable  out  of  those  assets  disregard- 
ing any  fanciful  preference  whid*  may  he  given  to  one 
species  of  debts  over  another,  considering  the  funds  here 
as  applicable  to  tlie  payment  of  the  just  proportion  due 
to  our  own.citizens ;  and  if  there  he  any  residue  it  should 
be  remitted  to  tlie  principal  administrator  to  be  dealt 
with  according  to  the  laws  of  his  oum  country,  the  sub- 
jects of  that  cmmtry  if  tftere  be  any  injustice  or  inequal- 
ity in  the  payment  or  distribution  beifig  bound  to  submit 
to  its  laws.  The  only  objection  which  can  be  made  to 
this  mode  of  adjusting  an  ancillary  administration 
upon  an  insolvent  estate  is  the  difficulty  and  delay  of 
executing  it.  The  difSculty  would  not  be  greater  than 
in  settling  many  other  complicated  affairs  where 
many  persons  have  interests  of  different  kinds  in  the 
same  funds.  The  powers  of  a  court  of  chancery  are 
competent  to  embrace  and  settle  all  oases  of  that  na- 
ture, even  if  the  powers  of  our  Court  of  Probate  are 
not  sufficiently  extensive;  which  however  is  not  cer- 
tain. The  administrator  here  should  be  held  to  show 
the  condition  of  the  estate  abroad  the  amount  of 
property  subject  to  debts,  and  the  amount  of  debts 
and  a  distribution  could  be  made  upon  perfectly  fair 
and  equitable  principles.    The  delay  would  undoubt- 


edly be  considerable,  but  this  would  not  be  so  great  an 
evil  as  either  sending  our  citizens  abroad  upon  a  for- 
lorn hope  to  seek  for  the  fragments  of  an  insolvent 
estate,  or  paying  the  whole  of  their  debts  out  of  the 
property  without  regard  to  the  claims  of  foreign  cred- 
itors. And  if  the  Probate  Court  has  not  sufficient 
power  to  make  such  an  equitable  adjustment,  a  bill  in 
equity,  in  which  the  administrator  here  should  be  the 
principal  respondent  would  probably  produce  the  de- 
sired result  as  their  time  and  opportunity  could  be 
g^iven  to  make  known  the  whole  condition  of  the  es- 
tate, and  all  persons  interested  might  be  heard  before 
any  final  decree.  In  the  meantime  the  administrator 
could  be  restrained  from  remitting  the  funds  until 
such  decree  should  be  passed.'*  It  is  unnecessary  to 
make  any  apology  for  quoting  so  largely  from  an 
opinion  so  exhaustive  and  convincing  upon  a  point  so 
important. 

In  Davis  v.  Esler,  8  Pick.  475,  the  court  adopted  the 
doctrine  so  ably  supported  by  Parker,  C.  J.,  and  de- 
cided that  the  resident  creditors  were  entitled  to  only 
their  pro  rata  share,  and  that  the  balance  must  be  re- 
mitted to  the  domiciliary  representative.  While  it  is 
the  rule  that  all  foreign  creditors  may  come  into  the 
State  of  the  decedent's  domicile  to  collect  their  claims, 
yet  no  creditor  of  that  State  can  enforce  his  claim 
against  assets  in  the  hands  of  an  ancillary  administra- 
tor. Such  administrator,after  paying  resident  credit- 
ors, must  remit  the  balance  of  the  funds  to  the  domi- 
ciliary representative,  and  the  creditor  of  that  State 
must  enforce  his  claim  there.  Barry's  Appecd,  88  Penn. 
St.  13L 

The  reason  for  this  doctrine  is  very  plain.  Were 
such  creditor  allowed  to  collect  his  claim  in  the  foreign 
State  he  might  thus  secure  an  unlawful  preference  or 
more  than  his  pro  rata  share. 

So  careful  are  the  courts  to  maintain  the  integrity  of 
theprinciple  that  the  property  of  a  decedent  within 
any  jurisdiction  is  subject  to  the  claims  of  citizens  of 
that  jurisdiction,  that  the  courts  hold  that  if  such 
property  is  fraudulently  or  wrong^fully  removed  the 
courts  of  the  State  where  it  is  found  must  order  It  to 
be  returned  to  its  original  situs,  there  to  be  disposed 
of  by  the  tribunals  of  that  jurisdiction. 

In  re  Hughes,  95  N.  T.  65,  62.  In  this  case^it  ap- 
peared that  the  administrator,  who  was  afterward  ap- 
pointed in  New  York,  went  to  Pennsylvania, the  domi- 
cile of  the  decedent,and  took  the  assets  he  found  there 
into  his  possession  and  brought  them  to  New  York. 
The  court  said :  *'The  removal  by  the  appellant  of 
the  assets  from  Pennsylvania  was  illegal.  The  juris- 
diction over  the  assets  of  an  Intestate  is  local,  and 
upon  his  death  their  care  devolves  of  neoessity  upon 
the  sovereignty  of  the  country  where  they  may  be 
until  a  legal  representative  of  the  Intestate  Is  ap- 
pointed who  shall  be  entitled  to  their  custody.  Heirs 
of  Porter  Y,  Heydock,  6  Vt.  874.  The  right  of  the  do- 
mestic sovereignty  over  vacant  assets  pending  the  ap- 
pointment of  an  administrator,  besides  being  founded 
upon  neoe8sity,arises  also  from  the  general  duty  of  the 
State  to  guard  the  interests  of  domestic  creditors  and 
claimants.  Where  assets  so  situated  have  been  illeg- 
ally removed  from  the  jurisdiction  of  the  domicile  to 
the  prejudice  of  domestic  creditors  or  others  interested 
in  the  estate,  it  would,  we  conceive,  be  the  plain  duty 
of  the  courts  in  another  jurisdiction,  where  they  were 
found,  to  direct  their  return  to  the  jurisdiction  of  the 
domicile.  This  course  would  be  alike  demanded  by  a 
sense  of  justice  ana  the  comity  of  States.  A  removal 
under  such  circumstances  would  rightly  be  considered 
an  act  of  usurpation  to  which  courts  would  not  lend 
their  sanction."  But  the  court  decided  that  it  would 
not  direct  the  property  to  be  remanded  to  Pennsyl- 
vania, as  there  were  no  creditors  or  other  interested 
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parties  there,  and  all  persons  interested  in  the  estate 
desired  a  distributiou  in  the  State  of  New  York  by 
the  admiuistrator  there. 

It  would  seem  to  follow  logioallj  from  this  case  that 
where  a  representative  oolleots  a  simple  contract 
claim  of  the  decedent  from  a  foreign  debtor,  he  maj 
be  required  to  turn  over  the  sum  collected  to  the  rep- 
resentative of  the  domicile  of  the  debtor.  Such  debt, 
as  we  have  alreadj  seen  (when  not  evidenced  by  auj 
writing),  has  Its  8itu8  in  the  jurisdiction  in  which  the 
debtor  resides.  Collection  of  such  debt  bj  a  foreign 
representative  is  therefore  a  removal  of  assets  from 
that  jurisdictlon,aud  under  the  authority  of  the  above 
case  the  assets  so  removed  must  be  returned.  But  see 
Fox  V.  Carr,  16  Hun,  434.  In  this  case  it  was  held  that 
the  removal  of  the  debtor  from  North  Carolina,  the 
domicile  of  the  decedent,  to  New  York,  made  the  debt 
assets  in  New  York  for  which  the  administrator  there 
could  sue,  although  the  debtor  was  there  only  tempo- 
rarily and  was  still  a  citizen  of  North  Carolina.  Noth- 
ing was  said  regarding  the  obligation  of  the  adminis- 
trator to  remit  the  whole  sum  collected  to  the  domi- 
ciliary administrator.  On  the  contrary  the  court 
said :  **  If  there  are  creditors  here  it  will  probably  be 
his  duty  to  apply  the  assets  in  his  hands  to  their  pay- 
ment, but  that  will  work  no  injustice  to  foreign  cred- 
itors." 

It  is  a  general  rule  that  an  administrator  is  not 
chargeable  with  assets  in  a  foreign  jurisdiction.  Sher- 
man y.  Poi/e,  86  N.  Y.  128;  SeUcttnen  of  Bontony. 
Boylstofiy  2  Mass.  884;  Hedenhurg  v.  Hedenburg^  46 
Conn.  80;  Fay  v.  Haven,  3  Mete.  109. 

It  has  been  held  that  he  must  include  such  property 
in  his  inventory  in  the  State  where  he  was  appointed. 
EstaU  of  BuUer,  88  N.  Y.  307.  But  this  case  does  not 
hold  that  the  admiuistrator  is  bound  to  account  lor 
such  assets.  See  Sherman  y.  ibflfe,  85  N.  Y.  123, 
129. 

In  SchuUe  ▼.  Puher,  11  Wend.  863,  it  was  held  that 
it  is  the  duty  to  take  reasonable  measures  for  collect- 
ing a  debt  due  the  decedent  from  a  non-resident 
debtor,  and  was  responsible  for  his  failure  so  to  do. 
But  in  that  case  there  was  no  administrator  in  the 
foreign  State.  But  he  is  not  liable  if  he  is  unable  to 
collect  the  debt  after  reasonable  diligence,  and  he  may 
even  be  allowed  the  money  necessarily  expended  in 
good  faith  in  his  efforts  to  make  such  collection.  Bovh 
man  v.  Carrt  6  Lea  (Tenn.)»  571. 

In  Selectmen  of  Boston  v,  Boylston,  2  Mass.  384,  the 
administrator,  who  was  appointed  in  Massachusetts 
was  sought  to  be  made  accountable  for  all  assets  which 
had  come  Into  his  hands  in  England,  the  domicile  of 
the  decedent,  the  administrator  having  also  been  ap- 
pointed in  England.  The  court  very  properly  held 
that  he  was  bound  to  account  for  only  the  Massachu- 
setts assets. 

In  Sherman  ▼.  Page,  85  N.  Y.  123,  the  testator  died 
in  New  York  leaving  property  there  and  in  Michigan, 
and  appointing  by  his  will  different  executors  to  exe- 
cute his  will  in  the  two  States.  P.  was  appointed  ex- 
ecutor in  New  York,  and  G.  and  J.  in  Michigan.  Cer- 
tain residents  of  New  York  were  named  as  legatees, 
and  t^heir  bequests  were  directed  to  l>e  first  paid.  .  P. 
used  all  of  the  New  York  assets  in  paying  debts,  leav- 
ing nothing  for  the  legatees  there.  The  court  held 
that  he  was  not  accountable  to  them  for  any  property 
in  Michigan;  but  that  the  legatees  themselves  must 
enforce  their  claims  in  Michigan,  and  that  they  could 
use  the  name  of  the  New  York  executor  there  if  neces- 
sary,  and  that  if  he  refused  to  allow  his  name  to  be 
used,  the  surrogate  could  compel  him  to  do  so  upon 
his  being  indemnified. 

There  are  authorities  which  hold  that  a  foreign  ex- 
ecutor or  administrator  who  comes  into  a  State  in 
which  he  has  not  been  appointed,  bringing  with  him 


assets  collected  in  such  foreign  jurisdiction,  may  be 
held  liable  to  creditors  in  the  State  to  which  he  comes 
to  the  extent  of  such  assets.  CompbeU  v.  Tracey,  7 
Cow.  64;  Evans  y.  Tatam,  9  Serg.  &  Bawle,  252,  269; 
Bryan  v.  M cGee,  2  Wash.  Cir.  837 ;  Swearingen's  Exrs. 
V.  Pendleton*s  Exrs,  4  Serg.  &  Rawle,  389,  392. 

But  these  cases  are  disapproved  by  Story  in  his 
Coufiict  of  Laws  ($514  6),  and  the  New  York  and 
other  cases  are  disapproved  in  Judy  v.  Kelley,  11  111. 
211 ;  S.  C,  50  Am  Dec.  455.  The  two  cases  from  Penn- 
sylvania are  overruled  in  MagroM  v.  Irwin,  87  Penn. 
St.  139. 

In  Hedent^rgh  y.  Hedenhwrgh,  46  Conn.  30,  the  for- 
eign executor  was  held  not  to  be  liable  as  to  foreign 
assets,  but  the  court  said,  that  the  rule  was  different 
with  respect  to  domestic  assets ;  that  the  foreign  ex- 
ecutor must  account  for  the  latter  to  resident  credit- 
ors. Judge  Story  approves  this  doctrine  as  to  liabil- 
ity for  domestic  assets.  He  says :  *'  In  the  first  place 
let  us  suppose  that  an  executor  or  administrator 
should  go  into  a  foreign  country,  and  without  there 
taking  out  new  letters  of  administration  should  there 
collect  property,  effects  and  debts  of  his  testator  or 
intestate  found  or  due  there,  the  question  might  arise 
whether  he  would  not  thereby  to  the  extent  of  his  re- 
ceipt and  collection  of  such  assets  be  liable  to  be  sued 
in  the  courts  of  that  country*  by  any  creditor  there. 
Upon  general  principles  it  would  seem  that  he  would 
so  be  liable.*'  §  514.  Cases  may  arise  where  it  would  be 
necessary  for  courts  to  entertain  jurisdiction  over  for- 
eign executors  and  administrators  to  prevent  a  failure 
of  justice.  Such  was  the  case  of  McNamara  y.  Dwyer, 
7  Paige,  239,  already  referred  to.  Where  the  repre- 
sentative is  seeking  to  defraud  those  interested  in  the 
estate  by  going  into  a  foreign  State  the  courts  of  that 
State  should  compel  him  to  account  for  the  funds  in 
his  hand,  as  trustee  to  those  entitled  to  them.  Sea 
also  Brotcn  ▼.  Knapp,  17  Hun,  160;  Alger  v.  Alger,  81 
id.  471. 

In  Parsons  v.  Xyman,  20  N.  Y.  103,  115,  the  court 
held  that  an  executor  of  a  decedent  who  died  in  Con- 
necticut, having  collected  in  New  York  a  debt  due  the 
decedent  from  a  resident  of  New  York  before  taking 
out  letters  in  New  York,  Is  bound  to  account  for  the 
money  in  Connecticut,  and  that  he  cannot  be  com- 
pelled to  account  for  the  same  in  New  York  on  his 
being  subsequently  appointed  in  New  York  to  admin- 
ister the  estate  there.  But  there  was  no  occasion  for 
his  accounting  in  New  York  for  the  money,  because 
as  the  court  said:  ''When  the  moneys  were  paid, 
and  for  many  years  afterward, there  was  no  person  re- 
siding in  New  York  who  had  even  the  smallest  inter- 
ast  in  them.'* 

In  Whitehurst  v.  Whitehurst,  6  Virg.  Law  J.  54,  it  ap- 
peared that  the  decedent  died  in  North  Carolina;  the 
same  person  was  appointed  in  that  State  and  in  Vir- 
ginia; he  collected  assets  of  the  estate  in  Pennsyl- 
vania, Maryland  and  North  Carolina,  and  brought 
them  all  to  Virginia.  Held,  that  the  administrator 
was  bound  to  account  in  the  latter  State  for  the  whole 
estate  wherever  collected,  although  it  was  not  all  col- 
lected in  the  decedent's  domicile. 

That  a  testator  may  appoint  different  executors  in 
different  States  is  well  settled,  and  neither  executor 
can  control  the  property  in  the  State  in  which  the  tes- 
tator has  appointed  another  executor.  Slierman  v. 
Page,  85  N.  Y.  123.  128;  Despard  v.  ChurchUU  63 id.  192; 
Bartnett  y.  Wandell,  60  id.  346,  351;  Sherman  v.  Page, 
21  Hun,  59. 

In  3lcCabe  y.  Lewis,  75  Mo.  296,  307,  it  was  decided 
that  the  public  administrator  of  Missouri  could  not 
maintain  an  action  against  an  administratrix  in  Lou- 
isiana, who  it  was  alleged  had  fraudulently  converted 
part  of  the  assets  of  the  estate  to  her  own  use  and 
brought  them  to  Missouri,  having  rendered  an  account 
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and  made  a  final  settlement  in  Louisiana ;  that  the 
action  must  be  brought  by  oreditors  and  distribu- 
tees. 

In  McCord  v.  Thompson,  92  Ind.  566,  it  appeared  that 
the  intestate  was  domioiled  in  Illinois.  His  admin- 
istrator sold  property  of  the  intestate  there  to  a  citi- 
zen of  Indiana  who  gave  note  therefor  payable  in  the 
latter  State  at  a  banlE.  The  note  was  left  in  the  bank 
for  collection.  On  demand  the  maker  paid  it  to  the 
administrator  appointed  in  Indiana.  The  action  was 
brought  by  the  Illinois  administrator  on  the  note,  and 
the  foregoing  facts  were  held  not  to  constitute  any 
defense,  the  court  deciding  that  the  payment  to  the 
Indiana  administrator  was  unauthorized.  Suppose 
the  estate  is  insolvent  and  there  are  administrators  in 
two  different  jurisdictions  and  assets  in  both,  and  in 
each  there  is  a  different  law  regulating  preferences  in 
the  payment  of  k  decedent's  debts,  what  doctrine 
should  govern  the  distribution  of  the  assets  in  the 
State  of  the  ancillary  administration?  There  is  no 
adjudication  on  this  point;  but  the  opinion  of  the 
writer  is  that  the  courts  of  the  State  of  ancillary  ad- 
ministration should  consider  all  the  assets  in  l>oth 
States  as  being  in  that  State,  and  all  the  creditors  as 
t>eing  domestic  creditors,  and  then  determine  the 
pro  rata  share  of  the  resident  creditors  and  remit  the 
balance.  To  illustrate:  Suppose  the  total  assets  in 
both  States  were  $10,000,  and  the  debts  in  the  State  of 
ancillary  administration  $5,000,  and  that  half  of  the 
assets  were  there.  Now  it  the  debts  in  the  State  of 
the  decedent's  domicile  were  $15,000,  the  oreditors  in 
the  State  of  ancillary  administration  would  be  en- 
titled to  twenty-five  per  cent  of  the  assets  there  or 
$1,250  of  the  $5,000,  and  the  balance  would  have  to  be 
remitted.  But  suppose  that  under  the  laws  of  the 
State  of  ancillary  administration,  judgments  were  en- 
titled to  preference,  and  that  $1,000  of  the  $5,000  of 
debts  there  were  judgment  debts;  and  $9,000  of  the 
debts  in  the  otheryState  were  judgment  debts.  The 
court  of  the  State  of  ancillary  administration  would 
treat  the  foreign  judgment  creditors  the  same  as  do- 
mestic judgment  creditors  for  the  purpose  of  ascer- 
taining the  rights  of  the  resident  creditors,  and  it 
would  thus  appear  that  the  resident  judgment  credit- 
ors must  be  paid  in  full,  and  the  balance,  to-wit,  $4,000, 
would  be  remitted  to  the  other  State,  and  the  balance 
of  the  resident  creditors  would  receive  nothing.  This 
doctrine  is  in  accord  with  the  principles  embodied  in 
the  opinion  of  Parker,  C.  J.,  in  Dawea  v.  Head,  In 
that  case  he  declared  that  as  no  preferences  were  or- 
dained by  the  statutes  of  Massachusetts,  the  court  in 
fixing  the  proportionate  share  of  the  resident  credit- 
ors should  consider  all  the  oreditors  in  that  and  in  the 
foreign  jurisdiction  where  preferences  were  made  by 
law,  as  entitled  to  share  equally  **  disregarding  any 
fanciful  preference  which  may  be  given  to  one  species 
of  debts  over  another.*'  The  principle  which  lies  at 
the  foundation  of  the  whole  opinion  in  that  case  is 
that  non-resident  creditors,  when  the  share  of  resi- 
dent creditors  is  to  be  ascertained,  are  to  be  consid- 
ered for  all  purposes  the  same  as  domestic  creditors. 
It  follows  inevitably  as  corollary  of  this  principle  that 
the  foreign  creditors  are  to  be  regarded  as  entitled  to 
the  same  preferences  as  domestic  creditors  in  fixing 
the  pro  rata  of  domestic  creditors,  and  that  if  there 
would  not  be  more  than  enough  to  pay  the  preferred 
debts,  foreign  and  domestic,  in  full, the  preferred  cred- 
itors who  are  residents  are  to  be  first  paid  and  the 
balance  remitted  to  the  domiciliary  administrator  or 
executor,  even  though  some  of  the  domestic  creditors 
receive  nothing,  and  the  assets  remitted  are  amply 
sufficient  to  pay  them  in  full.  If  the  law  of  preference 
in  the  State  of  the  decedent's  domicile  prescribes  a 
different  rule  of  distribution,  the  creditors  then  will 
have  to  submit  to  it. 


Where  an  ancillary  administrator  sells  real  property 
to  pay  debts  the  cases  all  agree  that  the  proceeds  of 
the  sale  are  to  be  accounted  for  and  distributed  in  the 
jurisdiction  in  which  the  property  was  situated.  Peck 
V.  Mead,  2  Wend.  471;  Hooker  y.  Olmstead,  6  Pick.  481; 
Qoodwin  y.  Jones,  3  Mass.  514,  519,  520 ;  Lawrence  v. 
Elmendoff,  5  Barb.  73;  Story  Confl.  Laws,  $  528. 

In  Lawrence  v.  Elmendorf,  the  -court  held  that  while 
the  distribution  of  the  proceeds  should  be  made  under 
the  laws  of  the  State  where  the  property  was  located, 
yet  that  it  should  be  so  made  as  to  produce  equality 
among  all  creditors  in  all  jurisdictions.  The  decision 
was  that  creditors  who  had  received  a  dividend  on 
their  claims  in  New  Jersey  were  not  entitled  to  any 
share  of  the  proceeds  of  the  sale  of  real  property  in 
New  York  until  other  creditors  who  had  not  been 
paid  any  thing  should  receive  the  same  dividend  on 
their  claims,  and  that  the  balance,  if  any,  should  l>e 
distributed  pro  rata.  The  court  thus  states  the  broad 
doctrine  which  should  control  in  all  cases  of  conflict- 
ing administration :  '*  I  think  the  true  principle  which 
should  govern  in  all  cases  of  double  administration  is 
as  it  was  stated  to  be  by  the  plaintiff's  counsel  upon  the 
argument,  so  to  marshal  the  different  funds  under  ad- 
ministration as  to  produce  equality  among  all  credit- 
ors whether  foreign  or  domestic." 

The  question  of  preference  is  in  all  cases  to  be  de- 
termined by  the  law  of  the  actual  location  of  the  prop- 
erty, and  not  by  the  law  of  the  decedent's  domicile  or 
of  the  residence  of  the  creditor.  Story  Confl.  Laws, 
S  524;  HohnesY,  Remsen,  20  Johns.  265;  2  Kent.  Com. 
432;  McElmoyle  v.  Cohen,  13  Pet.  312;  Olivier  v. 
Totmea,  14  Martin,  93,  99. 

If  therefore  the  law  of  the  jurisdiction  of  ancillary 
administration  prefers  certain  classes  of  debts  which 
in  the  State  of  the  decedent's  domicile  are  not  en- 
titled to  preference,  the  resident  oreditors  of  the  for- 
mer jurisid  lotion  are  controlled  by  such  law,  but  non- 
resident creditors,  whether  living  in  the  State  of  the 
decedent's  domicile  or  elsewhere,  are  not  affected  by 
it  directly,  because  they  must  resort  to  the  assets  in 
the  hands  of  the  domiciliary  administrator  {Barry^a 
Appeal,  88  Penn.  St  131),  and  all  assets  in  his  hands 
are  payable  to  creditors  according  to  the  laws  of  the 
State  in  which  he  was  appointed. 

In  Denny  y.  Faulkner,  22  Kans.  89,  the  court  de- 
cided that  it  would  ex  comitate  recognize  the  title  of 
an  administrator  appointed  in  Nebraska  of  an  intes- 
tate who  was  domioiled  there  at  the  time  of  his  death 
where  the  administrator  had  come  into  Kansas  and 
had  there  taken  peaceable  possession  of  property  of 
the  decedent  located  there,  there  being  no  creditors 
or  next  of  kin  or  ancillary  administration  in  that 
State. 

There  is  a  dictum  in  In  re  Hughes,  95  N.  Y.  56,  to 
the  effect  that  where  the  domiciliary  administrator  is 
seeking  to  have  assets  In  another  State  turned  over  to 
him,  he  must  show  that  there  are  creditors  in  his  ju- 
risdiction whose  claims  are  unpaid,  if  there  are  no  next 
of  kin  or  legatees  there.  The  burden  is  on  him  to  es- 
tablish the  existence  of  such  creditors.  On  such  ap- 
plication debts  in  the  decedent's  domicile  will  not  be 
presumed.  The  court  said:  "Under  these  circum- 
stances we  think  it  was  incumbent  on  the  fore^n  ad- 
ministrator to  show  that  there  were  unpaid  debts  of 
the  estate  in  Pennsylvania,  requiring  that  the  fund 
should  be  remitted,  and  that  in  the  absence  of  such 
proof  it  must  be  presumed  that  there  were  none." 

^ndin  Harvey  y.  Riduirds,  1  Mason,  380,  Judge 
Story  says :  *'  If  the  foreign  executor  chooses  to  lie 
by  and  refuses  to  render  any  account  of  the  foreign 
fund  in  his  hands  so  far  as  to  enable  the  court  here  to 
ascertain  whether  the  fund  is  wanted  abroad  for  the 
payment  of  debts  or  legacies  or  not,  he  has  no  right  to 
complain  if  the  court  refused  to  remit  the  assets  and 
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distributes  them  among  those  who  may  legallj  claim 
them." 

Ou  this  subject  of  foreign  admiuistrators  and  ex- 
ecutors see  also,  iu  addition  to  the  cases  already  cited, 
Jenniaon  v.  Hapgood,  10  Pick.  77;  Emery  v.  Batchd- 
der,  132  Mass.  462;  FeOows  v.  Lewis,  65  Ala.  343;  Taylor 
V.  Pennsylvania,  etc,  78  Ky.  348;  Terrill  v.  Crane,  65 
Tex.  81;  J  o/inson  v.  Jackson,  56  G  a.  328;  Barton  v. 
moffins,  41  Md.  639. 

Guy  C.  H.  Corliss. 

poughkibepso:,  n.  y. 


yEQLIGEN OS— CHILDREN  IN  PUBLIC  STREET. 

MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 
JULY  3,  1886. 

Collins  v.  South  Boston  B.  Co. 
The  driver  of  a  hone  oar  Is  required  to  manage  his  oar  with 
reference  to  all  the  risks  that  may  reasonalily  be  expected 
including  the  risks  arising  from  the  heedlessness  and  in- 
discretion of  children. 
The  degree  of  care  which  the  law  requires  of  a  child  old 
enough  to  be'intrusted  alone  in  a  dangerous  place,  or  as 
the  custodian  of  a  younger  child,  is  that  which  may  rea- 
sonably be  expected  of  children  of  his  age,  or  which  chil- 
dren of  his  ase  ordinarily  exercise. 
ACTION  of  tort  for  personal  injuries  brongbt  by 
Patrick  Collins,  the  father  and  next  friend  of 
Daniel  Edward  Collins,  against  the  South  Boston 
Railroad  Company,  a  corporation  operating  lines  of 
street  railway  from  Boston  proper  to  City  Point,  in 
South  Boston.  The  plaintiff,  Daniel  E.  CoUins,  a  boy 
four  years  and  twenty-three  days  old,  lived  with  his 
parents  on  Athens  street,  in  South  Boston,  and  on 
the  afternoon  of  July  29, 1882,  the  day  of  the  accident, 
left  home  in  company  with  his  sister,  Nellie  Collins,  a 
girl  eleven  years  of  age,  lacking  a  month  and  five  days, 
to  buy  candy  at  a  store  iu  C  street,  on  the  other  side 
of  Broadway,  from  that  on  which  the  plaintiff  lived. 
And  while  on  their  way  home,  crossing  Broadway, the 
boy  was  knocked  or  fell  down  and  was  run  over  on 
the  inward  track  of  the  defendant  road  in  Broadway 
by  one  of  the  defendant's  cars,  coming  from  City 
Point  and  on  its  way  to  Boston,  causing  injuries  to 
the  boy,  which  made  it  necessary  to  amputate  one 
arm  near  the  shoulder,  and  the  great  toe  of  one  foot. 
At  the  trial  in  the  Sui)erior  Court,  after  the  evidence 
was  all  in  the  defendant  requested  the  court  to  rule, 
that  on  all  the  evidence  the  plaintiff  was  not  entitled 
to  recover;  that  he  had  not  shown  due  care  on  the 
part  of  the  boy,  Daniel  E.  Collins,  or  of  bis  custodiauf 
or  negligence  on  the  part  of  the  defendant.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  at  the 
request  of  the  defendant  the  case  was  reported  to  this 
court. 

H.  E,  BoVLes  and  Q.  A,  Saioyer,  for  plaintiff. 
R.  D.  Smith  and  P.  West,  for  defendant. 

FiBiiD,  J.  We  cannot  say  as  matter  of  law  that  the 
parents  of  the  plaintiff  were  negligent  in  permitting 
him  to  go  upon  the  streets  with  his  sister,  who  was 
then  nearly  eleven  years  old,  or  that  the  sister  had  not 
sufficient  intelligence  and  discretion  to  be  intrusted 
with  the  care  of  him.  Mulligan  v.  Curtis,  100  Mass. 
612;  Lynch  Y.Smith,  104  id.  52;  O'Connor  v.  Boston  & 
LoiceU  R.  Co.,  135  id.  352. 

Neither  can  we  say  that  there  was  not  evidence  for 
the  jury  of  negligence  on  the  part  of  the  driver  of  the 
car.  Commonwealth  v.  Metropolitan  R.  Co.,  107  Mass. 
236. 

The  driver  of  a  horse  car,  in  a  street,  where  there 


are  children,  may  well  be  required  to  manage  his  car 
with  reference  to  all  the  risks  that  may  reasonably  be 
expected,  and  among  them  may  be  reckoned  the  risks 
arising  from  the  heedlessness  and  indiscretion  of  chil- 
dren. All  the  evidence  In  favor  of  the  defendant  may 
be  disregarded  in  considering  the  questions  of  law  be- 
fore us,  and  the  evidence  of  Nellie  Collins  is  not  ne- 
cessarily to  be  taken  as  true  against  the  plaintiff,  if 
there  Is  other  evidence  In  his  favor,  which  contradicts 
it. 

It  must  be  taken,  on  any  view  of  the  case,  that  the 
plaintiff  ran  across  the  track,  in  front  of  the  horses, 
and  was  either  hit  by  the  off  fore  leg,  or  off  hind  leg  of 
the  off  horse,  or  by  the  right-hand  side  of  the  dasher 
of  the  car,  or  of  the  body  of  the  car,  and  thus 
thrown  down  and  under  the  car,  and  that  he 
fell  upon,  or  near  the  right-hand  rail  and  was 
drawn  under  the  car.  His  sister  left  him  just  be- 
fore they  reached  the  track  ou  which  the  car  was 
crossing,  and  when  the  horses  were  dangerously  near 
to  them,  and  either  ran  across  in  front  of  the  horses, 
or  ran  back,  leaving  him  to  run  across  alone,  while  she 
afterward  followed  him,  going  either  in  front  or  be- 
hind the  car. 

It  was  said  in  Xync^  v.  Smith,  supra^  p.  57,  that  '*  it 
does  not  necessarily  follow,  because  a  parent  negli- 
gently suffers  a  child  of  tender  age  to  cross  a  street, 
that  therefore  the  child  cannot  recover.  If  the  child, 
without  being  able  to  exercise  any  judgment  in  re- 
gard to  the  matter,  yet  does  no  act  which  prudence 
would  forbid,  and  omits  no  act  that  prudence  would 
dictate,  there  has  been  do  negligence,  which  was  di- 
rectly coutributory  to  the  injury."  But  if  the  child 
does  act  in  a  manner  which  would  be  careless  in'a 
prudent  person  of  mature  years  and  ordinary  intelli- 
gence, and  the  carelessness  contributes  to  the  injury, 
what  is  the  test  by  which  the  conduct  of  the  child  is 
to  be  tried,  in  determining  whether  it  has  exercised 
due  care?  Courts  have  held  that  up  to  a  certain  age, 
not  very  accurately  defined,  it  must  be  conclusively 
presumed  that  a  child  has  not  suffloient  intelligence 
and  discretion  to  exercise  due  care,  under  the  circum- 
stances and  in  the  place  in  which  he  is  tound,  and  that 
it  is  negligence  on  the  part  of  the  i>er8on8  who  have 
charge  of  him  to  permit  him  to  go  there  unattended. 
If  such  a  child  has  not  acted  as  reasonable  care  would 
dictate,  judged  by  the  ordinary  standards  for  adult 
persons,  and  this  has  contributed  to  the  injury,  and  if 
the  persons  having  the  charge  of  such  child  have  neg- 
ligently permitted  him  to  go  there  alone,  both  these 
facts  constitute  negligence,  which  will  prevent  him 
from  maintaining  an  action.  There  is  also  an  age 
within  which  courts  have  held  that  one  child  is  con- 
clusively presumed  not  to  have  sufficient  intelligence 
and  discretion  to  take  charge  of  another,  who  is 
younger,  and  that  it  is  negligence  on  the  part  of  the 
parents  or  guardians  of  such  children  to  i>ermit  them 
to  go  together  to  places  of  danger,  and  if  they  do,  and 
the  children  do  not  use  reasonable  care  and  this  has 
contributed  to  the  injury,  they  cannot  recover.  Be- 
yond these  ages,  courts  have  left  it  to  the  jury  to  de- 
termine whether  the  parents  or  guardians  were  neg- 
ligent in  permitting  a  child  to  go  alone  to  a  place  of 
danger,  or  in  permitting  him  to  go  there  in  charge  of 
another  child,  and  if  it  is  found  that  they  were  negli- 
gent, then  it  has  been  left  to  the  jury  to  determine 
whether  the  child  or  children  reasonably  exercised 
that  degree  of  care  of  which  they  were  capable,  aud 
it  has  been  said  that  it  is  only  necessary  for  them  **  to 
exercise  such  capacity  as  they  had.*' 

The  care  which  an  adult  person  is  bound  to  exercise 
is  said  to  be  the  care  which  a  person  of  ordinary  intel- 
ligence and  prudence  must  exercise,  and  it  is  deter- 
mined by  the  amount  of  intelligence  which  he  actually 
possesses,  unless  he  is  noti  compos  mentis,  and  as  the 
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law,  as  far  as  is  praotioable,  endearors  to  establish 
general  rules  of  ooudact,  it  is  probable  that  the  more 
aooarate  statement  of  the  law  for  ohildren  is  the  one 
usoallj  made,  namely,  that  a  child  is  to  be  held  to  the 
exeroise  of  that  degree  of  oare  which  may  reasonably 
be  expected  of  children  of  his  age,  or  which  children 
of  his  age  ordinarily  exercise.  The  court,  with  more 
or  less  hesitation  in  what  it  deems  plain  cases,  accord- 
ing to  common  experience,  has  declared  that  the  acts 
or  conduct  of  an  adult,  under  the  circumstances,  con- 
stituted, as  matter  of  law,  contributory  negligence, 
and  the  question  arisos  whether  the  court  can  make 
the  same  declaration  concerning  the  acts  or  conduct 
of  a  child  of  tender  age,  who  yet  is  so  old  that  they 
cannot  say,  as  matter  of  law,  that  be  has  not  sufficient 
discretion  to  be  i>ermitted  to  act  on  his  own  judg- 
ment. We  think  it  has  been  in  effect  decided  that  the 
same  general  principles  govern  courts  in  either  case, 
although  the  degrees  of  care  required  are  differ- 
ent. See  Mattey  v.  Whittier  Machine,  Co.,  140  Mass. 
837. 

The  plaintiff  was  six  years  and  seven  mouths  old  at 
the  time  of  the  accident,  and  the  opinion  implies  that 
there  might  be  cases,  in  which  the  court  would  hold«  as 
matter  of  law,  that  a  girl  of  that  age  was  guilty  of  con- 
tributory negligence.  See  0*Coimorv.  Boston  AMoto- 
eUR.  Co.,  135  Mass.  862. 

In  Meusenger  v.  Dennie^  137  Mass.  197;  8.  C,  141  id. 
38S,  the  plaintiff  was  eight  years  and  nine  months  old, 
and  the  court  held  that  there  was  no  evidence  of  due 
care  on  his  part,  and  that  he  could  not  recover,  saying 
that  *'  his  injury  was  the  natural  consequence  of  his 
careless  act. 

Take  the  case  of  boys  in  the  street,  suddenly  and 
Intentionally  running  across  in  front  of  trotting 
horses,  for  the  purpose  of  showing  who  dare  run  the 
nearest,  or  take  the  most  risk.  Supppose  the  driver's 
testimony  is  true,  that  the  plaintiff^  after  having 
crossed  safely,  turned  round  and  ran  under  the  side  of 
the  car,  would  not  that  be  contributory  negligence,  if 
the  child  were  old  enough  to  act  alone?  In  instruct- 
ing juries  that  the  question  for  them  to  decide  is 
whether  the  plaintiff,  or  the  plaintiff's  custodian,  ex- 
ercised that  degree  of  care  which  might  reasonably  be 
expected  of  a  child  of  his  age,  or  which  is  ordinarily 
shown  by  children  of  the  same  age,  is  it  intended  that 
they  may  make  allowance  for  any  spirit  of  reckless- 
ness, or  of  mischief,  which  they  may  think  is  com. 
moniy  found  in  such  children,  or  must  they  consider 
only  their  intelligence  and  ability  to  understand  the 
danger  and  the  consequences  which  may  reasonably 
be  expected  to  follow  from  their  conduct  and  their 
capacity  of  self-control  ? 

It  would  seem  that  if  children  unreasonably,  intel- 
ligently and  intentionally  run  into  danger,  they  shall 
take  the  risks,  and  that  children,  as  well  as  adults, 
should  use  the  prudence  and  discretion  which  i>ersons 
of  their  years  ordinarily  have,  and  that  they  cannot 
be  permitted  with  impunity  to  indulge  in  conduct 
which  they  know,  or  ought  to  know,  to  be  careless, 
because  children  are  often  reckless  and  mischievous. 

If  all  this  be  true  however,  and  certainly  it  is  as  fa- 
vorable a  view  of  the  law  for  the  defendant  as  our  de- 
cisions admit  of,  and  if  we  assume  that  the  plaintiff 
was  too  young  to  go  upon  the  street  alone,  and  that 
his  conduct  was  such  that  if  he  had  been  alone,  he 
could  not  recover,  yet  we  cannot  say,  as  matter  of  law, 
that  there  was  no  evidence  for  the  jury  that  his  sis- 
ter, who  had  charge  of  him,  was  exercising  the  care 
over  her  brother  which  might  reasonably  be  expected 
of  a  child  of  her  age,  although  the  weight  of  evidence 
is  strongly  against  it. 

The  jury  must  have  found  that  she  did  not  willfully 
and  deliberately  expose  her  brother  to  the  risk, but  only 
that  when  the  danger  became  imminent  she  did  not  act 


with  that  coolness,  prudence  and  self-control  which 
might  reasonably  have  been  expected  of  an  older  per- 
son. Her  conduct  up  to  the  time  the  danger  became 
imminent,  the  rate  of  speed  of  the  car,  its  distance  off 
when  she  first  saw  it,and  the  other  persons  and  objects 
in  the  street  which  might  have  influenced  her  conduct 
are  differently  described  by  different  witnesses.  There 
is  the  same  difficulty  in  this  case  which  the  court 
found  in  Mattey  v.  Whittier  Machine  Co.,  ubi  supra. 
All  the  facts  which  ought  to  be  considered  are  not 
made  sufficiently  certain  by  the  testimony  to  enable 
us  to  decide  that  there  was  any  error  of  law  in  sub- 
mitting the  case  to  the  jury.  By  the  terms  of  the  re- 
port the  verdict  is  to  stand. 


CABRIEB^  DAMAGE    TO    GOODS— BURDEN   OF 
PJtiOOK 

MISSOURI  SUPREME  COURT 
JUNE  21,  1886. 

Davis  v.  Wabash,  St.  L.  &  P.  R.  Co. 

Upon  the  owner's  proof  of  dellveiy  to  the  carrier,  and  subse- 
quent loss,  the  carrier  must  show  the  act  of  Grod  or  the 
public  enemy,  and  on  showing  this,  the  burden  then 
shifts  again  to  the  owner,  to  show.  If  he  can,  that  the  act 
in  question  might,  by  the  exercise  of  reasonable  care, 
have  been  foreseen  and  provided  against. 

4PPEAX1  from  St.  Louis  Court  of  Appeals.  Action 
to  recover  damages  for  injuries  to  plnintifliB'  dry 
goods  while  in  defendant's  cars,  resulting  from  an  ex- 
cessive flood.    Judgment  below  for  plaintiff. 

Nohle  <fc  Orrick,  for  respondents. 

WeUa  H.  Blodgett,  for  appellant. 

Ray,  J.  This  action  was  begun  by  plalntifliB  to  re- 
cover damages  sustained  by  their  goods,  consisting  of 
silks  and  other  valuable  dry  goods,  while  in  defend- 
ant's possession  as  a  common  carrier.  Upon  a  trial  in 
the  Circuit  Court,  plaintiffs  had  a  verdict  and  judg- 
ment in  their  favor  for  $6,184.20,  from  which  defend- 
ant appealed  to  the  St.  Louis  Court  of  Appeals,  where 
the  same  was  affirmed,  and  defendant  has  appealed 
therefrom  to  this  court. 

The  goods,  when  damaged,  were  in  course  of  trans- 
portation from  New  York  to  East  St.  Louis,  by  the 
South  Shore  Line,  which  it  appears  did  a  '*  transporta- 
tion business  "  over  several  connected  railroads,  in- 
cluding that  of  the  defendant.  The  merchandise  ar- 
rived at  Toledo  on  the  eleventh  day  of  February,  1881, 
and^the  car,  being  in  a  crippled  condition,  was  sent  to 
the  transfer  house,  where  the  goods  were  unloaded 
and  placed  on  the  platform  at  2 :  80  o'clock  p.  m.  of 
said  day,  at  which  time  the  defendant  gave  its  receipt 
for  the  goods  to  the  connecting  road.  This  transfer 
house,  it  seems,  is  a  place  where  freight  going  in  both 
directions— east  and  west — is  exchanged  by  numerous 
railroads  connecting  at  Toledo ;  and  as  also  appears, 
freight  thus  passing  through  said  exchange  depot  Is, 
in  the  usual  and  ordinary  course  of  business,  subject 
to  some  necessary  and  unavoidable  delay,  occasioned 
by  the  switching,  unloading,  and  transfer  of  the  same 
from  one  railroad  to  another.  By  &  o'clock  p.  M.  of 
said  February  11, 1881,  the  defendant  had  reloaded  the 
goods  from  the  platform  of  the  transfer  house  into  one 
of  its  cars,  preparatory  to  shipment  of  the  same  to 
East  St.  Louis,  which  oar  containing  plain tiffis'  goods 
was  left,  with  other  cars,  standing  at  the  platform 
waiting  to  be  attached  to  defendant's  train  to  St. 
Louis ;  which  it  seems  would,  in  the  ordinary  course 
of  business,  leave  Toledo  about  10  or  11  o'clock  that 
night,  or  would  be  switched  with  others,  in  the  usual 
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coarse  of  business,  out  of  the  transfer  house  at  or  be- 
fore 11  o'olook,  at  which  hour  the  men  usually  quit 
work  for  the  night.  The  evidence  indicates  prettj 
clearly,  we  think,  that  iu  handling;  and  taking  the 
freight  in  its  turn  (which  was  the  duty  of  the  carrier 
in  the  premises*  in  the  absence  of  perishable  qualities 
in  the  property,  or  other  special  circumstances,  giving 
it  preference),  the  car  in  question  could  not  have  been 
gotten  out,  in  the  usual  course  of  business,  in  time  for 
the  earlier  train  for  St.  Louis  that  night.  The  testi- 
mony of  Rich  and  Stowe,  who  were  sworn  in  plaintiffs* 
behalf,  is  we  think,  substantially  to  this  effect. 

About  midnight  on  said  February  11th  the  waters 
from  a  flood  in  the  Maumee  river  reached  the  railroad 
tracks  at  the  transfer  house,  and  soon  rose  high 
enough  to  submerge  and  damage  plaintiffs'  dry  goods 
while  in  said  car  at  the  platform  awaiting  shipment. 
The  evidence  offered  in  plaintiffs'  behalf,  as  well  as 
that  for  defendant,  shows  that  the  waters  in  which 
said  goods  were  submerged,  as  charged  in  the  petition, 
wore  the  waters  of  an  extraordinary  flood  occurring 
in  the  Maumee  river.  The  character  and  magnitude 
of  this  flood  is  not  called  in  question,  but  on  the  con- 
trary, is  conceded  to  have  been  unprecedented,  and 
such  as  is  denominated  an  '*nct  of  God,"  properly  so 
called.  There  is  further  evidence  also  offered  by 
plaintiffs,  tending  at  least  in  some  degree,  to  support 
the  allegation  in  the  petition  that  defendant  negli- 
gently permitted  the  goods  to  be  submerged.  The 
evidence  for  plaintiffs  in  this  behalf  is  not,  perhaps, 
harmonious;  indeed  it  is,  we  think,  conflicting  and 
contradictory ;  but  it  is  sufficient,  we  think,  to  meet 
the  objection  urged  upon  us  with  e^eat  earnestness, 
that  there  is  no  substantial  evidence  of  negligence  to 
go  to  the  jury.  A  summary  of  this  evidence,  prepared 
by  the  Court  of  Appeals  with  special  reference  to  this 
objection,  will  be  found  iu  the  opinion  of  that  court. 
13  Mo.  App.  i49,  454. 

The  evidence  we  deem  of  the  most  importance,  and 
upon  which,  as  the  same  is  now  preserved  in  the  re- 
cord, the  liability  of  defendant,  if  any,  mainly  de- 
pends, we  think,  is  that  tending  somewhat  to  show 
that  defendant  was  informed  and  aware  of  the  im- 
pending and  approaching  flood  iu  time  to  have  re- 
moved the  goods  of  plaintiff  to  higher  ground  or  place 
of  safety,  and  that  tending,  in  like  manner,  to  show 
that  it  omitted,  on  the  night  of  February  11th,  after 
it  was  manifest  that  there  would  be  an  unusual  flood 
and  danger  therefrom,  to  employ  the  force  and  means 
employed  by  other  railroads  and  persons  similarly  sit- 
uated at  the  time,  to  move  or  switch  the  oar  contain- 
ing plaintiff^*  goods  to  the  higher  ground,  a  half  mile 
west  of  the  transfer  house,  where  they  would  have 
been  safe  from  the  flood,  and  which  there  is  evidence 
tending  to  show,  could  have  been  done  as  late  ka  11 
o'clock  that  night.  It  is  not  necessary  to  set  out  the 
substance  of  the  testimony  in  defendant's  behalf  to 
the  contrary.  Reference  will  be  made  to  its  general 
scope  in  the  further  progress  of  this  opinion.  In  this 
connection  we  may  say,  as  is  well  said  by  that  court : 
"  We  are  not  concerned  with  the  weight  of  evidence. 
If  there  is  substantial  evidence  of  negligence  on  the 
part  of  defendant  directly  contributing  to  the  injury, 
it  is  quite  immaterial  that  there  is  a  great  deal  of  tes- 
timony to  the  effect  that  by  no  diligence  could  defend- 
ant have  foreseen  or  avoided  the  mischief."  But 
while  this  is  so,  such  a  state  of  the  evidence  makes,  we 
think,  the  burden  of  proof  a  question  of  great  import- 
ance in  the  case. 

The  second  instruction  given  at  plaintiflb'  instance 
is  as  follows:  '*  (2)  If  the  jury  believe  that  plaintiffls' 
goods  were  injured  while  in  the  po88essi<»n  of  defend- 
ant as  a  common  carrier  for  transportation,  it  is  in- 
cumbent on  the  defendant  to  establish,  by  a  fair  pre- 
ponderance of  evidence,  that  the  damage  or  loss  waa 


the  result,  immediately  and  proximately,  of  the*  act 
of  God.'  Proof  by  plaintiffs  of  the  damage  and  loss  of 
goods  while  in  the  possession  of  defendant,  as  afore- 
said, makes  a  prima  facie  case  of  negligence  or  mitt- 
conduct  on  the  part  of  defendant,  which  must  be 
overcome  by  proof  that  the  injury  was  the  result  of 
an  inevitable  accident,  or  in  other  words,  an  act  of 
Qod,  and  not  its  own  negligence  or  misconduct.  If 
the  preponderance  of  all  the  evidence  does  not  estab- 
lish that  the  direct,  immediate,  and  efficient  cause  of 
the  injury  was  an  inevitable  flood  or  inundation,  the 
defendant  is  liable;  and  although  the  cause  of  the  loss 
may  have  been  an  act  of  God— such  as  a  great  flood  in 
the  Maumee  river— yet  if  the  defendant  unnecessarily 
exposed  the  goods  of  plaintiffs  to  such  peril  by  any 
culpable  or  negligent  act  or  omission  of  its  own,  it  is 
not  excused." 

The  doctrine  this  instruction  announces  on  this  sub- 
ject, as  to  the  burden  of  proof,  presents,  we  think,  a 
serious  difficulty  in  the  case,  audits  propriety,  in  view 
of  the  evidence,  and  in  connection  with  other  instruc- 
tions given  in  the  cause,  is  the  question  we  now  pro- 
pose to  discuss  briefly. 

It  is  familiar  doctrine  that  the  law  imposes  upon  the 
common  carrier  the  obligation  of  safety  as  to  goods 
while  iu  his  possession,  and  unless  relieved  from  lia- 
bility by  the  act  of  God,  or  the  public  enemy,  he  is 
responsible  in  damages  although  there  may  be  no 
actual  negligence  on  his  part.  Whenever  the  loss  oc- 
curs from  other  causes,  the  law  raises  a  presumption 
against  him  upon  grounds  of  public  policy.  If  there- 
fore plaintiff  shows  delivery  of  his  goods  to  the  car- 
rier, and  a  subsequent  loss  thereof,  he  need  do  no 
more.  This  is  a  sufficient  statement,  ordinarily,  of  his 
cause  of  action,  and  a  showing  to  that  effect  is  suffi- 
cient to  make  out  a  prima  fade  case.  The  ontis  pro- 
handi  is  then  on  the  carrier  to  bring  the  case  within 
one  or  the  other  of  said  exemptions.  If  in  establish- 
ing his  said  defense,  facts  and  circumstances  also  ap- 
pear tending  to  show  that  his  uegligenco  co-operat«d 
to  produce  the  damages,  he  must,  we  think,  bear  the 
burden  of  satisfying  the  jury  that  they  did  not 
directly  contribute  to  the  damage,  and  he  is  not  re- 
lieved of  liability  unless  he  so  shows.  In  other  words, 
when  the  burden  is  cast  on  him  he  must  make  a  case 
in  which  no  negligence  of  his  own  appears  from  the 
evidence.  In  that  event  he  is  excused  prima /acie,  un- 
less plaintiff  then  shows,  or  it  appears  from  the  facts 
in  the  case,  that  his  negligence  causes  or  co-operates 
to  produce  the  damage  complained  of.  Whether  or 
not  the  burden  is  oast  upon  the  defendant  to  establish 
one  or  the  other  of  said  exemptions,  which  under  the 
law,  relieves  him,  may  depend,  we  think,  upon  the 
state  of  plaintiff's  evidence:  *'  or  "  in  the  language  of 
a  text  writer  of  acknowledged  authority,  ''  on  the  na- 
ture of  the  case  the  plaintiff  makes  out."  See  Whart. 
Neg.,  SS  128, 129,  661. 

Where  as  in  the  case  before  us  the  act  of  God  ap- 
pears in  the  testimony  in  plaintiffs'  behalf  as  a  cause 
of  the  damage,  is  the  onuSy  in  that  event,  on  the  de- 
fendant, and  does  the  presumption  of  law  thus  de- 
clared in  the  instruction  then  exist  ?  May  the  plain- 
tiff, under  this  state  of  facts,  ignore  such  exception 
appearing  in  the  evidence  in  bis  behalf,  and  insist  ou 
this  legal  presumption,  while  proving,  at  the  same 
time,  the  existence  iu  the  case  of  one  of  the  exemp- 
tions which  releases  the  defendant.  The  right  of  re- 
covery must,  iu  this  event,  depend,  we  think,  upon  the 
alternatives  presented  by  the  evidence ;  or  In  other 
words,  upon  the  facts  and  circumstances,  and  infer- 
ences of  fact,  properly  deducible  from  the  evidence 
itself.  This  presumption  of  law  does  not,  in  this  * 
event,  co-exist  with  proof  by  plaintiff  of  said  excep- 
tions, which  under  the  law  excuse  the  defendant. 
This  state  of   the  case,    which  we  have    been    con- 
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sideriuK  upon  plaiutlffs'  evidetYce,  was  nofc  changed, 
we  think,  at  the  close  of  all  the  evidence,  so  far  at 
least  as  the  question  we  are  considering  is  involved. 
That  for  defendant  only  confirmed  the  remarkable 
character  of  the  flood  in  question,  and  tended  to  show 
that  defendant  could  not  have  foreseen  the  danger  or 
avoided  the  damage  to  the  goods  by  the  exercise  of 
reasonable  and  practicable  diligence;  while  that  for 
plaintiffs,  in  rebuttal,  was  as  to  this  conflicting,  ex- 
cept as  to  the  character  of  the  flood  in  said  river. 

It  maybe  well  to  observe  in  this  connection,  that 
under  the  ruling  of  this  court  in  the  case  of  EUetr. 
Ji.  Co.,  76  Mo.  518,  this  defense  is  available  to  the  de- 
fendant under  the  general  issue,  and  need  not  be  es- 
pecially and  aflBrmatively  set  up.  But  it  is  said,  that 
upon  authority  the  rule  is  otherwise,  and  that  the  con- 
trary has  been  declared  in  several  oases  in  this  State. 
We  will  examine  those  cases  briefly. 

In  the  case  of  Wolf  y.  Express  Co.,  43  Mo.  423,  the 
wine,  which  was  the  subject  of  the  controversy, 
arrived  at  East  St.  Louis  the  31st  of  December,  and 
was  taken  in  severe  weather  from  the  cars,  and  stored 
and  exposed  on  a  platform  for  a  number  of  days,  and 
thereby  became  frozen  and  damaged.  The  jury  were 
told  that  the  burden  of  proving  that  the  injury  com- 
plained of  was  caused  by  the  act  of  God  rested  upon 
the  defendant  in  the  first  instance;  and  then  they 
were  further  told,  that  if  the  defendant  permitted 
said  wine  to  lay  carelessly  exposed,  and  become  dam- 
aged thereby,  they  would  find  for  plaintiff.  The  in- 
structions were  approved,  and  they  are,  we  think,  cor- 
rect in  that  sort  of  a  case.  Wagner,  J.,  speaking  for 
this  court,  says :  **Af  ter  the  damages  to  the  goods 
have  been  established,  the  burden  lies  ui>on  the  car- 
rier to  show  they  were  occasioned  by  the  act  or  peril 
which  the  law  recognizes  as  constituting  an  exemp- 
tion, and  then  *lt  is  still  competent  for  the  owner  to 
show  that  the  injury  might  have  been  avoided  by  rea- 
sonable skill  and  attention.'' 

Again,  in  the  case  of  Beadv,  IL  Co.,  60  Mo.  206,  the 
same  judge  says,  for  the  court,  that  ''  when  the  loss  of 
the  goods  is  established,  the  burden  of  the  proof  de- 
volves upon  the  carrier  to  show  that  it  was  occasioned 
by  some  act  which  is  recognized  as  an  exception.  This 
shown,  it  \a  prima  facie  an  exoneration,  and  he  is  not 
required  to  go  further,  and  prove  affirmatively  he 
was  guilt}'  of  no  negligence.  The  proof  of  such  neg- 
ligence, if  asserted  to  exist,  rests  on  the  other  party." 
Page  206. 

The  remaining  case  cited  by  plaintlffii  in  this  behalf 
is  that  of  Pruitt  v.  Jl,  Co,,  62  Mo.  529.  In  that  case 
two  certain  lots  of  hogs,the  subject  of  the  action,  were 
delivered  to  the  carrier  for  shipment.  There  was  a 
very  unreasonable  delay  of  a  month  or  more  in  ship- 
ping the  hogs,  and  the  snow-storm  and  cold  weather 
occurred  in  which  the  hogs  were  frozen  to  death  or 
damaged.  The  case  comments  on  the  difference  be- 
tween the  rulings  of  the  New  York  courts  and  those 
of  Massachusetts  and  other  courts  upon  the  subject  of 
proximate  and  remote  damages,  or  damages  which  the 
negligence  of  the  carrier  concurs  with  the  act  of  God 
to  produce ;  and  the  court  say  it  is  well  to  observe  that 
the  latest  decisions  of  this  court  (referring  to  Wolf  v. 
Express  Co.,  and  Read  v.  R.)  incline  to  the  position  of 
the  New  York  courts,  which  hold  that  where  the  neg- 
ligence of  the  carrier  concurs  in  and  contributes  to 
the  injury,  the  defendant  is  not  exempt  from  liability 
on  the  ground  that  the  immediate  damage  is  occa- 
sioned by  the  act  of  God,  or  inevitable  accident;  but 
there  Is  no  discussion  as  to  the  burden  of  proof  in  the 
case. 

In  JiaUroad  Co.  v.  Reeves,  10  Wall.  189, 190,  Miller. 
J.,  speaking  for  the  Supreme  (-ourt  of  the  United 
States,  says:  "One  of  the  instuiioes  always  men- 
tioned by  the  elementary  writers  of  lose  by  the  act  of 


God  is  the  case  of  loss  by  flood  and  storm.  Now  when 
it  is  shown  that  the  damage  resulted  from  this  cause 
immediately,  he  is  excused.  What  is  to  make  him  lia. 
ble  after  this?  No  question  of  his  negligence  arises 
unless  it  is  made  by  the  other  party.  It  is  not  neces- 
saiy  for  him  to  prove  that  the  cause  was  such  as  re- 
leased him,  and  then  to  prove  afQrmatlvely  that  he 
did  not  contribute  to  it.  If  after  he  has  excused  him- 
self by  showing  the  presence  of  the  overpowering 
cause,  it  is  charged  that  his  negligence  contributed  to 
the  loss,  the  proof  of  this  must  come  from  those  who 
assert  or  rely  on  It." 

Upon  the  question  before  us  the  case  of  Railroad 
Co,  V.  Reeves  is  cited  in  support  of  the  text  in  the 
case  of  Reed  v.  R.  Co.,  60  Mo.  206,  and  the  language  of 
Wagner,  J.,  in  the  Read  case,  and  in  that  of  Wolf  v. 
Express  Co.,  is  almost  identical  with  that  employed 
by  Judge  Miller  in  Railroad  Co,  v.  Reeves.  The  Court 
of  Appeals  in  its  opinion  in  this  case  uses  the  follow- 
ing language  upon  this  subject:  ''It  is  true  that 
when  the  evidence  for  plaintiff  shows  damage,  and  at 
the  same  time  vis  mc^jor  sufficient  in  itself  to  account 
for  the  damage,  there  is  no  presumption  that  the  neg- 
ligence of  the  carrier,  rather  than  the  vis  major,  was 
the  sufficient  cause  of  the  damage.  The  general  rule 
laid  down  in  instruction  No.  2  might  perhaps,  by  am- 
plification, have  been  made  more  fully  and  exactly 
applicable  to  the  case  presented  by  the  evidence.  But 
the  whole  instruction,  taken  together,  was  not,  we 
think,  misleading.*' 

In  this  view  we  are  unable,  upon  the  ground  indi- 
cated, to  concur.  We  think  it  erroneous,  under  the 
authorities  of  this  court  which  we  have  cited. 

[Omitting  minor  considerations.] 

Reversed. 

> 

INSANITY--  DEAF  MUTE  —  EVIDENCE  OF  WANT 
OF  CAPACITY. 

SEW  JERSEY  COURT  OP  CHANCERY. 
AUGUST  24, 1886. 

In  re  Axleokd  Lunacy  op  Perrins. 

A  deaf  mute  who  does  not  understand  auy  matter  of  business, 
and  cannot  be  made  to  understand  it,  except  that  of  the 
most  simple  character,  cannot  manage  his  own  affairs, 
and  is  incapable  of  selecting  an  agent  to  transact  them. 
N  motion  to  set  aside  inquisition. 


0 


A.  S,  Appelget,  for  motion. 

RuKYON,  Ch.  The  Inquisition  in  this  case  is  signed 
by  nineteen  of  the  twenty-four  jurors.  They  find 
that  the  alleged  lunatic  *M8  of  sound  mind,  and  is 
capableof  con  trolling  her  property  by  her  own  selec- 
tion of  a  proper  person  to  act  for  her."  The  other  flve 
certify  that  she  is  **  not  of  sufficient  understanding  to 
enable  her  to  manage  her  property.'*  She  is  about 
sixty-five  years  old,  and  has  never  been  married.  The 
commissioners  have  made  a  report  concerning  her 
condition.  They  say  that  she  is  not  an  idiot  or  luna- 
tic, in  the  popular  sense  of  the  words ;  that  she  has 
been  a  deaf  mute  ever  since  she  was  two  or  three  years 
old ;  that  she  is  ignorant,  having  never  been  taught 
any  language,  whether  spoken  or  of  signs ;  that  she 
can  neither  read  nor  write,  and  cannot  express  to 
others  her  understanding,  if  any  she  have,  of  any  bus- 
iness transaction;  that  she  cannot  be  made  to  compre- 
hend a  business  transaction,  except  perhaps  a  very 
ordinary  one,  involving  no  more  money  than  a  dollar 
or  two ;  that  she  has  learned  to  fetch  and  carry,  and 
to  do  common,  every-day  housework,  that  is,  she  can 
sweep,  wash,  cook  an  ordinary  meal,  etc.;  that  it  is 
possible,  by  rude  gestures,  to  communicate  to   her  a 
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desire  that  she  Bhoald  do  saoh  work;  that  she  has 
never  managed  her  property,  nor  any  part  thereof, 
and  that  the  acting  trustee  of  her  estate  has  never  in- 
formed her  of  the  amount,  character,  or  income  of 
her  property,  and  that  it  is  doubtful  whether  she  can 
be  so  informed ;  that  she  has  always  been  cared  for  by 
her  near  relatives,  with  whom  she  has  lived,  by  her 
mother  for  about  fifty  years,  and  until  her  mother's 
death ;  after  her  mother's  death  by  her  unmarried  sis- 
ter, so  long  as  that  sister  lived,  and  since  that  sister's 
death  by  her  married  sister,  with  whom  she  now 
lives.  Application  is  made  to  set  aside  the  inquisi- 
tion on  the  ground  that  the  finding  is  contrary  to  the 
evidence. 

Lord  Halo  says  that  a  man  deaf  and  dumb  from  his 
birth  is,  in  presumption  of  law,  an  idiot ;  and  the 
rather  because  he  has  no  possibility  to  understand 
what  is  forbidden  by  law  to  be  done,  or  under  what 
penalties.  He  also  says  that  if  it  can  appear  that  the 
man  has  the  use  of  understanding,  which  he  adds, 
many  of  that  condition  discover  by  signs  to  a  very 
great  measure,  then  he  may  be  tried,  and  suffer  judg- 
ment and  execution,  though  great  caution  is  to  be 
used  therein.    Hale  1  P.  C.  34. 

In  Brown  v.  FisJier,  4  Johns.  Ch.  441,  Chancellor 
Kent  said,  speaking  of  such  persons :  **  Perhaps,  after 
all,  the  presumption,  in  the  first  instance,  is  that  every 
such  person  is  incompetent.  It  is  a  reasonable  pre- 
sumption in  order  to  insure  protection  and  prevent 
•fraud,  and  is  founded  on  the  notorious  fact  that  the 
want  of  hearing  and  speech  exceedingly  cramps  the 
powers  and  limits  the  range  of  the  mind.  The  failure 
of  the  organs  requisite  for  general  intercourse  and 
communion  with  mankind  oppresses  the  understand- 
ing, oj)li(;at /lomo  divinceporticw^m  aurce.  A  special 
examination,  to  repel  the.  inference  of  mental  imbe- 
cility, seems  always  to  have  been  required." 

A  person  born  deaf  and  dumb,  but  not  blind,  is  not 
an  idiot.  Collin.  Lun.  4,  $  5;  Shelf.  Lun.  4;  Drown  v. 
Fisher,  gupra.  But  in  order  to  warrant  this  court  in 
interfering  in  behalf  of  a  person  to  protect  him  against 
the  consequences  of  his  own  mental  incompetency,  it 
is  not  necessary  that  he  should  be  an  idiot  or  a  luna- 
tic. It  is  enough,  if  from  any  cause,  whether  by  age, 
disease,  affliction,  or  intemperance,  he  has  become  in- 
capable of  managing  his  own  affairs.  2  Madd.  733;  1 
Bl.  Com.  304;  Ridgeway  v.  Darwin,  8  Ves.  65;  Conov- 
er*8  case,  28  N.  J.  Eq.  330;  Lawrence's  case,  id.  331. 

In  Oibson  v.  Jeyes,  6  Ves.  267,  273,  Lord  Eldon  says, 
that  upon  a  commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo,  it  is  not  necessary  to  establish 
lunacy,  but  it  is  sufficient  that  the  party  is  incapable 
of  managing  his  own  affairs. 

It  was  so  held  by  Chancellor  Kent  In  re  Barker,  2 
Johns.  Ch.  232,  where  the  person  who  was  the  subject 
of  the  inquiry  had  become  incapacitated  by  old  age. 
Whether  persons  born  deaf  and  dumb  are  to  be  treated 
judicially  as  persons  mentally  incompetent  to  manage 
their  affairs  must  depend  upon  the  evidence  they  are 
able  to  give  of  the  possession  of  capacity. 

In  Dickenson  v.  Blisset,  1  Dick.  268,  a  person  who 
was  born  deaf  and  dumb,  and  who  had  attained  to  her 
majority,  applied  for  possession  of  her  real  estate,  and 
for  an  assignment  to  her  of  her  personal  property. 
Lord  Chancellor  Hardwicke,  having  put  questions  to 
her  in  writing  to  which  she  gave  sensible  answers  in 
writing,  thereupon  granted  the  i^pplication. 

In  Brotoerv.  Fisher,  4  Johns.  Ch.  441,  above  cited,  a 
commission  was  issued  to  inquire  as  to  the  mental 
competency  of  such  a  person. 

In  the  case  in  hand  the  jury  found  that  Miss  Per- 
rine  was  of  sound  mind,  and  capable  of  con  trolling  her 
property  by  her  own  selection  of  a  proper  person  to 
act  for  her.  But  if  the  proof  was,  as  the  commission- 
ers certify,  that  she  is  incapable  of  understanding  the 


business,  or  even  of  receiving  any  oommunioation 
upon  the  subject,  and  therefore  does  not  understand* 
and  cannot  be  made  to  understand,  what  the  neces- 
sities of  the  management  of  her  estate  demand,  or 
what  an  agent  is,  or  what  his  duties  are,  or  in  other 
words,  if  the  proof  was,  as  they  certify,  that  she  does 
not  understand,  and  cannot  be  made  to  understand, 
any  matters  of  business,  except  it  may  be  such  as  are 
of  the  most  simple  character;  if  she  has  no  compre- 
hension of  business  matters,  it  is  obvious  that  she  is 
not  capable  of  managing  her  affairs,  and  the  inquisi- 
tion cannot  be  sustained,  The  jury  does  not  find  that 
she  is  herself  competent  to  manage  her  business,  but 
that  she  is  capable  of  controlling  it  by  an  agent  of  her 
own  selection.  But  if  she  cannot  be  made  to  under- 
stand what  the  business  is,  how  can  she  select  an  agent 
to  manage  it  ? 
The  inquisition  will  be  set  aside. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS 

Arbitration— BNFOBciNo  awabds— degree  of 
CERTAINTY  REQUIRED— JUDGMENT. — Judgment  Can- 
not be  rendered  on  an  award  which  does  not  fix  with 
certainty  the  amount  to  be  paid,  or  give  precise  data 
from  which  the  amount  can  be  ascertained  from  the 
award  the  exact  amount  that  should  be  paid.  Ac- 
cording to  the  award  the  cargo  consisted,  not  of 
"6,000  of  500  lb.  each,'*  but  "  about  5,000."  On  "  the 
sound  portion  of  the  cargo,"  without  saying  how 
much  it  is,  the  arbitrators  award  2  p.  p.  600  lb. ;  "  on 
*' about  88  tons  country  damaged  wheat  15/  per  500 
lb. ;  *»  on  "  about  27  tons  14  owt.  12/6  per  600  lb.  ;*'  on 
al>out  42  tons  10  p.  per  500  lb. ;  and  on  about  81  tons 
5/  per  500  lb.  About  5,000  units  or  quarter  is  not  the 
same  as  5,000  units  or  quarters;  and  **  about  88  tons  '* 
is  not  necessarily  88  tons.  It  may  be  more  or  less 
than  88  tons»  and  we  do  not  know  whether  more  or 
less,  or  how  much  more  or  less.  Add  the  several  num- 
bers representing  the  damaged  wheat  together,  and 
we  only  get  "about "  238  tons,  which  subtracted  from 
"about 5,000  units  or  quarters'*  we  do  not  get  the 
amount  of  the  sound  portion  of  the  cargo,  but  only 
the  proximate  amount  of  the  aggregate  of  several 
"abouts."  I  apprehend  that  a  Liverpool  corn  mer- 
chant, buying  a  cargo  of  wheat  afloat,  would  pay  con- 
siderably more  for  one  to  be  of  a  specified  certain 
grade  in  quality  No.  1  standard  than  for  a  cargo 
"  about "  No.  L  The  use  of  the  word  **  about,"  ordi- 
narily, in  these  transactions  is  for  the  express  purpose 
of  giving  some  margin  for  excess  or  deficiency.  In 
this  instance  of  making  an  award  it  may  have  been  an 
oversight  in  the  arbitrators  not  to  fix  the  specific 
amount;  but  if  so,  we  cannot  presume  the  proi>er 
amount,  but  must  take  the  award  as  we  find  it,  and 
the  language  used  renders  the  award  no  less  uncertain. 
An  award  is  in  the  nature  of  a  judgment,  and  must  fix 
the  precise  amount,  so  that  the  judgment  may  follow 
the  award.  Who  ever  saw  a  judgment  for  "  about  five 
thousand  dollars  ?  **  How  could  such  a  judgment  be 
executed  ?  Who  would  or  could  determine  how  much 
money  most  be  collected  upon  an  execution,  and  when 
enough  is  collected  to  satisfy  the  judgment  ?  It  is  im- 
possible to  ascertain  from  this  award,  upon  which  the 
action  is  brought,  the  precise  sum  for  which  judg- 
ment should  be  rendered.  The  exact  amount  of  the 
sound  part  of  the  cargo  is  not  known ;  neither  is  the 
exact  amount  of  the  several  parts  damaged  in  differ- 
ent degrees,  and  upon  which  different  amounts  of 
damages  are  awarded,  known.  We  do  not  find  in  the 
award  the  element  for  an  accurate  calculation  or  esti- 
mate  of  the  precise  amount;f  or  which  judgment  ought 
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to  be  rendered.  Schuyler  v.  Van  Der  Veer,  2  Calnes, 
238;  Aldriob  y.  Jessimau,  8  N.  H.  519,  520;  Jackson  ▼. 
De  Long,  9  Johns.  44;  Gratz  v.  Gratz,  4  Rawle,  432, 439; 
Waite  V.  Barry,  12  Wend.  880;  Porter  v.  Scott,  7  Cal. 
814;  Hawkins  v.  Colclough,  1  Burr.  277;  Brown  v. 
Haukeron,  8  Cow.  72;  Woodward  v.  Atwater,  8  Iowa, 
61;  Strong  v.  Strong,  9  Cash.  660;  Hayes  v.  Bennett,  2 
N.  H.  422;  Jacob  v.  Ketoham,  37  Cal.  197.  Cir.;Ct.,;D. 
Cal.,  Aug.  16, 1886.  Alexander  v.  JMc^ear.  Opinion 
by  Sawyer,  J. 

Assignment  fok  benetit  of  creditors— VAiiiD- 
ITT— FRAUD— NOTICE  TO  GRANTEE.— A  deed  made  by 
the  grantor  with  intent  to  defraud  creditors  is  null  and 
Toid,  whether  the  grantee  bad  or  had  not  notice  or 
knowledge  of  such  fraudulent  intent,  provided  that 
the  grantee  Is  not  a  honajide  purchaser  for  a  good 
consideration.  In  granting  the  first  and  third  prayers 
of  the  claimant,  Faman,  the  court  below  seems  to 
have  assumed  the  law  to  be  that  before  a  deed  of  the 
character  of  the  one  before  us  could  be  found  to  be 
fraudulent  in  fact,  that  the  grantee  must  have  partici- 
pated in  the  fraud ;  or  in  other  words,  however  much 
the  grantor  may  have  intended  to  hinder,  defraud  and 
delay  his  creditors  by  the  execution  of  such  a  deed, 
that  the  deed  shall  stand  unless  the  degree  was  cog- 
nizant of  and  participated  in  such  fraud.  In  such  as- 
sumption the  court  below  was  in  error.  No  case,  in 
this  court  at  least,  has  been  produced  that  in  our  opin- 
ion sanctions  such  a  doctrine.  It  would,  we  think,  be 
in  direct  contravention  of  the  statute  to  hold  that  a 
fraudulent  grantor  could  uphold  and  sustain  his  own 
fraudulent  act  by  selecting  an  innocent  grantee  and 
trustee.  By  the  sixth  action  of  the  Statute  of  Eliza- 
t>eth  it  is  provided  that  the  act  should  not  extend  to  a 
bona  fide  purchaser  for  a  good  consideration,  and 
without  notice  of  the  fraud.  In  such  case  it  is  neces- 
sary that  the  purchaser  should  have  knowledge  of  the 
grantor's  fraud,  and  having  such  knowledge,  he  Is  a 
participant  in  it.  We  think  it  will  be  found  that  most 
of  the  cases  where  it  has  been  held  that  the  trustee 
must  be  implicated  are  cases  where  the  trustee  has 
been  considered  a  purchaser  for  a  valuable  considera- 
tion. But  the  instrument  we  are  dealing  with  is  an 
assignment  of  all  the  grantor's  property  for  the  benefit 
of  all  the  grantor's  creditors.  The  grantee  in'such  an 
instrument  is  not  a  bona  fide  purchaser  for  a  good  con- 
sideration. Ratcliffe  v.  Sangston,  18  Md.  383,  and  Ty- 
ler V.  Abergh,  8  Atl.  Rep.  904  (decided  by  this  court  in 
March,  1886).  The  grantee  in  this  case  is  therefore 
unaffected  by  the  sixth  section  of  the  statute,  and  if 
the  deed  was  in  fact  made  by  the  grantor,  with  intent 
to  hinder  and  delay  and  defraud  his  creditors,  as  here- 
inafter explained,  as  against  them  it  is  null  and  void, 
whether  the  grantee  had  or  had  not  notice  or  knowl- 
edge of  such  fraudulent  intent.  Griffin  v.  Marquardt, 
17N.  Y.  28;  Stickney  v.  Crane,  36  Vt.  89;  Ruble  ▼. 
McDonald,  18  Iowa,  493.  There  are  cases  to  be  found 
where  the  grantee  had  knowledge  of  the  fraudulent 
character  of  the  deek.  Such  was  the  case  of  Main 
V,  Lynch,  54  Md.  668.  In  such  a  case  the  grantor 
and  grantee  are  in  fact  in  a  conspiracy  to  effect  a  com- 
mon  object,  and  the  act  of  one  is  the  act  of  the  other 
in  furtherance  of  such  common  object.  It  follows 
that  in  such  case  the  acts  of  the  grantee  may  form  a 
proper  subject  of  inquiry  before  th«  jury,  and  may 
throw  a  strong  light  upon  the  character  of  the  trans- 
action. While  fraud  in  the  grantee  is  not  necessary 
to  annul  such  a  deed,  it  may  and  does  tend  to  aggra- 
vate its  fraudulent  and  covinous  character.  That  is 
the  amount  of  the  decision  on  that  point  in  Main  ▼. 
Lynch.  In  Luckemeyer'scase,  61  Md.  313,  the  ques- 
tion was  whether  there  was  evidence  legally  sufficient 
to  authorize  a  jury  to  find  againttt-  the  validity  of  the 
deed.    In  that  case  the  plaintiff  attempted  to  show  a 


combination  between  grantor  and  grantee  (trustee), 
which  it  was  perfectly  competent  for  him  to  do;  but 
the  court  held  there  was  no  legally  sufficient  evidence 
to  show  that  the  trustee  had  made  any  combination 
with,  or  was  cognizant  of  any  fraud  of,  the  grantor;  or 
that  the  grantor  had  committed  any  fraud.  This  is 
the  extent  of  the  decision.  But  neither  that  nor  any 
other  Maryland  decision  meant  to  determine  that  the 
fraud  of  the  grantor  was  not  sufficient  to  invalidate 
a  deed  like  the  present.  Md.  Gt.  App.,  June  24, 1886. 
Farrall  v.  Faman,    Opinion  by  Stone,  J. 

Bastard  — SUPPORT— AssiomcENT  of  insurance 
POLICY. — A  contract  made  by  the  father  of  an  illegiti- 
mate child  to  secure  its  support  is  lawful;  and  an  as- 
signment by  him  of  a  certificate  of  insurance  on  his 
life  to  the  child's  mother  for  that  purpose  will  be  sus- 
tained against  his  administrator.  It  was  not  immoral 
for  the  mother  to  provide  for  the  maintenance  of  the 
child,  whatever  may  have  been  her  previous  conduct, 
and  its  support  was  a  good  consideration  for  the  as- 
sig^nment  of  the  certificate.  Parker  v.  May,  16  N.  H. 
46,61;  Hoyt  V.  Cooper,  41  id.  14;  Haven  v.  Hobbs,  1 
Yt.  238;  Holcomb  V.  Stimpson,  8  id.  141;  Jennings  v. 
Brown,  9M.  &  W.  495;  Hicks  v.  Gregory,  8  MacOr.  & 
Sc.  878;  Smith  v.  Roche,  8  C  B.  (N.  S.)  223.  N.  H. 
Sup.  Ct.,  July  29, 1886.  Brown  v.  Mansur,  Opinion  by 
Bingham,  J. 

Constitutional  law— intoxicating  jjquors— 
BALE  ON  Sunday.— A  statute  prohibiting  the  sale  of 
intoxicating  liquors  on  Sunday,  except  by  druggists 
upon  physicians'  prescription,  is  not  void  because  it 
is  part  of  a  chapter  enacting  a  license  system,  under 
an  amendment  to  the  State  Constitution,  prohibiting 
the  manufacture  and  sale  of  such  liquors  as  a  beverage. 
The  contention  is  that  chapter  87  is  inconsistent  with 
the  fifth  amendment  of  the  Constitution  of  the  State, 
which  declares  that  the  manufacture  and  sale  of  in- 
toxicating liquors  to  be  used  as  a  beverage  shall  be 
prohibited,  because  chapter  87  enacts  a  license  system 
and  section  31  is  a  part  of  it.  We  think  there  can  be 
no  doubt  that  a  statute  may  be  unconstitutional  in 
part,  and  constitutional  in  part,  and  that  while  the 
unconstitutional  part  may  be  void  the  constitutional 
part  may  be  valid,  and  may  be  carried  into  effect.  It 
may  be  however  that  the  parts  of  a  statute  are  so  con- 
nected and  interdependent  that  it  must  be  presumed 
that  the  statute  was  enacted  as  a  whole,  and  was  in- 
tended to  be  carried  into  effect  as  a  whole; 
and  when  this  is  the  case  the  entire  statute  is 
unconstitutional  and  void,  even  though  parts  of  it, 
taken  by  themselves,  would  be  constitutional  if  they 
could  be  separated  from  the  rest.  We  do  not  think 
that  section  31,  taken  by  itself,  is  in  conflict  with  the 
fifth  amendment.  It  is  a  provision  which  might  be  en- 
acted, in  substance,  to-day,  without  coming  in  con- 
flict with  the  fifth  amendment.  The  only  question 
therefore  is  whether  it  is  so  Interwoven  with  the  rest 
of  the  chapter  as  to  make  it  an  inseparable  part  of 
the  system  there  enacted.  We  do  not  see  any  reason 
forregardingit  assuch.  The  purpose  of  it  seems  to 
be  to  protect  Sunday  from  desecration,  rather  than 
merely  to  prohibit  the  sale  of  liquors.  It  extends  not 
only  to  those  who  sell  without  license,  but  to  those 
who  sell  with  license ;  the  purpose  being  to  prevent  the 
selling  altogether,  except  by  registered  pharmacies  or 
registered  pharmacists,  or  registered  assistant  phar- 
macists, upon  a  physician^s  prescription.  Our  conclu- 
sion therefore  is  that  the  section  is  not  in  confiict  with 
the  Constitution,  but  was  as  valid  and  effectual  when 
the  complaint  was  made  as  it  was  before  the  fifth 
amendment  was  adopted.  R.  I.  Sup.  Ct.,  July  2G, 
1886.    State  v.  Clark.    Opinion  per  Curiam, 

CQNTRACT— WHEN    CLOSED— TELEGRAM  —  CONrLICT 

OF  LAW. — A  telegram  accepting  an  offer,  if  sent  within 
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the  time  agreed  upon,  oompletes  the  ooutraot.  The 
time  of  telegraphiug  is  the  time  the  oontraot  was 
olosed,  aud  when  Bent  from  one  State  to  another,  the 
State  from  which  the  telegram  was  sent  determines 
the  place  of  the  contract.  The  defendant  cites  a  few 
oases  which  support  its  position  (McCullooh  v.  Eagle 
Ins.  Co.,  1  Pick.  278;  British  &  American  Tel.  Co.  ▼. 
Colson,  L.  R.,  6  Exoh.  108;  Langd.  Cas.  Cont.,  SS 1-18; 
Laugd.  Sum.  Cont.,  $$  14-16),  but  the  weight  of  au- 
thority strongly  supports  the  instruction  given  by  the 
court.  1  Add.  Cont.  *18,  note  1,  and  cases  there  cited ; 
Maclay  v.  Harvey,  32  Am.  Rep.  note,  40.  This  note 
contains  a  full  report  of  the  recent  English  case. 
Household  Fire  &  Carriage  Accident  Ins.  Co.  v.Grant, 
4  Exoh.  Div.  216.  The  case  was  decided  in  the  Court 
of  Appeal,  July  1,  1&79,  by  Thesiger  and  Baggallay, 
L.JJ. ;  Bramwell,  L.  J.,  dissenting.  Its  doctrine  is 
that  the  cuntmct  U  binding  on  the  proposer  as  soon  as 
a  letter  accepting  the  proposal,  properly  directed  to 
him,  is  posted  by  the  recipient,  whether  it  reaches  the 
proposer  or  not,  if  posted  without  reasonable  delay, 
and  the  post  is  the  ordinary  and  natural  mode  of 
transmitting  the  acceptance.  In  that  case  the  letter 
did  not  reach  the  proposer,  and  Bramwell,  L.  J.,  who 
dissented,  conceded  that  **  where  a  posted  letter  ar- 
rives the  contract  is  complete  on  posting.*'  In  the 
cnse  at  bar  the  arrival  of  the  telegram  is  not  disputed. 
We  are  of  opinion  that  the  contract,  if  made,  was  com- 
pleted in  Rhode  Island  notwithstanding  it  was  to  be 
performed  in  Massachusetts.  Hunt  v.  Jones,  12  R.  I. 
205.  R.  I.  Sup.  Ct.,  July  24, 1886.  Perry  v.  Mount 
Uopt  Iron  Co.    Opinion  by  Durfee,  C.  J. 

Corporation— TORTS  op  officbrs— FAiiSS  reprb- 

BKNTATION9  AS  TO  STOCK— lilABIUTY  TO  CREDITORS. — 

Where  managers  of  a  corporation  make  false  reports, 
or  resort  to  fraudulent  devices,  and  thereby  induce 
persons  to  take  stock,  such  purchasers,  in  order  to 
recover  in  an  action  for  fraud  and  deceit,  must  show 
that  they  relied  upon  the  faith  of  the  representations. 
Bigelow  Fraud.  87;  Dunn  v.  White,  63  ^fo.  186.  In 
those  cases  where  managers  of  a  corporation  make 
false  reports,  or  resort  to  fraudulent  devices,  and 
thereby  Induce  persons  to  take  stock,  and  are  liable  in 
»n  action  of  deceit^  it  is  necessary  to  show  that  the 
plaintiff  acted  upon  the  faith  of  the  representations. 
2  Add.  Torts  (Wood's  ed.).  412.  It  is  clear  here  that 
the  plaintiff  did  not  rely  upon  any  representation 
made  by  the  certificates  or  books  that  the  stock  had 
been  paid  for  at  par.  He  had  true  information  of  all 
the  property  owned  by  the  cori>oratlon,and  upon  that, 
and  with  that  as  a  security,  he  made  the  loan.  In  the 
next  place,  if  it  be  conceded  to  the  plaintiff  the  most 
he  can  claim,  and  that  is  that  these  incorporators 
committed  afraud  upon  the  corporation,  st  ill  this  does 
not  give  him  as  a  creditor  an  action  for  fraud  and  de- 
ceit. The  wrong  was  a  wrong  to  the  corporation,  and 
not  directed  to  any  creditor  or  creditors.  It  might 
affect  the  credit  of  the  company,  but  It  does  not  fol- 
low that  every  creditor  may  sue  the  incorporators  at 
law.  **The  wrong  committed  by  the  officers  of  a 
corporation  which  affects  the  stockholders  generally, 
through  their  interests  in  the  corporation,  is  not  a 
wrong  to  them  as  individuals,  but  to  the  corporate  en- 
tirety.'* Cooley  Torts,  618.  ^o  too  a  wrong  to  the 
corporation  which  may  and  does  affect  the  credit  o( 
the  company  and  the  creditors  generally,  is  not  a 
wrong  to  tboin  us  individuals,  and  they  cannot  main- 
tain an  action  as  for  a  tort.  Ang.  &  A.  Corp.  (llth  ed.) 
S9  506,  597.  We  do  not  doubt  the  principles  of  law  as- 
serted in  the  many  cases  cited  by  ai^llant.  Many  of 
them  assert  the  established  doctrine  of  this  court. 
But  the  plaintiff  is  not  here  aslcingfor  e<[uitable  re- 
lief, nor  are  the  defendants  pursued  as  owners  of  un- 
paid stock.  Mo.  Sup.  Ct.,  June  21,  1886.  Priest  v. 
White,    Opinion  by  Black,  J. 


Deed— CONDITION  subsequent—restriction  as  to 

BUILDING    AND    USB  —  SUBSEQUENT    QUIT-CUaM.— A 

provision  in  a  deed  that  the  g^rant  is  made  within  the 
limitation  and  qualification,  and  the  express  condi- 
tions that  if  at  any  time  thereafter  any  building  of  a 
certain  character  shall  be  erected  on  the  land,  or  if 
the  land  shall  be  used  for  other  than  specified  purposes 
it  shall  be  at  once  forfeited,  and  revert  to  the  grantor, 
his  heirs  and  assignis,  is  a  condition,  and  not  merely  a 
restriction  or  personal  covenant.  Warner  v.  Bennett, 
81  Conn.  468.  A  subsequent  quit-claim  deed  by  the 
grantor  to  one  claiming  under  the  grantee  conveys  hia 
reversion  and  right  of  entry  for  condition  broken,  and 
so  destroys  the  condition,  and  makes  the  title  absolato, 
the  right  to  enter  for  condition  broken  being  assign- 
able in  Connecticut  by  statute.  In  Ely  v.  Stannard, 
44  Conn.  628,  the  present  chief  justice,  speaking  for 
the  court,  says :  **A  quit-claim  or  release  deed  is  one  of 
the  regular  modes  of  conveying  property  known  to 
the  law,  and  it  Is  almost  the  only  mode  in  practice 
where  a  party  sells  property  aud  does  not  wish  to  war- 
rant the  title.    Dr.  Webster  says  in  his  dictionary: 

*  In  law,  a  release,  or  deed  of  release,  is  a  conveyance 
of  a  man's  right  in  land  or  tenements  to  another  who 
has  some  estate  in  possession.'  This  is  a  strictly  tech- 
nical definition;  but  by  long-established  practice,  It 
makes  no  difference  whether  the  releasee  has  an  ex- 
isting estate  in  possession  or  not.  The  release  will 
convey  to  him  in  any  circumstances  whatever  interest 
the  releasor  has  in  the  property."  Besides,  as  is  well 
said  by  the  learned  counsel  for  the  plitintiff,  *'  It  is  the 
universal  rule  that  a  deed  must  be  construed  strictly 
against  the  grantor,  and  must  be  taken  to  convey  the 
entire  property  and  interest  of  the  grantor  in  the 
premises  unless  something  appears  to  limit  it  to  a  par- 
tial interest."  If  Skiddy  had  intended  to  limit  the  ef- 
fect of  his  deed  to  discharging  the  mortgage,  it  would 
have  been  an  easy  matter  to  say  so;  or  he  might  have 
excepted  this  reversionary  right  from  its  operation. 
As  he  has  not  done  so,  the  law  conclusively  presumes 
that  he  intended  to  convey  all  his  interest  to  Robert- 
son. This  result  is  reached  by  whatever  rules  of  con- 
struction the  matter  is  tested.  It  may  be  that  it  was 
an  inadvertence,  and  that  the  releasor  did  not  intend 
to  discharge  this  interest.  Nevertheless  he  has  In  fact 
done  so,  and  the  law  will  aff<ird  him  no  relief.  Conn. 
Sup.  Ct.  of  Errors,  June,  1886.  Iloyt  v.  Ketcham. 
Opinion  by  Carpenter,  J. 

•  — i —  consideration  —  MARRIAGE. — Marriage  is  a 
valuable  consideration  for  a  deed,  and  a  deed  exacuted 
for  such  consideration  will  not  be  set  aside  in  behalf 
of  existing  creditors,  unless  it  appears  that  both  par- 
ties to  the  deed  Intended  by  the  conveyance  to  delay 
the  creditors  of  the  grantor,  or  at  least  unless  the 
grantee  knew  that  the  grantor  so  intended.  Vt.  Sup. 
Ct.,  Aug.  25, 1886.  Piercer.  Harrington,  Opinion  by 
Taf  t,  J. 

OiFT— PROMISSORT  NOTE. — ^Thc  gift  of  a  promissory 
note  by  the  payee  to  the  maker  is  not  reudered  invalid 
by  a  subsequent  arrangement,  whereby  the  note  is  re- 
stored to  the  custody  of  the  donor,  with  a  right  to 
collect  thereon  such  amount  as  the  donor  may  need 
for  her  support,  in  case  she  should  become  poor.  N. 
n.  Sup.  Ct,  July  29, 1886.  Marston  v.  Maraton,  Opin- 
ion by  Smith,  J. 

Statute  of  i^imitations— note  and  mobtoaoe— 
PAYMENT  ON  NOTE.— A  mortgage  given  to  secure  a 
note  Is  a  mere  incident  thereto,  and  a  payment  on  the 
latter  which  has  the  effect  to  prolong  the  time  wiiliin 
whfch  a  suU  may  5e  broughi  thereon  has  the  same  ef- 
fect on  the  former.  On  prrnciple,  whatever  act  or  fact 
operates  to  keep  the  note  alive,  and  prevents  the  stat- 
ute from  running  against  the  remedy  thereon,  ought 
to  have  the  same  effect  on  the  security.  The  one  is 
the  personal  obligation  of  the  party,  and  the  other  is 
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the  particular  thin(C  or  means  set  apart  and  pledfi^ed 
for  its  fulfillment  and  performance.  So  long  as  this 
obligation  lives,  and  a  suit  against  the  maker  can  be 
maintained  thereon,  the  seouritj  for  its  payment 
should  be  subject  to  enforcement  also.  Ewell  v.Daggs, 
108  U.  S.  146.  Bat  under  section  25  of  the  Code  of 
Civil  Procedure,  which  declares  that  **  whenever  any 
payment  of  principal  or  interest "  is  made  on  **  an  ex- 
isting contract,  whether  it  be  bill  of  exchange,  prom- 
issory note,  bond,  or  other  evidence  of  indebtedness," 
afterthe  same  becomes  due,  ''the  limitation  shall  com- 
mence from  the  time  the  last  payment  was  made.**  I 
am  unable  to  see  why  the  payments  which  confessedly 
kept  alive  the  remedy  on  the  note  did  not  directly 
have  the  same  effect  on  the  mortgage.  In  addition  to 
being  an  incident  of  the  note,  it  Is  a  "  contract,"  and 
''evidence of  indebtedness,"  and  the  payments  were 
as  much  made  on  it  as  on  the  note.  The  payment  was 
made  on  the  debt,  and  affected  the  mortgage  as  well 
as  the  note.  It  extinguished  so  much  of  the  latter  for 
which  the  furmer  is  security,  and  the  unsatisfied  ex- 
istence of  the  one  was  as  much  acknowledged  thereby 
as  the  other.  The  stntute  expressly  declares  that  a 
payment  on  the '*  con  t  met"  shall  have  the  effect  to 
postpone  the  running  of  the  statute  until  from  nnd 
after  the  date  of  the  last  payment,  and  in  ray  judg- 
ment that  logically  and  legally  includes  the  mortgage, 
as  well  as  the  note  it  was  given  to  secure.  Cir.  Ct.,  D. 
Oreg.,  Aug.  18, 188a  AtUn  v.  O'Donald,  Opinion  by 
Deady,  J. 

Usury— liOAN  by  agent—deducting  commissions. 
— ^The  plaintiff  made  the  loan  of  the  money  involved 
in  this  case  through  his  general  agent,  who  had  full 
authority  to  act  for  her  in  the  premises;  and  by  agree- 
ment between  them,  he  was  to  receive  no  compensa- 
tion from  her  for  his  services  in  loaning  her  money, 
but  **  was  to  make  what  he  could  out  of  it.*'  Hence 
whatever  he  did  in  exacting  from  a  borrower  any  sum 
for  his  services  to  his  principal  in  and  about  the  loan 
must  be  taken  to  have  been  authorized  and  sanctioned 
by  her,  and  in  contemplation  of  law  to  have  beeu  her 
personal  act;  and  while  as  held  in  Acheson  v.  Chase, 
28  Minn.  211,  it  would  haYe  been  competent  for  her  to 
have  authorized  him  to  exact  from  the  borrower  a  rea- 
sonable compensation  for  his  services  to  her  in  making 
the  loan,  if  he  went  beyond  this,  and  with  her  sanc- 
tion exacted  a  sum  in  addition  to  the  highest  legal  in- 
terest, and  to  such  reasonable  compensation,  then  the 
case  would  be  one  of  usury;  for  there  would  have 
been  a  taking  of  a  greater  sum  for  the  loan  or  forbear- 
ance than  the  legal  rate  of  interest,  because  there 
would  be  nothing  else  on  accobnt  of  which  such  sum 
could  be  said  to  have  bcwn  taken.  Now  in  this  case 
the  agent  deducted  and  retained  from  the  sum  pur- 
porting on  the  face  of  the  note  to  be  loaned,  viz.,  1125, 
a  month's  interest  at  the  rate  of  ten  per  cent  i>er  ai:- 
num,  viz.,  11.04,  and  $6.46  as  commission ;  and  so  far 
as  the  finding  of  facts  shows,  this  commission  was 
mostly,  if  not  altogether,  a  bonus  or  gratuity;  for 
there  is  nothing  to  show  that  the  agent  performed  any 
services  whatever  for  the  borrower,  or  any  for  his 
principal,  for  which  any  such  compensation  would  not 
be  unreasonably  large.  The  plaintiff's  money  was  de- 
posited in  bank  in  the  agent's  name,  in  Minneapolis, 
where  the  agent  resided,  and  the  finding  is  that  when 
he  made  loans  he  simply  **  drew  checks  on  the  bank." 
There  is  no  finding  that  the  agent  rendered  any  ser- 
vices to  the  borrower,  or  any  to  his  principal,  for 
which  he  was  entitled  to  make  any  thing  more  than  a 
mere  nominal  charge.  8o  far  as  the  facts  found  show, 
the  compensation  charged  as  ** commissions"  was  un- 
reasonable, and  as  said  in  Acheson  v.  Chase,  "  a  mere 
cover  for  usury."  and  made  the  note  and  the  transac- 
tion evidenced  by  It  usurious  in  law.  Minn.  Sup.  Ct., 
July  17, 1886.    Avery  v.  Creigh.    Opinion  by  Berry,  J. 


Will— CHARiTABUB  TKUST— CERTAINTY.— Trustees 
in  a  will  were  empowered  to  spend  a  certain  sum  in 
erecting  a  church  and  parsonage,  and  were  authorized, 
empowered  and  directed,  upon  completion  thereof,  to 
m^e  a  good  and  sufficient  conveyance  of  said  church, 
parsonage  and  grounds,  and  to  turn  over  any  balance 
of  the  said  sum  remaining  in  their  hands  to  such  or- 
ganization or  society,  or  organization  of  the  Presbyte- 
rian Church  in  the  State  of  Maryland  as  they  in  their 
judgment  might  see  fit  and  deem  best,  etc.  A  codicil 
provided:  **In  explanation  to  the  bequest  to  the 
church,  in  case  it  being  carried  out,  I  wish  and  desire 
it  to  be  a  branch  of  the  Central  Presbyterian  Church," 
etc.  Held,  that  the  trust  was  sufficiently  certain,  and 
valid.  Had  he  pursued  a  different  course,  and  given 
the  $50,000  directly  to  the  Central  PresbyterianChurch 
of  Baltimore,  and  directed  that  corporation  to  erect  a 
church  and  parsonage  at  Brooklyn,  in  Anne  Arundel 
county,  the  legal  question  would  have  been  the  same. 
**  If,"  says  this  court  in  Bamum's  case,  62  Md.  275;  8. 
C,  60  Am.  Rep.  ^9,  "there  be  parties  capable  of  tak- 
ing the  subject-matter  of  the  trust,  and  objects  legal 
and  definite  to  be  subserved  or  benefited  by  its  execu- 
tion, 8o  that  a  court  of  equity  may  take  cognizance  of 
and  enforce  the  trust,  these  are  the  essentials  and  only 
essential  to  the  validity  of  the  trust,  though  the  ob- 
ject of  the  trust  be  in  Its  nature  charitable.  We  have 
already  seen  that  there  Is  a  party  capable  of  taking  the 
subject-matter  of  the  trust.  That  the  object  was  legal 
and  sufficiently  definite  there  is  but  little  doubt.  The 
testator  prescribed  the  place  where  the  church  should 
be  built,  the  amount  of  its  cost,  and  the  purpose  to 
which  it  should  be  dedicated.  What  more  ever  was 
or  could  be  done  by  a  testator  who  desired  to  devote  a 
portion  of  his  property  to  a  charitable  use  ?  He  had 
the  right  to  do  as  he  pleased  with  his  property,  pro- 
vided his  object  was  a  legal  one,  and  his  whole  object 
will  be  accomplished  when  the  church  is  built  and 
conveyed  to  the  Central  Presbyterian  Church  of  Bal- 
timore.  This  direction  of  his  can  certainly  be  en- 
forced by  a  court  of  equity.  It  may  so  happen  that  a 
worshipper  may  never  enter  the  doors  of  the  church 
or  a  pastor  the  parsonage,  but  such  a  possible  contin- 
gency will  not  prevent  a  court  of  equity  from  decree- 
ing that  the  present  and  dearly-defined  purpose  of 
the  testator  shall  t>e  carried  out.  The  books  are  full  of 
cases  where  money  or  property  is  left  to  build  hospi- 
tals for  the  afflicted  and  schools  for  the  promotion  of 
education.  The  testator  can  provide  for  the  benefit  of 
the  community,  but  we  cannot  compel  them  to  accept 
it.  So  when  Mr.  Crisp  provided  the  means  for  build- 
ing the  church,  selected  the  place  where  it  should  be 
located,  and  appointed  the  agents  to  do  the  work,  and 
designated  who  should  own  and  hold  It,  he  had  done 
nothing  that  the  courts  cannot  enforce.  All  this  was 
manifestly  intended  for  the  use  and  benefit  of  the 
people  of  Brooklyn.  Whether  they  will  use  as  directed 
by  him  and  appreciate  his  noble  charity  rests  with 
them;  at  least  that  question  cannot  arise  now,  that 
use  is  certain.  The  forms  of  the  worship  of  the  Pres- 
byterian Church  is  as  well  known  as  any  other  form  of 
worship.  This  case  differs  entirely  from  Smith's  case 
in  56  Md.  Md.  Ct.  App.,  June  22, 1886.  Crisp  v.  Orisp. 
Opinion  by  Stone,  J. 


COURT  OF  APPEALS  DECISIONS, 

THE  following  decisions  were  handed  down  Tues- 
day, Oct.  5, 1886 : 
Judgment  affirmed  with  costs— James  J.  Belden  and 
others,  appellants,  v.  State  of  New  York;  Equitable 
Co-operative  Foundry  Company,  respondent,  v.  An- 
netta  C.  Hersee,  executrix,  appellant;  George  Marks 
et  a1.,  respondents,  v.  Hudson  River  Bridge  Company, 
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appellant;  Cornelius  Vauderzee  et  al.,  respondents,  v. 
William  £.  Haswell  et  aL,  appellants;  £dgar  Munson 
et  al.,  appellants,  t.  George  J.  Magee  et  al.,  respond- 
ents; Urial  Driggs,  appellant,  v.  John  H.  Phillips  et 
al.,  respondents ;  John  Fisher, .  appellant,  v.  J.  C.  J. 
Langbein  et  al.,  respondents ;  Mortimer  F.  Reynolds, 
appellant,  DeWitt  C.  Ellis,  assignee,  etc.,  respondent; 
Edwin  W.  Hall,  appellant,  v.  Whitehall  Water  Power 
Company,  respondent;  Board  of  Commissioners  of 
Excise  of  Auburn,  respondents,  v.  Caiy  S.  Bums  et 
al.,  appellants;  Same  v.  Mosher;  Daniel  B.  Halstead, 
respondent,  y.  Charles  P.  Dodge  et  al. ;  Nelsou  J. 
Botsford  ▼.  Charles  P.  Dodge  etal. ;  In  re  Application 
for  probate  of  last  will,  etc.,  of  Eliza  B.  Beoket,  de- 
ceased ;  David  S.  Paige,  respondent,  v.  Edmund  War- 
ing etal.,  executors,  etc.,  appellants;  George  N.  Man- 
chester et  al.,  respondents,  v.  Suean  B.  Kendall  et  al., 
executors,  appellants ;  Mary  B.  Lyon  et  al.,  executors, 
appellants,  v.  Charles  W.  Horsey  et  al.,  respondents; 
Lawson  A.  Long,  administrator,  respondent,  v.  Rich- 
ard H.  Stafford,  appellant;  In  re  Estate  of  ElishaW. 
Ensign,  deceased ;  Helena  Flint  et  al.,  executors,  re- 
spondents, V.  William  B.  Bacon  et  aL,  trustees,  appel- 
lants; Jane  E.  Olive,  administratrix,  appellant,  y. 
Whitney  Marble  Company,  respondent;  Mary  Ma- 
guire,  administratrix,  respondent,  T.  George  Selden 
et  al.,  appellants;  People,  ex  rel.  John  J.  Clark  etal., 
respondents, T.  Matthew  D.  Breen,  appellant;  John 
Sohultz  et  fd.,  executors,  respondents,  t.  Mayor,  etc., 
appellant.  -^—  Judgment  affirmed — People,  respond- 
ents, V.  Henry  W.  Jaehne,  api>ellant. Judgment  af- 
firmed without  costs^ — Charles  Llchtenberg,  appellant, 
V.  Elizabeth  Hertf elder  et  al.,  respondents. — --Judg- 
ment reversed,  new  trial  granted,  costs  to  abide  the 
event— Elizabeth  R.  Cogswell,  appellant,  v.  New  York, 
New  Haven  and  Hartford  Railroad  Company,  re- 
spondents: Joel  Wheeler  et  al.,  appellants,  v.  William 
W.  Ijawson,  respondent;  William  Post,  appellant,  v. 
Charles  Kreisher  et  al.,  respondents;  Henry  Nugent, 
respondent,  v.  Ell  B.  Jacobs,  impleaded,  appellant; 
George  W.  Conselyea  et  al.,  respondents,  v.  Dudley 
Blanchard  et  al.,  appellants;  Eluathau  Sweet,  Jr.,  ap- 
pellant, v.  Dorilus  Morrison  et  al.,  respondents  (two 
cases);  Frederick  McLewee,  respondent,  v.  Bolton 
Hall  et  al.,  appellants. Orders  of  General  and  Spec- 
ial Terms  reversed,  and  application  for  peremptory 
writ  of  mandamus  denied,  with  costs— People,  re- 
spondents, V.  Rome,  Watertown  and  Ogdensburg 
Railroad,  appellant. Order  affirmed  with  costs- 
People,  ex  rel.  Equitable  Life  Association,  etc.,  appel- 
lants, V.  Alfred  C.  Chapin,  comptroller,  etc.,  respond- 
ent; In  re  Application  of  Staten  Island  Rapid  Transit 
Railroad  Company. Judgment  reversed  and  com- 
plaint dismissed  with  costs— Henry  Rozell,  commis- 
sioner, respondent,  v.  Eliza  Andrews,  appellant;  John 
Hinchliff,  respondent,  v.  Margaret  Shea,  appellant. 
—Judgment  affirmed,  with  costs  to  the  respondent, 
to  be  paid  by  the  appellant — Abram  Hewlett  et  al.,  ap- 
pellant, V.  William  Elmer,  respondent. Appeal  dis- 
missed with  costs— In  re  Judicial  settlement  of  ac- 
counts of  William  H.  Snyder,  executor. ^Judgment 

reversed  and  new  trial  gn*anted— People,  respondent, 

V.  Frank  Mendon,  appellant. Orders  reversed  and 

motions  granted,  with  costs  in  the  court  below  and 
one  bill  of  costs  in  this  court— Henry  A.  Gladson,  re- 
spondent, V.  Edward  H.  Woodward,  appellant ;  Doug- 
lass Dickson  v.  Same. Order  of  General  and  Special 

Terms,  so  far  as  appealed  from,  reversed,  and  the  pe- 
tition of  the  receiver  in  respect  to  the  items  embraced 
in  the  appeal  denied,  with  costs  to  the  appellants,  to 
be  paid  by  the  receiver  as  such,  and  not  individually 
— Metropolitan  Trust  Company  of  New  York  v.  Tona- 

wanda  Valley  and  Cuba  Railroad  Company. Order 

of  General  Term,  so  far  as  it  modifies  order  of  Special 
Term  reversed,  and  order  of  Special  Term  affirmed ; 


but  in  other  respects  the  order  of  the  General  Term 
affirmed  and  the  petition  dismissed,  with  costs  to  the 
city  of  New  York— In  re  Petition  of  Bradlsh  Jotiusou 
to  vacate,  etc. 


NOTES. 

The  gallant  Lieutenant  Henn,  of  the  Galatea,  oomes 
of  a  family  from  county  Clare,  Ireland,  which  has 
given  many  distinguished  members  to  the  Irish  bar. 
One  of  the  most  famous  was  Jonathan  Henn,  who  won 
great  renown  on  the  Munster  Circuit.  He  was  a  very 
lazy  man,  and  loved  the  sport  of  fishing.  Once  he  was 
asked  a  question  of  Latin  grammar,  and  he  drolly  an- 
swered that  he  had  studied  the  Eton  grammar,  and 
eaten  grammar  is  soon  forgotten.  A  Galway  attorney 
went  to  his  lodgings  early  one  morning  w'ith  a  brief  of 
which  he  was  sadly  in  need.  His  servant  roused  him 
from  a  sound  sleep,  saying  the  attorney  wanted  par- 
ticularly to  see  the  counsellor,  and  Henn  roared  out : 
"Tell  the  attorney  to  take  his  brief  to  the  devlL" 
This  little,  story  of  Jonathan  is  not  inappropriate 
while  the  newspapers  are  recording  the  sailing  ex- 
ploits of  his  nautical  young  kinsman.  When  Jonathan 
Henu  was  roused  to  action  he  was  a  mighty  fighter. 
On  the  trial  of  John  Mitchell  for  seditious  practices  the 
then  veteran  leader  of  the  Irish  bar,  Robert  Holmes, 
made  a  speech  in  defense  of  him  which  for  strength, 
pathos  and  eloquence  stands  unrivalled.  Mr.  Henn 
replied  in  a  speech  which  serves  as  a  model  for  a  pros- 
ecutor ;  it  must  have  been  captivating,  for  Sir  Colmau 
O'Loughlin,  a  renowned  lawyer  himself,  and  of  coun- 
sel for  Mitchell,  unable  to  conceal  his  admiration, 
clapped  Jonathan  on  the  back,  and  exclaimed,  ^*  Mun- 
ster forever.*'  It  is  in  the  blood  of  the  Henns  to  need 
stormy  weather  to  bring  their  best  qualities  out 

It  is  a  beautiful  story  that  in  one  of  the  old  cities  of 
Italy  the  king  caused  a  bell  to  be  hung  in  a  tower  in 
one  of  the  public  squares,  and  called  it  **The  bell  of 
justice,"  and  commanded  that  any  one  who  had  been 
wronged  should  go  and  ring  the  bell,  and  so  call  the 
magistrate  of  the  city,  and  ask  and  receive  justice. 
And  when  in  the  course  of  time  the  lower  end  of  the 
bell  rope  rotted  away,  a  wild  vine  was  tied  to  it  to 
lengthen  it;  and  one  day  an  old  and  starving  horse 
that  had  been  abandoned  by  Its  owner  and  turned  out 
to  die,  wandered  into  the  tower,  and  in  trying  to  eat 
the  vine,  rang  the  bell.  And  the  magistrate  of  the 
city,  coming  to  see  who  rang  the  bell,  found  this  old 
and  starving  horse ;  and  he  caused  the  owner  of  that 
horse,  in  whose  service  he  had  toiled  and  been  worn 
out,  to  be  summoned  before  him,  and  decreed  that  as 
his  poor  horse  had  rung  the  bell  of  justice,  he  should 
have  justice,  and  that  during  the  horse's  life  his  owner 
should  provide  for  him  proper  food  and  drink  and 
stable. 

That  was  a  singular  will,  written  January,  18, 1867, 
admitted  to  probate  on  Monday  in  Philadelphia.  It  is 
short,  covering  but  half  a  page  of  foolscap,  and  Is  in  the 
handwriting  of  the  decedent.  Judge  James  R.  Lud- 
low, one  of  the  foremost  jurists  in  Pennsylvania.  He 
wrote :  '*  I  request  my  executors  to  incur  at  my  fun- 
eral no  expense  not  absolutely  required.  My  estate  is 
small,  and  my  wife  and  children  ought  to  have  every 
dollar  for  their  support.  Let  no  false  pride  dictate  os- 
tentatious display,  for  after  the  soul.departs  from  the 
body,  it  matters  little  what  becomes  of  that  body,  so 
that  it  is  decently  buried.  God  will  protect  the  dust, 
and  on  the  resurrection  day  gather  all  together  and 
reconstruct  it  according  to  his  sovereign  rite.'*  He 
then  devises  his  entire  estate  to  his  wife,  Henrietta  E. 
Ludlow,  and  appoints  her  guardian  of  their  children 
and  executrix. 
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The  Albany  Law  Journal. 

Albany^  October  16,  1886. 

OXmRENT  TOPICS. 

THE  Ceniral  Law  Journal  has  some  yiews  on  the 
popular  election  of  judges  which  coincide  with 
our  own.  It  says,  among  other  things:  "We  do 
not  believe  that  the  appointment  or  election  of  ju- 
dicial officers,  whether  by  a  goremor  or  the  Legis- 
lature, or  the  people,  can  ever  be  made  independ- 
ent of  the  control,  partial  or  absolute,  of  party  pol- 
itics. As  long  as  political  parties  exist  they  will 
strive  to  control  every  civil  office  of  government  to 
which  is  attached  either  honor  or  profit.  No  office 
is  so  high,  and  none  so  low,  that  the  political  party 
will  not  seek  to  render  it,  or  its  incumbency,  a 
source  of  party  capital.  There  are  differences  in 
degree,  of  course;  party  lines  are  not  drawn  as 
strictly  in  an  election  for  the  office  of  circuit  judge 
as  for  a  member  of  Congress,  but  the  principle  is 
the  same,  and  with  few  exceptions  the  Democrat 
votes  for  the  Democratic  candidate  for  judge,  and 
the  Republican  for  the  Republican  candidate.  We 
do  not  consider  this  a  pessimistic  view  of  the  case, 
we  regard  it  as  a  necessary  and  natural  condition  of 
popular  government.  If  it  is  an  imperfection  of 
onr  system,  it  is  inseparable  from  it.  ♦  ♦  *  Al- 
though in  many  States  changes  have  been  made 
from  executive  appointment  and  legislative  elec- 
tion to  popular  vote,  the  reverse  process,  so  far  as 
we  are  advised,  has  never  taken  place;  there  are 
nuUa  testigia  reirarsum.  Whatever  universal  suf- 
frage has  once  obtained  it  has  never  relinquished. 
This  in  a  great  measure  is  the  result  of  the  preva- 
lent sentiment  that  government  should  be  *  of  the 
people,  for  the  people,  by  the  people.'  The  fact 
remains  however  that  the  judges  of  those  States  in 
which  they  are  chosen  by  universal  suffrage  have 
never  suffered  in  the  comparison,  other  things  be- 
ing equal,  with  the  judges  of  those  States  in  which 
the  older  and  more  conservative  modes  are  retained. 
We  therefore  think  that  public  policy  does  not  de- 
mand any  special  changes  in  the  modes  of  electing 
judges,  and  that  among  the  many  projects  of 
'reform'  that  have  recently  been  suggested  and 
advocated  in  bar  associations,  legal  journals  and 
newspapers,  this  is  entitled  to  as  little  favor  as 
any."  The  soundness  of  these  views  is  just  now 
confirmed  by  a  practical  test  in  our  own  State.  Cer- 
tainly no  very  serious  criticism  can  be  made  against 
either  of  the  nominees  for  the  Court  of  Appeals 
judgeship,  and  certainly  no  better  man  would  have 
been  appointed  by  any  governor.  So  long  as  party 
nominations  were  to  have  been  made,  it  is  at  least 
creditable  to  the  parties  that  men  of  such  high 
character  have  been  selected.  The  consideration 
of  judicial  fitness  is  quite  another  consideration. 


We  have  sometimes  been  accused  of  being  too 
hard  on  the  New  York  city  clique  who  oppose  codi- 
VoL.  34  — No.  16. 


fication.  Here  now  is  what  the  American  Law 
Rtciew  thinks  of  one  of  them,  and  one  of  his 
schemes:  "Mr.  Albert  Mathews  has  published  a 
communication  in  the  New  York  Evenirig  Post  upon 
the  subject  of  the  agitation  concerning  the  adop- 
tion of  what  is  known  as  the  Field  Civil  Code.  He 
puts  forth  no  new  argument  on  the  subject,  and  he 
concludes  by  making  a  suggestion  which  seems  to 
be  more  original  than  profound.  It  is  that  the 
command  contained  in  the  Constitution  of  New 
York  of  1846,  requiring  that  the  Legislature  should 
codify  the  law  of  the  State,  has  come  to  be  at  the 
most  the  command  of  a  past  generation ;  for  which 
reason  it  would  be  better  to  let  the  matter  slumber 
until  a  new  constitutional  convention  assembles, 
which  the  writer  supposes  will  not  l)e  later  than  the 
year  1888,  at  which  time  the  people  can  again  ex- 
press themselves  on  the  subject  in  their  organic 
law.  The  force  of  this  suggestion  is  not  perceived. 
The  plain  sense  of  the  matter  is  this :  The  Legisla- 
ture is  elected  by  the  new  generation  just  as  much 
as  a  constitutional  convention  will  be.  The  Legis- 
lature occupies  a  relation  to  the  people  as  close  as 
that  which  a  constitutional  convention  occupies. 
The  Legislature  wields  the  sovereign  power  of  the 
people  in  every  respect,  where  not  restricted  by  the 
organic  law  of  the  State  or  of  the  United  States. 
The  Legislature  has  ample  power  to  codify  the  law 
of  the  State,  either  with  or  without  the  command 
of  a  constitutional  convention.  It  is  the  body  by 
which  the  work  is  to  be  done ;  and  assuming  that 
the  force  of  the  command  contained  in  the  Consti- 
tution of  1846  is  spent  because  a  new  generation 
has  come  upon  the  stage  of  action,  it  is  still  com- 
petent for  a  Legislature  to  say  whether  or  no  the 
law  shall  be  codified,  and  it  is  as  competent  for 
them  to  say  it  as  it  is  for  a  constitutional  conven- 
tion to  say  it.  This  being  so,  there  is  no  more  rea- 
son in  relegating  such  a  question  to  a  constitutional 
convention,  which  may  or  may  not  assemble  in  the 
year  1888,  than  there  would  be  in  postponing  it  for 
the  consideration  of  the  Legislature  which  shall  as- 
semble in  1888.  If  the  people  ever  get  hold  of  the 
question  the  lawyers  will  learn  how  little  infiuence 
they  really  possess.  Many  lawyers  are  like  certain 
politicians;  they  do  not  know  that  there  is  such  a 
thing  as  public  opinion  until  they  are  knocked 
down  with  it.  The  people  can  reason  upon  the 
subject  in  a  very  short  way,  and  the  simple  ques- 
tion which  they  will  ask  is,  whether  it  is  more  rea- 
sonable to  have  the  law  written  in  one  book  than 
in  several  hundred  books.  If  they  cannot  have  the 
law  properly  written  in  one  book  —  if  no  draft  of  a 
code  has  been  yet  submitted  to  them  which  meets 
the  public  demand,  they  will  find  some  means  of 
having  one  made  and  submitted  to  them."  We 
have  been  expecting  this  plot  developed  by  Mr. 
Mathews.  It  would  be  comparatively  easy  to  pack 
a  convention  against  codification,  but  the  obstruc- 
tionists will  find  that  the  people  will  pay  very  little 
attention  to  them.  They  paid  no  attention  at  all 
to  the  last  convention,  we  believe,  except  to  adopt 

the  judiciary  article,  which  is  j^olber  significant. 
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We  have  no  doubt  that  most  of  the  men  opposed 
to  codification  are  opposed  to  popular  election  of 
judges.  The  two  usually  go  together,  but  popular 
election  came  and  codification  is  coming  —  slowly, 
we  must  confess — but  gaining  in  favor  every  year, 
and  bound^to  arrive  and  to  stay. 


We  really  wish  some  American  would  go  over  to 
England  aud  teach  the  English  judges  how  to  write 
the  English  language.  In  the  last  number  of  the 
Law  Times  Reports  Justice  Hawkins  writes  "  differ- 
ent to,"  which  is  abominable,  even  if  Thackeray 
does  use  it.  And  then  some  Englishman  should 
come  to  Illinois  and  teach  the  judges  there  how  to 
write  English,  and  especially  carry  a  large  supply 
of  the  conjunction  **that"  to  Judge  Scott,  who 
seems  prejudiced  against  that  word.  His  example 
has  apparently  infected  Judge  Mulkey.  If  any  of 
the  judges  want  to  know  how  English  should  be 
written  let  them  devote  their  nights  to  reading  the 
opinions  of  Mr.  Justice  Bradley  and  Judge  Finch. 

Our  London  exchanges  are  full  of  matter^about 
dogs,  although  dog-days  are  past.  The  Times  has 
a  long  communication  as  to  when  a  dog  is  **  under 
control"  of  the  owner.  The  Law  Journal  advo- 
cates the  abolition  of  the  doctrine  of  seientery  or 
rather  the  reversal  of  it,  proposing  **.to  make  evi- 
dence of  the  fact  that  a  dog  is  not  really  tame  or 
domesticated,  in  the  true  sense  of  the  Yford,  prima 
facie  evidence  of  knowledge  on  the  part  of  his  mas- 
ter or  keeper."  This  is  approved  by  a  correspond- 
ent signing  himself  "A  Lover  of  Dogs,"  and  it 
seems  to  us  reasonable.  If  a  dog  bites,  do  not  sub- 
ject the  bitten  to  the  difficult  burden  of  proving 
that  his  owner  knew  he  was  accustomed  or  dis- 
posed to  bite,  but  compel  the  owner  to  prove  the 
contrary,  which  is  easy  for  him,  if  true.  The  Jour- 
nal also  has  an  account  of  a  policeman  who  used  a 
'*  decoy  dog  "  in  the  business  of  dog-catching  and 
killing,  for  which  he  was  properly  rebuked  by  a 
magistrate.  This  is  the  meanest  use  to  which  de- 
coys have  yet  been  put. 


NOTES  OF  OASES. 

IN  Weidmer  v.  JV.  Y.  Elevaied  R.  Co.,  41  Hun,  284, 
the  plaintiff,  while  walking  on  Third  avenue 
in  the  city  of  New  York,  was  injured  by  a  hot  cin- 
der falling  from  one  of  the  defendant's  engines  into 
her  eye.  She  gave  no  other  proof  of  negligence. 
Held,  that  the  defendant  was  prima  facie  negligent, 
The  court,  Brady,  P.  J.,  said:  **The  jury  found 
for  the  plaintiff,  but  the  learned  judge  who  pre- 
sided at  the  trial,  upon  an  examination  of  all  the 
authorities,  felt  himself  bound  to  grant  a  new  trial, 
for  the  reason  that  in  this,  as  in  all  kindred  cases, 
he  swd  it  was  elementary  law  that  the  burden  of 
proof  was  upon  the  plaintiff  to  establish  the  fact 
that  the  accident  was  caused  by  the  negligence  of 
the  defendant  or  its  servants,  citing  the  cases  to  es- 
tablish that  proposition,  and  to  which  must  be 


added  the  recent  case  of  Searles  v.  Manhattan  R.  Co., 
5  N.  E.  Rep.  66,  in  which  the  question  was  consid- 
ered. There  is  in  that  case,  the  court  said,  sufilcient 
evidence  to  show  that  the  plaintiff*s  eye  was  injured 
by  a  cinder  lodged  therein ;  that  it  came  from  a  lo- 
comotive on  the  defendant's  railway,  and  that  the 
plaintiff  was  free  from  contributory  negligence  — 
all  of  which  was  established  in  this  case  as  well. 
But  the  court  said  that  the  defendant  had  a  right 
to  operate  its  railway  over  the  street  by  steam,  and 
to  generate  steam  by  the  use  of  coal,  and  any  dam- 
age caused  by  the  careful  and  skillful  exercise  of 
its  lawful  rights  could  impose  no  obligation  upon 
it  It  appeared  however  in  that  case^  as  stated, 
from  indisputable  evidence,  that  the  appliances 
used  upon  the  defendant's  locomotives  to  prevent 
the  escape  of  sparks  and  cinders  were  skillfully 
made  and  the  best  known,  and  that  there  was  no 
evidence  that  any  of  the  appliances  were  defective 
or  out  of  order,  but,  on  the  contrary,  they  were  in 
order.  It  does  not  appear  from  the  report  of  the 
case  however  whether  the  plaintiff  attempted,  in 
the  first  instance,  to  establish  the  fact  that  there 
was  a  careless  or  unskillful  exercise  of  the  right  of 
the  defendant  to  operate  its  railway  by  steam,  and 
therefore  the  case  is  not  controlling  here.  If  it  ap- 
peared that  on  proof  of  the  injury,  the  plaintiff  had 
been  required  to  prove  a  failure  by  the  company  to 
adopt  measures  to  prevent  such  an  occurrence,  it 
would  be  otherwise.  It  would  seem  to  be  an  ex- 
traordinary proposition  that  a  person  using,  as  a 
matter  of  right,  the  highway,  and  receiving  such 
an  injury  as  the  plaintiff  did,  should  be  obliged  to 
show,  in  the  first  instance,  that  it  resulted  not  only 
from  the  defendant's  act,  but  in  addition  thereto, 
that  the  defendants  had  not  adopted  the  best  means 
of  preventing  such  an  occurrence.  This  would 
necessarily  involve  an  examination  of  the  defend- 
ant's engine,  and  an  examination,  scientific  in  its 
character,  as  to  whether,  by  any  known  contriv- 
ance, it  could  have  been  avoided.  It  would  seem 
mOTe  in  accord  with  the  principles  of  natural  jus- 
tice to  exact  such  evidence  in  response  from  the 
company.  If  the  injured  person  were  using  the 
defendant's  road,  the  doctrine  declared  would  have 
been  in  accord  with  established  rules.  Here  bow- 
ever  the  plaintiff  was  in  the  exercise  of  a  right  en- 
tirely independent  of,  and  in  no  way  connected 
with  the  defendant,  and  entitled  to  protection  in 
the  exercise  of  such  right.  When  the  plaintiff 
proved  the  injury  under  the  circumstances  dis- 
closed, the  negligence  of  the  defendant  was  estab- 
lished prima  faeie^  and  the  onus  was  thrown  upon 
the  defendant  to  show  absence  of  negligence,  if  it 
could  be  done.  The  injured  person  cannot  be  ex- 
pected to  attempt  the  useless  feat  of  pursuing  the 
train  in  order  to  secure  an  examination  of  its  loco- 
motive with  a  view  of  discovering  what  mode  was 
adopted  to  prevent  injuries  such  as  described." 


In  Aln'ath  v.  North-Eagtem  R  Co.,  55  L.  T.  Rep. 
(N.  S.)  68,  in  the  House  of  Lords^ord  Bramwell, 
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although  the  question  was  not  involved,  and  had 
not  been  raised  by  counsel,  delivered  the  following 
discourse:  *'My  lords:  I  am  of  opinion  that  no  ac- 
tion for  a  malicious  prosecution  will  lie  against  a 
corporation.  I  take  this  opportunity  of  saying  that 
as  directly  and  peremptorily  as  I  possibly  can,  and 
I  think  the  reasoning  is  demonstrative.  To  main- 
tain an  action  for  a  malicious  prosecution  it  must 
be  shown  that  there  was  an  absence  of  reasonable 
and  probable  cause,  and  that  there  was  malice  or 
some  indirect  and  illegitimate  motive  in  the  prose- 
cutor. A  corporation  is  incapable  of  malice  or  of 
motive.  If  the  whole  body  of  shareholders  were  to 
meet,  and  in  so  many  words  to  say,  '  prosecute  so 
and  so,  not  because  we  believe  him  guilty,  but  be- 
cause it  will  be  for  our  interest  to  do  it,'  no  action 
would  lie  against  the  corporation,  though  it  would 
lie  against  the  shareholders  who  had  given  such  an 
unbecoming  order.  If  the  directors  even,  by  reso- 
lution at  their  board,  or  by  order  imder  the  com- 
mon seal  of  the  company  (I  am  putting  the  case 
plainly  in  order  that  there  may  be  no  mistake  about 
it),  were  maliciously,  with  the  view  of  putting 
down  a  solicitor  who  had  assisted  others  to  get 
damages  against  them,  to  order  a  prosecution 
against  that  man,  if  they  did  it  from  an  indirect  or 
improper  motive  no  action  would  lie  against  the 
corporation,  because  the  act  on  the  part  of  the 
directors  would  be  ultra  vire9 ;  they  would  have  no 
authority  to  do  it.  They  are  only  agents  of  the 
company;  the  company  acts  by  them,  and  they 
have  no  authority  to  bind  the  company  by  ordering 
a  malicious  prosecution.  I  say  therefore  that  no 
action  lies,  even  if  you  assume  the  strongest  case, 
namely,  that  of  the  very  shareholders  directing  it, 
or  the  very  directors  ordering  it,  because  it  is  im- 
possible that  a  corporation  can  have  malice  or  mo- 
tive, and  it  is  perfectly  immaterial  that  some  subor- 
dinate officer  or  individual,  or  individuals  of  the 
company,  have  such  malice  or  motive.  In  the  case 
which  I  put,  an  action  would  lie  against  the  direc- 
tors personally  who  had  ordered  an  improper  prose- 
cution. It  may  be  that  no  action  would  lie  against 
any  subordinate  who  had  malice,  and  had  not  or- 
dered, or  caused,  or  procured  the  prosecution,  be- 
cause, although  the  two  ingredients  existed,  which 
are  necessary  for  the  maintenance  of  such  an  action, 
that  is  to  say,  malice  and  the  absence  of  reasonable 
and  probable  cause,  yet  in  the  case  which  I  surmise 
the  man  would  not  be  a  prosecutor,  and  unless  you 
find  the  absence  of  reasonable  and  probable  cause 
and  malice  in  him  who  is  the  prosecutor,  an  action 
is  not  maintainable.  It  is  not  enough  therefore  to 
show  that  there  was  an  absence  of  reasonable  and 
probable  cause,  and  that  the  subordinate  had  mal- 
ice— not  that  I  for  a  moment  suggest  that  that  is 
the  case  here.  In  my  opinion  this  is  not  merely 
what  is  commonly  called  a  technical  point,  although 
if  a  point  were  untechnical  it  would  be  very  objec- 
tionable. This  is  a  substantial  objection,  because 
every  one,  or  every  counsel  and  solicitor  listening 
to  me,  knows  that  th«  only  reason  why  a  railway 


company  is  selected  for  an  action  of  this  sort  is 
that  a  jury  would  be  more  likely  to  give  a  verdict 
against  a  company  than  against  an  individual. 
Everybody  knows  it,  and  perhaps  there  is  a  sort  of 
hope  of  confusion ;  it  is  said  '  the  man  was  inno- 
cent; somebody  ought  to  be  punished  for  it;  here 
is  a  railway  company ;  there  was  an  improper  mo- 
tive ; '  and  so  there  is  a  jumble ;  the  case  gets  before 
a  jury,  and  a  railway  company  is  exactly  the  party 
to  have  damages  awarded  against  it.  If  ever  there 
was  a  necessity  for  protecting  persons  it  is  in  an  ac- 
tion for  malicious  prosecution,  and  for  two  reasons : 
First  of  all  a  prosecutor  is  a,  very  useful  person  to 
the  community.  We  have  something  in  the  nature 
of  public  prosecutor,  but  everybody  knows  that 
the  greater  niunber  of  prosecutions  in  this  country 
are  undertaken  not  by  the  State,  but  by  private 
persons,  or  as  in  this  case,  corporations.  One  may 
venture  to  quote  Bentham  even  upon  this  matter. 
He  said  that  laws  would  be  of  very  little  use  if 
there  were  no  informers,  and  that  it  is  necessary 
for  the  benefit  of  the  public  that  x>eople  when  they 
prosecute,  and  prosecute  duly,  should  be  protected. 
And  there  is  an  additional  reason.  A  man  brings 
an  action  for  a  malicious  prosecution ;  he  gives  evi- 
dence which  shows  or  goes  to  show  that  he  is  inno- 
cent. You  may  tell  the  jury  over  and  over  again 
that  that  is  not  the  question,  but  they  never,  or 
very  rarely,  can  be  got  to  understand  it.  They 
think  that  it  is  not  right  that  a  man  should  be 
prosecuted  when  he  is  innocent,  and  in  the  end 
they  pay  him  for  it.  It  is  therefore  all  important 
that  these  actions  should  not  be  permitted  to  be 
brought  against  persons  or  bodies,  or  others  who 
are  not  properly  liable  in  respect  of  them.  It  may 
be  said,  '  well,  but  this  is  rather  hard  upon  a  man 
who  has  been  prosecuted,  and  improperly  prosecu- 
ted.' That  is  to  say,  the  corporation  is  innocent, 
but  its  officers  are  guilty.  But  the  same  thing  hap- 
pens in  the  case  of  an  individual  prosecutor.  A 
man  receives  false  information ;  he  prosecutes  upon 
that  information.  The  person  who  gave  him  the 
information  is  not  liable,  because  he  did  not  prose- 
cute. He  may  be  liable  for  the  untrue  statement, 
because  it  may  be  slander,  in  the  same  way  as  he 
would  be  liable  if  he  charged  an  indictable  oftense- 
against  a  person,  or  possibly  he  may  be  liable  for 
having  procured  the  prosecution,  and  it  may  be 
tnat  in  such  a  case  as  this  some  of  the  people  em- 
ployed by  the  company  were  actuated  by  an  in- 
direct motive.  I  do  not  say  that  they  were  —  it  is 
impossible  to  say  so — but  what  I  say  is,  that  it  is 
no  harder  upon  a  man  that  he  has  no  remedy  against 
a  public  company,  who  has  prosecuted  him  when 
the  servants  of  the  company  have  been  malicious, 
than  it  is  that  there  is  no  remedy  against  any  indi- 
vidual man  who  has  prosecuted,  he  having  no  mal- 
ice, but  somebody  who  gave  him  information  hav- 
ing malice.  It  is  said  that  this  is  an  old-fashioned 
sort  of  notion.  It  is,  but  this  opinion  is  one  that 
I  have  entertained  ever  since  I  have  known  any 
thing  about  the  law;  and  although  it  is  an  old- 
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fashioDed  one,  I  trust  that  it  is  one  which  will  not 
die  out,  for  the  reasons  which  I  have  given.  But 
it  is  said,  '  well,  but  a  variety  of  actions  have  been 
allowed  against  corporations  which  did  not  for- 
merly exist.'  I  deny  it.  It  is  certain  a  corporation 
may  order  a  thing  to  be  done  which  is  a  trespass,* 
because  there  the  act  of  those  who  act  for  the  cor- 
poration is  not  uUra  tdres.  For  instance,  take  the 
case  of  false  imprisonment.  A  railway  company 
gives  somebody  power  to  take  up  persons  who  it 
believes  are  doing  some  wrong  to  the  company.  If 
a  person  is  so  authorized,  that  is  an  authority  which 
may  be  unreasonably  exercised.  You  cannot  give 
an  authority  maliciously  to  prosecute,  but  you  may 
give  an  authority  to  take  up  persons  wlio  are  cheat- 
ing a  railway  company.  If  that  person  to  whom 
authority  is  given  makes  a  mistake,  and  takes  up  a 
person  who  is  not  cheating,  it  may  in  such  a  case 
be  said  properly  to  be  the  act  of  the  company,  and 
they  are  properly  liable.  But  in  that  case  there  is 
neither  malice  nor  motive  in  question.  So  also  they 
may  be  liable  for  the  publication  of  a  libel.  That 
unfortunate  word  *  malice  *  has  got  into  cases  of  ac- 
tion for  libel.  We  all  know  that  a  man  may  be  the 
publisher  of  a  libel  without  a  particle  of  malice  or 
improper  motive.  Therefore  the  case  is  not  the 
same  where  actual  and  real  malice  is  necessary. 
Take  the  case  where  a  person  may  make  an  untrue 
statement  of  a  man  in  writing,  not  privileged  on 
account  of  the  occasion  of  its  publication,  he  would 
be  liable,  although  he  had  not  a  particle  of  malice 
against  the  man,  so  would  a  corporation.  Suppose 
that  a  corporation  published  a  newspaper  or  printed 
books,  and  suppose  that  it  was  proved  against  them 
that  a  book  so  published  had  been  read  by  an  offi- 
cer of  the  corporation  in  order  to  see  whether  it 
should  be  published  or  not,  and  that  it  contained  a 
libel,  an  action  lies  there,  because  there  is  no  ques- 
tion of  actual  malice  or  ill-will  or  motivp.  For 
these  reasons,  which  I  dwell  upon  at  no  greater 
length,  more  particularly  as  Mr.  MacClymont  did 
not  cite  any  cases  upon  this  point,  or  go  into  it  at 
all,  I  am  clearly  of  opinion  that  this  action  does  not 
He  against  this  company."  Lord  Fitzgerald  politely 
sat  down  on  Lord  Bramwell  as  follows:  "That 
question  is  not  now  properly  before  us.  We  have 
had  no  argument  upon  it,  and  in  the  view  which 
your  lordships  have  taken  it  is  unnecessary  for  the 
decision  of  the  case.  I  have  no  doubt  that  the 
weighty  observations  of  my  noble  and  learned 
friend  will  be  instructive  in  future,  and  will  always 
carry  with  them  that  force  before  any  tribunal 
which  they  so  eminently  deserve."  And  the  Earl 
of  Selbome  got  on  Lord  Fitzgerald's  lap:  **The 
importance  of  that  question  would  certainly  have 
led  me,  before  I  could  arrive  satisfactorily  at  an 
opinion  of  my  own  upon  it,  to  desire  to  hear  it  ar- 
gued. It  has  not  been  argued  at  your  lordships' 
bar.  It  was  not,  so  far  as  I  can  see,  a  ground  of 
decision  in  the  court  below.  What  has  been  said 
by  my  noble  and  learned  friend,  I  am  sure,  will  have 
the  weight  due  to  all  opinions  of  his  whenever  the 
question  comes  to  be  solemnly  examined,  but  I  do 


not  think  that  your  lordships'  decision  in  the  pres- 
ent case  can  properly  be  regarded  as  determining 
that  question."  What  an  unhappy  man  Lord  Bram- 
well will  be  if  there  are  no  corporations  in  heaven 
for  him  to  stand  up  for! 


GOmTlTUTlONAL  LA  W— PROCESS— EXEMPTION 
FROM  SERVICE— MEMBER  OF  CONGRESS, 

dBCurr  COURT,  b.  d.  Wisconsin,  AuansT  0,  ibss. 

MiNEB  v.  MaRKHAM.* 

TTnder  section  6  of  article  1  of  the  Constitution  of  the  United 
States  a  member  of  the  House  of  Congress  Is  entitled  to 
exemption  from  service  of  process,  although  not  accom- 
panied with  arrest  of  the  person,  while  on  his  way  to  at- 
tend a  session  of  Congress. 

The  privilege  is  limited  to  a  reasonable  time;  it  is  not  strictly 
confined  to  the  exact  number  of  days  required  for  the 
Journey,  nor  will  it  be  forfeited  for  a  slight  deviation 
from  the  route  which  is  most  direct. 

These  were  two  suits  begun  in  the  State  Court,  and 
removed  to  this  court.  The  summons  in  each  case 
was  served  on  the  defendant  personally  at  Milwaukee 
on  the  28th  day  of  October,  1885.  Before  the  removal 
of  the  oases  to  this  court  the  defendant  appeared  spec- 
ially therein,  and  moved  to  set  aside  the  service  of  the 
summons  in  each  action  on  the  ground  that  he  was  a 
member  of  Congress,  and  at  the  time  of  such  service 
was  on  his  way  from  his  residence  in  California  to 
Washington  for  the  purpose  of  attending  the  next  en- 
suing session  of  Congress.  The  motion  was  overmled 
by  the  State  court,  but  without  prejudice  to  the  right 
of  the  defendant  to  renew  the  motion  in  that  or  any 
other  court  in  which  the  oases  should  be  thereafter 
pending.  Thereupon  the  defendant,  thereafter  ap- 
pearing in  the  cases  for  the  purpose  only  of  removing 
the  same  to  this  court,  filed  petitions  in  each  suit  for 
the  removal  of  the  same  under  the  act  of  1875,  and  the 
cases  were  duly  removed.  A  new  motion  was  then 
made  in  behalf  of  the  defendant  to  quash  the  service 
of  the  summons  in  each  action,  upon  the  same  ground 
as  that  upon  which  a  similar  motion  was  made  in 
the  State  court;  which  motion  was  opposed  and 
argued. 

Affidavits  filed  In  the  oases  in  support  of  the  motion 
showed  that  at  the  time  of  the  service  Of  process,  and 
for  a  considerable  time  prior  thereto,  the  defendant 
was  a  member  of  the  Congress  of  the  United  States, 
having  beeen  duly  elected  thereto  as  a  representative 
from  the  Sixth  Congressional  District  of  the  State  of 
California,  and  that  he  is  a  resident  of  the  oountj  of 
Los  Angeles  in  that  State.  He  alleged  that  at  the 
time  of  the  service  of  process  upon  him  be  was  on  his 
way  to  the  city  of  Washington  for  the  purpose  of  at- 
tending a  session  of  the  House  of  Representatives,  asa 
member  thereof  from  the  Sixth  Congressional  District 
of  California,  and  was  at  the  time  of  such  service 
temporarily  in  the  city  of  Milwaukee.  He  further 
stated.  In  his  affidavit,  that  he  left  Los  Angeles  ac- 
companied bj  his  wife  and  four  children,  intending  to 
proceed  to  Washington  and  there  secure  a  suitable 
place  of  residence  for  himself  and  family  during  the 
session,  and  in  time  to  arrange  for  and  settle  his  fam- 
ily and  household  affairs  there,  prior  to  the  date  of  the 
commencement  of  the  session ;  that  during  his  jour, 
ney  several  of  his  children  were  ill,  and  by  reason 
thereof  he  was  obliged  to  stop  at  several  places  on  his 
way  to  Washington;  and  further,  that  by  i-eason  of 
such  illness   he  was  being  detained  in  Milwaukee  at 
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the  residence  of  hU  brother  at  the  time  of  the  servioe 
of  Bammons  in  said  aotions.  He  further  states  in  his 
affidavit  that  he  started  from  his  residence  in  Los 
Angeles  coautj  to  attend  the  session  of  Congress  only 
a  reasonable  length  of  time  before  the  commencement 
of  the  session,  and  such  as  he  considered  proper  and 
necessary  under  all  the  circumstances  connected  with 
the  proper  discharge  of  his  duties  as  a  representative, 
in  Congress,  and  was  proceeding  on  his  way  to  attend 
the  session  without  any  unreasonable  or  unneoessary 
delay. 

The  affidavit  of  George  C.  Markham,  brother  of  the 
defendant,  stated  that  on  the  28th  day  of  October, 
1885,  when  the  summons  was  served,  the  defendant, 
with  his  wife  and  children,  was  stopping  with  him, 
and  that  at  that  time,  and  for  some  time  prior  thereto, 
the  defendant's  children  were  ill,  and  that  by  reason 
thereof  the  defendant  was  detained  in  Milwaukee  on 
his  way  to  the  city  of  Washington  with  his  family  for 
the  purpose  of  attending  a  session  of  the  Congress  of 
the  United  States. 

It  was  also  shown  by  affidavit  that  the  usual  time 
required  to  go  from  Milwaukee  to  Washington  does 
not  exceed  two  days;  that  the  time  required  to  come 
from  Pasadena,  the  residence  of  the  defendant  in  Los 
Angeles  county,  California,  to  Milwaukee,  does  not 
exceed  six  days;  and  that  the  time  required  to  travel 
between  Pasadena  and  Washington  does  not  exceed 
eleven  days. 

An  affidavit  made  by  the  plaintiff  stated  that  for 
ten  years  prior  to  1878  or  1879  the  defendant  was  a  res- 
ident of  Milwaukee;  that  in  one  of  the  years  named 
he  changed  his  place  of  residence  to  the  State  of  Cali- 
fornia; that  prior  to  the  servioe  of  the  summons  upon 
him  in  these  cases  Congress  has  not  been  in  session 
since  March  4, 1885,  and  that  the  next  session  did  not 
convene  until  Deceml>er  7,1885;  that  at  the  time  of 
the  service  of  the  summons  the  defendant  had  more 
than  abundant  time  to  return  from  Milwaukee  to  his 
residence  in  California,  and  after  remaining  there 
over  two  weeks,  to  start  therefrom  and  arrive  at 
Washington  three  weeks  l>efore  the  meeting  of  Con- 
gress ;  that  for  at  least  seven  days  before  the  service  of 
the  summons,  and  until  November  2,  1885,  he  was  in 
Milwaukee  visiting  his  friends  and  relatives,  and  as 
the  deponent  was  informed  and  believed,  had  spent 
some  time  in  October  hunting  deer  in  the  northern 
woods  of  this  State ;  that  the  direct  route  from  the 
defendant's  residence  in  California  to  Washington 
does  not  include  the  city  of  Milwaukee.  And  it  was 
alleged,  upon  information  and  belief,  that  at  the  time 
of  the  service  of  process  upon  the  defendant,  and  for 
some  time  thereafter,  he  was  travelling  about  and 
visiting  sundry  places  before  going  to  Washington  to 
attend  the  session  of  Congress;  and  that  when  he  left 
Los  Angeles  with  his  family  he  did  not  intend  to  go 
direct  to  Washington,  but  intended  to  stop  on  his 
way  at  Milwaukee,  to  visit  friends  and  relatives  at 
that  place. 

Supplemental  affidavits  were  filed  after  the  argu- 
ment of  the  motions.  An  affidavit  of  the  defendant 
stated  that  when  he  left  California  with  his  family, 
his  family  physician  deemed  it  hazardous  on  account 
of  the  tender  years  of  the  children  to  go  from  Califor- 
nia to  Washington  without  change  and  rest,  and  there- 
fore advised  stopping  in  Kansas  and  Wisconsin  until 
about  the  first  of  Koveml>er.  He  stated  further  that 
the  shortest  time  for  travelling  from  Pasadena  to 
Washington  is  six  days  and  six  nights,  and  that  owing 
to  his  own  impaired  health  it  was  necessary  for  him 
to  take  every  precaution  to  prevent  sickness;  that  he 
remained  in  Topeka,  Kansas,  two  days,  leaving  his 
wife  and  children  with  a  relative  there  while  he  pro- 
ceeded to  Chicago,  and  remaining  there  one*  day,  he 
reached  Milwankee  October  9th;  that  the  following 


day  he  went  to  the  hunting  camp  of  his  brother  in  the 
northern  part  of  the  State,  intending  to  remain  there 
until  his  family  reached  Chicago ;  that  owing  to  sick- 
ness and  delay,  his  family  did  not  reach  Chicago  till 
about  October  21st.  when  he  met  them  there,  and  on 
the  following  day  took  them  to  the  reeldence  of  his 
brother  in  Milwaukee ;  that  his  two  youngest  children 
were  seriously  ill,  and  remained  so  for  several  days, 
and  that  as  soon  as  they  recovered,  and  on  November 
2d,  he  and  his  family  proceeded  to  Washington, where 
it  was  necessary  for  him  to  be  at  the  earliest  moment 
to  get  his  family  settled,  and  prepare  for  the  work  of 
the  coming  session. 

The  affidavits  of  R.  B.  Brown,  a  practicing  physi- 
cian In  Milwaukee,stated  In  substance  that  he  attended 
the  family  of  the  defendant  professionally  on  the  29th, 
30t^,  and  31st  days  of  October.  1885;  that  two  of  the 
children  were  ill;  that  he  was  Informed  that  they  had 
been  III  for  several  days;  and  he  states  that  when 
he  visited  them  they  were  too  ill  to  travel,  and  ought 
not  to  have  travelled  in  the  condition  they  were  in; 
that  he  advised  the  defendant  not  to  leave  Milwaukee 
until  they  were  in  better  health ;  further,  that  the  ill- 
ness of  said  children  did  not  appear  to  be  serious,  and 
that  when  he  made  his  last  visit  he  advised  the  de- 
fendant that  in  a  few  days  the  children  would  prob- 
ably t>e  well  enough  to  proceed  to  Washington  without 
material  injury  to  their  health. 

The  plaintiff  also  made  a  further  affidavit  in  which 
he  stated  that  he  met  the  defendant  in  Milwaukee  on 
the  27th  day  of  October,  1885,  and  that  the  defendant 
made  certain  statements  to  him  in  relation  to  the 
health  of  his  family,  and  also  that  he  had  been  visit- 
ing and  hunting  with  his  brother  a  week  or  ten  days  in 
northern  Wisconsin.  It  was  also  alleged  In  the  affi- 
davit that  on  the  26th  and  27th  of  October  the  de- 
fendant and  his  wife  were  visiting  stores  and  shops 
in  Milwaukee. 

WeUa,  Brigham  A  Uphamj  f  or'plaintiflL 
Jamea  O,  Jenkinst  of  counseL 
yfarkham  A  Noyes,  for  defendant. 

DncR,  J.  Upon  the  presentation  of  facts  thus 
made,  the  question  to  be  decided  is,  was  the  defend- 
ant exempt  from  the  service  of  civil  process  on  him  at 
the  time  the  summons  in  each  of  these  actions  was 
served  7  Two  propositions  are  Involved  In  the  consid- 
eration of  this  question :  First,  does  the  privilege 
from  arrest  specified  in  section  6,  article  1,  of  the  Con- 
stitution of  the  United  States  include  a  privilege  from 
the  service  of  civil  process?  Second,  if  It  does,  to 
what  extent  in  period  of  time,  with  reference  to  go- 
ing to  and  retarniug  from  the  discharge  of  public 
duty,  may  the  privilege  be  invoked  ? 

1.  Section  6,  article  1,  of  the  Constitution  of  the 
United  States  provides  that  reprt^sentatives  **  shall  In 
all  cases,  except  treason,  felony,  and  breach  of  the 
peace,  be  privileged  from  arrest  during  their  atteud- 
auee  at  the  session  of  their  respective  houses,  and  in 
going  to  and  returning  from  the  sama'* 

In  Juneau  Bank  v.  McSpedan^  5  Biss.  64,  it  was  held 
that  a  non-resident  defendant,  coming  within  a  State 
for  the  purpose  of  defending  his  suit,  cannot  be  legally 
served  with  process  In  another  suit;  and  Judge  Miller, 
In  the  opinion,  says :  "  In  England  the  privilege  from 
arrest  has  always  been  construed  to  Include  the  ser- 
vice of  a  BummouB.  So  In  this  country  from  an  early 
neriod. " 

In  AtohiaonY,  Morris,  11  Blss.  191;  S.  C,  11  Fed. 
Rep.  582,  Judge  Drummoud,  on  a  review  of  the  cases 
held  In  accordance  with  the  rule  established  In  New 
York  and  Pennsylvania,  that  as  to  a  witness  the  priv- 
ilege extends  to  freedom  from  the  service  of  civil  pro- 
cess, and  is  not  to  be  limited,  as  Is  held  \n  some  oases 
cited  In  the  opinion,  to  freedom  ('^  '^    '' 

Digitized  by  ^ 


' 


300 


THE  ALBANY  LAW  JOURNAL. 


observed  by  Judge  Drummond,  iu  decidiug  the  qaes- 
tiou  before  him,  that  la  the  Federal  oourts  the  weight 
of  authority  seems  to  be  in  favor  of  a  more  liberal 
view  of  the  subject  than  is.takeu  in  some  of  the  State 
oourts.  See  also  Z7.  8,  v.  Bridgmany  9  Biss.  221;  Brooks 
V.  Fanoell,  4  Fed.  Eep.  166. 

Iu  Oyer's  Lessee  v.  Irwiiij  4  Dall.  107,  decided  iu 
1790,  it  was  held  that  **a  member  of  the  general  as- 
sembly is  undoubtedlyiprivileged  from  arrest,  sum- 
mons, citation,  or  other  civil  process  during  his  at- 
tendance on  the  public  business  confided  to  him." 

In  BoUon  v.  Martin,  1  Dall.  817,  it  was  adjudged  that 
amemberofthe  State  convention,  which  assembled 
In  Philadelphia  to  consider  the  Constitution  of  the 
United  States,  was  privileged  from  the  service  of  a 
summons  or  arrest  during  the  session,  and  for  a  rea- 
sonable time  before  and  after  it.  This  decision  was 
before  the  ratification  of  the  Constitution  proposed 
for  the  government  of  the  United  States  by  the  Fed- 
eral convention.  The  opinion  of  the  court  reviews  the 
old  law  on  the  subject,  and  it  is  there  said  that  '*  upon 
an  attentive  perusal  of  the  statute  of  12  5t  13  Wm.  Ill, 
no  other  authority  will  be  wanting  to  show  what  the 
law  was  upon  this  subject  before  the  passing  of  that 
act.  From  the  whole  frame  of  that  statute  it  appears 
clearly  to  be  the  sense  of  the  Legislature  that  before 
that  time  members  of  Parliament  were  privileged 
from  arrest  and  from  being  served  with  any  process 
out  of  the  courts  of  law,  not  only  during  the  sitting 
of  Parliament,  but  during  the  recess,  within  the  time 
of  privilege,  which  was  a  reasonable  time  eundo  and 
recieuuda"  In  the  same  case  the  court,  referring  to  a 
citation  from  Blackstone's  Commentaries,  165,  to  the 
effect  that  a  meml)er  of  Parliament  might  be  sued  for 
his  debts  though  not  arrested,  during  the  sitting  of 
Parliament,  says :  "  This  will  appear  to  be  expressly 
confined  to  actions  at  the  suit  of  the  king  under  a 
particular  provision  in  the  statute  of  William  III,>nd 
by  the  strongest  implication  shows  that  it  could  not 
be  done  at  the  suit  of  a  private  person." 

Reference  is  then  made  to  another  passage  from 
Blackstone,  where  he  says :  '*  Neither  can  any  mem- 
ber of  either  house  be  arrested  or  taken  into  custody, 
nor  served  with  any  process  of  the  courts  of  law, 
♦  *  •  without  a  breach  of  the  privilege  of  Parlia- 
ment." 

In  a  note  to  this  case  it  is  said,  that  **  in  the  case  of 
U.  S.  V.  Edme,  9  Serg.  &  B.  147,  the  court  said  that  the 
privilege  of  protection  '  has  extended  itself  in  process 
of  time  to  every  case  where  the  attendance  was  a  duty 
in  conducting  any  proceedings  of  a  judicial  nature;  * 
and  the  case  in  the  text  shows  that  the  privilege  ex- 
tends to  protect  all  persons  engaged  in  public  business 
of  a  legislative  character  from  the  service  of  asum^ 
mons  as  well  as  from  arrest.  To  the  same  effect  (in 
the  case  of  suitors)  is  Miles  v.  McCuUough,  1  Bin. 
77." 

In  Parker  v.  Hoichkiss,  1  WaU.  Jr.  269,  it  was  held 
that  a  suitor  in  court  residing  without  the  circuit  is 
privileged  from  the  service  of  a  summons ;  overruling 
the  case  of  BlighVs  ExW  v.  Fisher,  decided  by  Judge 
Washington  iu  1809  (1  Pet.  C.  C.  41),  in  which  this 
privilege  was  limited  to  exemption  from  arrest.  Hirker 
v.  Hotcfikiss  was  decided  by  Judge  Kane,  whose  opin- 
ion was  concurred  iu  by  Mr.  Justice  Grier  and  Chief 
Justice  Taney. 

In  Ge^Ury  v.  QriffiUi,  27  Tex.  461,  it  was  decided  that 
members  of  the  Legislature  are  not  privileged  against 
service  of  citation  in  civil  suits  by  virtue  of  the  pro- 
vision in  the  Constitution  of  the  State  granting  an 
immunity  from  arrest  to  such  members  during  the 
session  of  the  Legislature,  and  while  going  to  and  re- 
turning from  the  same. 

In  Cose  V.  Rorahacher,  15  Mich.  537.  it  was  held  that 
there  is  no  general  exemption  from  the  service  of  pro- 


cess without  arrest,  merely  because  a  party  is  attend- 
ing court  awaiting  the  trial  of  a  case.  This  case  ap- 
pears to  be  in  antagonism  to  Juneau  Bank  v.  McSpe^ 
dan ;  Brooks  v.  Farwell  and  Parker  v.  Holchkiss,  ubi 
supra^  and  to  Lamed  v.  Griffin,  12  Fed  Rep.  690,  which 
is  an  instructive  case  in  its  collation  of  the  author- 
ities. 

In  Doty  V.  Strong^  1  Pin.  84,  the  question  was  whether 
the  privilege  from  arrest  guaranteed  by  the  Constitu- 
tion of  the  United  States  to  members  of  Congress  ex- 
tended to  delegates  from  the  territories ;  and  if  so, 
whether  it  was  not  only  a  privilege  from  arrest,  but 
also  from  trial.  The  afi&rmative  of  both  of  these  pro- 
positions was  there  adjudged,  and  the  court,  speaking 
by  Mr.  Justice  Miller,  in  passing  upon  the  questions, 
uses  this  language :  "In  order  to  render  this  provis- 
ion (meaning  section  6  of  article  1  of  the  Constitution 
of  the  United  States)  available  to  the  extent  of  its 
necessity.  It  will  not  do  to  construe  the  words  *  priv- 
ilege from  arrest '  in  a  confined  or  literal  sense.  A 
liberal  construction  must  be  given  to  these  words 
upon  principle  and  reason.  It  is  just  as  necessary  for 
the  protection  of  the  rights  of  the  people  that  their 
representative  should  be  relieved  from  absenting  him- 
self from  his  public  duties  during  the  session  of  Con- 
gress for  the  purpose  of  defending  his  private  suits  in 
court,  as  to  be  exempt  from  imprisonment  on  execu- 
tion. If  the  people  elect  an  indebted  person  to  repre- 
sent them,  this  construction  of  the  Constitution  must 
also  be  made  to  protect  his  rights  and  interests, 
although  it  may  operate  to  the  prejudice  of  his  cred- 
itors; but  the  claims  of  the  people  upon  his  personal 
attendance  are  paramount  to  those  of  individuals,  and 
they  must  submit." 

In  Anderson  v.  Rountree,  1  Pin.  115,  the  subject  wss 
more  thoroughly  reviewed  and  considered,  reference 
upon  the  question  of  privilege  being  made  to  6  Bac 
-Abr.  618;  Tidd  Pr.  267.  and  1  Dunl.  Pr.  92,  and  to  the 
principal  adjudged  cases  then  extant,  and  it  was  held 
that  the  privilege  from  arrest  secured  to  members  of 
the  legislative  assembly  not  only  exempted  their  per- 
sons from  actual  arrest,  but  also  from  suit  or  any  civil 
process  which  might  interfere  with  their  public  duties 
during  the  oontinuauoe  of  their  privilege. 

Thus  it  will  be  seen  that  the  decisions  are  not  en- 
tirely harmonious  upon  the  question  of  the  extent  of 
the  privilege  In  question ;  but  it  has  been  the  law  in 
this  jurisdiction  from  territorial  times  that  the  priv- 
ilege In  such  a  case  as  that  at  bar  extends  to  exemp- 
tion from  civil  process,  with  or  without  actual  arrest; 
and  in  the  absence  of  more  authoritative  exposition  of 
the  constitutional  provision  from  the  Supreme  Court 
of  the  United  States,  I  shall  hold  that  under  that  pro- 
vision, the  defendant,  as  a  member  of  the  Congress  of 
the  United  States,  was  entitled  to  exemption  from 
service  of  process  upon  him,  although  it  was  not  ao- 
companied  with  an  arrest  of  his  person,  provided  the 
privilege  was  in  forue  at  the  time  of  such  service. 

2.  This  brings  us  to  the  second  proposition  involved, 
namely,  was  the  defendant,  when  served  with  pro- 
cess, *^ going  to"  the  capital  to  attend  a  session  of  the 
house  of  which  he  was  a  member,  within  the  meaning 
of  the  constitutional  provision  ?  No  fixed  time  is  pre- 
scribed by  the  Constitution  during  which,  before  and 
after  the  close  of  the  session,  the  privilege  in  question 
shall  extend.  The  clause  is :  ^*  During  their  attend- 
ance at  the  session  of  their  respective  houses,  and  In 
going  to  and  returning  from  the  same."  It  would  be  a 
superfluous  task  to  go  into  all  the  old  law  on  this  sub- 
ject as  it  once  existed  in  England,  when  members  of 
Parliament  were  allowed  prescribed  periods  of  exemp- 
tion from  arrest,  before  and  after  sessions  of  Parlia- 
ment. An  exhaustive  review  of  the  law,  and  of  the 
English  authorities,  may  be  found  in  the  case  of  Hop^ 
pin  v.  Jenckes,  8  H.  1. 168,  and  nothlng-ean  be  Pipflt- 
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ably  addod  to  what  is  there  said  on  the  subjeot.  In 
Goshiiig's  Law  aud  Practice  of  Legislative  Assemblies* 
at  section  582,  it  is  said :  '*  In  the  Federal  govern- 
ment,  and  in  many  States,  members  are  privileged 
while  going  and  returning  merely  without  other  lim- 
itation of  time.  Where  the  .duration  of  the  privilege 
is  thus  stated,  members  are  entitled  to  a  reasonable, 
or  as  it  was  expressed  by  the  House  of  Commons,  on 
occasion,  a  convenient  time  for  going  aud  returning. 
Thus  they  are  not  obliged  at  the  close  of  the  session  to 
set  out  immediately  on  their  return  home,  but  may 
take  a  reasonable  time  to  settle  their  private  affairs, 
and  prepare  for  the  journey ;  nor  will  the  privilege  be 
forfeited  by  reason  of  some  slight  deviation  from  the 
most  direct  road." 

The  Manual  of  Parliamentary  Practice,  published 
by  authority  of  the  House  of  Representatives  in  1860, 
states  the  rule  thus :  '*  The  time  necessary  forgoing 
to  and  returning  from  Congress  not  being  defined,  it 
will  of  course  be  judged  of  in  every  particular  case  by 
those  who  will  have  to  decide  the  case.  While  privi- 
lege was  understood  in  England  to  extend,  as  It  does 
here,  only  to  exemption  from  arrest,  eundo  mor- 
andoetredeundot  the  House  of  Commons  themselves 
decided  that  a  convenient  time  was  to  be  understood. 
1  Hats.  99, 100.  Nor  is  the  law  so  strict  in  point  of 
time  as  to  require  the  party  to  set  out  immediately 
on  his  return,  but  allows  him  time  to  settle  his 
private  affoirs,  and  to  prepare  for  his  journey,  and 
does  not  even  scan  his  road  very  nicely,  nor 
forfeit  his  protection  for  a  little  deviation  from 
that  which  is  most  direct,  some  necessity  per- 
haps constraining  him  to  do  it.    Str.  966,  987.'* 

Such  also  is  in  substance  the  language  of  Judge 
Story,  in  his  work  on  the  Constitution,  section  864. 
As  a  result  of  the  authorities  that  bear  on  the  ques- 
tion, It  is  held  in  Hopjdn  v.  Jenckea,  supra,  that  the 
privilege  from  arrest  of  a  member  of  Congress  is  lim- 
ited to  the  continuance  of  the  session,  aud  to  a  reason- 
able time  for  going  and  returning ;  aud  this  is  now  the 
law  in  this  country.  What  is  a  reasonable  time  for 
'Agoing  to  and  returning  "  from  the  seat  of  govern- 
ment must  depend  upon  circumstances,  aud  may  be 
difficult  to  determine.  The  observations  of  Judge 
Story,  that  the  law  does  not  scan  the  road  which  the 
member  may  take  in  his  journey  very  nicely,  nor  for- 
feit his  protection  for  a  slight  deviation  from  the 
route  which  is  most  direct,  nor  it  may  be  added, 
measure  with  precision  the  time  alMolutely  necessary 
for  going  to  or  returning  from  the  capital,  furnish  a 
just  and  sensible  test  in  considering  the  question.  To 
euLitle  the  defendant  to  the  privilege. here  invoked,  he 
must  have  been  lu  good  faith  on  his  way  to  the  seat  of 
government  to  enter  upon  the  discharge  of  his  public 
duties;  that  must  have  been  the  primary  object  of  his 
jouruey.  He  must  have  left  his  residence  In  Califor- 
nia with  the  Intent  of  then  going  to  Washington  to 
take  his  seat  in  Congress  to  which  he  was  elected,  and 
the  time  taken  for  the  journey  must  have  been  rea- 
sonable. He  had  a  right,  without  forfeiture  of  his 
privilege,  to  set  out  from  his  residence  at  such  time 
before  the  session  should  open  as  would  enable  him 
conveniently  to  establish  ^U  quarters,  and  settle  his 
family  and  household  affairs  at  the  capital,  and  also,  I 
think,  to  enable  him  to  inform  himself  as  a  new  mem- 
t>er  regarding  pending  legislation,  so  that  he  might 
enter  advisedly  upon  the  discharge  of  his  duties.  A 
slight  deviation  from  the  usual  route  for  rest,  conven- 
ience, or  because  of  family  sickness,  ought  not  to 
cause  a  loss  of  his  privilege.  If  such  deviation  was  but 
an  incident  to  the  principal  journey.  Kor  ought  the 
duration  of  the  privilege  to  be  strictly  measured  by 
the  exact  number  of  days,  with  the  present  facilities 
for  travel  required  for  a  journey  from  ^his  residence  in 
California  to  Washington.    At  the  same  time  his  priv- 


ilege could  not  aud  ought  not  to  avail  him  if  the  de- 
viation was  equivalent  to  an  abandonment  of  the 
original  journey  for  purposes  of  pleasure  or  family 
visiting.  If  when  he  left  his  home  in  California,  his 
intention  was  to  make  a  journey,  not  to  Washington 
but  to  Milwaukee,  there  to  spend  an  indefinite  time 
visiting  relatives,  and  then  to  go  from  Milwaukee  to 
Washington  after  such  prearranged  delay  at  the  for 
mer  place  as  would  still  enable  him  to  arrive  at  the 
capital  in  reasonable  time  to  enter  upon  his  public 
duties,  so  that  it  might  l>e  fairly  said  that  the  object 
of  his  journey  at  the  time  he  set  out  upon  it  was  not 
then  to  go  to  the  capital,  but  elsewhere,  it  is  dear  that 
while  in  Milwaukee  he  could  not  assert  the  constitu- 
tional privilege  of  exemption  from  arrest  or  service  of 
process. 

Applying  these  principles  to  the  facts  as  here  pre- 
sented, I  am  of  the  opinion  that  the  defendant  was 
privileged  from  the  service  of  process  upon  him  in 
these  cases.  It  is  evident  that  when  he  set  out  with 
his  family  from  Pasadena,  his  intended  destination 
was  Washington.  The  primary  object  of  the  journey 
was  to  go  to  the  capital  to  prepare  for  and  enter  upon 
his  duties  as  a  member  of  Congress.  He  had  a  right 
to  exercise  a  reasonable  judgment  in  connection  with 
the  settlement  of  his  family  in  Washington,  as  to  the 
time  required  for  the  accomplishment  of  his  primary 
purpose,  with  its  necessary  incidents.  It  cannot  be 
said  from  the  facts  shown  that  his  destination  was 
Milwaukee.  It  is  evident  that  the  health  of  his  fam- 
ily to  a  large  extent  controlled  his  movements.  Under 
the  oiroumstanoes,  bis  deviation  from  the  direct  route 
was  not  such  as  to  justify  an  inference  of  abandon- 
ment of  the  original  journey  or  its  primary  object. 
His  privilege,  in  visw  of  all  the  facts  shown,  ought 
not,  I  think,  to  be  adjudged  forfeited  by  such  devia- 
tion, nor  ought  the  court  to  measure  with  mathemat- 
ical accur^y  the  davs  and  hours  required  by  the  most 
rapid  course  of  transit  to  travel  from  Pasadena  to 
Washington.  In  shorf  the  defendant  was  in  good 
faith  on  his  way  to  the  seat  of  government  to  enter 
upon  his  public  duties  as  a  member  elect  of  the  forty- 
ninth  Congress  when  the  process  in  these  cases  was 
served  upon  him.  Hie  deviation  to  Milwaukee  was 
but  an  incident  in  the  journey,  and  seems  to  have 
been  occasioned  by  circumstances  which  made  the 
deviation  justifiable  if  not  absolutely  necessary. 
Ho  was  therefore  entitled  to  the  protection  of  his 
privilege. 

The  defendant  having  appeared  specially  in  the 
State  court  both  in  his  motion  to  set  aside  the  service 
of  the  summons  in  these  cases  and  in  his  applioation 
for  the  removal  of  the  cases  to  this  court,  and  the  mo- 
tion made  In  the  State  court  having  been  denied 
without  prejudice  to  a  renewal  of  the  same,  the  de- 
fendant has  not  waived  his  privilege,  and  can  assert  it 
here  with  the  same  force  and  effect  as  if  the  suits  had 
been  brought  and  the  motion  made  In  this  court  in 
the  first  instance.  Atchison  v,  Morris,  supra;  Hark- 
ness  V.  Hyde,  98  U.  S.  476;  Sanderson  v.  Ohio  Cent  R. 
&  C.  Co.,  61  Wis.  609;  8.  C,  21  K.  W.  Rep.  818. 

Motion  to  set  aside  the  service  of  summons  granted. 


MASTEB  AND  8BRV ANT— EMPLOYEES^  LIABIL- 
ITY ACT— DEFECT  IN  CONDITION  OF  WAYSi. 

QITEEirS  BENCH  DIVISION,  JULY  8, 1886. 

Thomas  v.  Quabtsrmains."' 
The  plaintiff  was  employed  in  a  cooling-room  in  the  defend- 
ant*8  brewery.    In  this  room  were  a  boiling  vat  and  a 
cooling  vat,  and  between  them  ran  a  passage  which  was 
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in  part  only  three  feet  wide.  The  ooolingvat  had  a  rim 
rising  sixteen  inches  above  the  level  of  the  i>a8Sage  but  it 
was  not  fenced  or  railed  in.  The  plaintiff  went  along  this 
passage  to  pull  a  board  from  tmder  the  boiling  rat.  This 
board  stuclc  fast  and  then  came  away  suddenly,  so  that 
he  fell  back  into  the  cooling  vat  and  was  scalded.  In  an  ac- 
tion  under  the  Employers'  Liability  Act,  TieZd,  that  the 
plaintiff  could  not  recover,  for  there  was  no  evidence  that 
he  had  been  Injured  by  reason  of  any  defect  in  the  con- 
dition of  the  ways,  works,  or  plant  of  the  brewery,  within 
the  meaning  of  the  act. 

APPEAL  by  motloa  from  the  decision  of  the  judge 
of  the  County  Court  of  Surrey. 

W.  Ordhanit  and  Hewitt^  for  defendant. 
Crump,  Q.  C,  and  Hodson,  for  plaintiff. 

Wiixs,  J.  I  am  of  opinion  that  this  appeal  must  be 
allowed,  and  that  the  defendant  is  entitled  to  have 
judgment  entered  for  him. 

I  will  Inquire  first  what  our  decision  ought  to  be  if 
there  were  no  such  statute  in  force  as  the  Employers' 
Liability  Act,  1880  (43  &  44  Vict.,  ch.  42).  aud  then  I 
will  proceed  to  consider  the  effect  of  that  statute  upon 
this  case.  Apart  from  that  statute  the  plaintiff  could 
not,  in  my  opinion,  maintain  this  action.  I  take  as 
one  element  in  this  case  the  fact  found  by  the  County 
Court  judge  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff;  but  nevertheless  the 
evidence  discloses  a  state  of  facts  which  I  consider 
would  disentitle  him  from  recovering  without  the  aid 
of  the  statute,  for  it  appears  that  if  any  danger  did 
arlHe  from  the  arrangement  of  this  brewery,  and  the 
relative  position  of  the  two  vats  or  of  the  cooling  vat 
aud  the  plank,  that  danger  was  known  to  the  plaintiff, 
aud  that  he,  knowing  the  risk  that  he  ran,  yet  volun- 
tarily did  that  which  resulted.ln  the  injury  for  which 
he  now  claims  compensation.  The  danger,  if  danger 
there  were,  was  certainly  patent,  and  the  plaintiff 
must  have  been  no  less  aware  of  it  than  was  nnj  one 
else  connected  with  the  brewery.  This  being  so,  the 
well-known  principle  which  is  embodied  in  the  maxim 
volenti  nonJU  injuria  applies,  and  the  plaintiff  cannot 
recover. 

There  were  in  the  same  room  at  this  brewery  a  boil- 
ing vat  and  a  cooling  vat ;  between  them  ran  a  passage 
which  was  in  part  only  three  feet  wide,  the  cooling 
vat  had  a  rim  rising  sixteen  Inches  high  above  the 
level  of  the  passage,  but  it  was  not  protected  by  any 
rail  or  fence.  Under  the  boiling  vat  there  was  a  re- 
ceptacle wherein  lay  a  plank  or  board  which  served  as 
alid.  The  plaintiff  went  to  get  this  lid,  he  pulled  it, 
but  as  it  stuck  he  pulled  harder,  when  it  came  away, 
as  he  stated,  all  at  once,  aud  be  fell  back  into  the 
cooling  vat  aud  was  scalded.  The  accident  therefore 
did  not  arise  from  the  narrowness  of  the  passage  con- 
sidered as  a  passage  or  gangway,  but  only  because 
there  was  not  width  in  it  to  enable  a  person  meeting 
with  such  an  accident  to  fall  at  full  length  across 
it. 

Even  supposing  there  were  any  risk  arising  from 
the  passage  being  narrow,  that  risk  was  one  which  the 
plaintiff  could  understand  as  well  as  anyone  else 
could,  nor  could  the  employer  know,  nor  ought  he  to 
know,  any  thing  more  about  either  the  nature  or  ex- 
tent of  the  risk  than  the  plaintiff  himself. 

Out  of  many  cases  to  which  reference  may  be  made, 
WoodUy  V.  Metropolitan  District  Ry.  Co.,  2  Ex.  D.  884, 
and  Drilton  v.  Great  Western  Cotton  Co.,  L,  R.,  7  Ex. 
130,  recognize  in  dear  terms  the  principle  that  a  per- 
son who  continues  in  an  employment  with  full  knowl- 
edge of  the  risk  run,  and  who  voluntarily  goes  to  do 
that  which  he  knows  will  expose  him  to  danger,  can* 


not  recover  for  injuries  so  received,  and  the  reason  of 
this  principle  is  expressed  both  powerfully  and 
tersely  by  Lord  Bramwell  in  a  memorandum  written 
by  him  on  the  case  of  Clayards  v.  Dethickt  12  Q.  B. 
430,  and  printed  in  the  Appendix  B  to  Smith  on  Neg- 
ligence. Lord  Bramwell  there  points  out  'that  in 
such  a  case  the  accident  is  not  due  to  the  defend- 
ant's negligence  but  to  the  voluntary  act  of  the  plain- 
tiff. 

I  now  proceed  to  consider  whether  the  Employers* 
LiabiUty  Act,  1880  (43  &  44  Vict.,  ch.  42),  has  made  any 
difference,  and  whether  the  provisions  of  section  1, 
subsection  1.  apply  to  this  case.  By  that  section  the 
workman  is  entitled  to  the  same  right  of  compensa- 
tion and  remedies  against  the  employer  as  if  he  had 
not  been  a  workman — in  case  he  receives  personal 
injury  caused  "by  reason  of  any  defect  in  the 
condition  of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the  em- 
ployer.'* That  is  there  must  be  such  a  defect  due  to 
the  negligence  of  the  employer  or  those  for  whose 
negligence  he  would  be  responsible  to  a  stranger.  But 
I  can  see  no  evidence  of  any  defect  in  the  condition  of 
either  ways  or  plant.  The  way,  as  a  passage  or  gang- 
way, was  safe  enough,  and  as  far  as  appears,  wide 
enough  for  any  legitimate  use  that  it  could  be  put  to 
as  a  way.  There  was  no  defect  In  the  vat  as  a  vessel 
to  hold  liquor  to  be  cooled.  The  defect,  if  defect  there 
were,  was  not  In  the  way,  considered  as  a  way,  nor  in 
the  vat  considered  as  a  vat,  but  in  the  proximity  of 
the  vat  to  the  place  where  a  piece  of  board  was  kept, 
which  piece  of  board  stuck  by  some  accident  when  re- 
quired for  use.  Now  the  test  whether  machinery  or 
plant  be  defective  or  not  within  the  meaning  of  the 
statute,  laid  down  in  the  case  of  Heske  v.  Samitelson, 
12  Q.  B.  Dlv.  80,  and  adopted  by  the  Court  of  Appeal 
in  Cripps  v.  Judge,  13  Q.  B.  Dlv.  683,  was  whether  the 
machinewasfit  or  unfit  for  the  purpose  for  which  it 
was  applied.  The  same  test  must  of  course  apply  to  a 
"  way,**  aud  following  that  test  I  am  of  opinion  that 
there  was  in  this  case  no  defect  within  the  meaning  of 
section  1,  subsection  1  of  the  statute,  and  therefore 
that  this  case  Is  not  brought  within  the  provisions  of 
the  Employers*  Liability  Act,  1880. 

It  appears  to  me  that  the  decision  in  this  case  must 
turn  on  the  question  whether  the  statute  applies  to 
this  case.  If  I  am  wrong  in  holding  that  it  does  not 
apply  to  this  case  at  all,  then  I  think  that  Weblin  v. 
Ballard,  17  Q.  B.  Dlv.  122,  is  an  authority  which  gov- 
erns the  present  case,  for  that  decision  binds  us,  aud 
it  seems  to  me  to  be  authority  conclusive  for  the 
plaintiff,  it  the  statute  in  question  applies  at  all. 

In  that  case  the  judges  held  that  there  was  evidence 
*'  that  the  ladder  (being  without  hooks  or  stays)  used 
as  it  was  upon  the  crooked  pipe,  was  not  in  a  proper 
condition  for  the  purpose  for  which  it  was  used,  and 
that  therefore  there  was  evidence  of  a  defect  in  the 
condition  of  the  ways  or  plant.**  And  again,  it  was 
there  said  "  the  use  of  the  ladder  appeared  by  the  evi- 
dence to  have  been  so  manifestly  dangerous  that  every 
one  who  saw  the  ladder  so  used  must  have  been 
aware  of  the  danger.  This  it  was  argned  by  the  de- 
fendant proved  that  the  deceased  had  been  guilty  of 
contributory* negligence.    We  do  not  agree.'* 

The  learned  judges  therefore  in  that  case  took  a 
view  of  the  meaning  of  the  clause  at  the  end  of  sec- 
tion 1,  which  enacts  that  a  workman  *'  shall  have  the 
same  right  of  compensation  and  remedies  against  the 
eiiiployer  as  if  the  workman  had  not  been  a  workman 
of  nor  in  the  service  of  the  employer,*'  which  will 
place  him  in  certain  cases  in  a  better  position  than  a 
person  not  in  the  service  of  the  employer.  Such  a 
person,  In  the  circumstances  found  In  the  judgment 
in  that  case,  fully  alive  to  the  danger  he  was  ruuiiing. 
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oertalDly  could  not  have  recovered,  though  asked  by 
the  employer  to  do  the  work.  But  they  held  that  in 
such  cases  the  defense  that  the  servant  has  contracted 
to  take  upon  himself  the  known  risks  attending  the 
engagement ,  is,  by  the  statute,  taken  away  from  an 
employer  when  sued  by  a  workman  under  the  act.  In 
the  case  of  a  servant  this  is  probably  equivalent  to 
saying  that  the  defense  that  he  knew  of  the  danger  is 
taken  away,  and  it  seems  to  have  been  so  treated  in 
that  case.  Speaking  for  myself  it  seems  tome  that 
this  really  does  place  the  servant,  not  in  the  same 
position  as  a  stranger,  but  in  a  better  position.  It  Is 
very  difficult  at  all  times  to  apply  a  hypothesis  which 
is  contrary  to  the  fact.  Is  the  hypothetical  person, 
not  in  the  service  of  the  employer,  to  be  treated  as  a 
person  lawfully  engaged  in  the  operation  in  question, 
or  unlawfully  there ;  as  a  person  doing  the  operation 
at  the  request  of  the  employer  or  as  a  volunteer? 
These  are  questions  which  suggest  only  samples  of  the 
difficulty  of  applying  an  incomplete  hypothesis  to  a 
state  of  facts  which  really  negatives  the  hypothesis. 
Without  therefore  expressing  any  doubt  as  to  the  cor- 
rectness of  the  decision  in  Weblin  v.  BdUard^  17  Q.  B. 
Diy.  122, 1  should  have  desired,  had  It  been  necessary, 
carefully  to  consider  whether  the  fact,  that  the  de- 
fendant in  such  cases  can  no  longer  set  up  the  defense 
that  the  plaintiff  contracted  to  take  the  risks  of  the 
service,  also  precludes  him  from  setting  up  that  in  the 
particular  operation  which  in  the  particular  case 
caused  the  injury,  the  plaintiff,  treating  him  as  not  a 
servant,  must  yet  have  perfectly  appreciated  the  dan- 
ger of  what  he  was  going  to  do.  This  is  not  stated  in 
terms  in  WebUn  v.  BaUard,  17  Q.  B.  Div.  122,  but  it 
certainly  seems  involved  in  the  decision,  and  it  is  diffi- 
cult to  see  how  any  such  distinction  as  I  have  referred 
to,  and  which  was  pressed  upon  us  in  the  argument, 
can  be  maintained.  The  result  certainly  seems  to 
place  the  workman  in  a  better  position  than  a  stranger, 
aud  in  his  case,  to  deprive  the  employer  of  the  benefit 
of  the  maxim,  volenti  tu>n  fit  injuria.  My  ground 
therefore  in  this  case  for  holding  that  the  defendant 
is  not  liable  is  that,  in  my  opinion,  the]  facts  of  this 
case  do  not  bring  it  within  the  statute,  and  that  there- 
fore the  provisions  of  48  &  44  Vict.,  oh.  42,  do  not  ap- 
ply to  it  at  aU. 

Qrantham,  J.  I  also  am  of  opinion  that  this  case  is 
not  within  the  Employers*  Liability  Act,  1880.  That 
act  enacts,  I  think,  in  effect  that  a  servant  shall  be  in 
the  same  position  as  a  stranger.  Could  a  stranger 
have  recovered  in  this  sectiouT  The  authorities  are 
all  unanimous  to  the  effect  that  he  could  not.  Reliance 
was  placed  by  the  plaintiff  on  Weblin  v.  BaUard,  17  Q. 
B.  Div.  122,  but  that  case  is  not  an  authority  in  his 
favor,  for  the  judges  decided  it  on  the  ground  that  the 
ladder  was  not  in  a  proper  condition  for  the  purpose 
for  which  it  was  used,  so  that  there  was  evidence  of  a 
defect  in  the  condition  of  the  ways  or  plant,  whereas 
in  this  case  there  was  no  such  evidence.  The  way  was, 
as  a  way,  perfect,  and  the  vat  was,  as  a  vat,  perfect, 
and  therefore  the  section  of43&  44  Yict,  ch.  42,  on 
which  reliance  has  been  placed,  does  not  apply  to  this 
case. 

I  agree  with  my  Brother  Wills,  iu  the  view  which  he 
has  expressed  as  to  the  construction  of  the  statute  on 
which  the  judgment  in  Weblin  v.  Ballard,  17  Q.  B.  Div. 
122,  is  based,  and  I  think  that  the  learned  judges  hav- 
ing found  that  the  ladder  was  in  itself  dangerous, their 
judgment  does  not  cover  this  case. 

In  Heske  v.  Samuelson,  12  Q.  B.  Div.  80,  the  lift  was 
also  in  itself  dangerous,  so  that  in  both  those  cases 
there  was  a  defect  within  the  meaning  of  the  act, 
which  we  do  not  find  exists  in  this  case. 

Judgment  for  the  defendant. 

Leave  to  appeal  granted. 


CONSTITUTIONAL  LAWSEQULATION  OF  COM- 
MERGE— STATE  LAW  FORBIDDINQ  DIS- 
CRIMINATION  BY  CARRIERS-CON- 
TRACTS FOR  CARRIAGE  RE- 
TOND  STATE. 

BHODB  ISLAND  SUPBEMB  GOUBT, 
MAT  5, 1886. 

Pbovidkncb  Coal  Co.  v.  Pbovtdxncb,  etc.,  R.  Co. 

A  statute,  which  forbids  discrimination  by  a  common  carrier 
in  his  charges  for  transportation,  applies  to  contracts 
made  in  this  State  for  transportation  to  points  beyond  the 
State,  and  is  not  in  conflict  with  the  provision  of  the  Oon- 
stitntlon  of  the  United  States,  that  **  Congress  shall  have 
power  •  ♦  ♦  to  regulate  commerce  •  ♦  ♦  with 
foreign  nations  and  among  the  several  States, 

BILL  iu  equity  for  an  account  and  injunction.    On 
exceptions  to  the  answer.    The  opinion  states  the 
question. 

JameB  TiUinghoMt,  for  complainant. 

CharleM  Hart  and  Edtoin  MetcaJf,  for  respondent. 

THiXiiNOHABT,  J.  The  main  questions  presented  for 
our  consideration  by  the  numerous  exceptions  to  the 
defendant's  answer  to  the  bill  are,  first,  whether  the 
provisions  of  Pnbllc  Statutes  R.  I.,  chapter  189,  which 
prohibit  discriminations  being  made  by  common  car- 
riers in  the  transportation  of  goods  and  merchandisct 
can  be  construed  to  affect  contracts  made  in  this  State 
for  the  transportation  of  goods  and  merchandise  to 
points  beyond  the  limits  thereof;  and  second,  if  they 
can  be  so  construed,  whether  they  are  not  to  that  ex- 
tent in  conflict  with  the  **  commercial  clause  *'  of  the 
Constitution  of  the  United  States,  which  provides  that 
"  the  Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States.*' 
The  defendants  are  common  carriers  owning  and 
operating  the  Providence  and  Worcester  railroad, 
which  is  situated  partly  in  Rhode  Island  and  partly  in 
Massachusetts.  The  corporation  has  been  consoli- 
dated under  the  statutes  of  both  States.  The  bill 
seeks  relief  against  the  defendants  for  discriminations 
alleged  to  have  been  made  by  them  against  the  plaiu- 
tiffis,  both  on  contracts  for  the  transportation  of  mer- 
chandise to  points  within  this  State,  aud  also  to  points 
without  the  State,  on  the  line  of  their  road.  Most  of 
the  exceptions  are  to  the  refusal  of  defendants  to 
answer  the  allegations  of  the  bill  as  to  business  trans- 
acted by  them  on  contracts  made  for  the  shipment  of 
merchandise  to  points  without  the  State.  The  de- 
fendants contend  that  they  are  not  called  upon  to 
answer  these  allegations,  because  they  are  only  a 
Rhode  Island  corporation,  owning  aud  operating  a 
railroad  wholly  in  this  State ;  that  part  of  the  road  be- 
yond the  limits  thereof  being  owned  aud  controlled 
by  another  and  distinct  corporation,  created  by  and 
only  amenable  to  the  laws  of  another  State.  By  ttie 
express  provisions  of  the  defendant's  act  of  incorpo- 
ration in  this  State,  of  May,  1844,  sections  15  to  18,  the 
consolidated  company  forms  but  one  corporation,  and 
by  section  18  it  is  expressly  made  subject  to  all  the 
duties  and  liabilities  of  the  Providence  and  Worcester 
Railroad  Company  created  by  the  provisions  of  this 
act  and  to  the  general  laws  of  this  State  to  the  same 
extent  as  the  said  Providence  and  Worcester  Railroad 
Company  and  the  stockholders  therein  would  have 
l>een  had  the  whole  line  of  said  railroad  been  located 
within  the  limits  of  this  State.  The  defendants  then 
are  a  consolidated  railroad  company  owning  and  oper- 
ating a  railroad  extending,  as  alleged  In  the  bill,  from 
Providence,  Rhode  Island,  to  Worcester,  Massachu- 
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setts ;  and  we  think  it  Is  well  settled  that  snoh  a  cor- 
poration Is  but  one  entity,  "and  that  the  acts  and 
neglects  of  the  corporation  are  done  bj  it  as  a 
whole." 

In  Beaton,  etc.,  R.  Co.  v.  New  York,  eto,,  JR.  Co,  18 
R.  I.  2Q0,  262,  this  court,  speaking  of  the  Boston.  Hart- 
ford and  Erie  Railroad  Pompauy,  which  was  chartered 
by  the  State  of  Connecticut,  sajs  that  it  '*  was  not  a 
Rhode  Island  corporation  except  so  far  as  it  became, 
by  yirtne  of  the  sale  and  action  of  the  Legislature,  the 
saooessor  of  the  Hartford,  Providence  and  FishkiU 
Railroad  Company.  Yet  as  a  foreign  corporation  it 
might  be  empowered  to  own  and  operate  a  railroad 
within  this  State,  the  policy  of  such  authority  being 
wholly  within  the  discretion  of  the  Legislatnre." 
*  *  •  "But  the  Boston,  Hartford  and  Erie  Rail- 
road Company  can  hardly  be  regarded  as  a  foreign 
corporation.  True,  it  was  not  a  Rhode  Island  corpo- 
ration in  the  sense  that  it  was  chartered  here,  but  it 
was  subject  to  Rhode  Island  laws  and  control  as  fully 
as  a  domestic  railroad  company."  And  then,  after  re- 
citing the  legislative  action  concerning  it,  the  court 
further  says,  "  it  was  thenceforth  a  corporation  in  this 
State,  though  not  ol  this  State." 

In  ScojIeW  v.Lake  fiTiore.  etc., B. Co., 43  OhioSt.571;  S. 
C,  54  Am.  Rep.  846,  wherein  this  question  has  recently 
been  fully  considered  by  the  Supreme  Conrt  of  Ohio, 
the  court  says:  *'A  further  question  is  presented, 
whether  the  decree  for  plalntilliB  should  be  limited  to 
and  enforced  only  In  this  State,  or  should  it  extend  to 
and  be  enforced  against  the  defendant  at  all  points 
reached  by  defendant's  railroad,  its  branches  and  con- 
necting lines  7  "  "The  District  Court  finds  that  the 
defendant  is  a  consolidated  company,  its  lines  of  road 
"extending  to  various  points  in  Pennsylvania,  New 
York,  Ohio,  Indiana,  Michigan  and  Illinois.  It  is  an 
artificial  person  and  the  same  person  in  all  this  ter- 
ritory, and  this  court  has  acquired  jurisdiction  of  the 
person  of  the  corporation  and  the  right  to  enforce  all 
proper  decrees  against  it."    *    *    * 

*'  The  railroad  is  an  entirety,  whether  within  the 
State  or  without;  and  the  artificial  person,  by  the  acts 
of  the  several  States  authorizing  consolidation,  has 
been  created  one  and  not  two  or  more,  and  no  reason 
is  perceived  why  it  may  not  be  dealt  with  by  the 
courts  of  either  State  that  has  procured  jurisdiction." 
"This  artificial  person  not  only  holds  itself  out,  but 
does  make  contracts  for  the  transportation  of  freight 
over  its  connecting  lines  as  well  as  its  own  line,  and  it 
makes  rates  to  points  only  reached  by  connecting 
lines.  No  reason  is  perceived  why  it  should  not  be 
ordered  to  make  no  discriminations  to  the  injury  of 
the  plaintiff  In  Its  rates  to  points  thus  reached.  Of 
course  it  may,  at  any  time,  refuse  to  make  any  rates 
beyond  its  own  lines;  but  If  it  makes  rates  to  points 
on  connecting  lines,  the  rates  should  be  equal  to  aU." 
See  also  MoDi^ffee  v.  Portkind,  etc.,  R  Co.,  62  N.  H. 
430;S.C.,  13  Am.  Rep.  72;  Peik  v.  Chicago,  etc,  R. 
Co.,  94  U.  S.  164,  176;  JEfome  v.  Bostorn  etc,  B.  Co.,  18 
Fed.  Rep.  60. 

This  doctrine  is  now  so  fully  settled  that  a  review  of 
the  cases  is  quite  unnecessary. 

Construing  the  statute  then,  to  include  contracts  for 
the  transportation  of  merchandise  to  points  without 
the  State  on  the  line  of  defendants'  road.  Is  it  obnox- 
ious to  the  constltntlonal  provision  before  mentioned? 
We  do  not  think  it  is.  It  is  not  in  our  judgment  a 
regulation  of  commerce  within  the  meaning  of  the 
"  commercial  clause  "  as  heretofore  construed,  either 
by  the  State  oourts.or  by  the  final  arbiter  of  questions 
of  that  sort— the  Supreme  Court  of  the  United  States. 
It  opposes  no  obstruction  and  causes  no  delay  to  com- 
merce. Neither  does  it  lay  auy  tax  thereon  so  as  to 
make  it  obnoxious  to  the  rule  as  laid  down  by  the 
Supreme  Court  of  the  United  States   in  EayB  v. 


Pac</lclfafl  Steamship  Co.,  17  How.  696;  Morgan  v. 
Parham,  16  WaU.  471;  SUamahip  Co.  v.  Port  Wardens, 
6  id.  31;  Case  of  the  StaU  Freight  Tax,  15  id.  232;  Hen^ 
derson  v.  Mayor  of  New  York,  92  U.  S.  259;  Walling  v. 
Michigan,  116  Id.  446;  Olouoeater  Ferry  Co.  v.  Pennnyl- 
vania,  114  Id.  196,  and  many  others  of  the  same  class. 
It  simply  prohibits  discrimination  being  made  in  favor 
of  one  and  against  another  having  occasion  to  use  the 
facilities  afforded  for  the  transportation  of  goods  by 
common  carriers  under  like  circumstances,  a  substan- 
tial declaration  of  the  common-law  doctrine  upon  this 
subject.  Messenger  v.  Pennsylvania  B.  Co.,  87  N.  J. 
Law,  531 ;  S.  C,  18  Am.  Rep.  754;  Chicago,  etc.,  R.  Co. 
V.  People,  67  111.  11.  And  although  a  statute  of  this 
sort  may  doubtless  be  properly  said  to  affect  com- 
merce, yet  as  held  in  the  State  Tax  Railway  Gross  Re» 
oeipts,  15  Wall.  284,  293,  "it  is  not  every  thing  that  af- 
fects oommerce^that  amounts  to  a  regulation  of  it 
within  the  meaning  of  the  Constitution." 

In  Peik  v.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164,  in  which 
the  power  of  the  Legislature  of  Wisconsin  to  provide 
by  law  for  a  maximum  charge  to  be  made  for  fare  and 
freight  for  the  ti-ansportatlon  of  persons  and  property 
carried  within  the  State,  or  taken  up  outside  the  State 
and  brought  within  it,  or  taken  up  inside  and  carried 
without,  was  considered,  the  Supreme  Court  of  the 
United  States  says : 

"As  to  the  effect  of  the  statute  as  a  regulation  of  in- 
terstate commerce,  the  law  is  confined  to  State  com- 
merce, or  such  interstate  commerce  as  directly  affects 
the  people  of  Wisconsin.  Until  Congress  acts  in  ref- 
erence to  the  relations  of  this  company  to  interstate 
commerce,  it  is  certainly  within  the  power  of  Wiscon- 
sin to  regulate  its  fares,  etc.,  so  far  as  they  are  of  do- 
mestic concern.  *Wlth  the  people  of  Wisconsin  this 
company  has  domestic  relations.  Incidentally  these 
may  reach  beyond  the  State.  But  certainly  until  Con- 
gress undertakes  to  legislate  for  those  who  are  without 
the  State,  Wisconsin  may  provide  for  those  within, 
even  though  it  may  indirectly  affect  those  without." 

In  the  case  of  Chicago,  etc,  R.  Co.  r,  Iowa,  94  U.  S. 
155, 161,  the  same  doctrine  was  maintained. 

The  conclusion  deduclble  from  the  numerous  decis- 
ions bearing  upon  this  subject,  as  well  stated  by  the 
Supreme  Court  of  Indiana  in  Western  Union  Tel  Co, 
y.  PendUton,  95  Ind.  12;  S.  C,  48  Am.  Rep.  692,  "  is, 
that  the  States  cannot  embarrass  commercial  com- 
munication, abridge  the  freedom  of  commerce,  dis- 
criminate in  favor  of  the  products  of  one  State, 
lay  burdens  upon  the  instruments  of  commerce, 
or  exact  licenses  from  persons,  natural  or  artificial, 
engaged  In  interstate  commerce."  See  cases  there 
cited. 

Accepting  this  as  a  summary  of  the  law  applicable 
to  the  case  before  us,  we  do  not  see  that  the  statute 
under  consideration  is  obnoxious  thereto.  Commer- 
cial intercourse  is  not  thereby  abridged  or  fettered, 
and  no  new  duty  or  burden  is  Imposed  thereon.  The 
defendants  are  only  called  upon  to  do,  under  a  certain 
penalty,  precisely  what  the  common  law  declares  it  to 
be  their  duty  to  do  without  the  statute,  vlz.,;to  treat 
all  alike  under  similar  circumstances— a  mere  police 
regulation. 

The  Supreme  Court  of  Illinois  has  recently  had  oc- 
casion to  construe  a  similar  statute,  and  in  so  doing 
inter  alia  says :  "  It  is  no  doubt  true  that  the  statute 
to  prevent  unjust  discrimination  in  the  rates  of 
charges  of  railroad  companies,  under  which  this  ac- 
tion was  brought,  may  affect  commerce,  but  In  our 
judgment  it  cannot  be  said  to  be  a  law  regulating  com- 
merce among  the  States,  within  the  meaning  of  the 
Federal  Constitution.  The  law  does  not  purport  to 
exercise  control  over  any  railroad  corporation  except 
those  that  own  or  operate  a  railroad  in  the  State,  such 
corporations  as  have  domestic  relations  with  the  peo- 
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pleof  the  State;  and  aa  we  underatand  the  deolsions 
of  the  Sapreme  Goart  of  the  United  States,  similar 
laws  enacted  by  State  aathoritj  have  been  upheld  and 
sustained,  although  such  laws  may  affect  commerce." 
Biople  V.  Wabaah,  etc,  R.  Co.,  104  111.  476.  See  also 
HaU  y.  DeCuir,  95  CJ.  S.  485,  487 ;  I^ik  y.  Chicaga,  etc,. 
JR.  Co.y  94  id.  164;  Chicago,  etc,,  R.  Co.  v.  Iowa,  id.  155; 
Munn  v.  lUinoU,  id.  US. 

The  exceptions  are  sustained  in  so  far  as  they  are 
based  upon  the  omission  of  the  defendants  to  answer 
the  allegations  of  the  bill  as  to  transactions  reaching 
beyond  the  limits  of.the  State. 


TAXATION-'JSA  TIONAL  BAJSK  BTOOK-^RiaET  TO 

DEDUCT  BONA  FIDE  INDEBTEDNESS-- 

JUDICIAL  NOTICE. 

SUPREME  COUBT  OF  INDIANA,  JUNE  S5,  1888. 

Wasson  V.  First  Nat.  Bank.* 
In  the  assessment  and  taxation  of  shares  of  national  bank 
stock,  the  owners  thereof,  having  no  other  credits  or  mon- 
eyed capital,  are  entitled  to  deduct  their  hona  fide  debts 
from  the  assessed  value  of  such  shares  of  stock. 
Courts  will  take  judicial  notice  of  the  fact  that  national  bank 
stock  constitutes  a  material  portion  of  the  moneyed  capi- 
tal of  .the  State. 

A  PPEAL  from  Marion  Supreme  Court. 

WiUiatn  A.  Ketcham,  for  appellant. 

R.  N.  Lanib,  A.  L.  Mason  and  Ralph  HiU,  for  ap- 
pellee. 

ZoLLABS,  J.  It  is  well  settled  that  this  court  will 
not  grant  a  rehearing  upon  grounds  not  urged  In  ar- 
gument preceding  the  decisions.  Board  Comm*r8  of 
Marion  Co.  v.  Center  Tp.,  105  Ind.  422,  and  cases  there 
cited.  The  main  question  presented  by  the  record  in 
this  case  is  an  important  one.  A  rehearing  was 
granted,  and  an  oral  argument  solicited  by  the  court 
upon  that  question.  It  is  now  alleged  that  the  com- 
plaint is  technically  defective.  These  objections  were 
not  urged  in  argument  prior  to  the  former  decisions, 
and  as  a  rehearing  would  not  have  been  granted  on 
account  of  them,  we  think  that  in  this  particular  case 
they  should  not  enter  into  the  decision.  Without  in- 
tending to  commit  the  court  in  the  way  of  a  ruling  we 
may  say,  in  passing,  that  if  we  were  to  write  upon 
those  questions  as  at  present  advised,  we  should  feel 
constrained  to  hold  that  the  objections  are  not  well 
taken.  If  however  appellant  is  correct  in  his  conten- 
tion he  may  make  available  what  he  now  urges  byway 
of  an  answer  below. 

The  one  important  question  presented  by  the  record 
is  this :  In  the  assessment  and  taxation  of  shares  of 
national  bank  stock,  are  the  owners  thereof,  having  no 
credits  or  moneyed  capital  from  which  to  deduct  their 
bona  fide  debts,  entitled  to  deduct  them  from  the  as- 
sessed value  of  such  shares  of  stock?  The  law  of  this 
State  provides  that  in  the  assessment  and  taxation  of 
what  in  the  statute  is  denominated  credits,  the  indi- 
vidual tax  payer,  as  owner  thereof,  may  deduct  there- 
from his  bona  fide  debts,  except  debts  of  certain  desig- 
:)ated  classes.    Rev.  Stat.  1881,  §§  6832,  6388.  6336. 

The  first  question  for  decision  is,  from  what  credits 
may  such  debts  be  deducted  by  the  individual  tax 
payer,  and  what  does  the  word  "  credit  **  include? 

The  statute  further  provides  that  the  assessor  shall 
furnish  to  the  tax  payer  blanks  upon  which  he  shall 
furnish  a  list  of  his  personal  property  of  every  descrip- 
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tion  owned  by  him  on  the  first  day  of  April.  Section 
6330,  Hev.  Stat.  1881. 

So  far  as  material  here,  section  6382  is  as  follows: 
**  In  making  out  the  statement  each  person  shall  put 
down  the  credits  due  and  owing  from  any  person  or 
corporation,  whether  in  or  out  of  the  county,  sepa- 
rately from  the  rest  of  his  personal  property;  and 
every  credit  for  a  sum  certain,  payable  either  in 
money  or  labor,  shall  be  valued  at  a  fair  cash  value  for 
the  sum  so  payable ;  and  if  for  any  article  of  property 
orforlal>or,  or  for  services  of  any  kind,  it  shall  be 
valued  at  the  current  price  of  such  property,  labor  or 
services.  In  making  up  the  amonnt  of  credits  which 
any  person  is  required  to  list  for  himself  or  for  any 
other  person,  company  or  corporation,  he  shall  be  en- 
titled to  deduct  from  the  gross  amount  of  credits  the 
amount  of  all  bona  fide  debts  owlug  by  such  person, 
company  or  corporation  to  any  other  person,  com- 
pany, or  corporation,  for  a  consideration   received. 

*  *  *  Nothing  in  this  section  shall  be  so  con- 
strued as  to  authorize  any  deductions  allowed  by  this 
section  to  be  made  from  the  value  of  any  other  item  of 
taxation  than  credits.  In  makiug  out  the  statement 
he  shall  also  exhibit  to  the  assessor,  for  the  purpose  of 
valuation,  a  list  of  all  notes,  drafts,  mortgages  and 
judgments  held  or  owned  by  him ;  and  he  shall  also, 
for  the  information  of  the  assessor,  furnishing  him 
with  a  list  containing  the  number  and  amount  of  all 
United  States  bonds  and  notes,  and  other  securities  of 
the  United  States  not  taxable,  held  or  owned  by  him 
on  the  said  first  day  of  April." 

The  tax  payer  is  not  allowed  to  temporarily  convert 
his  property  and  money  into  non-taxable  securities  for 
the  purpose  of  escaping  taxation.  The  above  provis- 
ion of  the  section  is  perhaps  to  insure  good  faith  in 
that  regard,  by  furnishing  the  assessor  some  data  from 
which  to  determine  as  to  whether  or  not  the  tax  payer 
by  such  conversion  has  attempted  to  evade  taxation. 
See  also  section  6335. 

The  list  furnished  to  the  tax  payer  has  two  columns 
in  which  to  set  down  the  value  of  the  articles  of  per- 
sonal property  or  credits,  etc.  In  one  of  these  the  tax 
payer  is  required  to  set  down  the  value,  and  the  other 
is  designed  to  be  used  by  the  assessor  for  a  like  pur- 
pose. If  the  value  afiOxed  by  the  tax  payer  is  satisfac- 
tory to  the  assesqpr,  he  may  adopt  it ;  If  it  is  not,  he 
may  disregard  it  and  affix  a  valuation  of  his  own.  It 
is  required  by  the  several  sections  of  the  statute,  and 
especially  by  sections  6330  and  6336,  that  the  tax  payer 
shall  put  down  upon  the  list  furnished  to  him  all  of 
his  personal  property,  including  credits  due  to  him  of 
every  description.  In  putting  down  *'  the  credits  due 
and  owln&'*  the  tax  payer  is  not  ^required  to  itemize, 
but  may  put  down  the  sum  of  them  all,  and  his  esti- 
mate of  their  value.  In  this  he  may  be  mistaken,  or 
he  may  intentionally  underestimate  their  value.  For 
the  purpose  of  enabling  the  assessor  to  detect  and  cor- 
rect the  wrong,  it  is  provided  in  the  latter  part  of  sec- 
tion 6332,  supra,  that  the  tax  payer  shall  exhibit  to 
him  a  list  of  all  notes,  drafts,  mortgages  and  judg- 
ments held  or  owned,  etc.  These  are  not  to  be  fur- 
nished for  the  purpose  of  being  listed  by  the  assessor, 
but  for  the  purpose  of  valuation. 

Of  course  if  the  owner  has  neglected  to  list  them  the 
assessor  may  do  so,  but  the  law  comtemplates  a  listing 
by  the  tax  payer.  This  all  shows  that  notes,  drafts, 
mortgages  and  judgments  are  all  credit,  within  the 
meaning  of  that  section  of  the  statute,  and  hence 
credits  from  which  the  designated  bona  fide  debt  may 
be  deducted  by  the  tax  payer.  This,  it  seems  to  us, 
must  be  plain.  The  statute  also  provides  the  form  of 
the  schedule  to  be  furnished  by  the  assessor  to  the  tax 
payer.  Section  6336.  That  schedule  is  full  and  speci- 
fic, and  was  intended  to  and  does  provide  in  detail  the 
place  and  manner  of  listing  for  taxation  all  articles 


312 


THE  ALBANY  LAW  JOURNAL. 


and  items  of  personal  property,  inoluding  monejed 
capital  and  credits  of  every  description.  These  are  to 
be  pat  down  opposite  to  numbers.  The  first  five  num- 
bers or  items  are  as  follows :  **  (I)  Money  on  hand  or 
on  deposit,  within  or  without  tliis  State,  subject  to 
my  order,  check  or  draft ;  (2)  all  money  loaned  by  me 
either  on  time  or  on  call ;  (8)  all  bonds  t>elonging  to 
me,  or  in  which  I  have  any  interest,  issued  by  bodies 
corporate  either  within  or  without  this  State;  (4)  all 
bonds  belonging  to  me,  or  in  which  I  have  any  inter- 
est, issued  by  public  corporations,  including  State, 
county,  city,  town  and  all  other  bonds  of  this  class; 
(5)  all  shares  of  stock  In  any  corporation  formed  out- 
side of  this  State,  and  also  all  shares  of  stock  in  any 
corporation  formed  in  this  State  and  conducting  busi- 
ness outside  of  this  State.*' 

From  the  above  items  the  schedule  makes  no  provis- 
ion for  deducting  the  designated  bona  fide  debts  of  the 
tax  payers.  It  will  be  observed  also  that  the  above 
items  do  not  include  the  **  credits  **  mentioned  in  sec- 
tion 6832,  supra.  Nor  do  they  include  **  money  or  in- 
terest,*' except  as  that  may  be  included  in  and  as 
meaning  the  same  as  money  loaned.  The  only  other 
number  or  item  in  the  schedule  material  here  is  num- 
ber or  item  82,  at  the  close  of  the  schedule,  which  is  as 
follows:  "(82)  Credits  (by  which  is  meant  whatever  is 
due  to  the  party  from  any  other  person,  company  or 
corporation,  in  the  shape  of  labor,  property  or  money) 

amounting  to  $ ,  less  my  bona  fide  indebtedness 

(subtracted  from  the  credits),  | ,  leaving  a  residue 

of  credits  amounting  to  $—-.'*  This  item  in  the 
schedule  Is  In  perfect  harmony  with  our  oonstmctlou 
of  section  6332,  supra,  and  embraces  the  same  kind  of 
credits,  and  none  other,  from  which  the  bona  fide 
debts  may  be  deducted.  It  does  not  include  the  first 
two  items  in  the  schedule — money  on  hand  or  on  de- 
posit, and  money  loaned  on  time  or  on  call ;  nor  does 
it  Include  the  items  of  bonds  and  stocks.  It  therefore 
Includes  notes,  drafts,  mortgages  and  judgments  held 
or  owned  by  tax  payers,  except  they  are  to  secure 
money  loaned ;  amounts  due  them  for  goods  and  va- 
rious manufactured  articles  sold  at  wholesale  or  retail, 
for  material  furnished,  for  work  and  labor,  for  profes- 
sional services ;  amounts  due  upon  public  improve- 
ments, on  accounts  of  laud  sold ;  and  all  other  credits 
of  every  description,  due  from  any  person,  company  or 
Dorporatlon,  In  the  shape  of  labor,  property  or  money, 
except  amounts  due  on  loans  on  time  or  on  oalL  And 
this  is  so,  whether  the  notes,  mortgages,  judgments 
find  the  other  items  of  indebtedness  draw  interest  un- 
der the  provisions  of  our  law.  As  a  usual  thing,  notes 
»nd  mortgages  draw  Interest,  and  so  as  a  general  thing 
other  accounts,  for  goods,  raw  material  and  manufac- 
tured articles  sold,  draw  interest  after  the  expiration 
of  stated  periods  of  credit.  The  fact  then  that  cred- 
its may  draw  interest  makes  no  difference  under  the 
schedule  and  section  6332,  sttpro. 

Section  6335,  at  first  blush,  seems  to  be  in  conflict 
with  the  above  sections  as  we  construe  them.  That 
section  is  by  way  of  a  limitation  upon  deductions  to 
be  made  by  the  tax  payer.  It  provides  that  **  no  per- 
son, company  or  corporation  shall  be  entitled  to  any 
deduction  from  the  amount  of  any  bonds,  stocks, 
money  loaned,  or  money  at  interest,**  etc.  If  "money 
at  interest  **  as  used  in  the  section  means  any  thing 
different  from  money  loaned— if  in  other  words,  it 
means  that  because  accounts,  notes,  judgments,  etc., 
may  draw  interest,  they  are  "money  at  interest*' — 
then  clearly  the  section  that  far  is  in  conflict  with  the 
schedule  and  section  6382,  ftupra.  It  is  a  settled  rule 
that  in  the  construction  of  a  statute  all  of  its  various 
sections  and  provisions  must  be  construed  together, 
BO  as  to  ascertain  the  intention  of  the  law  makers,  and 
make  the  statute  In  all  its  parts  consistent  as  a  whole. 


Thus  construing  the  statute,  we  have  no  doubt  that 
"  money  at  interest  **  was  used  as  the  equivalent  of 
money  loaned  In  ordinary  parlance,  "  money  at  in- 
terest** has  reference  more  to  money  loaned  than  to 
interest-bearing  notes  and  accounts  reoelved  for  prop- 
erty sold.   

Section  6878,  in  giving  a  definition  of  the  terms 
"  personal  estate  **  and  "  personal  property  '*  as  used 
in  the  act,  provides  that  they  shall  include,  among 
other  things,  all  rights,  credits,  choses  in  action,  all 
bonds  and  stocks,  all  money  at  interest,  and  all  oihtat 
credits  and  investments.  Here  evidently  the  term 
"money  at  interest**  does  not  mean  accounts  and 
choses  in  astion  drawing  interest,  but  money  loaned. 

In  section  6286  the  term  "  money  loaned  '*  is  used* 
and  not  the  term  *' money  at  interest.**  Thus  the 
terms  "money  loaned**  and  "money  at  interest*' 
seem  to  be  used  in  the  act  as  convertible  terms.  If 
however  there  were  an  irreconcilable  confiict  between 
6332  and  6386,  which  provides  the  schedule,  the  latter 
must  govern.  The  schedule  Is  the  summing  up  and 
putting  in  shape  for  practical  nse  what  is  provided  in 
the  preceding  sections.  The  schedule  has  heretofore 
been  regarded  as  controlling.  It  was  so  regarded  un- 
der the  tax  law  of  1852,  as  amended  In  1869.  Clark  v. 
Carter^  40  Ind.  190.  It  was  so  under  the  tax  law  of 
1872.  Matter  of  Campbell^  71  id.  512.  It  may  be  ob- 
served in  passing  that  the  act  of  1872  is  materially  dif- 
ferent from  the  act  of  1881.  And  so  the  Supreme 
Court  of  the  United  States,  in  construing  the  tax  law 
of  1872,  placed  Its  decision  upon  the  schedule.  EwmM- 
ffiUe  Nat,  Dank  v.  Britton,  105  U.  S.  822. 

Upon  the  examination  of  the  whole  statute  we  are 
clearly  of  the  opinion  that  the  individual  tax  payer 
may  deduct  his  bona  fide  debts,  of  the  class  designated 
in  the  act,  from  all  his  moneyed  capital  and  credits, 
except  from  the  classes  specified  in  the  first  five  items 
of  the  schedule  as  above  set  out,  via.,  money  on  hand 
or  on  deposit,  money  loaned,  bonds,  and  shares  of 
stock  in  corporations. 

The  National  Bank  Act  provides  that  the  shares  of 
stock  in  the  national  banks  may  be  subjected  to  taxa- 
tion under  the  laws  of  the  State,  with  other  personal 
property,  "subject  only  to  the  two  restrictions  that 
the  taxation  shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  such  State,  and  that  the  shares  of 
any  national  banking  association  owned  by  non-resi- 
dents of  any  State  shall  be  taxed  in  the  city  or  town 
where  the  bank  Is  located,  and  not  elsewhere."  Sec- 
tion 5219,  Rev.  Stats.  U.  S. 

The  limitations  upon  the  taxation  of  shares  of  na- 
tional bank  stocky  imposed  by  the  above  section  are 
imposed  In  almost  the  same  language  by  our  statute. 
Rev.  Stat.  1881,  89  6306, 6807.  It  has  been  many  times 
held  by  the  Supreme  Court  of  the^United  States  that 
the  authority  of  the  States  to  tax  shares  of  national 
bank  stock  is  derived  wholly  from  the  above  act  of 
Congress,  and  that  without  the  consent  of  Congress 
these  bank  stock  shares  could  not  be  taxed  by  State 
authorities  at  all.  IfcCuUoc^  v.  Afaryland,  4  Wheat. 
816;  Osbomv.Bank  of  U.  S.,  9  id.  878;  Weston  v. 
C/iarl€ston,  2  Pet.  449;  JPtopU  v.  Weaver,  100  U.  8. 
539-543.  The  authority  and  privilege  of  course  must 
be  exercised  under  the  limitations  and  restrictioms 
imposed. 

The  controlling  questions  then  are:  What  are  the 
limitations  and  restrictions  imposed?  What  is  the 
"  moneyed  capital  "  as  used  In  the  act? 

Were  we  at  lit>erty  to  place  our  own  construction 
upon  the  act,  we  should  be  very  strongly  inclined  to 
hold  that "  moneyed  capital,"  as  therein  used,  has  ref- 
erence to  capital  invested  as  an  investment  for  profit, 
whether  in  bonds,  stocks,  money  loaned,  or  otherwise, 
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and  not  to  debts  due  to  the  tax  payer  growing  out  of 
the  ordinary  affairs  of  business  life.  Such  substan- 
tially is  the  dissenting  opinion  of  Chief  Justice  Walte, 
concurred  in  by  Justice  Gray,  in  the  case  of  Evai\8viUe 
Nat  BarUc  v.  Britton^  supra.  The  court  in  that  case 
however  adopted  a  different  construction,  and  it  is 
the  duty  of  this  court,  as  it  is  the  dutj  of  all  State 
courts,  to  follow  the  construction  placed  upon  the  act 
by  that  court.  The  above  case  arose  under  the  assess- 
ment law  of  1872,  and  the  questions  were,  what  Is 
meant  by  ** moneyed  capital"  as  used  in  the  above  act 
of  Congress  ?  and  whether  the  owner  of  national  bank 
stoclr,  having  the  designated  borm  fide  debts,  might 
deduct  them  from  the  assessed  value  of  the  shares  of 
stocks.  It  was  held  that  he  could,  and  that  *' mon- 
eyed capital  *'  includes  not  only  bonds,  stocks  and 
money  loaned,  but  all  credits  and  demands  of  every 
character  in  favor  of  the  tax  payer. 

Mr.  Justice  Miller,  speaking  for  the  court,  In  stating 
and  deciding  the  case,  said :  '*  The  objection  made  to 
the  Indiana  statute  is  the  same  as  that  made  against 
the  New  York  statute,  namely :  that  it  permits  the 
tax  payer  to  deduct  from  the  sum  of  his  credits, 
money  at  interest,  or  other?  demands,  the  amount  of 
his  bona  fide  indebtedness,  leaving  the  remainder  as 
the  sum  to  be  taxed,  while  it  denies  the  same  right  of 
deduction  from  the  cash  value  of  bank  shares.  A  dis- 
tinction is  attempted  to  be  drawn  between  the  Indi- 
ana statute  and  the  New  York  statute,  because  the 
former  permitted  the  deduction  of  the  tax  payer's  in- 
debtedness to  be  made  from  the  valuation  of  his  per- 
sonal property,  while  in  Indiana  he  can  only  deduct  it 
from  his  credits;  and  undoubtedly  there  is  such  differ- 
ence in  the  laws  of  the  two  States.  But  if  one  of  them 
is  more  directly  in  conflict  with  the  act  of  Congress 
than  the  other,  it  is  the  Indiana  statute.  In  the  sched- 
ule the  subject  of  taxation  from  which  the  tax  payer 
may  deduct  his  bona  fide  indebtedness  is  placed  under 
three  heads,  as  follows :  *  (1)  Credits  or  money  at  in- 
terest, either  within  or  without  the  State,  at  par  value ; 
(2)  all  other  demands  against  persons  or  bodies  corpo- 
rate, either  within  or  without  this  State;  (3)  total 
amount  of  all  credits.'  The  act  of  Congress  does  not 
make  the  tax  on  personal  property  the  measure  of  the 
tax  on  bank  shares  In  the  State,  but  the  tax  on  mon- 
eyed capital  in  the  hands  of  individual  citizens.  Cred- 
its, money  loaned  at  interest,  and  demands  against 
persons  or  corporations  are  more  purely  representa- 
tive of  moneyed  capital  than  personal  property,  so  far 
as  they  can  be  said  to  differ.  Undoubtedly  there  may 
be  such  personal  property  exempt  from  taxation  with- 
out giving  bank  shares  a  similar  right  to  exemption, 
because  personal  property  is  not  necessarily  moneyed 
capital.  But  the  rights,  credits,  demands  and  money  at 
interest  mentioned  in  the  Indiana  statute,  from  which 
bonallfide  debts  may  be  dedpcted,all  mean  moneyed  cap- 
ital invested  in  that  way.  It  is  unnecessary  to  repeat 
the  argument  in  Ftoyle  v.  Weaver^  100  IT.  S.  539,  on  this 
point.  We  are  of  the  opinion  that  the  taxation  of 
bank  shares  by  the  Indiana  statute,without  permitting 
the  shareholders  to  deduct  from  their  assessed  value 
the  amount  of  his  bona  fide  indebtedness,  as  In  the 
case  of  other  Inyestments  of  moneyed  capital,  as  a  dis- 
crimination forbidden  by  the  act  of  Congress.** 

In  the  case  of  Boyer  v.  Boyer,  113  XT.  S.  689,  Mr.  Jus- 
tice Harlan  reviewed  the  cases,  and  from  them  deduced 
certain  rules  for  the  construction  of  the  above  section 
of  the  National  Bank  Act,  the  second  of  which  Is  as 
follows:  " That  a  State  law  which  permits  Individual 
citizens  to  deduct  their  Just  debts  from  the  valuation 
of  their  personal  property  of  every  kind  other  than 
national  bank  shares,  or  which  permits  the  tax  payer 
to  deduct  from  the  sum  of  his  credits,  money  at  inter- 
eat,  or  other  demands,  to  the  extent  of  his  bona  fide 
indebtedness,  leaving  the  remainder  to  be  taxed, while 


it  denies  the  same  right  of  deduction  from  the  cash 
value  of  bank  shares,  operates  to  tax  the  latter  at  a 
greater  rate  than  other  moneyed  capital.*' 

There  can  be  no  doubt  that  under  these  decisions  all 
credits,  of  whatever  nature — which  Includes  the  cred- 
its from  which  the  tax  payer  may  deduct  his  bona  fide 
debts,  as  here  decided,  whether  interest-bearing  or  not 
—are  moneyed  capital  in  the  sense  in  which  the  term 
is  used  in  the  act.  And  under  these  decisions  also 
statutes  which  allow  the  tax  payer  to  deduct  his  debts 
from  such  moneyed  capital,  and  deny  this  right  to  the 
holders  of  shares  of  national  bank  stock,  must  yield  to 
the  paramount  act  of  Congress  which  inhibits  such  dis- 
crimination. 

But  what  shall  be  said  when  the  tax  payer  is  allowed 
to  deduct  his  debts  from  a  part  of  his  moneyed  capi- 
tal, as  here  held— from  his  moneyed  capital  other  than 
bonds,  money  loaned,  and  shares  of  stock  7  The  act  of 
Congress,  as  it  has  been  held,  does  not  require  abso- 
lute equality,  as  that  is  difficult,  if  not  impossible,  of 
attainment.  The  cases  hold  however  that  the  Intention 
of  Congress  In  the  enactment  of  the  statute  was  not  to 
permit  any  substantial  discrimination  in  favor  of  mon- 
eyed capital  in  the  hands  of  the  tax  payer,  as  against 
capital  invested  in  shares  of  national  bank  stock. 
Boyer  v.  Boyer,  supra. 

In  that  case,  at  page  093,  In  speaking  of  the  case  of 
Hepburn  v.  School  Directors,  28  Wall.  480,  Harlan,  J., 
said:  '*That  case  is  authority  for  the  proposition  that 
a  partial  exemption  by  a  State  for  local  purposes  of 
moneyed  capital  !n  the  hands  of  Individual  citizens, 
does  not  of  itself,  and  without  reference  to  the  aggre- 
gate amount  of  moneyed  capital  not  so  exempted,  es- 
tablish the  right  to  a  similar  exemption  in  favor  of  na- 
tional bank  shares  held  by  persons  within  the  same 
jurisdiction.  But  it  Is  by  no  means  an  authority  for 
the  broad  proposition  that  national  bank  shares  may 
be  subjected  to  local  taxation  when  a  very  material 
part,  relatively,  of  other  moneyed  capital  in  the  hands 
of  individual  citizens  within  the  jurisdiction  or  taxing 
district  is  exempt  from  such  taxation." 

Again,  at  page  695,  in  speaking  of  the  oases  gener- 
ally, it  was  said :  "These  decisions  show  that  In  what- 
ever form  the  question  has  arisen,  this  court  has 
B*'-eadlly  kept  in  view  the  intention  of  Congress  not  to 
permit  any  sabstantlal  discrimination  in  favor  of  mon- 
eyed capital  in  the  hands  of  individual  citizens  as 
against  capital  invested  in  the  shares  of  national 
banks." 

And  still  further,  at  page  701 :  **  But  as  substantial 
equity  is  attainable,  and  is  required  by  the  supreme 
law  of  the  land,  in  respect  to  State  taxation  of  na- 
tional bank  shares,  when  the  inequaiity  Is  so  palpable 
as  to  show  that  the  distrimlnation  against  capital  in- 
vested in  such  shares  is  serious,  the  courts  have  no 
discretion  but  to  interfere." 

In  ttrat  case  the  State  of  Pennsylvania  had  exempted 
from  local  taxation  for  county  purposes  mortgages, 
judgments,  etc.,  and  imposed  such  local  taxes  upon 
the  shares  of  national  bank  stock.  It  was  held  that 
the  result  was  a  material  inequality,  and  that  the  bank 
stock  could  not  be  taxed  for  such  local  purposes.  See 
also  First  Nat  Bank,  etc.,  v.  Treasurer,  etc.,  25  Fed. 
Rep.  749;  Ruggles  r.  CUy  of  Fond  du  Lac,  68  Wis.  346. 

The  California  statute  as  In  force  In  1880  provided 
that  *'  in  assessing  solvent  debts  not  secured  by  mort- 
gage or  trust  deed,  a  deduction  therefrom  shall  be 
made  of  debts  due  to  bona  fide  residents  of  the  State," 
but  did  not  allow  a  like  reduction  from  the  assessed 
value  of  national  bank  stock.  It  will  be  observed  that 
the  statute,  like  ours,  does  not  allow  such  deduction 
from  all  moneyed  capital.  In  the  case  of  Miller  y. 
Heilbron,  58  Cal.  133,  after  quoting  from  the  opinion 
in  the  case  of  FtopU  v.  Weaver,  100  U.  S.  543,  which  In- 
volved a  statute  of  New  York  allowing  a  deduction  of 
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dubtti  from  the  value  of  uU  personal  property  except 
from  shares  of  nath»ual  or  State  banks,  it  was  said,  so 
far  as  the  immediate  questiou  is  ooiiceriied,  **  there  is 
but  one  difference  between  the  law  of  New  York  and 
the  laws  of  this  State-r-a  difference  in  degree.'*  It  was 
held,  that  so  far  as  the  State  statute  denied  the  deduc 
tion  to  the  holders  of  national  bank  stock,  it  was  in 
conflict  with  the  act  of  Congress. 

The  holding  of  the  above  oases  is  that  the  taxing  laws 
of  States  cannot  be  upheld  as  against  the  act  of  Con- 
gress so  far  as  they  may  discriminate  against  national 
bank  stock  by  directly  exempting  a  portion  of  other 
moneyed  capital  from  taxation,  or  by  doing  the  same 
thing  in  allowing  a  deduction  of  debts  from  the  as- 
sessed value  of  a  portion  of  other  moneyed  capitaLand 
denies  the  same  deduction  to  the  holders  of  national 
hank  stock,  when  such  discrimination  is  so  palpable  as 
to  show  that  it  is  material  and  serious;  and  that  when 
such  is  the  ca8e,  the  holders  of  shares  of  national  bank 
stock  will  be  allowed  to  deduct  their  debts  the  same 
as  the  owners  of  other  moneyed  capital.  Our  st-atute 
makes  no  provision  for  deducting  debts  from  the  as- 
sessed value  of  shares  of  national  bank  stock,  but  as  we 
have  seen,  allows  such  deduction  from  a  portion  of 
other  moneyed  capital,  and  thus  discriminates  against 
national  bank  stock.  Is  that  discrimination  so  mate- 
rial and  serious  that  the  owners  of  such  shares  of  stock 
are  entitled  to  deduct  their  debts  notwithstanding  the 
statute?  That  depends  upon  the  amount  of  moneyed 
capital  from  which  the  debts  of  the  tax  payer  may  be 
deducted  as  compared  with  the  whole  of  the  moneyed 
capital  of  the  State. 

This  case  comes  here  upon  a  demurrer  to  appellee's 
complaint  for  an  injunction.  Unless  the  court  may 
take  judicial  notice  of  the  fact  that  the  moneyed  capi- 
tal from  which  the  tax  payer  may  deduct  his  debts,  as 
here  decided,  is  a  material  portion  of  the  whole  mon- 
eyed capital  of  the  State,  the  complaint  is  fatally  de- 
fective, because  it  contains  no  averment  as  to  that 
fact. 

Our  statute  provides  that  matters  of  which  judicial 
notice  is  taken  need  not  be  stated  in  a  pleading.  Rev. 
Stot.  1881,  $  074.  May  the  court  take  judicial  notice  of 
that  fact  7  As  we  have  seen,  for  the  purposes  of  taxa- 
tion in  the  hands  of  the  tax  payers,  the  whole  of  the 
moneyed  capital  of  the  State,  as  specified  in  the  sched- 
ule provided  by  the  tax  law,  consists  of  money  on 
hand  or  on  deposit  within  or  without  the  State,  money 
loaned,  bonds  issued  by  bodies  corporate,boud8  issued 
by  public  corporations,  and  shares  of  stock  in  corpora- 
tions, which  includes  shares  of  bank  stock.  For  con- 
venience, these  several  items  may  be  regarded  as  con- 
stituting the  first  division  of  the  moneyed  capital  of 
the  State.  From  the  assessed  value  of  none  of  them 
can  the  debts  of  the  tax  payer  be  deducted.  Another 
division  includes  all  other  moneyed  capital  of  the 
State,  the  items  of  which  consist,  as  we  have  also  seen, 
of  notes,  mortgages  and  judgments,  except  for  money 
loaned;  amounts  due  for  goods,  wares  and  merchan- 
dise of  all  kinds—raw  material,  farming  implements, 
machinery,  and  manufactured  articles  of  all  kinds 
sold  at  wholesale  or  retail ;  amounts  due  for  labor  and 
prof essional  services ;  amounts  due  upon  public  im- 
provements on  account  of  sales  of  real  estate,  live- 
stock, and  farm  products;  and  all  other  credits  of 
every  description  due  from  any  person,  company,  or 
corporation,  whether  drawing  interest  or  not,  except 
as  included  in  the  first  division  above.  These  several 
items, which  form  the  assessed  value,  from  which  debts 
may  be  deducted,  may  be  regarded  as  constituting  the 
second  division  of  moneyed  capital  of  the  State.  That 
the  second  division  constitutes  a  very  large  and  mate- 
rial part  of  the  credits  in  the  business  of  the  State,  and 
thus  a  very  large  and  material  part  of  the  whole  mon. 
eyed  capital  of  the  State,  is  a  matter  of  such  common 
knowledge  as  to  be  known  to  the  courts. 


There  are  many  things  of  which  the  courts  must 
take  judicial  notice.  For  example,  they  take  judicial 
notice  of  the  seasons,  and  the  general  course  of  agri- 
culture (Abel  Y.  AUxatxdert  45  Ind.  523;  Tomli%iS(m  v. 
(hee^ifieid^  31  Ark.  567) ;  that  whiskey,  beer  and  giu 
are  intoxicating  {Myers  v.  State^  03  Ind.  251 ;  Eagan  ▼. 
SUiUy  53  id.  1G2) ;  that  ale  is  malt  liquor  ( Wiles  v.  State, 
33  id.  206) ;  of  the  time  it  takes  to  go  from  one  city  to 
another  {JBUzpatrick  v.  ilipa,  89  id.  17 ;  see  also  /Voroe 
V.  Lan\Qfii^  101  Peuu.  St.  507) ;  of  the  geography  of  the 
country,  and  that  a  point  on  a  railroad  one  mile  from 
Rosedale  is  in  Park  county  (Terre  RauU  &  L  R,  Co,  v. 
Pierce,  95  Ind.  496) ;  of  the  population  of  towns  and 
cities  {Kaibrier  v.  JLeoiuird,  34  id.  497) ;  of  the  meaning 
of  *•  C.  O.  D."  (UnUed  States  Exp.  Co.  v.  Keefer,  59  id. 
263) ;  and  the  meaning  of  ''  S.  £.  X  of  N.  W.  ^  sec.  18, 
T.  21N.,  R.  7  E.— 10  acres'*  (Jordan  Ditching,  etc, 
Ass'n  V.  Wagoner,  33  id.  50;  Frazer  v.  StaU,  7  N.  E. 
Rep.  203) ;  that  the  use  of  a  farm  in  summer  is  worth 
more  than  In  winter  {Ross  v.  Bosioell,  60  Ind.  235) ;  of 
the  duties  and  powers  of  cashiers  of  banks  {Farmers*, 
etc.,  Ban^v.  Troy  City  Bank,  1  Doug.  [Mich.]  457; 
LaRosev.  LoganspoH  NaL  Bank,  102  Ind.  833,340; 
JSturges  v.  Baiik  of  CircUviUe,  11  Ohio  St.  158);  of  the 
facilities  of  travel  between  different  points  {Hipes  v. 
Cochran,  13  Ind.  175;  Manning  v.  Oasharie,  27  id.  399); 
of  the  fact  that  there  are  classes  of  notes  and  bills 
other  than  bank  bills  in  circulation  in  this  State  as 
money  (Hart  v.  State,  55  Ind.  599) ;  of  the  general  pe- 
cuniary condition  of  the  country  as  a  part  of  the  his- 
tory of  the  times  (Ashley^s  A  dm*x  v.  MarUn,  50  Ala. 
537) ;  of  the  division  of  the  Methodist  Church  into  the 
Methodist  Church  North  and  the  Methodist  Church 
South  {Humphrey  v.  Bumside,  4  Bush,  215,  225) ;  that 
ice-cream  freezers  had  been  in  use  before  the  inven- 
tion for  freezing  dead  bodies  or  fish  (Broton  v.  IKper,  91 
U.  S.  43;  Terhune  v.  FhiUips,  99  id.  592;  King  v.  Gal- 
lun,  109  id.  99).  *'  The  courts  of  the  State  are  bound  to 
take  notice  from  its  general  history,  that  during  and 
since  the  war  of  the  Rebellion  the  adjutant-general  of 
this  State  has  made  records  of  the  muster-roUs  of  the 
different  regiments  of  volunteers  furnished  by  this 
State  in  the  military  service  of  the  United  States.*' 
Board,  etc,  v.  May,  67  Ind.  562.  Upon  the  general 
subject  of  judicial  knowledge,  see  Busk.  Pr.  15  et  seq,, 
and  cases  there  cited. 

Mr.  Greeuleaf  says:  *'  In  fine,  courts  will  generally 
take  notice  of  whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction."  1  Greenl.  £v. 
§  6,  pp.  12, 13;  Brovm  v.  Fiper,  91 U.  S.  87,  42. 

In  speaking  of  what  courts  will  take  judicial  notice, 
it  was  said  in  the  case  of  Ho  Ah  Kow  v.  Nunan,  6 
Sawy.  552,  560  :  '*  Besides,  we  cannot  shut  our  eyes  to 
matters  of  public  notoriety  and  general  cognizance. 
When  we  take  our  seats  on  the  bench,  we  are  not 
struck  with  blindness,  and  forbidden  to  know  as 
judges  what  we  see  as  men."* 

To  hold  in  the  case  before  us  that  it  was  necessaiy 
to  aver  and  prove  that  the  above  second  division  of 
the  moneyed  capital  constitutes  a  lai^  and  material 
part  of  the  whole  moneyed  capital  of  the  State  would 
be  to  hold  that  the  courts  cannot  know  judicially  what 
must  be  known  to  the  mass  of  the  people,  and  what 
any  Intelligent  person  would  be  reluctant,  if  not 
ashamed,  to  confess  he  does  not  know. 

To  say  that  from  the  division  of  the  moneyed  capi- 
tal the  tax  payer  may  deduct  his  debts,  and  that  the 
holders  of  shares  of  national  bank  stock,  having  no 
other  credits  from  which  to  deduct  their  debts,  may 
not  deduct  them  from  the  assessed  value  of  such 
shares  of  stock,  would  be  to  establish  such  an  Inequal- 
ity and  discrimination  against  capital  invested  in  such 
shares  of  stock  as  the  act  of  Congress,  with  the  Inter- 
pretations given  it  by  the  Supreme  Court  of  the  United 
States,  will  not  tolerate.  The  statutory  privilege  to  tax 
payers  of  deducting  their  debts  from  the  above  aecond 
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division  of  moneyed  capital  is  praotioally  to  reliere  the 
most,  if  not  tbe  wbole,  of  tliat  capital,  from  taxation, 
and  leave  the  burdens  to  rest  upon  other  property,  in- 
cluding other  moneyed  capital.  A  tax  payer  having 
that  kind  of  moneyed  capital  may  have  a  deduction  of 
his  debts  from  the  assessed  value  thereof,  while  an- 
other, not  having  such  capital,  but  having  money  on 
hand  or  on  deposit,  money  loaned,  and  bonds  and 
stocks  (other  than  shares  of  national  bank  stock),  may 
not  have  such  a  deduction.  If  theije  is  any  inequality 
or  wrong  in  that,  as  t>etween  citizen  tax  i>ayers,  it  is  a 
matter  wholly  for  the  Legislature. 

Tbe  holders  of  shares  of  national  bank  stock  are 
upon  an  equality  with  tax  payers  having  moneyed  cap- 
ital of  the  second  division  above;  and  i(  as  between 
such  holders  and  tax  payers  owning  moneyed  capital 
of  the  first,  and  not  of  the  second,  division  above, 
there  is  an  inequality,  it  is  a  matter  for  the  Legislature 
and  for  Congress.  l?he  Legislature  may  so  shape  the 
State  law  as  to  result  in  this  inequality.  Against  such 
legislation  there  is  no  inhibition  in  the  National  Bank 
Act.  Possibly  the  Legislature  might  avoid  this  ine- 
quality, if  it  be  such,  by  providing  that  tax  payers,  not 
having  shares  of  national  bank  stock,  may  deduct 
their  debts  from  all  or  a  certain  portion  of  their  mon- 
eyed capital,  and  giving  the  same  right  to  holders  of 
shares  of  national  bank  stock  to  deduct  their  debts 
from  a  like  proportion  of  their  moneyed  capital.  Pos- 
sibly Congress  might  amend  the  National  Bank  Act  to 
advantage.  Doubtless  many  holders  of  shares  of  na- 
tional bank  stock  may  have  moneyed  capital  of  the 
second  division  alone ;  and  if  so,  they  may  deduct 
their  debts  from  its  assessed  value,  and  thus  the  priv- 
ilege of  deducting  their  debts  from  the  shares  of  stock 
in  such  cases  can  injure  no  one,  as  the  debts  can  be 
deducted  but  once.  That  shares  of  national  bank 
stock  are  taxed  by  State  authority  at  all  is  a  matter  of 
grace  or  license,  and  not  of  right— so  tbe  Supreme 
Court  of  the  United  States  holds.  The  States  there- 
fore must  tax  shares  of  stock  in  accordance  with  that 
license. 

After  a  thorough  re-examination  of  the  question  in- 
volved, we  are  constrained  to  hold,  that  under  the 
averments  of  tbe  complaint,  the  stockholders  therein 
named  are  entitled  to  deduct  their  Just  debts  from  the 
assessed  value  of  their  shares  of  national  bank  stock. 

It  has  been  suggested  in  argument  that  we  ought,  ^f 
possible,  to  rule  otherwise,  in  order  that  the  case 
might  go  upon  appeal  to  tbe  Supreme  Court  of  the 
United  States  for  a  decision  by  that  tribunaL  We 
should  be  glad  to  have  the  case  thus  appealed,  but  we 
could  not  make  a  different  ruling  without  disregarding 
our  deliberate  judgment,  and  placing  this  court,  as  we 
think,  in  an  attitude  of  insubordination  and  hostility 
to  the  Supreme  Court  of  the  United  States.  It  is  the 
province  of  that  court  to  interpret  the  acts  of  Con- 
gress, and  the  duty  of  the  State  courts  to  adopt  and 
follow  such  interpretation. 

The  court  below,  at  Special  Term,  sustained  a  de- 
murrer to  the  complaint.  That  ruling  was  reversed 
at  General  Term.  Tbe  judgment  at  General  Term  is 
affirmed  at  appellant's  cost. 

EUiott,  J.,  did  not  sit. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS, 

BaIIj  —  RKCOGNIZANCK    DBFJECrrVK  —  COMMON-UIW 

BOND. — A  recognizance  of  the  appearance  of  an  ac- 
cused person  to  answer  to  an  indictment  for  felony, 
taken  before  and  approved  by  an  officer  or  person  un- 
authorized by  law,  or  where  under  the  facts  of  the  case 
the  taking  thereof  is  unauthorized  by  law,  so  that  tbe 


same  fails  to  be  binding  under  the  statute,  held,  also, 
to  be  void  as  a  common-law  obligation.  It  is  con- 
tended on  the  part  of  the  defendant  in  error  that  as 
the  "  action  is  brought  on  an  objection  voluntarily  en- 
tered into  and  solemnly  acknowledged,  and  for  a  val- 
uable consideration  (the  liberty  of  the  accused),'*  etc., 
**  it  is  a  binding  obligation,  whether  the  sheriff  bad 
authority  to  take  it  or  not.*'  In  other  words,  that 
conceding  that  the  recognizance  was  taken  without 
authority  of  law  on  the  part  of  the  officer  taking  it, 
still  it  is  binding  as  a  common-law  obligation,  and  may 
be  enforced.  I  have  carefully  examined  the  numer- 
ous cases  cited  by  counsel  on  either  side  upon  this 
proposition.  I  find  two  cases,  and  only  two,  in  which 
it  is  squarely  held  that  a  recognizance,  taken  without 
authority  in  a  criminal  case,  may  be  enforced  as  a 
common-law  bond.  These  are  State  v.  Cannon,  84 
Iowa,  825,  and  Dennard  v.  State,  2  Ga.  137.  Neither 
of  these  cases  are  reasoned  at  all,  nor  does  the  Iowa 
case  cite  a  single  authority.  The  Georgia  case  cites 
three  very  old  English  and  one  South  Carolina  case; 
the  former  involving  questions  of  obligation  between 
individuals,  and  the  latter  a  bond  for  the  support  of  a 
bastard.  From  these  and  other  authorities  it  is  well 
settled,  that  in  matters  between  individuals,  a  bond 
or  other  obligation  given  by  one  to  the  other,  upon  a 
lawful  and  adequate  consideration,  although  such 
bond  oc  obligation  may  be  deficient  in  matter  of  form, 
or  in  the  manner  of  its  execution,  acknowledgment, 
delivery  or  filing,  yet  where  it  is  deficient  to  serve  its 
beneficial  purpose  to  the  party  at  whose  instance  or  for 
whose  avail  the  same  Is  given,  it  will  be  held  binding 
according  to  its  terms.  But  I  do  not  think  that  these 
authorities  apply  to  a  case  like  the  one  at  bar.  Most 
of  these  cases  arise  upon  appeal  or  forthcoming  bonds, 
where  although  a  certain  sum  is  fixed  as  a  penalty  to 
be  forfeited  upon  the  failure  of  the  party  for  whose 
benefit  the  obligation  is  given  to  prosecute  his  appeal, 
etc.,  or  to  deliver  the  property,  yet  the  real  measure  of 
damages— the  amount  for  which  judgment  is  rendered 
on  such  obligation— is  the  costs  of  suit,  or  the  value, 
use  of,  or  damage  to  such  property,  within  tbe  limit 
of  the  penalty  named  in  such  bond  or  obligation,  and 
with  no  other  reference  to  it.  In  such  cases  tbe  cause 
of  action  exists  independent  of  the  bond  or  recogni- 
zance, and  its  only  office  is  to  fasten  liability  upon  the 
surety ;  but  In  the  case  of  a  recognizance  for  the  ap- 
pearance of  an  accused  person  to  answer  to  an  indict- 
ment, the  obligation  rests  primarily  and  solely  upon 
the  paper  itself;  and  the  amount  of  the  judgment  is 
fixed  and  determined  by  the  penalty  named  in  the 
paper.  The  law  does  not  favor  penalties  or  forfeit- 
ures. When  exacted,  the  authority  therefore  should 
rest  upon  express  law.  and  not  upon  construction  or 
implication.  To  hold  that  an  unauthorized  person 
may  accept  a  recognizance  running  to  the  State,  which 
will  bind  the  person  entering  Into  it,  is  to  hold  that  one 
private,  unauthorized  person  may  make  another  the 
debtor  of  the  State— a  proposition  illogical  in  theory 
and  dangerous  in  practice.  While  I  desire  to  place 
this  decision  rather  upon  principle  than  upon  author- 
ity, yet  it^must  be  admitted  that  the  weight  of  au- 
thority on  this  branch  of  the  case  is  with  the  plaintiff 
in  error.  In  tbe  case  of  Powell  v.  State,  15  Ohio,  679, 
the  point  was  squarely  presented,  and  the  majority  of 
the  court  held  that  a  recognizance  taken  before  one  of 
the  judges  of  the  Court  of  Common  Pleas— a  court 
composed  of  three  judges— while  the  court  was  in  ses- 
sion, was  void  as  well  at  common  law  as  under  the 
statute.  This  case  was  followed  with  approval  in  the 
later  case  of  State  v.  Qark,  id.  595.  The  case  of  Wil- 
liams V.  Shelby,  2  Or.  144,  was  while  Williams,  as  treas- 
urer of  the  county,  sued  Shelby  as  security  on  a  bond 
executed  by  him  for  the  appearance  of  one  Potterson 
to  answer  to  a  charge  of  felony.    T}i^  bond  wilb  taken 
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by  a  justioe  of  the  peaoe,  and  it  appears  from  the  opin- 
ion that  there  being  no  law  then  in  foroe  in  that  State 
authorlzinK  jnstioesof  the  peace  to  take  such  bonds, 
it  was  held  by  the  Circait  Court  void  as  a  statute  bond 
but  valid  as  a  oommou-law  audertakiug.  Upon  error 
to  the  Supreme  Court  the  judgment  was  reversed. 
Harris  v.  Simpson,  i  Litt.  166;  S.  C,  U  Am.  Deo.  101. 
Neb.  Sup.  Ct.,  Sept.  8,  1886.  IHckinson  v.  StaU,  Opin- 
ion bj  Cobb»  J. 

Cbrtificatb  of  stock— title— fraud— power  of 
attorney  in  blank  —  innocent  purchaser  for 
VALUE.— (1)  One  claiming  under  the  transfer  of  a  cer- 
tificate of  stock  acquires  no  more  than  the  title  of  the 
transferrer,  and  should  that  be  vitiated  by  fraud,  he 
cannot  rely  upon  his  own  good  faith  or  the  payment  of 
value  as  a  defense  against  the  injured  party.  (2)  Where 
an  owner  of  a  certificate  of  stock  signs  a  power  of  at- 
torney accompanying  it,  leaving  a  blank  for  any  name 
the  holder  may  see  proper  to  insert,  as  that  of  the  one 
by  whom  the  authority  is  to^be  exercised,  and  delivers 
the  certificate,  etc.,  to  another,  who  obtains  from  a 
third  person,  who  is  misled  by  the  acts  of  the  owner 
of  the  certificate,  an  advance  of  money  upon  the  faith 
of  the  certificate,  the  first  owner  would  be  estopped 
from  successfully  claiming  that  the  stock  rightfully  and 
entirely  belonged  to  him,  because  the  one  to  whom  he 
had  delivered  the  certificate  had  not  fulfilled  the  trust 
reposed  In  him,  but  had  disposed  of  the  stock  for  his 
own  benefit.  (3)  A.  procured  from  B.  a  certificate  of 
stock  for  a  certain  purpose,  which  certificate  was  at- 
tended with  a  signed  power  of  attorney  In  blank;  A. 
failed  to  use  the  certificate,  as  it  was  understood  and 
Intended  he  should  when  he  received  it,  but  used  it  for 
a  totally  different  purpose,  viz.,  being  insolvent  and 
l>eing  Indebted  to  C,  he,  In  consideration  of  C  ac- 
cepting certain  promissory  notes  at  ten,  sixty  and 
ninety  days,  and  not  bringing  suit  till  they  matured, 
pledged  to  C.  the  certificate  as  collateral.  Held,  the 
pledge  to  C.  was  not  such  a  purchase  for  value  as  to 
cure  the  defect  in  his  title,  or  preclude  6.  from  re- 
claiming his  stock  on  the  ground  of  fraud.  Penn. 
Sup.  Ct.,  April  6, 1886.  Appeal  of  Linnard,  Opin- 
ion per  Curiam, 

Contract— EXPRESSED  or  implied— services  ren- 
dered BT  RELATIVE.- A.  and  6.,  a  married  couple, 
living  alone,  having  from  advanced  age  l>ecome  in  a 
great  measure  unable  to  take  care  of  themselves,  their 
children,  who  were  all  married,  of  their  own  volition 
arranged,  that  among  them  they  would  attend  to  the 
wants  of  the  parents  during  the  day,  and  C,  an  un- 
married grandson,  residing  with  his  parents  upon  a 
portion  of  the  same  lot  with  A.  and  B.,  should  sleep  at 
their  residence  at  night;  this  was  done  for  al>out  four 
years,  and  until  A.  and  B.  died.  Held^  that  In  the  ab- 
sence of  proof  of  authority  from  A.  to  his  children  to 
araiige  with  C.  to  sleep  in  the  house,  etc.,  that  C.  could 
not  reoorer  compensation  from  the  estate  of  his  grand- 
father for  so  doing.  Penn.  gfup.  Ct.,  April  5,  188a 
Appeal  of  William  P.  Moyer.    Opinion  by  Clark,  J. 

Eminent  domain— appropriation — railroad  — 
damages.- In  proceedings  to  condemn  for  railroad 
purposes  two  vacant  city  lots,  the  owner  of  which  also 
asserted  title  to  the  entire  block  (also  vacant  and  un- 
occupied) of  which  the  two  lots  were  a  part,  nothing 
being  shown  In  respect  to  the  appropriation  of  the 
property  to  any  use,  except  the  fact  that  It  had  been 
survey€Kl  and  platted  Into  ordinary  citv  lots,  held^ 
that  the  land-owner  was  not  entitled  to  compensation 
for  Injury  resuFtlng  to  other  lots  than  the  two  touched 
by  the  railroad,  although  the  whole  comprised  one 
body  or  block  of  land.  Tf  one  own  distinct,  although 
contiguous,  farms,  from  one  only  of  which  the  land  is 
taken,  he  is  not  entitled  to  oompensallou  for  resulting 


injury  to  the  other.  Minnesota  VaL  B.  Go.  v.  Doran, 
15  Minn.  230  (6iL  179) ;  St.  Paul  &  S.  C.  R.  Co.  v.  Mur- 
phy, 19  id.  600  (Gil.  433).  And  in  numerous  oases  in- 
volving contests  of  this  kind  the  use  to  which  the 
property  has  been  devoted  has  been  deemed  an  im- 
portant consideration  in  determining  whether  lands, 
being  in  one  body,  should  be  deemed  one  tract,  or 
several  distinct  tracts,  for  the  purposes  of  the  assess- 
ment of  compensation.  Winona  &  St.  P.  R.  Co.  v. 
Denman,  10  Minn.  287  (Gil.  206);  Minnesota  Val.  R. 
Co.  V.  Doran,  supra;  St.  Paul  &  S.  C.  R.  Co.  v.  Mur- 
phy^ 8upra ;  Sherwood  v.  St.  Paul  &  C.  Ry.  Co.,  21  id. 
122;  Sherwood  v.  St.  Paul  &  C  Ry.  Co.,  id.  127 ;  Wilmes 
V.  Minneapolis  &  K.  W.  Ry.  Co.,  29  id.  242.  In  these 
and  in  other  like  cases  such  use,  sometimes  disputed, 
as  in  the  case  of  Doran  v.  Murphy,  suprot  would  have 
been  unimportant,  if  the  mere  contiguity  of  the  lands 
had  been  deemed  enough  to  entitle  the  owner  to 
compensation  in  respect  to  the  whole.  If  the  several 
lots  of  which  this  block  consists  had  been  actually  ap- 
propriated to  distinct  uses,  the  owner  would  not  have 
been  entitled  to  compensation  in  respect  to  lots  no 
part  of  which  was  taken.  Minnesota  Val.  R.  Co.  v. 
Doran,  supra.  It  is  more  doubtful  whether,  the  lands 
being  unoccupied,  he  may  recover  compensation  for 
the  whole  as  one  tract,  ft  is  perhaps  impossible  to  es- 
tablish any  rule  applicable  to  such  cases  which  will 
not  be  subject  to  criticism.  But  in  respect  to  city 
property,  in  fact  unoccupied,  but  which  appears  to 
have  been  platted  or  divided  into  blocks  and  lots, 
nothing  more  being  shown,  the  property  should  be 
treated  as  lots  or  blocks.  Intended  for  use  as  sach,and 
not  as  one  entire  tract.  Prima  facie  that  character 
has  been  given  to  it  by  the  proprietor.  Presumably 
the  division  or  platting  was  with  a  view  to  the  use  of 
the  property,  or  to  its  disposal  or  ultimate  use.  In 
saoh  subdivisions  as  have  been  made;  and  if  any  facts 
exist  which  might  be  considered  sufficient  to  rebut 
this  presumption  they  should  be  disclosed.  Minn. 
Sup.  Ct..  July  16, 1886.  Wilcox  v.  SL  Paul  A  N.  P.  By, 
Co,    Opinion  by  Dickinson,  J. 

Guardian  and  ward— liabilttt  or  sureties- 
past  defaults.— The  question  is  whether  the  sureties 
on  the  second  bond  should  be  held  liable  for  any  ex- 
cessive commissions  retained  by  and  allowed  to  the 
guardian  in  the  previous  annual  settlements.  The 
Probate  Court  has  power  to  require  the  guardian  **  to 
give  a  new  bond  or  additional  security.''  The  bond  in 
this  case  is  a  new  one,  and  it  Is  conditioned  that  said 
Jones  **  shall  take  due  and  proper  care  of  said  James 
H.  Locke,  and  manage  and  administer  his  estate," 
etc.  The  general  rule  Is  that  sureties  are  not  liable  for 
past  defaults  unless  made  so  by  the  terms  of  the  bond. 
Farrar  V.  U.  S.,  5  Pet.  373;  Murf.  Off.  Bonds,  §  300. 
This  rule  evidently  applies  when  the  bonds  are  given 
during  the  same  appointment  or  term  of  office,  as  well 
as  where  there  arf)  different  bonds  under  successive  ap- 
pointments. There  is  nothing  in  this  bond,  or  the 
statute  under  which  It  was  made,  which  gives  to  it  a 
retrospective  ooeration.  The  plaintiff  cites  several 
cases  In  this  court  to  show  that  there  was  a  default 
after  as  well  as  before  the  date  of  the  second  bond. 
State  V.  Fields,  53  Mo.  474,  and  Haskell  v.  Farrar,  56 
id.  497,  only  hold  that  sureties  on  the  first  l>ond  are 
not  relieved  by  a  second,  given  upon  an  order  made 
by  the  court  of  Its  own  motion.  In  State  v.  Drury,  36 
Mo.  282,  the  curator  made  breach  of  the  first  bond  by  • 
converting  the  money  of  the  ward  to  his  own  use.  He 
gave  a  second  bond,  and  carried  the  amount  of  money 
before  converted  Into  his  subsequent  settlements,  so 
that  the  sureties  on  that  bond  had  been  held  liable, 
and  a  judgment  had  been  rendered  against  them.  All 
this,  It  was  held,  did  not  relieve  the  first  sureties,  be- 
cause the  breach  was  made  under  the  first  bond.    In 
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State  y.  Bernini:,  74  Mo.  88,  the  executor  pledged  cer- 
tain notes  of  tbe  estate  with  a  bank  to  secure  his  per- 
sonal debt.  After  that  he  gave  a  secoud  bond,  and 
the  notes  were  with  the  bank,  and  not  paid  until  long 
after  the  bond  was  given.  The  sureties  on  the  first 
bond  were  held  liable,  though  the  bank  took  no  title 
to  the  notes,  and  though  there  was  a  breach  of  the 
second  bond  also  for  a  failure  on  the  part  of  the  execu- 
tor to  reclaim  and  recover  the  notes  as  he  might  and 
ought  to  have  done.  Now  In  the  case  at  bar  the  com- 
missions allowed  before  the  execution  of  the  second 
bond  were  claimed  and  allowed  in  the  previous  set- 
tlements. That  was  an  open  declaration  of  the  guar- 
dian that  the  money  was  his  own,  and  an  appropria- 
tion thereof  to  his  own  use.  These  allowed  commis- 
sions were  never  carried  into  any  subsequent  settle- 
ment. To  hold  these  second  sureties  liable  therefor 
under  the  circumstances  is  to  wholly  disregard  the 
rule  that  sureties  are  not  liable  for  a  past  default. 
Prima  facie  the  allowances  were  correct,  and  the  sur- 
eties had  a  right  to  assume  that  they  were  correct.  If 
it  should  be  found  that  these  commissions  set  apart  in 
the  settlements  before  the  execution  of  tbe  second 
bond  are  excessive,  still  these  sureties  should  not  be 
held  liable  therefor.  Mo.  Sup.  Ct.,  June  21, 1886.  StaU 
V.  Jones.    Opinion  by  Black,  J. 

Mabriaob— husband's  action  for  injuries  to 
WIFE— ix>ss  OF  SERVICE. —Where  a  married  woman  Is 
personally  injured  by  a  common  carrier  to  such  an  ex- 
tent as  to  disable  and  prevent  her  from  the  discharge 
of  her  ordinary  duties,  her  husband  can  maintain  an 
action  predicated  solely  on  the  loss  of  her  services^ 
even  though  she  alone  made  the  contract  of  common 
carriage,withoutcheconsentor  joinder  of  her  husband. 
I  do  not  find  any  cose  which  goes  tbe  length  of  holding 
that  a  husband,  in  such  circumstances,  cannot  main- 
tain a  separate  action  in  his  own  name  for  the  loss  of 
the  services  of  his  wife,  and  for  any  expense  or  loss 
consequent  upon  the  injury  thus  received  by  the  wife. 
Tbe  rule  is  the  other  way.  This  position  is  abundantly 
sustained  by  the  authorities.  2  Rorer  R.  1093-1095; 
Fuller  V.  Railroad  Co.,  21  Conn.  557;  MoKinney  v. 
Stage  Co.,  4  Iowa,  420;  Cregin  v.  Railroad  Co.,  75N.Y. 
192;  McDonald  V.  Railroad  Co.,  26  Iowa,  124;  Hop- 
kins V.  Railroad  Co.,  3G  N.  H.  9;  2  Thomp.  Keg.  1240, 
S 16;  Filer  v.  Railroad  Co.,  49  N.  Y.  47;  Cooley  Torts, 
226,  227,  and  cases  cited.  And  in  such  cases  it  matters 
not  that  the  Injury  arose  as  an  incident  or  conse- 
quence of  a  breach  of  contract  made  with  the  wife 
when  the  injury  extends  further,  and  invades  rights 
which  are  personal  to  the  husband,  depriving  him  of 
her  services,  and  compelling  him  to  the  expenditure 
of  money  on  account  of  her  injuries.  The  gravamen 
of  such  an  action  by  the  husband  being  a  breach  of 
duty  by  the  common  carrier,  privity  of  coii tract  is  not 
essential.  Any  one  sustaining  damage  by  reason  of 
such  breach  of  duty  may  maintain  his  action  therefor. 
In  such  case  the  tort  does  not  spring  from  or  arise  out 
of  a  breach  of  contract,  but  the  action  lies  **  against 
the  carrier  on  the  custom  of  the  realm-*'  Marshall  v. 
York,  etcRy.  Co.,  7  Eug.  Law  Be  Eq.  519;  Max  v. 
Roberts,  12  East,  89;  Ansell  v.;Waterhouse,  18  E.  C.  L. 
Rep.  469;  Bliss  Code  PL,  §  14;  Ames  v.  Railway  Co., 
117  Ma.ss.  541.  The  action  is  bottomed  on  a  violation 
of  a  public  duty — a  duty  which  the  law  imposes  Inde- 
pendent of  contract.  Stanley  v.  Bircher,  78  Mo.  245. 
It  is  a  principle  of  the  common  law  that  where  a  per- 
son sustains  loss  or  damage  by  the  wrong  of  another, 
be  may  have  an  action  on  the  case  to  be  remunerated 
in  damages.  1  Com.  Dig.  168,  tit.  **Action  on  the 
Case,  A.' '  And  it  is  also  a  general  principle  that  an 
action  lies  for  an  injury  done  to  one  who  stands  in 
such  relation  to  the  party  injured  that  the  Injury  of 
the  latter  causes  loss  of  service  or  expense,  etc.,  to  the 


party  who  sues  for  the  consequential  injury.  And 
while  it  is  true  that  the  person  who  receives  a  direct 
personal  injury  Is  alone  entitled  to  an  action,  and  the 
damages  recovered  thereby,  this  does  not  bar  the  ao- ' 
tiou  of  one  whose  right  of  recovery  rests  upon  loss  of 
service,  or  expense  incurred,  as  a  result  of  direct  in- 
jury. Woodward  v.  Washburn,  3  Denio,  869.  As  a 
consequence  of  the  foregoing,  the  contract  entered 
into  by  the  wife  having  nothing  to  do  with  the  pres- 
ent action,  the  case  stands  here  just  as  if  the  plaintiff 
were  suing  for  loss  of  service,  etc.,  arising  by  reason  of 
an  ordinary  tort  done  the  wife.  Mo.  Sup.  Ct.,  June 
21, 1881.  Blair  v.  Chicago  Ss  A,  Ry.  Co,  Opinion  by 
Sherwood,  J. 

Master  and  servant— right  of  discharged  sm- 
Pi/OYEB  TO  SUE  FOR  WAGES.- A  railroad  employee 
upon  being  discharged,  from  service,  is  entitled  to  im- 
mediate payment  of  the  wages  due,  and  may  main- 
tain an  action  for  the  recovery  of  the  same;  the  evi- 
dence failing  to  show  a  general  custom  among  rail- 
roads to  defer  payment,  or  notice  to  the  plaintiff  of  a 
regulation  or  usage  of  his  employer  to  do  so.  The 
question  before  us  is  whether,  upon  plaintiff  being  dis- 
charged from  the  defentant*s  service,  on  the  81st  day 
of  July,  after  five  days'  service,  a  right  of  action  at 
once  arose  for  the  recovery  of  his  wages,  or  whether, 
by  force  of  an  alleged  usage,  or  from  the  inconven- 
ience to  which  the  obligation  of  immediate  payment 
would  subject  the  defendant,  the  right  of  action  was 
deferred,  so  as  to  enable  the  defendant  to  make  pay- 
ment in  the  manner  shown  in  the  latter  part  of  the 
twelfth  finding  of  the  court.  The  obligation  to  make 
payment  arose  at  once  upon'the  termination  of  the 
contract  of  service,  and  the  right  of  action  became 
perfect  (Ganser  v.  Firemen's  Fund  Ins.  Co.,  25  N.  W. 
Rep.  943)  unless  the  case  is  to  be  deemed  to  be  excep- 
tional, upon  the  grounds  above  referred  to.  The 
usage  of  the  defendant  as  to  tbe  manner  of  paying 
employees  not  on  the  monthly  pay-roll  is  not  found  to 
have  been  brought  to  the  notice  of  the  plaintiff.  Un- 
less this  was  done  It  would  not  be,  by  implication,  a 
part  of  the  contract,  nor  would  it  affect  the  plaintiff; 
and  he  would  be  entitled  to  payment  at  once,  upon 
the  termination  of  the  service  by  the  discharge  of  the 
servant.  No  regulation  or  usage  of  the  employer  of 
which  the  servant  is  not  chargeable  with  notice  could 
affect  the  legal  obligations  arising  from  the  contract. 
Collins  V.  New  England  Iron  Co.,  115  Mass.  23;  Stev- 
ens V.  Reeves,  9  Pick.  198.  The  fact  that  the  same  us- 
age was  observed  by  four  other  railroad  corporations 
does  not  show  the  existence  of  a  custom  with  regard 
to  which  the  contract  In  question  is  to  be  deemed  to 
have  been  made.  Pevey  v.  Schuleuburg  &  Boeokler 
Lumber  Co.,  88  Minn.  45;  Januey  v.  Boyd,  30  id.  319; 
Taylor  v.  Mueller,  id.  3^.  Minn.  Sup.  Ct.,  July  13, 
1886.  Thompson  v.  Minneapolis  A  SL  L.  By.  Co. 
Opinion  by  Dickinson,  J. 


EENBT  8TANBER7 

THE  Septembernumber  of  the  Af)\erican  Law  Rec^ 
ord  contains  an  article  on  Henry  Stanbery,  a 
great  advocate  and  admirable  man,  accompanied  by 
an  excellent  portrait.  We  make  some  extracts: 
**  Henry  Stanbery  was  bom  In  New  York  city,  and 
came  to  Zanesvllle,  Ohio,  in  1814.  He  graduated  at 
Washington  College,  Pennsylvania;  studied  law  in  the 
office  of  Goddard  &  Granger;  was  admitted  to  the  bar 
atGalllpolls,  in  1824,  and  the  same  year  commenced 
practice  with  Thomas  Ewlng,  at  Lancaster,  Ohio. 

"  Ho  was  the  first  attorney -general  of  the  State,  hav- 
ing filled  the  office  soon  after  Its  creation,  and  he  was 
a  member  of  the  Constitutional  Gmiveuiiouwot  1850. 
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In  1853  he  removed  to  CiDoinuati,  where  he  kept  his 
law  office  up  to  the  date  of  his  death,  in  1881,  and  had 
his  residence  at  the  *  Cedars,'  a  lovely  spot  ou  the 
summit  of  one  of  the  Kentucky  hills,  overlooking  the 
river  and  the  suburbs  of  our  city.  In  1866  he  was  ap- 
pointed by  President  Johnson  attorney-general  of 
the  United  States,  and  filled  the  position  with  rare 
ability  and  distinction  until  1868,  when  he  resigned  in 
order  to  defend  Johnson  in  the  celebrated  impeach- 
ment of  the  president  for  'high  crimes  and  misde- 
meanors.' He  was  also  nominated  for  associate  jus' 
tice  of  the  United  States  Supreme  Court,  but  was  not 
conflrmed  by  the  Senate,  on  the  alleged  ground  that 
the  number  of  judges  composing  that  tribunal  were  to 
be  permanently  reduced.  This  is  the  only  political 
episode  which  interrupted  the  course  of  the  distin- 
guished advocate  in  a  brilliant  career  which  lasted 
over  half  a  century,  and  this  occurred  at  a  time  when 
the  great  battle  was  raging,  upon  which  hung  the 
UMswor  to  the  momentous  question  whether  the  Union 
should  be  broken  or  preserved.  Mr.  Stanbery  bad  no 
doubt  as  to  the  result  of  the  contest,  as  those  will  bear 
witness  who  heard  his  vigorous  and  inspiring  address 
at  Pike's  Opera  House,  in  the  darkest  days  and  most 
doubtful  period  of  the  war.  When  the  best  and  the 
bravest  were  leaving  their  dally  avocations  for  the 
field  of  honor.  It  is  not  to  be  wondered  that  Mr.  Stan- 
bery should  find  his  place  la  the  national  oounoil,  for 
Hs  of  old,  'amid  the  clash  of  arms,  the  laws  are 
silent.* 

*'The  defense  of  Johnson  by  Mr.  Stanbery  and  Mr. 
Groesbeck,  also  of  the  counsel,  in  the  impeachment 
proceedings,  was  said  to  be  able,  thorough  and  suc- 
cessful; but  owing  to  the  failing  health  of  Mr.  Stan- 
bery his  speech  had  to  be  read  to  the  Senate  by  one  of 
his  assistants,  and  was  thus  probably  deprived  of 
much  of  its  force  and  vivacity  by  this  second-hand 
delivery.  His  duties  as  cabinet  minister  over,  Mr* 
Stanbery  returned  to  the  practice  of  the  law  at  Cincin- 
nati, and  remained  faithful  to  the  profession  he  loved, 
and  the  duties  he  so  skillfully  and  ably  fulfilled,  until 
the  final  order  of  release  came  in  his  seventy-ninth 
year." 

*' His  ready  knowledge  of  the  fundamental  princi- 
ples of  jurisprudence,  and  of  the  leading  cases  upon 
vital  points  of  the  common  law,  arose  in  part  from  the 
conditions  and  circumstances  surrounding  his  early 
practice  of  the  law,  as  well  as  from  his  strong  and  re- 
tent  ive  memory  and  clear  insight.  Regular  as  the 
terms  of  court,  he  rode  the  circuit  from  county  to 
county,  and  in  the  absence  of  railroads,  did  his  travel- 
ling upon  horseback.  The  period  of  consultation  with 
his  clients  and  associate  counsel  was  short — while  the 
jury  was  being  impanelled,  or  at  farthest,  while  the 
preceding  case  was  being  tried.  Judge,  jurors,  cli- 
ents, witnesses,  lawyers  and  spectators  all  arived  at 
the  court-house  about  the  same  moment ;  and  the 
plaintiff  or  defendant  picked  out  his  lawyer  and  com- 
menced to  instruct  while  the  latter  was  tying  up  his 
horse  in  front  of  the  court-house  door.  There  was  no 
library  at  hand,  or  law  clerk  to  fish  up  decisions  bear- 
ing directly  upon  the  point  in  issue,  and  the  only  vade 
meoum  was  a  good  memory  and  the  ability  to  build  up 
an  organism  from  its  imprint  in  the  sand.  The  terms 
were  short,  for  the  judge  was  desirous  of  getting 
through  his  docket,  and  hurrying  away  to  the  next 
county-seat;  and  his  cavalcade  of  lawyers  found  them- 
selves on  one  side  or  another  of  every  suit.  Murders, 
larceny,  forgery,  alternated  with  actions  quait  clau- 
Bern /regit,  bills  in  equity,  suits  to  foreclose  mortgages, 
and  applications  for  writs  of  injunction  and  hcibeas 
corpuB.  And  as  the  English  common  law  form  of 
pleading  prevailed,  and  special  pleas  were  the  mode, 
with  all  their  delightful  ambiguities  and  prolixitiee 


one  can  well  imagine  the  strain  and  test  of  counsels* 
knowledge  and  readiness,  upon  being  called  to  con- 
duct such  legal  contests  with  no  brief  and  only  five 
minutes'  consultation  or  preparation.  If  this  was  ex- 
cellent mental  training,  and  thoroughly  conducive  to 
self-confidence,  readiness,  and  familiarity  with  the 
axioms  of  law  and  equity,  it  had  a  bad  effect  phys- 
ically, as  the  hot  biscuit,  pie  and  corn  cakes  of 
the  various  inns,  with  the  limited  time  of  digestion, 
laid  the  ground-work  of  a  dyspepsia  which  troubled 
Mr.  Stanbery  for  the  balance  of  his  days.  His  exact 
knowledge  and  reliance  upon  principles  always  pre- 
vented him  from  quoting  many  cases  in  support  of  his 
position ;  it  was  very  rarely  that  he  appealed  to  over 
three  or  four  books.  This  is  strikingly  Illustrated  by 
the  series  of  cases  argued  by  Mr.  Stanbery,  while  at- 
torney-general of  the  United  States,  in  the  Supreme 
Court  at  Washington,  and  reported  In  volumes  4,  6 
and  6  of  Wallace.  A  reference  to  these  reports 
will  show  how  few  were  the  precedents  relied  on, 
and  yet  how  clear  and  convincing  are  the  ail- 
ments. 

**  When  the  war  closed  a  series  of  important  oases 
arose,  and  were  presented  in  the  United  States  8a- 
preme  Court,  in  which  the  separate  powers  and  func- 
tions of  the  executive  and  judicial  branches  of  the 
government  were  closely  criticised  and  defined.  For 
instance,  in  State  of  MUsissippi  v.  Johnson,  an  appli- 
cation was  made  for  a  writ  of  injunction,  to  restrain 
the  president  of  the  United  States  from  executing  the 
provisions  of  certain  acts  of  Congress,  which  provided 
that  this  State  should  form  a  part  of  a  military  dis- 
trict, and  be  placed  under  the  control  of  a  military 
commander.  Mr.  Stanbery,  as  attorney-general,  ob- 
jected to  the  bill  in  limine,  and  the  question  pre- 
sented was  as  to  the  leave  to  file  the  bill  for  the  pur- 
pose Indicated.  In  the  discussion  that  followed,  the 
ministerial  and  executive  duties  of  the  chief  magis- 
trate, as  well  as  the  jurisdictional  powers  of  the  Su- 
preme Court,  were  examined  and  defined.  So  also  in 
State  of  Georgia  v.  Stantwi,  a  bill  was  filed  asking  for  a 
writ  to  enjoin  the  secretary  of  War  and  Generals 
Grant  and  Pope  from  carrying  out  and  putting  into 
force  the  provisions  of  similar  acts  of  Congress.  Mr. 
Stanbery,  in  his  argument  against  the  issue  of  the 
writ,  claimed  that  this  attempt  to  fetter  the  execu- 
tive branches  of  the  government  from  the  perfor- 
mance of  duties  devolved  upon  them  by  law, was  an  at* 
tempt  to  imitate  the  veto  of  the  Roman  Tribunes,  who 
although  they  had  no  seat  in  the  Senate,  and  no  voice 
in  the  enactment  of  its  statutes,  could  nevertheless,  by 
a  single  word,  check  one  of  the  most  Important  func- 
tions of  government.  His  arguments  are  singularly 
vigorous  and  eloquent,  the  style  lucid  and  direct,  with 
scarcely  more  than  a  couple  of  precedents  to  illustrate 
and  enforce  his  view. 

"The  fact  Is,  that  Mr.  Stanbery  had  very  great  lit- 
erary ability,  and  his  study  of  the  classics,  ancient  and 
modern,  gave  him  a  style  as  rich  as  it  was  simple  and 
direct. 

"Next  to  a  catalogue  of  bugs,  or  a  State  geological 
report,  the  ordinary  lawyer's  brief  is  the  dryest,  most 
incoherent  and  fragmentary  of  written  compositions. 
It  glitters  with  Italics  and  underscored  points,  like  the 
blind  door  of  a  jail  with  Imitation  knobs  and  bolts, 
and  to  the  uninitiated  must  l>e  as  meaningless  as  the 
symbols  on  an  Egyptian  obelisk.  On  the  contrary, 
the  briefs  of  Mr.  Stanl>ery  were  not  only  readable 
but  instructive  even  to  laymen.  If  they  were  dry, 
it  was  from  the  dry  light  so  highly  extolled  by  Ba- 
con. 

"One  of  his  constant  admonitions  was  the  absolute 
necessity  of  careful  preparation  before  trial.  If  asked 
what  were  the  three  principal  factors  in  his  own  sao- 
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oessful  advoouoy,  he  would  paraphrase  the  auBwer  of 
Demosthenes,  and  reply :  '  Preparation,  preparation, 
and  stil  preparation.'  He  used  to  say,  that  after  a 
close  and  careful  scrutiny  of  the  pleadings,  a  personal 
interrogation  of  his  witnesses,  and  thorough  familiar- 
\ty  with  the  law  bearing  upon  his  case,  He  was  pre- 
pared and  fully  aroied  against  all  opponents;  other- 
wise he  felt  handicapped  (if  I  may  use  the  expressiou), 
and  coutending  against  unkuown  odds. 

**He  seldom  took  notes  of  the  testimony  on  a  trial, 
having  a  quick  aud  very  retentive  memory,  which  he 
claimed  was  apt  to  be  weakeued  for  want  of  use,  by 
relying  on  the  written  record  rather  than  upon  the 
vivid  and  ever  ready  source  in  his  own  mind.  Nor  do 
I  ever  remember  his  marking  out  the  various  heads  of 
his  discourse  to  the  jury;  he  had  thorough!y  thought 
out  the  arrangement,  and  each  part  came  spontan- 
eously to  his  lips.  He  was  an  iutercsting  and  delight- 
ful speaker,  his  address  being  always  a  model  of  clear- 
ness and  epigrammatic  simplicity.  The  ne^'vua  arffii- 
mentcUionia  was  always  delivered  iu  a  bare,  plain  and 
direct  manner,  without  any  side-bar  excursions,  and 
the  worse  than  useless  ornamentation  of  vain  and  ped- 
antic lore  or  rhetoric.  He  constantly  advised  a  full, 
thorough  and  exhaustive  argument  to  court  and  jury ; 
seemiug  to  think  that  the  necessity  of  modifying  the 
decisions  of  the  last  Courts  of  Appeal,  as  well  as  the 
making  of  bad  laws,  arose  from  the  want  of  competent 
argument  and  examination  iu  the  first  instance.  He 
knew  the  supreme  value  of  facts,  and  possessed  the 
art  of  presenting  them  in  an  irresistible  array.  For 
this  reason  also  he  was  a  very  effective  cross-examiner 
of  witnesses.  He  knew  precisely  what  he  desired  to 
draw  out  of  the  witness,  and  also  which  is  equally  im- 
portant, how  to  hide  the  cogency  and  significance  of 
the  question  or  expected  answer.  He  never  indulged 
In  the  futile  process  of  treating  the  witness  like  a  part- 
ner in  a  country  dance,  and  waltzing  with  him  up  the 
sides  and  down  the  middle  of  every  circumstance,  nor 
try  to  bully  him  into  spitting  out  the  truth,  nor  prob- 
ably what  is  more  tedious  still,  turn  his  memory  in- 
side out,  in  the  vain  hope  that  iu  an  unguarded  mo- 
ment, something  might  drop  out,  useful  to  one  side, 
or  at  least  damaging  to  his  opponents;  but  like  a 
guide  in  a  maze,  carefully  concealed  the  approaches 
to  the  center,  until  the  witness  stood  fairly  iu  front 
of  it. 

"To  Mr.  Stanbery  the  trial  at  nisi  priua  was  like  a 
game  of  chess,  iu  which  more  depended  upon  the  skill 
of  the  player  than  upon  the  intrinsic  value  and  num- 
ber of  the  pieces  employed ;  and  he  never  losing  sight 
of  the  fact  that  the  capture  or  loss  of  A  pawn  often  de- 
termines the  victory.  His  vigilance  was  unceasing; 
nay,  it  rather  increased  than  diminished  if  the  result 
looked  doubtful.'* 

"  He  knew  so  well  how  to  keep  the  equipoise  between 
the  respect  due  to  the  court,  and  the  equally  import- 
ant factor  in  the  proper  administration  of  justice,  the 
respect  due  to  himself  as  a  member  of  the  bar.  He 
loved  the  law,  and  brought  into  the  practice  of  it  the 
natural  dignity  and  reverence  which  formerly  pre- 
vailed between  the  Roman  patron  and  his  client.  It 
was  an  old  saying,  '  that  all  roads  lead  to  Rome,*  and 
with  Mr.  Stanbery,  all  branches  of  learning  and  science 
were  useful  and  necessary  to  the  advocate;  as  in  the 
manifold  diversity  of  suits,  there  was  no  line  of  study 
or  thought— music,  chemistry,  physiology,  anatomy, 
mathematics,  poetry,  painting — but  would,  some 
time  or  another,  be  called  upon  in  the  legal  forum  to 
aid  in  judicial  examinatiou  and  judgment.  And  the 
knowledge  of  science  and  art  furnished  the  most  con- 
vincing illustrations  and  examples  to  the  zealous  ad- 
vocate. 

"  He  thought  that  any]  good,  clear  head  was  worth 


three  weak  ones,  and  doubted  If  multiplicity  of  coun- 
sel in  a  law-suit  insured  safety.  I  drew  his  attention 
once  to  the  fact  that  he  was  opposed  by  five  advocates, 
and  that  the  contest  was  at  least  unequal  in  numbers, 
but  he  replied :  '  So  many  lawyers,  so  many  opinions. 
In  law  multiplicity  of  counsel  generally  means  con- 
fusion.' 

"  For  over  half  a  century  he  was  counsel  on  one  side 
or  the  other  of  nearly  all  the  important  trials  In  the 
State  and  Federal  courts  of  Ohio,  as  well  as  represent- 
ing the  same  in  the  United  States  Supreme  Court,  and 
pitted  against, or  associated  with, the  eminent  and  dis- 
tinguished jurists  of  other  States  and  of  the  Union.  In 
his  long  and  successful  career  the  bench  of  the  United 
States  Supreme  Court  had  been  three  times  entirely 
renewed,  since  he  first  appeared  before  it  as  an  advo- 
cate, and  his  elevation  to  the  bench  would  have  been 
the  natural  and  fitting  tribute  to  his  pre-eminent  mer- 
its and  worth,*' 

"And  now  comes  the  principal  question,  what  was 
Mr.  Stanbery  as  a  man  among  his  fellowmen?  What 
was  the  value  and  significance  of  the  ethical  and  moral 
side  of  his  character?  For,  after  all,  this  is  the  ker- 
nel and  the  one  fact  of  Talue  in  a  man's  existence. 
Brain  is  but  froth  unless  supported  and  stimulated  by 
courage,  uprightness,  honesty  and  charity.  If  you 
are  simply  looking  for  brainy  men,  you  will  find  them 
more  plentiful  among  the  vulgar  crowd  of  noitveaux' 
richeSy  which  like  the  watered  stock  of  insolvent  cor- 
porations have  only  a  nominal  or  commercial  value, 
than  you  will  among  the  unknown  respectable,  and 
simply  virtuous  people.  Large  heads  and  small  hearts 
generally  go  together;  they  are  the  rule,  the  common 
plan  of  life.  But  Henry  Stanbery  was  as  much  dis- 
tinguished for  his  courtesy,  probity,  courage  and  char- 
ity as  for  his  legal  knowledge  and  forensic  skill.  As 
he  was  the  first  week  of  my  contact  with  him  as  a  law 
student,  so  he  continued  the  nineteen  years  in  which 
I  remained  in  his  office;  the  first  day  was  a  correct 
sample  of  the  whole.  Always  courteous,  gentle  in 
speech,  easy  of  approach,  and  eager  to  help  by  advice 
or  discussion ;  and  always  a  gentleman.** 

To  the  article  Is  subjoined  the  following  from  Mr. 
Justice  Matthews*  addreaf  to  our  State  Bar  Associa- 
tion in  1882: 

"If  there,  in  fact,  has  been  any  decline  in  the  infiu- 
enceand  power  of  the  legal  profession  during  the 
present  generation,  it  certainly  cannot  be  said  to  be 
due  to  any  failure  on  its  part  to  realize,  from  time  to 
time,  as  in  times  past,  in  Its  foremost  men  its  highest 
ideal.  Doubtless  there  will  arise  to  the  memory  or 
imagination  of  every  one  present,  the  figure  of  one,  at 
least,  that  answers  to  the  call  for  the  exemplar  of  his 
pr6fe8sion.  I  have  in  my  mind's  eye — for  he  has 
passed  from  corporeal  sight,  though  but  recently—one 
that  might  have  sat,  even  to  such  a  painter  as  Bacon, 
for  his  portrait  as  a  model  lawyer.  Nature  had  done 
much  for  him.  She  endowed  him  with  many  graces, 
both  of  body  and  spirit.  He  was  a  picture  of  manly 
beauty  and  dignity;  his  presence  was  benign,  but  ma- 
jestic; his  address  was  winning.  Insinuating,  persua- 
sive, impressive;  his  posture  firm,  collected,  self-pos- 
sessed, self-respecting,  full  of  respect  to  others;  bis 
movementsgracious  and  inspiring;  his  voice  musical 
and  various;  an  eye  beaming  with  sympathy  and  in- 
telligence. He  had  every  physical  quality  to  fit  him 
for  grave  and  serious  oratory.  His  intellect  was  keen, 
incisive,  rapid  and  unhesitating;  bis  logic  inexorable. 
He  had  a  rare  faculty  of  language,  which  pictured  in 
vivid  and  striking  colors  all  the  images  of  his  mind. 
A  moral  and  intellectual  energy  that  was  tireless 
answered  every  call  of  enthusiasm  that  was  born  of  a 
union  of  a  lofty  sense  of  duty  with  a  strikingly  sificere 
love  of  his  profession.    Unremitting  and  systematic 
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Study  had  filled  a  retentive  memory  with  the  stores 
of  learuiug  that  yielded  treasures  for  every  emer- 
gency, aud  made  the  habitual  and  diligeut  preparation 
of  every  case  aud  argument  the  Instinctive  delight 
which  all  living  activities  have  in  natural  exercise.  In 
judicial  tribunals  he  recognized  the  authority  and  ma- 
jesty of  the  law,  which  he  felt  that  both  they  aud  he 
were  appointed  to  administer,  and  he  respected  as 
well  his  own  function  as  counsel  aud  advocate  as  the 
person  of  the  magistrate.  He  recognized  no  man  as 
master,  but  respected  all  men,  each  in  his  own  place 
and  degree,  and  stood  for  his  cause,  like  a  knight* 
answerable  only  to  his  own  honor.  He  was,  indeed^ 
the  very  prince  and  paragon  of  lawyers.  Doubtless 
there  are  those  who  survive  him  entitled  to  be  num- 
bered with  him,  whom  llvinf^,  It  were  invidious  to  dis. 
criminate;  but  him,  dead,  it  is  no  offense  to  praise  no 
shame  to  name;  he  lives  still  in  the  love  of  those  who 
will  always  take  pride  In  recalling  the  name  and  per- 
son of  Henry  Stanbery.** 


CORRESPONDENCE. 

CONTBACTS  TO  SATISPACTION. 

Editor  cf  the  Albany  Law  Journal : 

It  seems  to  me  very  clear  that  there  exists  per- 
fect consistency  in  the  decisions  of  Justice  Pratt  in 
Braa^ord  v.  Oelrichtt  and  Cro88  v.  Belknap^  both  re- 
ported (n  24  Week.  Dig.  The  difference  is  that  in  the 
latter  case  the  artist  agreed  as  part  of  the  contract  to 
perform  the  work  to  the  satisfaction  of  the  other 
party,  aud  it  is  well  settled  that  under  such  a  controofei 
when  the  subject  involved  is  a  matter  of  taste,  the 
person  for  whom  the  work  is  done  is  the  sole  arbiter, 
Braasford  y.  Oelrichs  does  not  conflict  with  this  doc- 
trine. There  the  contract  was  simply  to  do  the  work, 
but  with  no  stipulation  that  it  should  be  done  to  the 
satisfaction  of  the  other  party,  and  the  court  held, 
that  OS  matter  of  law  under  such  contract  the  artist  is 
required  only  to  do  the  work  in  a  skillful  and  artistic 
manner,  and  it  is  for  a  juty  to  say  whether  it  was  so 
done. 

In  a  word,  instead  of  a  mere  matter  of  taste,  it  is  a 
mere  matter  of  contract. 

West  End. 

BuFFAiiO,  OcL  2,  1886. 


Editor  of  the  Albany  Law  Journal: 

If  the  readers  whose  attention  was  called  to  the  de- 
cisions of  Mr.  Justice  Pratt  in  Cross  y.  Belknap  and 
Bras^ford  v.  OelHdis,  in  24  Week.  Dig.  238,  258,  wiU 
give  these  cases  attention,  they  will  find  no  difficulty 
in  reconciling  them.  In  the  first  case  plaintiff  agreed 
to  buUd  a  house  **  In  a  good,  workmanlike  and  sub- 
stantial manner,  to  the  satisfaction  of  defendant,*' 
and  on  the  trial  it  was  proved  **  that  the  contract  was 
not  performed  to  a  very  material  degree,  and  many  de- 
fects in  workmanship  and  materials  were  shoion,**  In 
the  second  case  the  contract  was  pure  and  simple,  for 
the  painting  of  a  picture,  and  it  was  only  claimed  by 
the  defendant  that  the  painting  was  to  be  done  to  his 
satisfaction,  and  that  it  was  not  so  done. 

It  seems  only  fair  to  Judge  Pratt  that  your  readers 
should  not  be  misled,  for  the  cases  are  very  plain,  and 
the  comments  made  on  them  show  the  advantage  of 
reading  more  than  the  head-notes. 
Respeotfally, 

Andsbson  Pbics. 

New  York,  OcU  2, 1888. 


Inconsistencies  in  Code  of  Criminal  Pboceditrk- 
Editor  cf  the  Albany  Law  Journal : 

Section  66  of  the  Code  of  Criminal  Procedure  of  the 
State  of  New  York  vests  in  Courts  of  Special  Sesstoos 
exclusive  jurisdiction  of  the  trial  of  certain  speclflecl 
misdemeanors,  subject  however  by  section  67  to  trial 
on  indictment  by  obtaining  proper  certificate.  And  it 
has -been  held  that  the  Legislature  possesses  the  power 
thns  to  deprive,  for  minor  offenses,  of  the  8uppo8e<r 
constitutional  right  of  trial  by  and  before  the  common 
law  jury  of  twelve. 

Section  211  of  the  same  Code  seems  to  conflict  witb 
section 66,  inasmuch  as  it  is  by  section  211  left  to  the 
option  of  its  defendant  whether  to  be  tried  in  the 
Court  of  Special  Sessions,  or  **held  to  answer  to  a 
court  having  authority  to  inquire  by  the  interventiou 
of  a  grand  jury  into  offenses  triable  in  the  county.'* 

Section  211  should  be  repealed  if  it  has  not  been, 
which  after  a  somewhat  cursory  examination  I  cannot 
flnd  to  be  the  case. 

Respectfully, 

J.  B.  Dai/T. 

PRATTSVIM.E,  K.  Y.,  OoU  6, 1886. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tues- 
day, Oct.  12. 1886. 
Judgment  reversed,  new  trial  granted,  costs  to  abide 
the  event — Arthur  V.  Briesen,  appellant,  y.  Long 
Island  R.  Co.,  respondent;  Louis  Bajus,  respondent, 
V.  Syracuse,  Bingham  ton  &  New  York  R.  Co.,  appel- 
lant; Anna  N.  Dwight  et  al.,  executors,  respondents, 
V.  Germania  Life  Ins.  Co.,  appellant. -Judgment  af- 
firmed with  costs— James  S.  Morton,  respondent,  ▼. 
Metropolitan  Life  Ins.  Co.  et  al.,  appellants;  Robert 
W.  Gleason,  respondent,  v.  James  W.  Smith. Judg- 
ment of  General  Term  reverfled,  and  judgment  of 
Special  Term  modified  in  accordance  with  the  opin- 
ion; that  judgment  be  settled  before  the  judge  who 
writes  in  the  case.  Neither  party  to  have  costs  of  ap- 
peal to  the  General  Term  of  the  Supreme  Court  or  to 
this  court  as  against  the  other— Margaret  I.  Wilmer- 

ding,  appellant,  v.  John  McKesson,  respondent. 

Motion   for  reargument  denied  with  coste— Henry 

Wehle,  appellant,  v.  Albert  Karutz,  respondent. 

Denied  with  costs— Isabella  R.  Clute,  respondent,  y. 
Jacob  Knies  et  al.,  appellants. Motion  to  amend  re- 
mittitur granted  without  costs— People,  ex  rel.  Augus- 
tus N.  Weiler,  respondent,  y.  Charles  DeKay  Town- 
send,  appellant. Motion  to  correct  calendar  granted 

without  costs — Bessie  J.  Cuming,an  infant,respondent, 

V.  Brooklyn  City  R.  Co.,  appellant. ^Motion  for  leave 

to  withdraw  appeal  denied  without  costs— Erastus  S. 
Pressor,  respondent,  v.  First  National  Bank  of  Buflislo, 

appellant. Motion  to  advance  cause  denied  without 

costs— Syracuse  Water  Co.,  appellant,  y.  City  of  Syra- 
cuse, respondent ;  Syracuse  Water  Co.,  appellant,  y. 

Central  City  Water  Works,  respondent. Motion  to 

dismiss  appeal  granted  under  section  101  of  the  Code 
of  Civil  Procedure  with  costs— Bridget  Mulcahy,  re- 
spondent, y.  Francis  C.  Devlin,  appellant. Motion 

to  dismiss  appeal  denied  without  costs- Mary  v.  Weid- 
mer,  respondent,  v.  New  York  Elevated  R.  Co.,  appel- 
lant.  Motion  to  dismiss  appeal  granted  with  costs 

of  appeals,  but  without  costs  of  motions— J.  Daniel 
Ackerman  et  al.,  appellants,  y.  Marcus  Braunstein, 
respondent ;  Julius  M.  Wile  et  al.,  appellants,  v.  Same ; 
Dttvid  A.  Sahliem  v.  Same. Motion  to  dismiss  ap- 
peal gn^nted,  with  costs  to  one  appeal  and  $10  costs  of 
motion— In  re  Application  of  City  of  Rochester,  ap- 
pellant, to  acquire  water  rights  of  Geoige  R.  Smith 
etaL 
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Albany^  October  23 y  1886. 


aUHRENT  TOPICS, 

THE  autumnal  legal  campaign  opens  with  several 
encouraging  or  interesting  events.  Foremost 
among  these  in  our  State  is  the  affirmance  of  the 
conviction  of  Jaehne.  It  is  fortunate  that  the  ap- 
pellate court  were  able  to  come  to  this  conclusion, 
for  it  would  have  been  disheartening  to  see  the 
prisoner  gaining  another  chance  on  a  vexatious 
technicality.  We  regret  however  that  the  rest  of 
the  *^ boodle^*  aldermen  are  likely  to  have  an  un- 
molested journey  to  Canada  at  the  expense  of  their 
bail.  The  denial  of  a  new  trial  for  the  Chicago  an- 
archists is  also  a  good  step  toward  justice,  although 
we  regret  to  say  not  the  final  one.  We  take  no 
pleasure  in  hangings,  but  really  these  wretches  de- 
serve the  immortality  of  infamy  which  they  seem 
to  court.  It  will  be  a  sorry  day  for  our  country  if 
they  do  not  hang.  In  the  celebrated  Dwight  insur- 
ance case  the  Court  of  Appeals  have  granted  a  new 
trial,  which  may  be  pronounced  an  interesting  if 
not  an  encouraging  fact.  Certainly  the  insolvent 
Colonel  Dwight  was  a  fortunate  man  to  be  able  to 
get  such  a  vast  amount  of  life  insurance,  pay  only 
one  premium,  and  then  so  easily  walk  himself  to 
death.  Against  these  items  must  be  set  off  the 
pardon  of  the  boycotters  by  Governor  Hill.  The 
governor*  certainly  states  some  plausible  reasons  for 
his  action,  the  most  convincing  of  which  is  that  the 
district  attorney  advised  it.  We  have  confidence 
in  his  discretion.  The  ignorance  of  the  offenders 
is  a  much  less  cogent  reason,  for  they  must  have 
known  that  they  were  doing  a  grossly  unjust,  if  not 
an  illegal  act.  But  they  were  probably  the  tools  of 
bad  and  designing  men.  At  all  events  the  com- 
munity are  now  warned  that  such  conspiracies  are 
crimes,  and  must  not  expect  to  be  rescued  by  the 
executive  arm  in  future.  Meantime  the  boycotters 
are  out  of  durance  in  ample  time  to  vote  for  judge 
of  the  Court  of  Appeals  I  Then  there  is  Governor 
Tilden's  will  with  a  probable  contest.  Certainly 
the  trust  in  the  will  is  very  loose  and  indefinite, 
and  if  held  invalid  will  afford  another  proof  of  the 
value  of  advice.  

It  is  probable  that  next  to  the  bureau  for  the  pro- 
tection of  the  interests  of  workingmen,  which  or- 
ganizes strikes  and  dictates  boycotts,  the  '*  Salva- 
tion Army  "  business  is  the  most  successful  fraud 
of  the  present  time,  which  thrives  by  appealing  to 
ignorance,  bigotry  and  prejudice.  The  officers  of 
th^e  two  precious  organizations  undoubtedly  make 
a  fat  living.  The  "Salvation  Army  "people  have 
a  rule,  it  seems,  which  prohibits  marriage  among 
their  officers.  This  order,  as  given  in  the  daily  pa- 
pers, provides:  **That  in  future  no  sanction  will  be 
given  to  courting  or  any  engagement  of  any  male 
lieutenant.  He  must  get  promoted  to  the  rank  of 
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captain  before  any  thing  of  the  kind  can  be  recog- 
nized. No  captain  is  to  expect  head-quarters  con- 
sent to  his  marriage,  either,  after  two  years'  service 
or  more,  unless  he  has  proved  himself  an  efficient 
and  successful  officer,  and  is  backed  by  his  divi- 
sional officer,  who,  in  consenting  to  his  marriage, 
must  agree  to  give  him  three  stations.  In  future 
no  marriage  will  be  agreed  to  by  head-quarters  un- 
less we  have  consented  to  the  engagement  at  least 
twelve  months  before.*'  The  Solicitors^  Journal  says 
of  this:  **The  *  staff-council*  can  hardly  have  been 
aware  that  according  to  English  law  any  contract 
in  general  restraint  of  niarriage  is  absolutely  void ; 
and  that  any  engagement  by  a  '  male  lieutenant '  or 
*  captain '  not  to  *  court '  or  marry,  will  not  be  worth 
the  paper  on  which  it  is  written.  But  if  a  solicitor 
had  been  at  hand  before  the  order  was  promulgated 
he  could  probably  have  indicated  a  less  objectiona- 
ble mode  of  wording  the  order,  and  also  a  mode  in 
which  a  valid  contract,  sufficient  for  the  purposes  of 
the  'staff-counciV  might  be  constructed.  Con- 
tracts in  partial  restraint  of  marriage  are  valid, 
however  large  may  be  the  class  alliance  with  any  of 
whom  is  prohibited.  Thus  the  Court  of  King's 
Bench,  eighty  years  ago,  held  that  a  condition 
against  marriage  with  a  Scotchman  was  valid. 
Perrin  v.  Lyon,  9  East,  170.  Vice-Chancellor  Hall 
held  that  a  condition  against  marriage  with  any 
person  who  did  not  profess  the  Jewish  religion  was 
good.  Hodgson  v.  Ea^ord,  L.  R,  11  Ch.  D.  959. 
And  the  last  of  the  vice-chancellors  has  recently  de- 
cided that  a  condition  against  marriage  with  any 
person  *  being,  or  ever  having  been  a  domestic  ser- 
vant,* was  valid,  for,  as  he  characteristically  re- 
marked, it  was  competent  for  the  person  indicated 
in  the  condition  to  choose  a  wife  from  the  whole 
female  world  except  only  that  portion  of  it  which 
comprises  domestic  servants.'  Jenner  v.  Turner,  29 
W.  R.  99.  It  would  seem  easy  therefore  to  frame 
an  agreement,  to  be  entered  into  by  '  male  lieuten- 
ants '  and  *  captains,'  which  should  bind  them  not 
to  marry  any  of  the  various  classes  of  persons  men- 
tioned in  the  schedule  thereunder  written;  and  by 
including  in  such  schedule  'the  whole  female 
world,'  except  daughters,  sisters,  aunts  or  cousins 
of  any  member  of  the  'staff-council,'  being  *  Halle- 
lujah lasses,'  the  object  in  view  would  probably  be 
accomplished.  We  may  add  that  any  undertakings 
by  amorous  *male  lieutenants '  or  'captains'  to  ren- 
der services  to  the  '  staff-council '  in  consideration 
of  facilities  for  marriage,  will  apparently  convert 
that  sublime  body  into  proxeneta  or  match-makers. 
The  civil  law  looked  with  some  favor  on  persons 
who  stipulated  for  reward  in  promoting  marriages, 
but  our  courts  from  a  very  early  period  have  treated 
such  contracts  as  utterly  void." 


We  are  advised,  by  Oibson^s  Law  Notes,  of  a  new 
organization  for  the  collection  of  debts,  which  riv- 
als the  well-known  ** black-list"  scheme  which  is 
much  used  in  this  country,  and  which  has  been  de- 
nounced by  the  law  journals.    The  new  scheme  is 

described  as  follows:  "The  old-fashioned  system 
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of  debt  collecting  is  doomed  1  County  court  prac- 
titioners may  tremble  in  their  shoes,  and  *  gentle- 
men who  never  pay  their  tailors'  bills  may  prepare 
to  encounter  a  new  infliction !  For  according  to  a 
circular  which  it  is  announced  has  been  issued  to 
the  traders  of  Birmingham^  a  system  of  recovering 
debts  is  about  to  be  inaugurated  which  threatens  to 
put  all  others  in  the  shade.  The  name  of  the  new 
undertaking  is  *The  Birmingham  Uniformed  Col- 
lection Agency/  and  its  object  is  described  as  be- 
ing *  the  recovery  of  bad,  doubtful  or  troublesome 
debts.'  The  circular,  after  mentioning  the  diffi- 
culty which  exists  in  recovering  debts  by  ordinary 
legal  methods  from  people  who  do  not  wish  to  pay, 
continues:  'Why  is  this?  Because  there  is  no  ac- 
tual publicity  in  county  court  actions  which  can 
shame  such  an  individual  in  the  eyes  of  his  neigh- 
bors, as  would  be  the  case  from  the  repeated  visits 
of  the  uniformed  gentlemen  who  will  act  as  our  col- 
lectors. Yes,  we  intend  to  make  life  very  pleasant 
for  the  man  who  owes  debts  around  this  neighbor- 
hood, and  is  able  to  pay,  but  wont  We  are  in 
business  to  collect  accounts  from  just  such  custo- 
mers, and  if  there  is  one  who  does  not  come  down 
after  we  have  turned  our  batteries  on  him,  we  are 
afraid  it  will  be  an  awkward  case.  The  way  of  the 
Uniformed  Collection  Agency  (this  title  is  copy- 
right) is  this:  Such  persons  as  desire  our  services 
become  subscribers  to  our  plan,  and  pay  a  fee  of  5ff. 
per  annum.  When  the  agency  receives  a  case,  an 
ordinary  and  gentlemanly  collector  is  at  once  sent 
to  the  debtor  to  solicit  payment  of  the  amount  due. 
If  this  is  of  no  avail  we  send  another  collector,  who 
wears  a  striking  uniform  with  the  word  *  collector ' 
in  very  distinct  letters  on  the  band  of  his  hat.  This 
collector  visits  the  debtor  at  his  private  residence 
and  business  address  three  successive  days  (if  nec- 
essary). If  the  third  visit,  does  not  result  in  ob- 
taining the  money  the  collector  then  wears  a  hat 
on  the  band  of  which  are  the  words  *  Collector  of 
Doubtful  Debts.'  His  orders  are  to  call  daily  on 
the  debtor,  both  at  his  private  residence  and  place 
of  business,  and  demand  payment  as  often  as  is 
necessary.  These  calls  soon  attract  the  attention 
of  the  neighbors,  and  become  the  talk  of  the  neigh- 
borhood—  the  very  effect  our  agency  aims  at,  and 
the  very  shame  of  which  produces  the  desired  ef- 
fect; for  who  could  boldly  face  more  than  half  a 
dozen  calls  from  the  gentleman  with  the  suggestive 
uniform  and  hatband?  The  consequence  is  that  an 
arrangement  satisfactory  to  the  creditor  is  almost 
always  effected.' "  We  shall  await  the  working  of 
this  society  with  interest.  It  occurs  to  us  that  the 
law  will  hardly  regard  a  nuisance  for  the  collection 
of  debts  as  legal.  It  was  recently  held  libellous  to 
advertise  in  a  newspaper  a  **  want  *'  for  a  debtor  to 
pay  a  bill  (Zier  v.  Ho/Utl,  83  Minn.  66;  S.  C,  58 
Am.  Hep.  9),  and  in  another  case  it  was  held  libel- 
lous to  exhibit  furniture  as  for  sale  to  pay  a  **  dead- 
beat's  "  account.  There  are  legal  ways  of  collecting 
accounts,  and  if  they  are  unsuccessful  the  debtor  is 
entitled  to  protection  ag^nst  such  annoyances. 
Probably  in  most  cases  he  will  protect  himself  by 


kicking  out  the  intruder,  leaving  him  to  his  legal 
remedy. 

NOTES  OF  CASES, 

IN  Re  Ihmr,  Chan.  Div.,  64  L.  T.  Rep.  (N.  S.) 
134,  the  question  was  as  to  a  trade-mark  in 
"  Melrose  Favorite  Hair  Restorer."    Bacon,  V.  C, 
said:  **The  question  before  me  is   whether  this 
manufacturer,  the  present  applicant,  who  for  many 
years  has  sold  his  commodity  under  the  trade  name 
which  he  is  now  desirous  of  having  registered,  is 
prevented  by  thisact  from  having  it  so  registered  be- 
cause one  of  the  words  which  he  has  used  as  part  of 
the  name  is  said  to  be  a  fancy  word  in  common  use 
There  are  innumerable  instances  of  the  sale  of  par- 
ticular commodities  with  all  sorts  of  distinct  appel- 
lations not  necessarily  geographical  names.    In  par- 
ticular in  the  perfumery  trade,  there  have  been  for 
centuries  all  sorts  of  purely  fanciful  names  which 
have  been  given  to  various  commodities.     The  ar- 
gument here  is,  that  inasmuch  as  Melrose  is  a  well- 
known  place,  and  one  which  has  a  geographical  sig- 
nification, it  ceases,  when  applied  to  a  bottle  of 
pomatum,  to  be  a  fanciful  expression.  In  my  opinion 
it  is  proved  to  be  a  fanciful  expression,  and  not  one 
which  is  in  common  use  in  connection  with  the 
commodity  to  which  it  is  applied.     *    *    *    That 
the  word  may  have  a  different  signification  nobody 
will  dispute,  but  I  am  asked  whether  upon  this  la- 
bel, which  is  now  sought  to  be  registered,  the  word 
*  Melrose '  is  descriptive  of  a  place .     I  say  that  it  is 
not ;  it  neither  is,  nor  was  it  meant  to  be  so.    If 
therefore  it  is  not  descriptive  of  a  certain  geo- 
graphical spot,  can  it  be  any  thing  but  a  fancy 
word?    What  connection  has  this  conmiodity  with 
Melrose?    Upon  a  mere  fancy  he  puts  this  name 
and  mark  upon  the  commodity  which  he  sells,  so 
that  all  the  world  may  know  that  he  is  the  manu- 
facturer, and  nobody  else.     It  has  been  sold  for 
many|years  in  the  public  market  under  that  name 
which  he  has  adopted,  and  which  is  the  very  thing 
which  the  act  of  Parliament  says  may  be  regis- 
tered.    It  is  a  '  fancy  word  not  in  common  use  in 
the  trade  in  the  goods  with  respect  to  which  the 
application  is  made.'    Cases  have  been  cited  more 
or  less  resembling  that  which  is  now  before  me,  but 
the  case  which  was  before  Chitty,  J.,  seems  to  me 
to  be  as  directly  in  point  as  any  thing  can  be.    I 
can  perceive  no  difference  in  substance  between  that 
case  and  the  one  before  me,  and  I  do  not  differ  in 
the  slightest  degree    from   the    decision    of   the 
learned  judge  in  that  case.     He  had  there,  as  I 
have  here,  to  construe  the  words  of  the  act  of  Par- 
liament; he  had  to  find  out,  as  I  have  to  find  out, 
whether  a  word  was  a  fancy  word  or  a  geographi- 
cal word,  and  he  came  to  the  conclusion,  in  regard 
to  the  word  which  was  before  him,  as  I  do  now 
without  hesitation  with  regard  to  the  word  *  Mel- 
rose,' that  it  is  not  a  geographical  description,  but 
that  it  is  a  purely  fanciful  word ;  just  as  much  a 
fanciful  word  as  *  Eureka'  or  *  Opoponax,' or  any 
other  similar  word,  when  appliejl^to  a  particular 
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commodity,  and  that  it  is  meant  only  to  designate 
their  commodity.  It  cannot  be  said  that  any 
pci-fumery  in  Melrose  would  be  injured  by  this 
particular  commodity  being  called  Melrose.  He 
could  not  adopt  it  there  because  it  would  not 
be  a  fancy  word  in  regard  to  that  particular  trade, 
but  he  may  choose  any  other  word  he  likes.  Any 
inhabitant  may  make  Melrose  horseshoes  as  much 
as  he  likes,  but  this  particular  word  in  connection 
with  perfumery  has  become  the  absolute  property 
of  the  present  applicant.  I  do  not  rely  at  all  upon 
the  practice  which  has  been  followed  in  the  comp- 
troller's office,  but  it  appears  from  the  schedule  to 
one  affidavit  that  there  are  many  instances  in  which 
the  names  of  places  have  been  registered.  Now  it 
has  been  discovered  that  there  may  be  a  difficulty 
in  regard  to  such  cases,  and  the  comptroller  says 
that  the  name  of  a  place  is  objectionable.  In  my 
opinion  the  present  applicant  is  perfectly  well  enti- 
tled to  have  his  trade-mark  of  *  Melrose  Favorite 
Hair  Restorer'  registered.  The  whole  expression 
is  a  compound  one,  of  which  Melrose  is  one  of  the 
adjectives.  It  is  a  trade  name  or  mark  for  the  hair 
restorer  of  that  particular  name,  and  no  other.  I 
think  therefore  that  the  application  to  register  must 
be  granted."    See  note,  37  Am.  Rep.  694. 


In  PfUter  v.  Central  Ptic.  R,  Co,^  Oalifomia  Su- 
preme Court,  July  19,  1886,  it  was  held  that  a  rail- 
road company  is  not  responsible  for  $92,000  in 
gold  coin  in  satchels  of  a  passenger  as  '*  luggage." 
The  court  said:  '*  The  right  of  plaintiff  as  a  passen- 
ger must  be  determined  by  the  contract  he  made 
with  defendant.  He  purchased  four  first-class  pas- 
senger tickets  from  Ban  Jose  to  Sacramento,  which 
entitled  him  and  his  three  employees  to  transporta- 
tion in  the  first-class  passenger  coaches  of  defend- 
ant between  the  points  indicated,  and  gave  to  them 
a  right  to  have  their  luggage,  not  exceeding  one 
hundred  pounds  to  each  person,  transported  at  the 
same  time  free  of  charge.  It  gave  to  them  no  right 
to  travel  in  a  baggage,  express  or  freight  car,  but 
in  the  regular  passenger  car  or  cars  of  the  defend- 
ant, and  the  contract  gave  to  them  no  right  to 
transport,  either  in  their  own  charge  or  that  of  the 
defendant,  any  merchandise  or  property  not  in- 
cluded in  the  term  Mugjj^e.'  The  law  takes  no 
note  of  what  property  a  passenger  carries  upon  his 
person,  but  beyond  this  he  may  not,  by  virtue  of 
his  contract  for  passage,  carry,  either  free  of  charge 
or  by  paying  an  extra  charge,  property  not  included 
within  the  import  of  the  term  *  luggage.'  Were  it 
otherwise,  it  would  be  within  the  power  of  the  pas- 
senger to  convert  the  passenger  coaches  of  a  rail- 
road company  into  vans  for  the  transportation  of 
merchandise,  or  to  compel  the  carrier  to  do  much 
the  same  thing  by  furnishing  baggage  cars  for  the 
conduct  of  ordinary  freight.  The  orderly  and  ex- 
peditious transit  of  passengers  and  their  baggage 
renders  it  necessary  and  proper  for  the  carriers  en- 
gaged in  their  transportation  to  run  separate  trains 
for  their  accommodation,  or  at  least  to  furnish  and 


transmit  them  in  cars  separate  from  those  devoted 
to  the  carriage  of  freight,  and  this  result  can  only 
be  accomplished  by  requiring  the  carrier,  on  the 
one  hand,  and  the  passenger  upon  the  other,  to  re- 
frain from  making  passenger  cars  the  receptacle  for 
merchandise.  Plaintiff  must  be  presumed  to  know 
the  legal  effect  of  the  contract  he  had  made,  and  to 
be  subject  to  its  terms,  conditions  and  limitations 
equally  with  the  defendant.  The  fact  that  for  ten 
years  the  defendant  had  permitted  the  county  treas- 
urers of  Santa  Clara  county  to  carry  with  them 
upon  its  passenger  trains  the  money  which  they 
were  by  law  required  to  pay  over  to  the  State  treas- 
urer, neither  enlarged  nor  abridged  the  contract 
between  it  and  plaintiff.  If  defendant  was  not  le- 
gally bound  to  extend  this  favor,  its  liberality  to 
others,  or  to  plaintiff  himself,  could  not  be  urged 
as  a  binding  rule  for  the  continuance  of  such  prac- 
tice. The  theory  of  plaintiff  that  by  having  ac- 
cepted him  as  a  passenger  with  knowledge  of  the 
money  he  had  with  him,  the  defendant  became  a 
common  carrier  of  him  and  his  money,  though  he 
retained  possession  of  the  latter,  is  not  sustained  by 
the  authorities  cited.  Minter  v.  Pac.  H.  Co,^  41  Mo. 
504;  Butler  v.  H,  R.  R.  Co.,  %  E.  D.  Smith,  571; 
Staneman  v.  Erie  R  Co.,  52  N.  Y.  429;  SUrnian  v. 
Great  Western  R.  Co,,  67  id.  208;  and  Hannibal  R. 
Co,  V.  Swift,  12  Wall.  262  —  were  all  cases  in  which 
the  property  was  delivered  to  the  carrier,  and  al- 
though not  baggage,  it  was  held  that  having  re- 
ceived it  with  knowledge  that  it  was  not  the  ordi- 
nary traveling  baggage  of  the  passenger,  the  liabil- 
ity of  a  common  carrier  attached.  We  are  clearly 
of  opinion  that  the  defendant  was  under  no  obliga- 
tion, by  virtue  of  its  contract  of  passage  with 
plaintiff  as  an  individual,  to  permit  him  to  carry 
with  him  in  its  passenger  car  the  sum  of  money  in- 
dicated, in  the  manner  indicated,  and  weighing,  as 
it  must  have  done,  between  three  and  four  hundred 
pounds.     See  note,  84  Am.  Hep.  879. 


In  Lawrence  v.  Oreen,  California  Supreme  Court, 
August  17,  1886,  it  was  held  that  where  a  plaintiff 
shows  that  he  was  injured  by  the  overturning  of  a 
coach,  caused  by  the  breaking  of  one  of  its  wheels 
while  it  was  being  driven  round  a  curve,  down 
grade,  on  a  mountain  road,  where  one  side  of  the 
track  was  about  a  foot  lower  than  the  other,  he  has 
made  out  a  prima  facie  case.  The  court  cited  Chrie- 
tie  V.  Origge,  2  Camp.  79 ;  Dawson  v.  ManeJiester^  etc, 
R.  Co,,  5  L.  T.  Rep.  (N.  8.)  682;  Shear.  &  R.  Neg., 
S  268,  note,  and  said :  *'  The  occurrence  of  an  injury 
through  a  defect  in  the  vehicle  is  at  least  prima 
facie  evidence  of  negligence  on  the  part  of  the  car- 
rier. Shear.  &  R.  Neg.,  §  268.  The  carrier  must 
have  carriages  adequate  to  the  work  to  which  they 
are  subjected,  and  naust  see  that  they  are  kept  in 
due  repair.  Whart.  Neg.,  §§  628,  629.  But  the 
carrier  is  not  liable  for  damages  incurred  through 
latent  defects  which  could  not  have  been  discov- 
ered by  examination,  and  which  are  not  traceable 
to  any  want  of  good  business  dUigence  in  IJie  man- 
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ufacturer.  Whart.  Neg.,  §  681.  The  negligence 
of  the  defendants  was  established  prima  fade  by 
proof  that  the  wheel  broke,  and  the  coach  was 
thus  overturned,  and  there  was  no  evidence  to  over- 
come the  prima  facie  case  —  no  evidence  that  the 
wheel  was  sound,  or  that  the  defect  was  latent.  As 
the  case  was  presented,  was  the  court  authorized 
to  charge  the  jury  upon  the  hypothesis  that  the  ac- 
cident would  have  happened  if  there  had  been  no 
defect  in  the  wheel?  The  fact  that  the  road  was  a 
foot  lower  on  the  inner  side  did  not  perhaps  prove, 
nor  tend  to  prove,  that  the  wheel  was  a  good  wheel. 
It  left  the  unsoundness  of  the  wheel  still  uncon- 
tested, and  simply  showed  that  the  unsound  wheel 
broke  when  subjected  to  the  strain,  or  to  the  slide 
or  lurch  of  the  coach  on  the  uneven  ground .  If 
the  condition  of  the  road  was  merely  sufScient  to 
create  a  suspicion  that  a  sound  wheel  might  have 
been  broken  under  the  circumstances,  the  jury 
would  not  be  justified  in  acting  upon  a  mere  sur- 
mise or  conjecture  of  the  existence  of  a  possible 
fact  of  which  there  was  no  real  evidence.  But  even 
if  it  should  be  conceded  that  evidence  that  one  side 
of  the  road  was  lower  than  the  other,  and  that  the 
coach  lurched  toward  the  lower  side,  tended  to 
overcome  the  prima  fads  case  of  the  plaintiff,  it 
was  for  the  defendants  to  overcome  it.  The  de- 
fendants could  not  overcome  the  plaintiff's  case,  and 
show  that  the  accident  was  not  the  result  of  their 
carelessness  or  negligence,  except  by  proving  how 
the  accident  did  occur,  and  that  it  did  not  occur 
by  reason  of  a  defect  in  the  wheel,  or  that  such  de- 
fect was  latent."    See  47  Am.  Rep.  75. 


COMMON  WORDS  AND  PHBASEa. 

CONTIGUOUS.— In  Ols(m  v.  St.  Paul  Fire  <fc 
Marine  In$.  Co,,  Minnesota  Supreme  Court, 
July  14,  1886,  it  was  held  that  a  building  erected 
at  a  distance  of  twenty-five  feet  is  not  to  be  con- 
strued as  contiguous  to  another.  The  court  said : 
*'Tbe  situation  of  the  buildings  in  question  was 
not  such  as  to  warrant  the  court  |n  adjudging^  them 
to  be  *  contiguous.'  The  term  must  be  given  its 
proper  definition  and  meaning,  as  commonly  re- 
ceived and  understood,  to  the  end  that  policy- 
holders may  not  be  misled  or  left  in  doubt  as  to 
their  duty.  See  Webst.  Diet.,  *  contiguous'  and 
^  adjacent.'  Plaintiff's  building  was  separated  and 
detached  from  other  buildings  when  insured.  It  in 
fact  remained  so  when  destroyed.  But  the  defend- 
ant insists  that  the  term  '  contiguous,'  as  here  used, 
does  not  mean  merely  adjoining  or  immediate  prox- 
imity, but  that  it  is  also  applicable  to  objects  '  near 
by,'  and  that,  upon  the  facts  of  this  case,  it  should 
be  held  that  the  shop  was  sufficiently  near  to  be 
within  the  condition.  This  <5[>nstniction  is  not  ad- 
missible. The  matter  would  be  left  altogether  too 
doubtful  and  ambiguous  for  the  protection  of  the 
assured.  We  cannot  hold  that  a  building  twenty- 
five  or  any  particular  number  of  feet  from  a  de. 
tached  dwelling  is  contiguous  to  it.     ArlceU  v.  In- 


mranee  Go.^  69  N.  Y.  108;  BSR  v.  Insurance  Co., 
10  Hun,  26." 

Insolvkncy, —  In  DanieU  v.  Palmer,  Minnesota 
Supreme  Court,  July  6,  1886,  the  eourt  said:  ''The 
term  '  insolvency '  is  not  always  used  in  the  same 
sense.  It  is  sometimes  used  to  denote  the  insuffi- 
ciency of  one's  entire  property  and  assets  to  pay  all 
his  debts.  This  is  its  popular  and  most  general 
meaning.  Eerriek  v.  Barst^  4  Hill,  650.  But  it  is 
also  used,  in  a  more  restricted  sense,  to  express  the 
inability  of  a  person  to  pay  his  debts  in  the  ordi- 
nary course  of  business.  This  is  the  sense  in  which 
it  has  been  invariably  held  to  have  been  used  in  all 
the  various  bankrupt  acts  of  England  and  America. 
In  Bayly  v.  Scfuifidd,  1  Maule  &  S.  338,  it  is  said : 
'  'Insolvency,'  as  respects  a  trader,  means  that  he 
is  not  in  condition  to  pay  his  debts  in  the  ordinary 
course,  as  persons  carry  on  trade  usually  do ;  and  it 
does  not  follow  that  he  is  not  insolvent  because  he 
may  ultimately  have  a  surplus  upon  the  winding  up 
of  his  affairs.'  So,  in  Shone  v.  Lucoa^  8  DowL  ^ 
K.  218,  it  is  said :  ' '  Insolvency, '  within  the  mean- 
ing of  the  bankrupt  laws,  does  not  mean  an  inabil- 
ity to  pay  twenty  shillings  on  the  pound  when  the 
affairs  of  the  bankrupt  shall  be  ultimately  wound 
up ;  but  a  trader  is  in  insolvent  circumstances  when 
he  is  not  in  condition  to  pay  his  debts  in  the  usual 
and  ordinary  course  of  trade.'  The  same  definition 
has  been  given  of  the  term  as  used  in  the  insolvent 
law  of  Massachusetts,  which,  in  respect  to  the  mat- 
ter now  under  consideration,  is  very  similar  to  our 
own.  In  Thampeon  v.  Thompeon^  4  Cush.  127,  Shaw, 
C.  J.,  says:  *By  the  term  'insolvency,'  however, 
as  used  in  these  statutes,  we  do  not  understand  an 
absolute  inability  to  pay  one's  debts  at  some  future 
time,  upon  a  settlement  and  winding  up  of  all  a 
trader's  concerns ;  but  a  trader  may  be  said  to  be  in 
insolvent  circumstances  when  he  is  not  in  a  condi- 
tion to  pay  his  debts  in  the  ordinary  course,  as  per- 
sons carrying  on  trade  usually  do.'  This  definition 
has  been  repeatedly  reasserted  by  the  same  court. 
Lee  V.  KUburn^  8  Qray,  594;  Vennard  v.  McOonneU^ 
98  Mass.  561 ;  Barnard  v.  Oroeby,  6  Allen,  827.  The 
same  construction  has  been  placed  upon  the  term  as 
used  in  the  late  United  States  bankrupt  act.  In 
jH?^  t.  Martin^  13  Wall.  40,  the  court,  after  refer- 
ring to  the  more  general  and  popular  meaning  of 
the  word  'insolvency,'  add:  '  But  it  is  also  used  in 
a  more  restricted  sense  to  express  inability  of  a 
party  to  pay  his  debts,  as  they  become  due,  in  the 
ordinary  course  of  business.  It  is  in  the  latter  sense 
that  the  term  is  used  when  traders  and  merchants 
are  said  to  be  'insolvent,'  and  as  applied  to  them, 
it  is  in  the  sense  intended  in  the  act  of  Congress.* 
To  the  same  effect,  see  Woffer  v.  Hall,  16  WalL  599; 
Buchanan  v.  Smith,  id.  808;  Dutcher  v.  Wright,  94 
U.  B.  557;  Merchants  Bank  v.  Gooh,  95  id.  842." 

"Wagon. — A  hearse  is  a  wagon.  In  Spikee  v. 
Burgess,  65  Wis.  428,  the  court  said:  "The  simple 
question  presented  is  whether  a  '  hearse '  may  be 
exempt  from  '  seizure  or  sale  on  execution '  against 
the  owner.  *  ♦  •  The  hearse  is  claimed  to  be  a 
'  wagon '  within  the  meaning  of  this  statute.    It  is 
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described  as  a  regular  four-wheeled  wagon — the 
running  gear  being  the  same  as  any  other  wagon  — 
with  a  frame  inclosed  on  the  top,  and  with  glass 
sides,  front  and  back,  and  used  exclusively  for  a 
hearse  —  for  carrying  bodies  to  the  cemetery.  *  It 
is  a  carriage  for  conveying  the  dead  to  the  grave.' 
Webst  Diet.  It  is  the  superstructure  which  adapts 
it  to  this  particular  use,  and  the  use  which  gives  it 
the  particular  name.  But  the  question  of  exemp- 
tion is  not  dependent  upon  any  distinctive  use. 
The  privilege  of  claiming  a  wagon  as  exempt  is  not 
confined  to  persons  engaged  in  agricultmral  pur- 
suits, nor  any  particular  class  of  business.  Knapp  v. 
BartUtij  28  Wis.  68.  The  learned  counsel  for  the 
defendant  admits  that  the  privilege  of  exemption 
extends  to  every  owner  of  a  wagon,  but  insists  that 
no  vehicle  can  be  a  wagon,  within  the  meaning  of 
the  statute,  unless  it  is  adapted  to  farm  purposes,  or 
the  carriage  of  ordinary  freight  or  commodities,  or 
•  living  persons.  Undoubtedly  such  a  vehicle  may 
be  a  wagon,  but  the  term  is  general,  and  there  are 
a  variety  of  wagons,  differing  ir.  style,  form  and 
dimensions,  depending  upon  the  character  of  the 
use,  the  nature  of  the  business,  and  the  pleasure  or 
notions  of  the  manufacturer  or  owner.  <  A  carriage 
or  vehicle  with  four  wheels '  is  a  wagon.  Wore. 
Diet.  It  simply  means  'a  wheeled  carriage;  a 
vehicle  on  four  wheels,  and  usually  drawn  by 
horses;  especially  one  used  for  earring  freight.' 
Webst.  Diet.  *A  vehicle  moved  on  four  wheels, 
and  usually  drawn  by  horses.'  Imperial  Diet.  The 
running  gear  of  the  hearse  has  the  essentials  of  a 
wagon.  With  an  ordinary  superstructure  no  one 
would  claim  it  was  not  a  wagon.  The  character 
and  style  of  the  superstructure  were  merely  to  make 
it  serviceable  and  attractive  in  a  particular  and 
very  necessary  Hne  of  industry.  The  mere  fact  that 
the  superstructure  differed  from  superstructures  on 
most  wagons  did  not  prevent  it  from  being  a 
wagon.  For  the  reasons  given  we  hold  it  was  a 
wagon.'* 

OBLOi^irv. —  This  means  censure  and  reproach. 
Bettner  v.  HoUy  California  Supreme  Court,  July, 
1886. 

LneoAOB. — In  Calif  ornia  and  England  this  means 
baggage.  P/*Uter  v.  Cent.  Poo,  B,  Co,,  California 
Supreme  Court,  July,  1886. 

Mbssengbb. — A  county  treasurer  is  not  a  '^  mes- 
senger "  within  a  statute  imposing  on  railroads  the 
duty  of  transporting  ^'messengers"  on  certain  oc- 
casions. Pfiiter  V.  Cent.  Pac,  B,  C7o.,  California  Su- 
preme Court,  July,  1886. 


ASaiGNMENT  ^  PARTIAL      ENFOROEMSNT    IN 
EQUITY. 

MASSACHUSBTTS  SUPREME  JUDICIAL  OOUBT. 
8EFTEMBEB  8, 1886. 

James  v.  City  of  Newton."* 

A  Mil  In  equity  may  be  maintained  to  enforce  the  Cpartial  as 

flignment  of  a  debt. 

•SN.E.  Bep.  128. 


THIS  was  a  bill  in  equity  by  Edward  B.  James,  set- 
ting f  ortb  that  one  William  H.  Stewart  had  made 
a  oontraot  with  the  defendant  city  to  build  a  school- 
house  ;  that  Stewart  entered  upon  said  oontraot,  and 
had  nearly  fulfilled  the  same,  when  he  became  flnao- 
cially  embarrassed  on  June  18,  1884;  that  a  meeting  of 
his  creditors  was  held,  and  they  voted  to  accept  the 
offer  of  said  Stewart,  to  pay  the  sum  of  twenty  cents 
on  the  dollar  in  full  settlement  of  their  respective 
claims ;  that  on  June  21,  1884,  for  the  purpose  of  en- 
abling him  to  carry  out  his  contract  with  said  city, 
and  to  fulfill  his  agreement  with  the  several  creditors, 
the  said  Stewart  applied  to  said  James  for  a  loan  of 
money,  whereupon  the  paid  James,  In  good  faith  and 
for  the  purpose  aforesaid,  let  him  have  $676,  and  took 
an  assignment  of  the  sum  of  $600,  due  and  to  become 
due  to  said  Stewart  from  the  said  city  of  Newton,  and 
immediately  thereupon  the  said  James  notified  the 
said  city  of  said  assigrnment ;  that  on  June  26, 1886, 
said  Stewart,  by  reason  of  the  agreement  of  certain 
creditors  to  accept  the  offer  of  twenty  cents  on  the 
dollar,  filed  a  petition  in  insolveucj  in  the  county  of 
Middlesex,  and  on  July  10th  following  said  Gilkey 
was  duly  elected  assignee  of  said  Stewart ;  that  before 
and  after  the  filing  of  his  said  petition  said  Stewart 
expended  the  greater  portion  of  said  $676  in  further 
completion  of  his  contract  with  the  city,  and  made  a 
proper  and  legitimate  use  of  all  of  said  sum ;  that  at 
the  time  of  filing  said  petition  there  was  due  said 
Stewart,  under  said  contract,  the  said  sum  of  $600  or 
more,  though  not  then  payable ;  that  afterward  the 
contract  was  completed,  and  a  much  larger  sum  be- 
came due,  the  most  of  which  sum  had  been  paid  to 
said  Gilkey  as  assignee,  the  said  city  reserving,  on  ac- 
count of  this  assignment,  a  sum  sufficient  to  pay  the 
same ;  that  said  city  has  been  ready  and  willing  to 
make  a  severance  of  the  sum  due  under  said  contract, 
to  pay  the  said  James  the  amount  of  said  assignment, 
and  the  said  Gilkey  the  balance,  if  it  could  legally  do 
BO,  but  has  been  forbidden  so  to  do  by  said  Gilkey, 
who  as  assignee  aforesaid  claimed  the  whole  amount 
due  under  said  contract.  The  prayer  of  the  bill  was, 
among  other  things,  that  the  said  city  of  Newton  be 
enjoined  from  payment  of  the  sum  of  $000  to  the  said 
Gilkey  until  the  further  order  of  the  court,  and  that 
the  sum  of  $600  might  be  decreed  to  be  paid  to  the 
plaintiff  by  the  said  city  of  Newton. 

Said  James  and  said  Stewart,  at  the  time  of  the  ex- 
ecution of  the  assignment  or  order,  knew  that  said 
Stewart  was  actually  insolvent,  and  had  called  a  meet- 
ing of  creditors,  and  that  they  had  voted  to  accept 
twenty  cents  on  the  dollar  of  their  claims.  Said  Stew- 
art represented  to  said  James  that  he  was  obtaining 
this  money  to  assist  him  to  complete  the  contract, 
and  to  effect  the  composition  of  twenty  cents  on  a 
dollar,  and  assured  him  that  he  could  do  so.  No  ac- 
tion or  vote  was  ever  had  or  taken  upon  said  assign- 
ment by  the  city  of  Newton,  by  the  city  council  or 
either  branch  thereof,  by  any  committee,  or  by  any 
person  authorized  to  bind  the  city.  The  assignee, 
Gilkey,  when  he  was  appointed,  had  substantially  no 
funds  of  the  estate  of  said  Stewart  in  his  possession, 
and  In  order  to  complete  said  contract,  expended 
about  $1,200  of  his  own  funds,  in  labor  and  materials. 
In  finishing  the  building,  and  paid  off,  out  of  the  funds 
in  the  hands  of  the  city,  eventually  paid  him,  me- 
chanics* liens  thereon  amounting  to  about  $600  besides. 
Said  James  actually  paid  and  loaned  to  said  Stewart 
the  sum  of  $676  at  the  time  of  the  execution  of  the 
assignment,  which  was  the  sum  agreed  upon  between 
the  two. 

Hearing  In  the  Superior  Court  before  Knowlton, 
J.,  who  reserved  the  case  for  the  consideration  of  the 
full  court. 
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C.  C.  Powers^  foroomplainaut. 

W,  S.  Slocum,  for  defendant  oity  of  Newton. 

W.  B.  Durante  for  defendant,  Gilkey,  assignee. 

Field,  J.  The  assignment  in  this  case  is  a  formal 
assignment,  for  value,  of  '*  the  sum  of  six  hundred 
dollars  now  due  and  to  become  due  and  payable  to 
me**  from  the  oity  of  Newton  under  and  by  virtue  of 
a  contract  for  building  a  grammar-school  house,  and 
It  is  agreed  that  this  sum**  shall  be  paid  out  of  the 
money  reserved  as  a  guaranty  by  said  city,'*  and  the 
assignee  is  empowered  '*  to  collect  the  same.*'  There 
is  no  doubt  that  it  woald  operate  as  an  assignment  to 
the  extent  of  $600  if  there  can  be  an  assignment,  with- 
out the  consent  of  the  debtor,'  of  a  part  of  a  debt  to 
become  due  under  an  existing  contract ;  and  the  cases 
that  bold  that  an  order  drawn  on  a  general  or  a  par- 
ticular fund  is  not  an  assignment  pro  tanto  unless  it  is 
accepted  by  the  person  on  whom  it  is  drawn,  need  not 
be  noticed.  That  a  court  of  law  could  not  i*ecognize 
and  enforce  such  an  assignment  except  against  the 
assignor,  if  the  money  came  into  his  hands,  is  con- 
ceded. The  assignee  could  not  sue  at  law  in  the  name 
of  the  assignor,  because  he  is  not  an  assignee  of  the 
whole  of  the  debt.  He  could  not  sue  at  law  in  his  own 
name,  because  the  city  of  Newton  has  not  promised 
him  that  it  will  pay  him  $600.  The  $600  is  expressly 
made  payable  '*  out  of  the  money  reserved  as  a  guar- 
anty by  said  city,*'  and  by  the  contract,  the  balance 
reserved  was  payable  as  one  entire  sum,  and  at  law  a 
debtor  cannot  be  compelled  to  pay  an  entire  debt  in 
parts,  either  to  the  debtor  or  to  assignees  of  the 
debtor,  unless  he  promise  to  do  so.  Courts  of  law 
originally  refused  to  recognize  any  assignments  of 
choses  in  action  made  without  the  assent  of  the 
debtor;  but  now^  for  a  long  time,  they  have  recognized 
and  en  forced  assignments  of  the  whole  of  a  debt,  by 
permitting  the  assignee  to  sue  in  the  name  of  the  as- 
signor under  an  implied  power  which  they  held  to  be 
irrevocable.  Partial  assignments  such  courts  have 
never  recognized,  because  they  hold  that  an  entire 
debt  cannot  be  divided  into  parts  by  the  creditor 
without  the  consent  of  the  debtor.  It  is  not  wholly  a 
question  of  procedure,  although  the  common-law  pro- 
cedure is  not  adapted  to  determining  the  right  of  dif^ 
ferent  claimants  to  parts  of  a  fund  or  debt.  The  rule 
has  been  established,  partially  at  least,  on  the  ground 
of  the  entirety  of  the  contract,  because  it  is  held  that 
a  creditor  could  not  sue  his  debtor  for  a  part  of  an  en- 
tire debt ;  and  if  he  brought  such  an  action,  and  re- 
covered judgment,  the  judgment  was  a  bar  to  an  ac- 
tion to  recover  the  remaining  part.  There  must  be 
distinct  promises  in  order  to  maintain  more  than  one 
action.     Warren  v.  Comings,  6  Gush.  103. 

It  is  said  that  in  equity  there  may  be,  without  the 
consent  of  the  debtor,  an  assignment  of  a  part  of  an 
entire  debt.  It  is  conceded,  that  as  between  assignor 
and  assignee,  there  may  be  such  an  assignment.  The 
law,  that  if  the  debtor  assents  to  the  assignment  in 
such  a  manner  as  to  imply  a  promise  to  the  assignee  to 
pay  to  him  the  sum  assigned,  then  the  assignee  can 
maintain  an  action,  rests  upon  the  theory  that  the  as- 
signment has  transferred  the  property  in  the  sum  as- 
signed to  the  assignee  as  the  considerarion  of  the  debt- 
or's promise  to  pay  the  assignee,  and  that  by  the 
promise,  the  indebtedness  to  the  assignor  is  pro  tanto 
discharged.  It  has  been  held  by  courts  of  equity 
which  have  hesitated  to  enforce  partial  assignments 
against  the  debtor  that  If  ho  brings  a  bill  of  inter- 
pleader against  all  the  persons  claiming  the  debt  or 
fund,  or  parts  of  it,  the  rights  of  the  defendants  will 
be  determined  and  enforced,  because  the  debtor, 
although  be  has  not  expressly  promised  to  pay  the  as- 
signee, yet  asks  that  the  fund  be  distributed  or  the 
debt   paid  to   the  different  defendants  according  to 


their  rights  as  between  themselves,  and  the  rule 
'against  partial  assignments,  established  for  the  benefit 
of  the  debtor.  Superintendent  of  Public  Schools  v. 
Heath,  16  N.  J.  Eq.  22;  Fotirth  Nat  Bank  v.  Noonan, 
U  Mo.  App.  243. 

In  many  jurisdictions  courts  of  equity  have  gone 
further,  and  have  held  that  an  assignment  of  a  part  of 
a  fund  or  debt  may  be  enforced  in  equity  by  a  bill 
brought  by  the  assignee  against  the  debtor  and  as- 
signor while  the  debt  remains  unpaid.  The  procedure 
in  equity  is  adapted  to  determining  and  enforcing  all 
the  rights  of  the  parties,  and  the  debtor  can  pay  the 
fund  or  debt  into  court,  have  his  costs  if  he  Is  en- 
titled to  them,  and  thus  be  compensated  for  an  ex- 
pense or  trouble  to  which  he  may  have  t>een  put  by 
the  assignment.  But  some  courts  of  equity  have  gone 
further,  and  have  held  that  after  notice  of  a  partial 
assignment  of  a  debt,  the  debtor  cannot  rightfully  pay 
the  sum  assigned  to  his  creditor,  and  if  he  does,  this 
is  no  defense  to  a  bill  by  the  assignees.  The  doctrine, 
carried  to  this  extent,  effects  a  substantial  change  in 
the  law.  Under  the  old  rule,  the  debtor  could  with 
safety  settle  with  his  creditor,  and  pay  him,  unless  he 
had  notice  or  knowledge  of  an  assignment  of  the  whole 
of  the  debt;  under  this  rule  he  cannot,  if  he 
have  notice  or  knowledge  of  an  assignment  of  any 
part  of  it.  It  may  be  argued,  that  if  a  bill  in  equity 
can  be  maintained  against  the  debtor  by  an  assignee 
of  a  part  of  the  debt,  it  must  be  on  the  ground  not  only 
that  the  plaintiff  has  a  right  of  property  in  the  sum 
assigned,  but  also  that  it  is  the  debtor's  duty  to  pay 
the  sum  assigned  to  the  assignee,  and  that  If  this  is  so, 
it  follows  that  after  notice  of  the  assignment  the 
debtor  cannot  rightfully  pay  the  sum  assigned  to  the 
assignor. 

The  facts  of  this  case  however  do  not  require  us  to 
decide  whether  a  bill  can  be  maintained  after  the 
debtor  has  paid  the  entire  debt  to  his  creditor,al though 
after  notice  of  a  partial  assignment.  The  city  of  New- 
ton, in  its  answer,  says,  that  it  **  is  willing  to  pay  said 
balance  to  such  person  or  persons  as  should  be  justly 
entitled  to  receive  the  same,  whether  said  plaintiff  or 
said  Gilkey,  as  such  assignee,"  and  prays  'Hhat  said 
plaintiff  and  said  Gilkey  may  interplead  and  settle 
and  adjust  the  demands  between  themselves,  and  that 
the  honorable  court  shall  order  and  decide  to  whom 
said  sum  shall  be  paid."  This  is  in  effect  asking  the 
aid  of  the  court  in  much  the  same  manner  as  if  the 
city  of  Newton  had  brought  a  bill  of  interpleader,  and 
the  proceedings  are  not  open  to  the  objection  that  the 
court  is  compelling  the  city  of  Newton  to  assent  to  an 
assignment  against  its  wilL  This  Is  the  first  bill  in 
equity  to  enforce  a  partial  assignment  of  a  debt  which 
has  been  before  this  court.  It  has  been  often  declared 
here  that  there  cannot  be  an  assignment  of  a  part  of 
an  entire  debt  without  the  assent  of  the  debtor,  but 
the  cases  are  all  actions  at  law,  and  in  the  majority 
of  them  the  statement  was  not  necessary  to  the  de- 
cision. 

In  Tripp  v.  Brotonell,  12  Cush.  876,  the  action  was 
assumpsit  to  recover  the  amount  of  the  plaintiff's  lay 
as  a  mariner  on  a  whaling  voyage.  The  defense  was 
an  assignment  of  the  balance  due,  made  by  the  plain- 
tiff and  accepted  by  the  defendants.  This  was  held  a 
good  defense ;  the  court  saying:  *'It  Is  in  terms  an 
assignment  of  the  whole  lay.  It  must  be  so  by  oper- 
ation of  law.  It  is  not  competent  for  a  creditor  to  as- 
sign part  of  the  debt,  or  create  any  lien  upon  it.  The 
debtor  or  holder  of  the  assignable  interest  cannot, 
without  his  own  consent,  l>e  held  legally  or  equitably 
liable  to  an  assignee  for  part,  and  to  the  original  cred- 
itor or  another  assignee  for  another  part.  MandevVle 
V.  Welch,  5  Wheat.  277;  Gibson  v.  Cooke,  20  Pick.  15; 
Bobbins  v.  Bacon,  3  Greenlf.  846." 

Gibson  v.  Cooke,  ubi  supra,  was  ajtsumpsit,  brought 
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in  tbe  name  of  Qibson  for  the  benefit  of  Plympton,  to 
whom  Gibson  had  given  an  order  on  the  defendant  to 
paj  PJjmpton  $175.33 ''as  my  income  becomes  due.*' 
The  defendant  heid  property  in  trust  to  pay  over  the 
*'  net  proceeds  once  a  quarter**  to  Gibson  and  others. 
The  coort  held  that  it  did  not  appear  tliat  **  at  the 
time  of  the  assignment,  or  at  any  period  since,  the 
whole  amount  due  to  Gorham  Gibson  would  corre- 
spond with  the  amount  of  the  draft,**  and  that  "  a 
debtor  is  not  to  have  his  responsibilities  so  far  varied 
from  the  terms  of  his  original  contract  as  to  subject 
him  to  distinct  demands  on  the  part  of  several  persons, 
when  his  contract  was  one  and  entire.'* 

Knoialton  v.  CooUy,  102  Mass.  28S,  was  trustee  pro- 
cess, and  the  trustee  had  in  his  hands  $U7  due  the  de- 
fendant as  wages,  and  the  claimant  held  an  order 
given  by  the  defendant,  before  the  wages  were  earned, 
for  the  payment  to  him  of  the  defendant*s  wages  *'  as 
fast  as  they  became  due,  to  the  amount  of  $160,**  which 
the  trustee  had  accepted.  The  court  held  that  the 
order  was  an  assignment  of  wages,  and  not  having 
been  recorded,  was  Invalid  against  trustee  process  by 
St.  1865,  ch.  43,  9  2.  The  court  say  that  **  the  accept- 
ance of  the  order  by  Barton  (the  trustee)  does  not 
change  its  character.  His  assent  was  necessary  to  give 
It  any  validity  even  as  an  assignment.  Oibsonr.  Cooke, 
20  Pick.  10.*' 

Papineau  v.  Naumkeag  Steam  Cotton  Co,^  126  Mass. 
372,  was  an  action  of  contract,  and  the  court  say: 
'*  The  order  of  CoulUard  on  the  defendant  in  favor  of 
the  plaintiff  was  not  an  order  for  the  payment  of  all 
that  should  be  due  the  drawer  at  the  several  times 
when  the  installments  were  to  be  paid.  It  was  not 
therefore  an  assignment  of  wages  to  the  plaintiff,  un- 
less the  defendant  saw  fit  to  assent  to  it  as  such,  but  a 
mere  order  for  money.'* 

It  is  settled  that  an  assignment  of  a  part  of  a  debt. 
If  assented  to  by  the  debtor  in  such  a  manner  as  to 
imply  a  promise  to  pay  It  to  the  assignee.  Is  good 
against  trustee  process,  or  against  an  assignee  of  In- 
solvency. Taylor  v.  Lynch,  5  Gray,  49;  Lannan  v. 
SmUh,  7  id.  15a 

In  Bourne  v.  Cabott  3  Mete.  305,  the  court  say : 
"The  order  of  Litchfield  on  the  defendant  was  a  good 
assignment  of  the  fund  pro  tanto  to  the  plaintiff,  and 
tbe  express  promise  to  the  assignee  to  pay  him  the  bal- 
ance when  the  vessel  should  be  sold  constituted  a  legal 
contract.**  It  Is  also  settled  that  an  equitable  assign- 
ment of  the  whole  fund  in  the  hands  of  the  trustee  is 
good  against  trustee  process,  although  the  trustee  has 
received  no  notice  of  the  assignment  until  after  the 
trustee  process  was  served,  and  has  never  assented  to 
it.  Wakefield  v.  Martin^  3  Mass.  668;  Kingman  v.  I^r^ 
kinsy  105  id.  Ill;  Norton  v.  Piacataqua  Ina.  Co.,  Ill  id. 
532;  Taft  v.  Bowker,  132  id.  277;  WiUiama  v.  IngersoU, 
89  N.  Y.  508. 

Before  as  well  as  since  St.  1865,  ch.  43,  §  1  (Pub.  St., 
ch.  183,  §  38),  if  the  assignment  was  for  collateral  secur- 
ity, and  the  assignee  was  bound  to  pay  Immediately 
to  the  assignor,  out  of  the  sum  assigned,  any  balance 
remaining  after  payment  of  his  debt.  It  has  been  held 
that  the  excess  above  the  debt  for  which  tbe  assign- 
ment  was  security  was  attachable  by  the  trustee  pro- 
cess, Warren  v.  Sullivan,  123  Mass.  283;  CHlea  v.  Ash, 
id.  363;  3facom5er  v.  Doane,  2  Allen,  641;  Darling  v, 
Andrews,  9  Id.  106.^8ee  Lannan  v.  Smith,  7  Gray, 
150. 

In  3f  ocomber  v.  Doane,  ubi  aupra,  the  court  say  that 
**  an  order  constitutes  a  good  form  of  assignment,  it 
being  for  the  whole  sum  due  or  becoming  ^ue  to  tbe 
drawer,  and  it  needs  not  to  be  accepted  to  malce  it  an 
assignment.**  Tbe  order  was  for  one  month*s  wages, 
which  as  subsequently  a8certained,amounted  to  $87.60. 
but  It  was  given  as  security  for  groceries  furnished 
and  to  be  furnished,  and  on  the  day  of  the  service  of 


the  writ  tbe  defendant  owed  tbe  claimant  for  grocer- 
ies $28.79,  and  tbe  remaining  $8.71  was  held  by  the 
trustee  process.  Some  of  these  cases  were  noticed  In 
Whitney  Y,  Eliot  NaL  Bank,  137  Mass.  361;  S.  C,  50 
Am.  Rep.  316,  and  the  court  then  declined  to  decide 
'*  whether  in  equity  there  may  not  be  an  assignment 
of  a  part  of  a  debt.*' 

Without  considering  the  oases  upon  the .  effect  of 
orders  or  drafts  for  money  as  constituting  assignments 
of  tbe  debt,  or  a  part  of  it,  it  seems  never  to  have 
been  actually  decided  In  this  Ck>mmonwealth  that  an 
assignment,  for  value,  of  a  part  of  an  entire  debt  is 
not  good  to  the  extent  of  tbe  assignment  against 
trustee  process.  In  trustee  process  the  trustee  of  tbe 
defendant,  if  charged,  is  by  the  statute  compelled  to 
pay  to  the  plaintiff  so  much  of  what  he  admits  to  be 
due  to  tbe  defendant  as  is  necessary  to  satisfy  the 
plaintiff's  judgment,  and  as  an  entire  debt  may  thus 
be  divided,  it  seems  equitable  that  assignees  of  a  part 
of  the  debt  should  be  admitted  as  claimants,  and  this 
Is  in  effect  done  when  the  assignment  Is  as  collateral 
security. 

Palmer  v.  MerrQl,  6  Cush.  282,  was  assumpsit  against 
the  administrator  of  Spauldlng,  who  had  caused  his 
life  to  be  Insured,  payable  to  himself,  his  executors, 
administrators,  or  assigns ;  and  he,  **  by  a  memoran- 
dum in  writing,  indorsed  on  the  policy,  for  a  valuable 
consideration,  assigned  and  requested  the  insurers  to 
pay  the  plaintiff  the  sum  of  $400,  part  of  the  sum  in- 
sured by  the  policy.  In  case  of  loss  on  the  same,  of 
which  assignment  and  request  the  insurers  on  the 
same  day  had  due  notice.'*  '*  The  policy,  with  this  in- 
dorsement thereon,  remained  in  the  custody  of  Spauld- 
lng until  his  decease,**  and  came  into  the  hands  of  the 
administrator  of  his  estate,  who  collected  the  whole 
amount  of  the  insurance,  and  represented  the  estate 
insolvent;  and  the  question  was**  whether  the  case 
shows  an  assignment  which  vested  any  Interest  in  the 
policy,  legal  or  equitable,  in  tbe  plaintiff.**  The  court 
held  that  it  did  not.  The  court  say :  '^According  to 
the  modern  decisions,  courts  of  law  recognize  the  as- 
signment of  a  chose  In  action  so  far  as  to  vest  an  equit- 
able interest  in  the  assignee,  and  authorize  him  to 
bring  an  action  In  the  name  of  the  assignor,  and  re- 
cover judgment  for  his  own  benefit.  But  In  order  to 
constitute  such  an  assignment  two  things  must  first 
concur :  First,  the  party  holding  the  chose  in  action 
must,  by  some  significant  act,  express  his  Intention 
that  the  assignee  shall  have  the  debt  or  right  in  ques- 
tion, and  according  to  the  nature  and  circumstances 
of  the  case,  deliver  to  the  assignee,  or  to  some  person 
for  his  use,  the  security.  If  there  be  one,  bond,  deed, 
note,  or  written  agreement  upon  which  the  debt  or 
chose  in  aotion*arlses;  and  secondly,  the  transfer  shall 
be  of  the  whole  and  entire  debt  or  obligation  of  which 
the  chose  In  action  consists,**  etc. ;  that  *'  It  appears  to 
us  that  the  order  indorsed  on  the  policy,  and  retained 
by  the  assured,  falls  of  amounting  to  an  assignment  In 
both  these  particulars;  *' and  that  an  order  **fora 
part  only  of  the  fund  or  debt  *'  **  is  a  draft  or  bill  of 
exchange  which  does  not  bind  the  drawer,  or  transfer 
any  proprietory  or  equitable  interest  In  the  fund, until 
accepted  by  the  drawee.  It  therefore  creates  no  Hen 
upon  the  fund.  Upon  this  point  the  authorities  seem 
decisive.  Welch  v.  Mandevdle,  1  Wheat.  233;  8.  C,  5 
id,  Zn ;  Robbins  v.  Bacon,  3  Greenlf.  346;  Oibson  v. 
Coofei?,  20  Pick.  15.'* 

Welch  V.  MandevUle,  ubi  supra,  was  an  action  of  cov- 
enant broken,  brought  by  Prior,  In  the  name  of  Welch, 
against  Mandeville.  who  set  up  a  release  by  Welch,  to 
which  Prior  replied  that  Welch,  before  the  release, 
had  assigned  the  debt  due  by  reason  of  the  covenant 
to  him,  of  which  the  defendant  had  notice.  The  court 
consider  tbe  effect  of  certain  bills  of  exchange,  and 
say :    **  But  where  the  order  Is  drawn  either  on  a  gen- 
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eral  or  a  particular  fund,  for  a  part  oulj,  it  does  not 
amouut  to  an  assiicnineut  of  that  part,  or  give  a  lien 
aKaiust  the  drawer,  auless  he  sonsents  to  the  appro-< 
priation  bj  an  aooeptanoe  of  the  draft/'  eto. ;  that  "  a 
creditor  shall  not  be  permitted  to  split  up  a  single 
cause  of  action  into  manj  actions  without  the  assent 
of  his  debtor; "  and  that  "  if  the  plaintiff  could  show 
a  partial  assignment  to  the  extent  of  the  bills,  it  would 
not  avail  him  in  support  of  the  present  suit.'* 

The  equitable  doctrine  now  maintained  bj  the  Su- 
preme Court  of  the  United  States  is  shown  hy  Wright 
V.  EUiaon,  1  WalL  16;  ChHstmaa  v.  Ruaaell,  14  id.  70; 
Tri8t  V.  Child,  21  id.  441 ;  and  PeughW,  PoHer,  112  U.  S. 
787;  S.  Cm  6  Sup.  Ct.  Rep.  861. 

In  Peugh  v.  Porter  that  court  ordered  that  a  decree 
be  entered  that  Peugh,  subject  to  certain  rights  in  the 
estate  of  Winder,  was  entitled  to  one-fourth  of  a  fund 
by  virtue  of  an  assignment  of  one-fourth  of  a  claim 
against  Mexico,  made  before  the  establishment  of  the 
claim  from  which  the  fund  was  derived,  and  before  the 
fund  was  in  existence,  and  declared  the  law  to  be  that 
'*  it  is  indispensable  to  a  lien  thus  created  that  there 
should  be  a  distinct  appropration  of  the  fund  by  the 
debtor,  and  an  agreement  that  the  creditor  should  be 
paid  out  of  it." 

In  Robbins  v.  Bacon,  ubi  supra,  the  order  was  for 
the  payment  of  the  whole  of  a  particular  fund,  and 
was  held  good. 

The  existing  law  of  Maine  is  declared  in  Exchange 
Bank  v.  McLoon,  78  Me.  498;  S.  C,  40  Am.  Rep.  888, 
by  an  elaborate  opinion,  and  thereon clusionfreaohed  is 
that  an  assignment  of  a  part  of  a  chose  in  action  is 
good  in  equity  and  against  trustee  process. 

In  England  it  is  held  that  the  particular  fund  or 
debt  out  of  which  the  payment  is  to  be  made  must  be 
specified  in  the  assignment  {Percival  v.  Dunn,  29  Ch> 
Div.  128);  but  the  assignment  of  a  part  of  a  debtor 
fund  is  good  in  equity.  The  present  case  is  like  Ex 
parte  Maes,  14  Q.  B.  Div.  810,  and  a  stronger  case  for 
the  plaintiff  than  Brice  v.  Bannister,  8  Q.  B.  Div.  569, 
where,although  the  procedure  was  under  the  statute  of 
86  &  37  Viot.,ch.  66,  the  foundation  of  the  liability  was 
that  the  assignment  was  good  in  equity ;  and  the  case 
at  bar  is  relieved  from  the  difficulties  which  induced 
Brett,  L.  J.,  in  that  case,  to  dissent ;  and  Brice  v.  Ban- 
niMter  was  affirmed  in  Ex  parte  HaXl,  10  Ch.  Div.  615. 
The  present  case  also  resembles  Tooth  y.  HdUett,  4  Ch. 
App.  248,  except  that  there  the  sums  paid  by  the 
trustees  for  creditors,  in  finishing  the  house,  exhausted 
all  that  became  due  under  the  contract.  See  also  Ad- 
dison V.  Cox,  8  Ch.  App.  76. 

In  Appeals  of  the  CUy  of  Philadelphia,  86  Penn.  St. 
179,  it  is  conceded  that  the  rule  that  an  assignment  of 
a  part  of  a  debt  is  valid  prevails  in  equity  between  in- 
dividuals, bat  the  court  refused  to  apply  it  to  a  debt 
due  from  a  municipal  corporation,  on  the  ground  that 
*'  the  policy  of  the  law  is  against  permitting  individ- 
uals by  their  private  contracts  to  embarrass  the  prin- 
cipal officers  of  a  municipality.  See  QeisVs  Appeal,  104 
Penn.  St.  854.  But  there  is  no  ground  for  any  such 
distinction  in  this  Commonwealth. 

In  New  York  the  assignment  of  a  part  of  a  debt  or 
fund  is  good  in  equity.  Field  v.  Mayor,  etc.,  6  N.  Y. 
179;  RUley  v.  Ph<znix  Bank  of  New  York,  83  id.  818; 
S.  C«,  88  Am.  Rep.  421 ;  and  the  same  doctrine  Is  main- 
tained in  other  States,  Daniels  y.  Meinhard,  53  Ga. 
859:  Etheridge  v.  Vemoy,  74  N.  C.  800;  Lapping  v. 
Di^jfy.  47Ind.  51;  Fordyce  y.  Nelson,  91  id.  447;  Boioer 
y.  Hadden  Blue-stone  Co,,  80  N.  J.  Eq.  171;  Gardner  v. 
Smith,  5  Heisk.  256;  Grain  v.  Aldrich,  88  Cal.  614; 
County  of  Des  Moines  v.  Uinkley,  62  Iowa,  687 ;  Canty 
v.  Lottenier,  81  Minn.  289;  First  Nat  Bank  y.  Kimber- 
lands,  16  W.  Va.  555. 

From  the  examination  of  oar  oases  it  appears  not  to 
have  been  decided  that  there  cannot  be  an  assignment 


of  a  part  of  a  fund  or  debt  which  will  constitute  ao 
equitable  lien  or  charge  upon  it,  and  will  be  enforced 
in  equity  against  the  debtor  or  person  holding  the 
fund.  Palmer  y.  MerriU,  ubi  st«pra,  may  well  rest 
upon  the  first  reason  given  for  the  decision.  See  Steams 
v.  Quincy  his.  Co.,  124  Mass.  61,  63;  &  C,  26  Am.  Rep. 
647.  The  decisions  of  courts  of  equity  in  other  juris- 
dictions are  almost  unanimous  in  maintaining  such  a 
lien,  where  the  assignment  is  for  value,  and  distinctly 
appropriates  a  part  of  the  fund  or  debt,  and  makes  the 
sum  assigned  specifically  payable  out  of  it. 

Without  undertaking  to  decide  what  is  not  before 
us,  and  confining  ourselyes  to  the  facts  in  the  case, 
which  are  that  the  debt  remains  unpaid,  and  the 
debtor  in  his  answer  asks  the  court  to  determine  the 
right  of  the  different  claimants,  we  think  that  there 
should  be  a  decree  that  the  city  of  Newton  pay  to  the 
plaintiff  $600,  and  that  th^  remainder  of  the  sum  due 
from  the  city,  after  deducting  its  costs,  be  paid  to 
Gilkey,  assignee.  The  assignment  was  not  made  in 
fraud  of  the  law  relating  to  insolvency.    So  ordered. 


NUISANCE-^FIRE-PL  OG  IN  HIGH  W A  Z—  WEABING 
AWA7  0FB0AD, 

ENGLISH  COURT  OF  APPEAL,  APRIL  17,  1B88. 

MooRB  V.  Lambbth  Water  Works  Cobcpant.*' 
A  fire-plug  had  been  lawfully  fixed  in  a  highway  ■  by  the  de- 
fendants. Orlgihally  the  top  of  the  fire-plug  had  been 
level  with  the  pavement  of  the  highway,  but  in  conse- 
quence of  the  ordinary  wearing  away  of  the  highway  the 
fire-plug  projected  half  an  inch  above  the  level  of  the 
pavement.  The  fire-plug  Itself  was  In  perfect  repair. 
The  plolntiif,  whilst  passing  along  the  highway,  feO  over 
the  fire-plug,  and  was  hurt.  Held,  that  as  the  fire-plug 
was  in  good  repair,  and  had  been  lawfully  fixed  in  the 
highway,  no  action  by  the  plaintiff  would  Ueagahist  the 
defendants. 

A  CTION  to  recover  damages  for  bodily  injuries. 

TFinch  {Edwards  Clarke,  Q.  C,  with  him),  for  de- 
fendants. 

Waddy,  Q.  C,  and  Aspland,  for  plaintifll 

Lord  Eshbr,  M.  R.  This  is  a  curious  case.  A  fire- 
plug, or  ataU  events  a  plug,  was  put  down  in  a  high- 
way ;  it  was,  so  far  as  the  evidence  goes,  put  down 
with  due  care,  and  was  in  proper  condition  in  the 
highway.  It  remained  there,  and  it  must  be  taken 
that  the  plug  itself  was  kept  in  perfect  order,  and  that 
there  was  no  defect  in  it.  But  the  plug  being  in  the 
highway,  the  roadway  was  worn  away,  so  that  the 
roadway  had  got  half  an  inch  below  the  top  of  the 
plug.  The  plaintiff  caught  his  foot  against  the  plug, 
and  fell  dovm,  and  then  he  brings  this  action  against 
the  water  works  company,  and  obtains  judgment  for 
a  considerable  amount.  The  question  is  whether  the 
water  works  company  are  ander  those  circumstances 
liable.  Now  the  argument  for  the  plaintiff  really 
amounted  to  this,  that  whoever  puts  into  a  highway 
that  which  becomes  from  any  cause  a  nuisance  or  dan- 
gerous to  persons  going  along  the  highway,  is  liable  to 
make  compensation  if  it  occasions  injury  to  any  per- 
son. But  to  my  mind  that  doctrine  has  always  been 
applied  only  where  a  thing  has  been  put  without  an  • 
thority  in  the  highway.  If  something  is  put  without 
authority  in  the  highway,  that  of  itself  does  not  make 
the  person  putting  It  there  liable  at  the  hands  of  an  in- 
dividual; an  obstruction  in  a  highway  will  not  entitle 
an  individual  to  bring  an  action.    But  If  something  is 
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put  in  a  highway  without  authority,  and  is  left  there, 
■o  that  it  becomes  that  which  is  generally  called  a  nui- 
sance, but  which  is  really  an  obstruction,  and  if  a  per- 
son, I  awfully  using  the  highway,  falls  over  it,  or  is 
otherwise  injured  by  it,  the  person  putting  it  in  the 
highway  must  make  compensation.  But  the  water 
works  company  were  certainly  authorized  by  act  of 
Parliament  to  put  this  plug  in  the  highway.  I  infer 
that  they  were  compelled  to  put  it  in  the  highway ; 
because,  although  a  great  deal  of  argument  was 
brought  forward  to  show  that  this  was  not  a  fire-plug, 
to  my  mind  it  is  clear  as  a  matter  of  fact  that  it  was  a 
fire-plug,  whether  it  was  originally  put  there  as  a  fire- 
plug or  not;  and  I  think  the  evidence  clear  that  the 
p^ug  must  have  been  originally  put  there  as  a  fire- 
plug. Besides  being  used  as  a  fire-plug,  it  was  no 
doubt  used  by  the  water  works  company  as  that  which 
is  called  an  end  plug,  for  flushing  the  sewers.  But  a 
fire-plug  can  always  be  used  for  finshing  sewers,  and  I 
do  not  know  of  any  act  of  Parliament  which  says  that 
when  the  water  works  company  are  obliged  to  keep  a 
fire-plug,  they  may  not  theipselves  use  it  for  other 
purposes.  There  are  always  two  keys  to  a  fire-plug, 
one  which  is  given  to  the  fire  brigade,  another  which 
is  kept  by  the  water  works  company ;  and  the  water 
works  company  are  brought  into  disgrace  if  their 
turnkey  is  not  in  the  way  with  the  key  before  even 
the  fire  brigade  come  with  their  key.  I  believe  that 
the  water  works  company  were  compelled  to  put  this 
fire-plug  in  the  highway ;  at  all  events  it  is  obvious  to 
my  mind  that  it  was  adopted  as  a  fire-plug,  because  it 
is  proved  that  the  fire  brigade  bad  a  key  of  it. 

In  this  case  the  water  supply  is  not  in  the  hands  of 
the  road  authority;  the  waterworks  company  and  the 
road  authority  are  perfectly  distinct;  therefore  the 
questlon.is  whether  the  water  works  company  are  to  be 
made  liable  for  this  accident.  It  was  argued  that  they 
must  be  liable.  Then  it  was  asked,  *'  But  how  are  they 
to  prevent  this  mischief?  If  the  road  is  worn  down, 
are  they  to  mend  the  road  ?  '*  It  was  answered :  "No, 
they  cannot  mend  the  road.'*  Then  what  are  they  to 
do  ?  Why  they  must  cut  down  the  fire-plug ;  as  the 
road  wears  down,  they  must  keep  cutting  down  the 
fire-plug.  That  seems  to  be  a  curious  liability  to  put 
upon  the  water  works  company.  One  would  think 
that  the  act  of  Parliament  which  obliges  them  or  au- 
thorizes them  to  put  this  plug  in  the  road,  if  it  meant 
to  impose  upon  them  such  a  liability  as  that, would  have 
said  so  in  direct  terms;  but  the  act  of  Parliament  only 
says  that  they  are  to  keep  the  plug  in  repair.  Some- 
thing was  argued  about  whose  property  the  plug  be- 
came. I  think  that  is  immaterial.  The  act  of  Parlia- 
ment allows  the  water  works  company  to  put  it  in  the 
highway,  and  says  that  they  are  to  keep  it  in  repair. 
It  was  in  perfect  repair,  but  it  was  the  road  which  had 
been  worn  down. 

Now  it  is  said  that  if  the  fire-plug  had  not  been  in 
the  highway  the  wearing  down  of  the  roadway  was 
not  sufficient  to  make  the  road  so  out  of  repair  as  to 
render  the  authority  having  care  of  it  indictable. 
That  Is  true.  Then  we  must  see  what  the  liabilities  of 
these  two  parties  are.  Now  if  the  fire  plug  had  been 
put  down  by  authority  before  the  road  was  dedicated 
to  the  public  and  adopted  by  them,  then,  as  is  clear 
from  the  decision  in  Fisher  v.  Provose^  2  B.  &  S.  770, 
the  road  authority  and  the  surveyor  must  keep  the 
road  in  repair  with  regard  to  that  plug,  and  if  they 
allow  the  road  to  come  into  such  a  condition  that  the 
road,  having  regard  to  the  plug,  is  not  safe,  then  they 
may  be  indicted.  They  must  keep  the  road  in  repair 
having  regard  to  it.  If  that  is  the  law  when  the  plug 
is  put  down  before  the  road  is  dedicated,  what  is  the 
condition  of  things  when  it  is  put  there  after  the  road 
exists,  but  is  put  there  by  authority  of  Parliament 
and  not  merely  by  contract,  not  merely  by  leave  ?  and 


further,  what  is  to  be  the  condition  of  things  if  a 
company  is  compelled  to  put  it  down  by  act  of  Parlia- 
ment? It  seems  to  ofs  that  the  proper  result  under 
those  circumstances  is,  that  the  road  authority  most 
take  notice  of  the  act  of  Parliament,  and  that  they 
must  keep  the  road  fit  for  the  public  to  pass  along  it, 
having  regard  to  that  which  is  in  the  road  by  virtue 
and  authority  of  Parliament,  just  the  same  as  if  it  had 
been  there  before  the  road  was  made,  so  that  the  road 
was  dedicated  subject  to  it.  The  act  of  Parliament 
has  said  that  the  plug  may  be  in  the  road,  and  the  au- 
thorities must  keep  the  road  having  regard  to  that 
which  may  or  must  be  there  by  authority  of  the  act  of 
Parliament.  If  that  be  true,  the  water  works  com- 
pany have  done  all  that  the  statute  obliged  them  to  do, 
and  their  whole  obligation  was  imposed  by  statute, 
and  no  express  liability  was  laid  upon  them  in  the 
statute;  on  the  contrary,  a  minor  liability  was  laid 
upon  them,  and  nothing  is  to  be  implied  from  the  act 
of  Parliament  under  these  circumstances. 

If  either  party  wlas  in  the  wrong,  it  seems  to  me  to 
have  been  the  road  authority.  I  think  that  no  action 
will  lie  by  this  plaintiff  against  the  road  authority; 
but  it  does  not  follow  that  because  no  action  will  lie 
against  the  road  authority,  therefore  he  can  maintain 
an'action  against  the  defendants,  who  have  done  no 
wrong.  I  think  that  he  cannot  maintain  an  action 
against  the  water  works  company  under  these  circum- 
stances. 

It  has  been  held  that  if  we  come  to  this  conclusion 
we  must  overrule  Kent  v.  Worthing  Loeal  Board,  10 
Q.  B.  Div.  118.  I  do  not  think  it  necessary  to  say 
that  we  must  overrule  Keiit  v.  Worthing  Local  Board, 
siipra.  In  that  case  the  water  supply  was  in  the  hands 
of  the  defendants,  and  they  were  also  the  local  au- 
thority for  keeping  the  road :  they  were  the  authority 
for  both.  It  is  true  that  in  that  case  the  valve-cover 
was  not  out  of  order,  and  in  that  respect  it  was  like 
this  case;  it  was  only  the  road  which  was  out  of  order 
with  regard  to  the  valve-cover.  If  the  case  cannot  be 
upheld  upon  the  ground  that  the  one  authority  was 
master  of  both  situations,  I  respectfully  differ 
from  it,  and  think  it  was  wrongly  decided.  It  may  be 
that  it  can  be  upheld  on  that  ground.  My  brother 
Lindley  has  pointed  out  a  case  extremely  like  Kent  v. 
Worthing  Local  Board,  10  Q.  B.  Div.  118;  it  is  Blach- 
more  v.  Vestry  Mile  End  Old  Town,  9  id.  451.  In  that 
case  a  water-meter,  which  was  the  property  of  a  water 
company,  and  used  for  measuring  the  water  supplied 
by  the  company  to  the  defendants,  the  restry  of  a  par- 
ish, for  watering  the  streets,  was  placed  by  the  defend- 
ants in  a  box  of  theirs  sunk  in  the  footway  of  one  of 
the  streets  and  covered  with  an  iron  fiap.  The  de- 
fendants, as  such  vestry,  were  by  section  96  of  the 
Metropolis  Management  Act  (1855)  the  surveyors  of 
highways,  and  by  section  16  authorized  to  cause  the 
streets  in  their  parish  to  be  watered.  Therefore  so 
far  as  the  watering  and  the  keeping  of  the  road  in  or- 
der were  concerned  there  was  but  one  authority.  But 
then  in  that  case  the  cover  of  the  water  meter  had 
worn  away  until  It  was  quite  smooth,  and  so  had  be- 
come slippery.  Therefore  something  had  happened 
there  to  the  water  meter;  it  was  not  in  its  original 
condition,  but  it  had  been  allowed  to  be  worn  smooth. 
In  that  case  the  defendants  were  held  liable,  they  hav- 
ing the  control  of  both  the  roadway  and  the  water 
supply.  It  is  obvious  to  my  mind  that  that  case  would 
not  of  itself  necessarily  support  Kent  v.  Worthing  Lo- 
cal Board,  supra,  because  in  Kent  v.  Worth" 
ing  Local  Board,  supra,  there  was  nothing  the  matter 
with  the  valve-cover,  whereas  in  this  case  of  Black- 
more  V.  Vestry  of  Mile  End  Old  Toum,  supra, 
the  cover  of  the  water  meter  was  out  of  order;  it  had 
been  worn  smooth  so  as  to  become  slippery.  I  do  not 
think  it  absolutely  necessary^to  sa^  that  we  disagree 
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with  Kent  ▼.  Wortkkng  Local  Boards  wpra.  It  may 
postiblj  at  lome  fatare  time  be  upheld  on  the 
ground  of  the  double  authority.  If  It  cannot  be  up- 
held on  that  ground,  I  think  it  was  wron^  decided. 
I  do  notsaj  that  this  is  the  ground  on  which  it  was 
decided,  but  I  say  that  unless  it  can  be  upheld  as  a 
decision  on  that  ground,  I  respectfully  think  that  it 
was  wrong,  and  I  am  not  prepared  to  follow  it. 

In  this  case  I  think  the  water  works  company  are 
not  liable. 

LnnojLKT,  L.  J.  I  am  of  the  same  opinion,  and  I 
will  consider  the  case  first  of  sU  upon  the  acts  of  Par- 
liament, and  secondly,  with  regard  to  the  authorities 
relied  on  by  the  pUintiii;  upon  which  Day,  J.,  decided 
in  his  favor. 

Now  we  cannot  ascertain  Teiy  accurately  the  his- 
tory of  this  fire-plug;  but  having  regard  to  the  act  of 
the  company  passed  in  1834,  and  the  evidence  of  one 
of  the  witnesses,  I  should  infer,  if  it  is  open  to  me  to 
do  so,  that  this  plug,  or  at  least  the  predecessor  of 
this  plug,  was  put  down  In  this  spot  under  the  provis- 
ions af  the  act  of  188i.  If  I  am  right  in  that  respect, 
it  was  the  statutory  duty  of  this  company  to  put  down 
a  fire-plug  somewhere  about  tliis  spot;  in  other  words 
this  fire-plug  would  have  been  put  there  In  pursuance 
of  the  statutory  duty.  If  it  was  not  put  down  under 
that  authority,  it  would  be  put  down  under  section  88 
of  the  Water  Works  Glauses  Act  (1847),  10, 11  Vict.,  ch. 
17,  or  under  the  Metropolitan  Fire  Brigade*Act  (1866), 
28, 20  Vict.,  ch.  00,  S  82.  Be  that  as  it  may.  It  was  con- 
sidered  at  all  events  that  the  old  plug  was^wf ully  in 
the  highway,  and  had  been  there  for  many  years.  In 
1880,  or  thereabouts,  the  old  plug  was  removed  and 
the  new  plug  was  put  in  its  place. 

We  are  invited  by  the  counsel  for  the  plaintiff  to 
say  that  the  evidence  anthoriaed  the  inference  that 
this  plug  was  not  properly  fixed  at  the  time  when  it 
was  put  down,  that  Is  to  say,  that  no  reasonable  allow- 
ance was  made  for  that^which  would  obviously  take 
place,  namely,  a  certain  amount  of  wear  and  tear  in 
the  asphalt.  If  that  had  been  made  out,  the  plain- 
tiff*s  case  would  be  very  different  from  what  it  is;  but 
I  cannot,  from  the  evidence,  arrive  at  that  conclusion. 
On  the  contrary,  the  evidence  appears  to  me  to  estab- 
lish beyond  doubt  that  this  plug,  when  put  down  in 
this  road  of  asphalt,  was  put  down  in  every  sense 
properly.  There  was  some  inspection  on  the  part  of  the 
road  surveyor.  The  plug  itself  was  a  trifle  below  the 
dead  level  of  the  road ;  some  allowance  was  made,  and 
so  far  as  we,can  see,  a  reasonable  allowance  was  made, 
to  provide  against  all  unforeseen  circumstances,  and  I 
do  not  think  from  the  evidence  that  the  contention 
that  there  was  negligence  in  putting  in  the  plug  can 
be  supported.  Now  it  is  admitted  on  all  hands  that 
unless  that  contention  can  be  sustained,  no  fault  can 
be  found  with  the  plug ;  the  plug  itself  was  not  out  of 
repair,  and  there  was  nothing  the  matter  with  it.  It 
had  not  grown ;  it  had  not  changed  in  any  way.  The 
history  of  the  matter  is  that  the  asphalt  road  was 
worn  away,  and  the  result  was  that  the  fire-plug  stood 
up  three-eighths  of  an  inch  above  the  level  of  the  pave- 
ment. The  plaintiff  unfortunatelj  fell  over  it,  and 
was  very  seriously  injured.  When  we  look  at  the 
duty  cast  on  the  water  works  company  by  the  acts  of 
Parliament  which  related  to  them,  and  more  particu- 
larly by  the  Water  Works  Clauses  Act  (1847),  we  can- 
not find  any  thing  more  extensive  than  the  obligation 
which  is  cast  upon  them  by  the  80th  section,  to  **rth 
new  and  keep  in  effective  order  every  such  fire-plug.** 
Then  there  are  provisions  about  keys  wbich'I  need  not 
notice.  Nothing  in  the  act  expressly  or  by  necessary 
implication  either  compels  the  company  to  repair  the 
road,  or  authorises  them  to  repair  the  road,  and  I  can- 
not find  that  they  have  committed  any  breach  of  any 
statutory  obligation.    Their  statutory  right  and  their 


statutory  obligation  are  satisfied  by  putting  down  this 
plug  and  keeping  it  in  repair,  and  doing  what  the  stat- 
ute requires  as  regards  keys  and  other  matters.  Then 
it  is  said  that  at  common  law,  if  any  one  maintains 
something  in  a  highway,  he  must  take  care  that  it  is 
not  a  mnisance,  and  does  not  obstruct  the  traffic  I 
think  that  as  a  universal  proposition,  that  la  not 
true,  as  is  shown  by  those  cases  where  high  roads  have 
been  dedicated  subject  to  obstmotion ,  and  I  am  not 
able  to  find  any  authority  which  goes  ^e  length  of  de- 
ciding that  a  person  who  is  authorized  or  compelled 
by  act  of  Parliament  to  put  a  thing  in  the  highway,  is 
bound  to  do  more  than  the  statute  requires  him  to  do. 
Suppose,  for  example,  the  pipes  of  this  water  works 
company  to  be  somewhat  below  the  level  of  the  sur- 
face, and  a  storm  to  carry  the  whole  of  the  surface 
away,  so  as  to  leave  their  pipes  uncovered  and  pro- 
jecting; I  take  it  that  the  company  coo  Id  not  be  in- 
dicted for  a  nuisance  for : having  the  pipes  so  exposed, 
although  the  pipes  might  be  an  obstruction  to  the  • 
traffic.  It  appears  to  me  however,  apart  from  author- 
ity, that  the  plaintiff  has  not  shown  that  these  de- 
fendants have  either  by  a  matter  of  commiaslon  or 
omission  neglected  any  duty  which  is  cast  upon  them 
by  law. 

Then  it  has  been  argued  that  there  are  cases  which 
show  that  the  company  are  liable,  and  in  particular 
there  is  the  case  of  Kenty,  Worthing  Local  Board, 
supra.  Now  that  case  unquestionably  in  some 
respects  was  extremely  like  this.  In  the  first  place,  I 
will  observe  there  that  the  decision  of  the  court  pro- 
ceeded upon  a  decision  in  the  Privy  Council  in  BoT" 
ough  of  Bathurstv.  Jiaophergon,  4  App.  Cas.  256,  which 
I  do  not  thiuk  myself  warranted  the  inference  which 
the  court  drew  from  it.  InBorotigh  qfBathurst  v.Mao- 
pTierson,  supr<»,  the  defendants  were  held  liable  for  a 
drain  which  was  out  of  repair,  and  which  it  was  their 
duty  to  keep  in  repair,  and  which  led  to  the 
accident  on  the  highway.  Of  course  if  the  drain  was 
out  of  repair,  and  by  reason  of  that  there  was  a  hole 
into  which  some  one  fell,  there  could  be  no  defense  to 
the  action.  But  here  we  are  assuming  that  there  was 
nothing  the  matter  with  the  plug,  except  the  fact  that 
it  projected  above  the  level  of  the  road. 

There  are  some  other  cases  which  would  enable  the 
plaintiff  to  maintain  this  action  if  this  plug  had  been 
unfit  for  its  position,  the  road  l>eing  in  the  state  in 
which  it  ought  to  have  been.  For  example.  In  the 
case  referred  to  by  \he  master  of  the  roils,  BUuk' 
more  v.  Vestry  of  Mtie  End  Old  Town,  supra,  the 
same  authority  had  control  over  the  road  and  over  the 
fiap  which  protected  the  water  meter,  the  fiap  Itself 
having  become  worn  away  so  as  to  become  slippery. 
There  it  was  held  that  an  action  would  lie  against  the 
defendants  upon  the  ground  that  they  were  maintain- 
ing in  the  highway  that  which  of  itself  was  dangerous, 
the  rest  of  the  highway  being  In  tlie  condition  in 
which  It  ought  to  have  been.  I  do  not  feel  myself 
pressed  in  any  way  by  that  authority.  But  In  Kent 
V.  Worthing  Local  Board,  supra,  Hiere  is  cer- 
tainly a  difficulty,  because  the  valve  cover  was  In 
repair,  but  projected  a  little  above  the  road.  Tblfl 
distinction—and  it  appears  to  me,  I  confess,  to  be  s 
distinction  which  is  well  worth  considering— Is  this, 
that  in  the  case  of  Kent  v.  Worthing  Local  Board, 
supra,  the  same  authority  had  control  over  th^  high- 
way and  over  the  valve  cover;  aud  although  the  de> 
dsion  did  not  proceed  upon  this  ground,  the  import- 
ance of  it  appears  to  me  to  arise  In  this  way:  we  all 
know  that  a  parish  aud  a  surveyor  could  not  be  sued 
at  law  for  an  accident  arising  from  mere  non-repair, 
and  that  doctrine,  so  far  as  the  parish  is  concerned, 
rested  upon  the  ground  that  there  was  no  one  to  une. 
The  parish  might  be  indicted,  but  was  not  liable  to  ao 
action. 
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Gibson  V.  Mayor  of  Preston,  L.  R.,  6  Q.  B.,  218,  de- 
cided tbafc  thab  oommou-law  doctrine  applied,  eveo 
altbooRh  the  road  aafchority  waa  incorporated,  and 
therefore  waa  capable  of  being  sued  in  an  action  at 
law.  It  was  held  there,  that  upon  the  construction  of 
the  Public  Health  Acts,  the  local  board,  although  it 
was  capable  of  being  sued,  was  no  more  liable  for  ac- 
cidents of  this  kind  than  the  parish  or  the  surveyor. 
It  may  be  that  the  principle  of  that  case  does  not  ap- 
ply to  the  road  authority  where  they  have  a  control, 
not  only  over  the  road,  but  over  the  thing  which  cre- 
ates a  nuisance;  in  other  words,  it  may  be  that  €h&>9on 
T.  Mayor  of  Preston^  supra,  Is  somewhat  anoma- 
lous, and  that  it  is  not  to  t>e  extended  to  cases 
which  are  not  exactly  like  it.  If  Kent  ▼.  Worthing 
Local  Board,  supra,  is  not  to  be  distinguished 
from  this  case  upon  that  ground,  then  in  my 
opinion  it  Is  erroneous.  But  I  am  not  prepared  to  say 
that  it  cannot  be  so  distinguished,  and  am  not  prepared 
therefore  now  to  overrule  it.  It  appears  to  me  that 
when  we  look  into  the  authorities  we  find  none  of 
them  touching  this,  and  that  to  decide  in  favor  of  the 
plaintiir  would  be  to  make  the  water  company  liable 
for  a  breach  of  duty  by  other  persons.  I  am  aware 
that  this  will  be  rather  a  hard  decision  on  the  plaiutlflf, 
for  if  Oibson  v.  3f  oyor  of  Preston,  supra,  was  right— 
and  I  do  not  say  that  it  was  wrongs— then  the  plaintllT 
cannot  sue  the  road  authority;  but  it  does  not  follow 
that  l>ecause  the  road  authority— who.  In  my  opinion, 
are  In  the  wrong— cannot  be  sued,  therefore  the  water 
-  works  company,  who  have  done  no  wrong,  are  to  be 
held  liable.  I  think  therefore  that  the  Judgment 
ought  to  be  for  the  defendants,  with  costs  here  and 
below. 

LoPB8»  L.  J.  This  case  raises  a  diiScnlt  and  an  im- 
portant question.  The  facts  of  the  case,  I  think  I  am 
justified  Iq  saying,  are  pretty  well  admitted. 

The  fire-plug,  i>eyond  all  question,  had  been  law- 
fully placed  where  it  was;  it  was  proper  in  itself;  It 
was  properly  fixed ;  at  the  time  of  the  accident  it  was 
In  proper  order.  With  regard  to  the  asphalt  path, 
that  too  was  in  perfect  order;  only  Its  level  had  been 
reduced  by  ordinary  wear  and  tear,  so  that  the  elTeot 
was  that  the  plug  was  three-eighths  of  an  inch  higher 
than  the  level  of  the  path.  Therefore  nothing  was 
wrong  either  with  the  fire-plug  or  with  the  path.  The 
plaintiir  however,  when  walking  along  the  path,  fell 
over  the  plug  and  was  seriously  injured,  and  has 
brought  this  action,  and  obtained  damages  against  the 
defendants. 

It  has  been  argued  that  under  these  oircumstauoes 
the  defendants,  the  water  works  company ,fare  liable 
to  the  plaintiff.  I  take  it  that  the  defendants  cannot 
be  made  liable,  unless  they  have  been  guilty  of  some 
breach  of  duty.  I  am  at  a  loss  to  see  any  breach 
of  duty  of  which  thev  have  been  guilty;  so  far 
as  the  statute  is  oonoemed,  clearly  there  is  no  breach 
of  duty.  The  39th  section  of  the  Water  Works  Clauses 
Act  (1847)  provides  that  they  are  to  renew  and  keep 
the  plug  in  effoctire  order.  It  cannot  be  said  here 
that  this  fire-ping  was  not  In  elTective  order,  because 
as  I  have  already  said,  there  was  nothing  the  matter 
with  it. 

Then  at  common  law  can  it  be  said,  that  there  was 
any  obligation  upon  them  to  keep  this  plug  so  as  to 
accommodate  it  to  the  varying  level  of  the  path  7  I 
know  of  no  authority  for  that  contention  except  the 
case  of  Kent  v.  Worthing  Local  Board,  supra,  with 
which  I  will  deal  presently. 

It  may  be  that  the  plaintiir  has  suffered  a  wrong  for 
which  there  Is  no  remedy ;  but  still  the  plaintiff,  in 
order  to  maintain  a  judgment  in  his  favor,  must  make 
out  that  the  defendants  have  committed^an  actionable 


wrong.    I  can  see  no  actionable  wrong  that  th^  have 
committed. 

Now  whether  the  road  authority  could  be  made  lia- 
ble if  an  action  had  been  brought  against  them,  it  is 
not  necessary  for  me  to  express  any  opinion;  but 
speaking  for  myself,  I  shoold  be  inclined  to  think, 
on  the  authority  of  Oibson  v.  Mayor  of  Pre^on, 
suprnt  that  they  could  not  have  been  made  liable. 
That  case  was  decided  some  time  ago,  and  has  been 
consistently  acted  upon  ever  since. 

The  judgment  of  the  court  below  proceeded  upon 
the  authority  of  Kent  v.  Worthing  Lodtl  Board,  supra. 
That  was  an  authority  which  was  relied  upon.  Tlie 
facts  in  that  case,  as  they  appear  to  me,  are  similar  to 
these.  The  iron  cover  of  a  valve  connected  with  a 
water  main  was  properly  fixed  in  a  highway  by  the 
defendants,  bnt  in  consequence  of  the  ordinary  wear- 
ing away  of  the  highway,  the  valve  cover  projected  an 
inch  above  it.  The  plaintilTs  horse,  using  the  hii^way, 
stumbled  over  the  valve  cover  and  was  hurt.  In  an 
action  against  the  defendants,  who  were  both  the 
water  authority  and  the  highway  authority,  for  the  ' 
injury  to  the  horse.  It  was  held  that  it  was  the  duty 
of  the  defendants  to  make  such  arrangements  that 
works  under  their  care  should  not  become  a  nuisance 
to  the  highway,  and  that  the  plaintiff  was  entitled  to 
recover.  The  facts  therefore  were  nearly  similar  to 
these  now  before  us,  and  I  am  unable  to  distinguish 
that  case  from  this,  unless  there  is  any  thing  In  the 
fact  that  the  water  authority  and  the  highway  author- 
ity were  the  same  body ;  In  the  present  case  the  water 
authority  are  the  only  defendants,  and  are  sued  alone- 
I  do  not  think  myself  there  Is  any  thing  in  that  distinc- 
tion, and  not  thinking  that  there  Is  any  thing  in  that 
distinction,  I  feel  a  difflcnlty  in  following  that  case.  In 
point  of  fact  I  cannot  see  how  this  court  can  avoid 
over-ruling  it;  because  it  Is  to  be  observed  that  the 
decision  did  not  proceed  at  all  upon  the  fact  that  the 
water  authority  and  the  highway  authority  were  the 
same  persons.  The  words  of  Stephen,  J.,  who  deliv- 
ered the  judgment  of  himself  and  Field,  J.,  are  these 
(10  Q.  B.  Div.  128) :  '*In  the  words  of  the  judgment  In 
Bathurst  v.  Mdepherson,  supra,  the  duty  was  cast 
upon  them  of  keeping  the  artificial  work  wMoh  they 
bad  created  in  such  a  state  as  to  prevent  Its  causing  a 
danger  to  passengers  on  the  highway,  which  but  for 
such  artificial  construction  would  not  have  existed." 
Now  if  that  Is  correct,  every  word  of  It  applies  here. 
I  cannot  adopt  It.  The  court  seems  to  have  proceeded 
upon  the  authority  of  two  cases— IT/tito  v.  Hindley 
Local  Board,  L.  R.,  10  Q.  B.  219,  and  Borough  of 
Bathurst  v.  Jlfocpherson,  supra.  It  seems  to  me 
that  those  cases  were  not  authorities  for  the  conclu- 
sion at  which  the  Queen*s  Bench  Division  arrived,  be- 
cause in  the  case  of  White  v.  Hindley,  supra,  the 
accident  was  caused  by  a  defective  grid,  which 
was  used  partly  to  stopthehole  which  otherwise  would 
have  been  left  in  the  road ;  the  grid  stood  very  much 
in  the  position  of  the  fire-plug  in  this  case,  which  it  is 
admitted  was  in  a  perfect  state. 

Again  In  Borough  qf  Bathurst  v.  Maopherson, 
supra,  the  accident  was  caused  by  the  defective 
state  of  a  barrel  drain,  which  was  In  such  a  state  that 
the  adjacent  soil  of  the  road  washed  into  It  and  made 
a  hole.  The  drain  itself  therefore,  the  property  of  the 
defendants,  was  in  a  defective  state.  The  drain  there 
stood  in  the  same  position  as  the  fire-plug  here,  which 
admittedly  had  nothing  wrong  with  it. 

I  myself  cannot  see  any  thing  in  the  distinction 
which  has  been  suggested  between  this  case  and  Kent 
V.  Worthing  Local  Boards  supra;  and  so  far  as  1  am 
concerned,  if  our  decision  Is  right  now,  I  think  that 
that  case  must  be  overruled,  and  ought  to  be  overruled. 

Judgment  for  the  defendants. 
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NEW  YORK  COURT  OF  APPEALS  ABSTRACT, 

Lani>ix>rd  and  tenant— assignment  op  term- 
liability  FOR  RENT. — 8.  leased  a  railroad  which  he 
owned  on  Lonfc  Island  to  the  Central  Railroad  Com- 
pany of  Lonf:  Island,  for  a  term  of  fifty  years.  The 
lease  ooutatned  a  covenant  that  at  the  expiration  of 
the  term  the  lessee  should  pay  to  the  lessor  a  sum 
equal  to  the  cost  of  the  road,  and  thereupon  the  les- 
see should  become  the  owner  in  fee  of  the  road.  The 
lease  contained  the  usual  covenants  for  re-entry  for 
non-payment  of  rent  or  breach  of  other  covenants. 
Thereafter  the  entire  interests  of  the  Central  Railroad 
Company,  under  this  lease  and  contract,  became 
vested  in  the  Flush infc,  North  Shore  and  Central  Rail- 
road Company,  and  the  latter  company  then  leased  to 
the  defendant  the  S.  road  for  the  term  of  ninety-nine 
years.  JEf eld,  that  the  lease  to  the  defendant  having 
transferred  to  it  the  entire  term  of  the  original  lessee, 
that  operated  as  an  assignment  of  the  lease,  and  the 
defendant  thereby  became  liable  directly  to  S.,  the 
original  lessor,  for  the  rent  reserved  in  the  original 
lease.  Where  a  lessee  assigns  his  whole  estate  with- 
out reserving  any  reversion  therein  in  himself,  a  priv- 
*  ity  of  estate  is  at  once  created  between  his  assignee 
and  the  original  lessor,  and  the  latter  has  a  right  of 
action  directly  against  the  assignee  on  the  covenant  to 
pay  rent,  or  any  other  covenant  in  the  lease  which 
runs  with  the  land;  but  if  the  lessee  sublets  the  prem- 
ises, reserving  or  retaining  any^snoh  reversion,  how- 
ever small,  the  privity  of  the  estate  is  not  established, 
and  the  original  landlord  has  no  right  of  action 
against  the  sub-lessee,  there  being  neither  privity  of 
contract  nor  of  estate  between  them.  Where  a  lessee 
of  land  leases  the  same  land  to  a  third  party,  the  ques- 
tion has  often  arisen  whether  the  second  lease  is  in 
legal  effect  an  assignment  of  the  original  lease  or  a 
mere  sub-lease.  The  question  has  frequently,  and 
probably  most  generally  arisen  between  the  lessee  and 
his  transferee,  and  much  confusion  will  be  avoided  by 
observing  the  distinction  between  those  cases  and 
cases  where  the  question  has  been  between  the  trans- 
feree and  the  original  landlord.  In  the  latter  class  of 
cases  thd  rule  is  well  settled  that  if  the  lessee  parts 
with  his  whole  t^rm,  or  interest  as  lessee,  or  makes  a 
lease  for  a  period  exceeding  his  whole  term,  it  will,  as 
to  the  landlord,  amount  to  an  assignment  of  the 
lease,  and  the  essence  of  the  instrument  as  an  assign- 
ment, so  far  as  the  original  lessor  is  concerned,  will 
not  be  destroyed  by  its  reserving  a  new  rent  to  the 
assignor,  with  a  power  of  re-entry  for  non-payment, 
nor  by  its  assuming,  by  the  use  of  the  word  demise, 
or  otherwise,  the  character  of  a  sub- lease;  and  the  as. 
signee,  so  long  as  he  continues  to  hold  the  estate,  is 
liable  directly  to  the  original  lessor  on  all  covenants 
in  the  original  lease  which  run  with  the  land,  includ- 
ing the  covenant  to  pay  rent.  Taylor  Landl.  and  Ten. 
(7th  ed.)  109;  Hicks  v.  Downing,  1  Ld.  Raym.  90;  Pal- 
mer v.  Edwards,  1  Doug.  187;  Smith  v.  Maplebark,  1 
T.  R.  441;  Porter  V.  French,  9  Irish  L.  R.  614;  Par- 
merter  v.  Weber,  8  Taunt.  593;  Doe  v.  Bateman,  2 
Barn.  &  Aid.  1G8;  Wollaston  v.  Hakewell,  3  Scott  N. 
R.  616;  Pluck  v.  Digges,  6  Bligh  (N.  S.),  21;  Beaumont 
V.  Marquis  of  Salisbury,  19  Beav.  197;  Thome  v.  Wool- 
combe,  3  Barn.  &  Aid.  586.  But  as  between  the  orig- 
inal lessee  and  his  lessee  or  transferee,  even  though 
the  original  lessee  demises  his  whole  term,  if  the 
parties  Intend  a  lease,  the  relation  of  landlord  and 
tenant,  as  to  all  but  strict  reversionary  rights,  will 
arise  between  them.  The  effect  therefore  of  a  de- 
mise by  a  lessee  for  a  period  equal  to  or  exceeding  his 
whole  term,  is  to  divest  him  of  any  reversionary  right 
and  renter  his  lessee  liable,  as  assignee  to  the  original 
lessor,  but  at  the  same  time  the  relation  of  landlord 
and   tenant  is  created   between  the  parties  to  the 


second  demise  if  they  so  intended.  Taylor  LandL 
and  Ten.  (7th  ed.  109,  notes  16,5a;  Washb.  Real  Es- 
tate (4th  ed.)  516,  n.  6;  Adams  v.  Beach,  1  Phil.  90, 
170;  Indianapolis,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R., 
46  Ind.  281;  Lee  v.  Payn,  4  Mich.  106;  Lloyd  v.  Cosens. 
2A8hm.  138;  Wood  Landl.  and  Ten.,  §  347  (Banks' 
ed.).  These  rules  are  fully  recognized  in  this  State. 
Presoott  V.  De  Forest.  16  Johns.  159;  Bedford  v.  Ter- 
hune,30N.  Y.  453.  4S7;  Davy  v.  Morris,  36  id.  5»: 
Woodhull  V.  Rosenthal,  61  id.  391,  392.  Tbe  fact  that 
the  lease  to  the  defendant  reserves  a  different  rent 
from  that  reserved  in  the  original  lease,  with  a  olmase 
for  are-entry,  cannot  affect  the  question  as  between 
the  parties  to  the  present  controversy  of  its  operating 
in  law  as  an  assignment  of  the  term.  These  points 
were  expressly  adjudicated  in  the  oases  of  Doe  v. 
Bateman,  2  B.  &  A.  168;  Wollaston  v.  HakeweU,8 
Scott  N.  R.  616.  Neither  can  the  covenant  to  sur- 
render have  any  bearing.  It  was  a  covenant  to  sur- 
render at  the  expiration  of  the  ninety-nine  years' 
lease,  long  after  the  expiration  of  the  fifty  years'  lease. 
Where,  in  an  assignment  of  a  lease  or  In  a  demise  by 
the  lessee  for  tbe  same  term  as  that  granted  by  the 
original  lease,  there  is  a  covenant  to  surrender  to  the 
assignor,  this  has  in  some  oases  l>een  held  to  prevent 
the  sub-leaiie  from  operating  as  an  assignment;  but 
this  has  been  because  the  whole  instrument,  taken 
together,  has  been  held  to  reserve  to  the  original  les- 
see some  fragment  of  the  original  term,  though  almost 
inappreciable  in  point  of  duration,  as  in  the  case  of 
Post  V.  Kearney,  2  N.  Y.  394,  where  the  assignee  of  a 
lease  demised  the  premises  for  the  residue  of  his  term, 
reserving  the  right  to  a  delivery  of  possession  by  his 
assignee  to  him  on  the  last  day  of  the  term,  and  a 
right  to  intermediate  possession  in  case  the  buildings 
should  be  destroyed  by  fire.  These  reservations  were 
held  sufficient  to  characterize  tbe  demise  as  a  sub- 
lease and  not  an  assignment.  The  right  to.  possession 
on  the  last  day  would  leave  a  fragment  of  that  day  of 
the  term  in  the  assignor,  and  was  sufficient  to  create 
a  technical  reversion  and  thus  prevent  privity  of  es- 
tate between  his  lessee  and  the  original  lessor.  The 
question  of  privity  of  estate  between  the  original  les- 
sor and  the  lessee  of  his  lessee  depends  upon  whether 
the  whole  of  the  term  of  the  original  lessee  became 
vested  in  his  lessee,  and  the  circumstances  that  the 
second  lease  reserves  a  different  rent  or  a  right  of  re- 
entry for  breach  of  condition  are  immaterial.  Doe  v. 
Bateman,  2  B.  A  A.  168;  Wollaston  v.  Hakewell.  3 
Scott  N.  R.  616;  Presoott  v.  De  Forest,  16  Johns.  159; 
Baoon  Abr.  Leases,  1,  3;  Palmer  v.  Edwards,  1  Doug. 
187;  Smith  v.  Mapleback,  1  T.  R.  441:  Smiley  v.  Van 
Winkle,  6  Cal.  606;  Lloyd  v.  Cozens,  2  Ash.  138;  2  Pres- 
ton Con.  124;  Taylor  Landl.  and  Ten.  (7th  ed.),  §  109; 
1  Wash.  Real  Prop.  515,  n.  6;  Collins  v.  Hasbrouok,  65 
N.  T.  157,  distinguished.  The  cases  which  hold  that 
where  a  lessee  sub-leases  the  demised  premises  for  the 
whole  of  his  term,  but  his  lessee  covenants  to  surren- 
der to  him  at  thn  end  of  the  term,  the  sub-lease  does 
not  operate  as  an  assignment,  proceed  upon  the 
theory  that  by  reason  of  this  covenant  to  surrender, 
some  fragment  of  the  term  remains  in  the  original 
lessor.  In  most  of  the  cases,  and  in  the  earlier  cases 
in  which  this  doctrine  was  broached,  the  language  of 
the  covenant  was  that  the  sub-lessee  would  surrender 
the  demised  premises  on  the  last  day  of  the  term.  In 
Piggott  V.  Marvin,  1  Paige,  412,  by  the  original  lease, 
the  lessee  had  thirty  days  after  the  expiration  of  the 
lease  to  remove  buildings  from  the  demised  premises. 
His  assitrtiee  sub-leased  for  the  residue  of  the  term, 
and  bin  lessee  covenanted  to  surrender  possession  **on 
the  last  day  of  the  term.'*  In  Post  v.  Kearney,  2  N. 
T.  394,  the  covenant  of  the  sub-lessee  was  that  "  on 
the  last  day  of  his  terra  he  would  surrender  the  pos- 
session of  the  demised  premises'to  his  lessor.'*    Id.  396. 
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Some  fragment  of  that  last  day  was  therefore  re- 
served to  the  original  lessee,  for  he  was  entitled  to  the 
surrender  during  some  portion  of  the  last  day.  This 
was  held  suflBoient  to  establish  a  teohiuioal  reversion 
in  the  original  lessee  and  thus  prevented  a  privity  of 
estate  from  arising  between^  his  lessee  and  the  orig- 
inal landlord.  The  same  theory  has  been  subsequently 
adopted  in  cases  where  the  language  of  the  covenant 
has  been  that  the  second  lessee  would  surrender  to 
his  lessor  at  the  expiration  of  the  term  of  the  sub- 
lease, without  adverting  to  any  distinction.  In  Gan- 
Bon  V.  Tifft,  71 N.  T.  48,H  the  sublease  provided  that 
at  the  expiration  of  the  term,  or  other  sooner  deter- 
mination of  the  demise,  the  lessee  should  surrender 
the  demised  premises  to  the  lessor,  and  the  court  say : 
'*This  constituted  a  sub-lease  of  the  premises,  and 
not  an  assignment  of  the  entire  term.'*  It  is  obvious 
that  the  covenant  to  surrender  cannot,  in  the  present 
case,  have  the  effect  which  was  given  to  it  in  the  cases 
cited,  for  it  was  to  surrender  at  the  expiration  of  a 
term  of  ninety-nine  years,  the  original  lease  being  for 
only  fifty  years,  and  there  is  no  theory  upon  which  it 
it  can  be  pretended  that  any  vestige  of  that  term  or  of 
any  reversion  therein  remains  in  the  lessor  of  the  de- 
fendant. The  agreement  to  transfer  the  fee  to  the 
lessee  did  not  merge  the  term  of  fifty  yea^  nor  pre- 
vent the  relation  of  landlord  and  tenant  subsisting 
between  the  original  lessee  or  its  transferee  of  the 
term,  during  its  continuance.  The  lessee  was  to  be- 
come entitled  to  the  fee  only  in  case  it  performed  the 
covenants  and  paid  the  principal  of  the  cost  of  the 
road,  and  the  lease  provides  In  terms  that  on  such 
payment  having  been  made,  but  not  before,  the  rent 
reserved  in  the  lease  shall  cease.  The  payment  of  this 
principal  sum  at  the  end  of  the  fifty  years,  as  well  as 
of  the  other  sums  reserved,  was  by  the  very  terms  of 
the  contract  made  a  condition  precedent  to  the  vest- 
ing of  the  fee  in  the  lessee.  In  this  respect  the  case 
does  not  differ  in  substance  from  Bostwick  v.  Frank- 
field,  7i  N.  Y.  207.  See  also  Prescott  v.  De  Forest,  16 
Johns.  159;  Langford  v.  Seames,  8  Kay  k  Johns.  220. 
Oct.  4. 1886.  SUtoart  t.  Long  Island  R.  Co,  Opinion 
by  Rapallo,  J. 

SUBBOQATE  —  DISPUTED    CliAIM—BEPERENCB— COM- 
MISSION TO  EXAMINE    WITNESS  IN    ANOTHER   STATE.— 

On  a  reference  to  determine  the  validity  of  a  disputed 
claim  against  the  estate  of  a  decedent,  by  consent  and 
with  the  approval  of  the  surrogate,  as  provided  by  the 
Revised  Statutes,  a  commission  may  issue  to  take  the 
testimony  of  a  witness  out  of  the  State.  The  power 
to  issue  a  commission  to  take  testimony  out  of  the 
State  depends  entirely  upon  statutory  provisions,  and 
is  regulated  now  by  section  888  of  the  Code  of  Civil 
Procedure,  which  is  in  substance  a  re-enactment  of'  a 
like  provision  of  the  Revised  Statutes.  Section  888 
provides  for  the  issuing  of  such  a  commission  only 
**  where  an  issue  of  fact  has  been  Joined  in  an  action 
pending  in  a  court  of  record."  The  appellant  contends 
that  this  reference  was  not  an  action  but  a  special  pro- 
ceeding, citing  Roe  v.  Boyle,  81  N.  Y.  80&,  806,  and 
Mowry  v.  Peet,  88  id.  453,  and  that  consequently  the 
power  to  issue  a  commission  in  an  action  did  not  ex- 
tend to  it.  Roe  V.  Boyle  decided  that  such  a  reference 
being  a  special  proceeding,  an  appeal  from  an  order 
made  therein  was  governed  by  the  provisions  of  the 
Code  expressly  applicable  to  orders  in  special  proceed- 
ings. In  Mowry  v.  Peet,  it  was  held  that  in  such  a 
proceeding  there  was  no  power  in  the  referee  or  in  the 
court  to  render  an  a£Brmative  judgment  against  the 
claimant  on  a  counter-claim  for  the  reason  that  on 
such  a  reference  the  only  question  submitted  to  the 
referee  was  whether  the  claimant  had  a  just  claim 
against  the  estate  of  the  deceased  over  and  above  all 
oflbets,  and  although  in  trying  and  adjudicating  upon 


those  matters  which  were  within  the  scope  of  the  re- 
ference, the  statute  (2  Rev.  Stat.  88,  §  36)  conferred 
upon  the  referee  and  the  court  the  same  powers  as  if 
the  reference  had  been  made  in  an  action,  yet  the  pro- 
ceeding was  not  an  action  and  no  power  was  given  to 
render  an  affirmative  judgment  for  the  executors 
against  the  claimant  or  to  certify  a  balance  in  their 
favor.  As  to  the  powers  of  the  court  and  referees  in 
such  a  proceeding  with  respect  to  the  determination 
of  the  matter  in  controversy,  the  terms  of  the  statute 
are  veiy  broad.  Section  36  provides  for  the  entry  of  a 
rule  in  the  Supreme  Court  or  Court  of  Common  Pleas 
referring  the  matter  In  controversy,  and  section  37 
provides  that  **  the  same  proceedings  shall  be  had  in 
all  respects,  the  referees  shall  have  the  same  powers, 
*  *  *  as  if  the  reference  had  been  made  in  an  ac- 
tion in  which  such  court  might  by  law  direct  a  refer- 
ence," and  the  judgment  of  the  court  on  the  report  of 
the  referees  shall  be  valid  and  effectual  in  all  respects 
as  if  the  same  had  been  rendered  in  a  suit  commenced 
by  the  ordinary  process.  We  think  this  provision  is 
sufficiently  broad  to  authorize  the  issue  of  a  commis- 
sion to  take  testimony  out  of  the  State.  The  neces- 
sity for  such  process  is  quite  as  great  as  in  an  action, 
and  neither  the  executor  nor  the  claimant  should  be 
deemed  to  have  forfeited  that  advantage  by  consent- 
ing to  such  a  reference.  It  is  to  a  certain  extent  com- 
pulsory so  far  as  costs  are  concerned.  S  41.  The  case 
of  Wood  V.  Howard  Ins.  Co.,  18  Wend.  646,  and  Mat- 
ter of  Whitney,  4  Hill,  533,  are  cited  as  authorities  for 
the  proposition  that  the  provision  that  in  cases  of 
reference  of  disputed  claims  against  executors,  etc., 
the  same  proceedings  shall  be  had  in  all  respects  and 
the  referees  shall  have  the  same  powers  as  if  the  refer- 
ence had  been  made  in  an  action  (2  Rev.  Stat.  80,  9  37) 
is  not  sufficient  to  authorize  the  issuing  of  a  commis- 
sion. We  do  not  think  that  the  cases  cited  sustain  the 
proposition.  The  references  in  those  cases  were  gov- 
erned by  the  statute  in  relation  to  the  powers  and 
duties  of  trustees  and  assignees  of  absconding  and  in- 
solvent debtors.  2  Rev.  Stat.  40.  That  statute  au- 
thorized the  reference  of  controversies  relating  to  de- 
mands against  or  debts  due  to  the  debtor,  and  it  pro- 
vided (2  Rev.  Stat.  46,  9  24),  that  the  referees  so  ap- 
pointed should  have  the  same  powers  as  referees  ap- 
pointed by  the  Supreme  Court  in  personal  actions. 
That  provision  clearly  did  not  affect  the  power  of  the 
court  to  issue  a  commission.  It  related  solely  to  the 
powers  of  the  referees.  The  statute  in  respect  to  ref- 
erences of  disputed  claims  against  executors,  etc,  is 
much  more  comprehensive.  It  not  only  provides  that 
in  cases  of  such  references  the  referees  shall  have  the 
same  powers,  but  it  contains  the  further  exxnress  pro- 
vision that  "  the  same  proceedings  shall  be  had  in  all 
respects  *'  as  if  the  reference  had  been  made  in  an  ac- 
tion. We  think  this  includes  the  proceeding  by  com- 
mission to  obtain  the  testimony  of  absent  witnesses. 
Oct.  4, 1886.  Paddock  T.  Kiroham.  Opinion  by  Rap- 
allo, J. 

• • 

ABSTRACTS  OF  VARIOUS  RECENT  DE 
CISWN8. 

CONPLIOT     OF    LAWS  —  INSOLVENT    DI8CHABGB    IN 

ANOTHER  State.— A  discharge  under  the  insolvency 
laws  of  Massachusetts  is  not  a  bar  to  the  recoTcry  upon 
a  contract  made  in  that  State,  when  it  appears  that  it 
was  to  be  performed  elsewhere,  and  the  plaintiff  was 
not  a  resident  of  the  State  at  the  commencement  of 
the  proceedings.  The  insolvency  laws  of  Massachu- 
setts have  no  operation  beyond  the  limits  of  the  juris- 
diction of  that  State,  and  the  defendant's  debt  to  the 
plaintiffs  was  not  discharged  by  the  insolvency  pro^ 
ceedings  unless  the  creditors  were  citizens  of  that  State 
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at  the  time  of  the  proceedings,  or  voluntarilj  sobmit- 
ted  to  the  jurisdiction  and  assented  to  the  discharge. 
Baldwin  v.  Hale,  1  Wall.  223;  Bank  v.  Butler,  45  X. 
H.  236;  Dunlap  v.  Rogers,  47  id.  281;  Kelly  r.  Drury, 
9  Allen,  27.  The  law  of  Massachusetts,  under  which 
the  discharge  was  granted,  provides  that  the  debtor 
shall  be  discharged  from  all  debts  provable  and 
founded  on  any  contract  made  within  the  State,  and 
to  be  performed  there'  or  due  to  any  person  resident 
therein  at  the  time  of  the  first  publication  of  notice  of 
the  proceedings.  In  this  case  Atkinson's  contract  was 
not  to  be  performed  in  the  State,  nor  was  the  creditor 
Norris,  who  is  sole  owner  of  the  claim  here  prosecuted 
at  the  time  the  insolvency  proceedings  commenced  a 
resident  there.  The  certificate  of  discharge  does  not 
in  terms  undertake  to  release  the  debtor  from  his  ob- 
ligation to  pay  a  debt  due  a  citizen  of  another  State, 
but  limits  the  discharge  to  debts  due  to  persons  who  are 
residents  within  the  Commonwealth  on  the  day  of  the 
first  publication  of  notice  of  the  proceedings.  Neither 
by  the  certificate  of  discharge,  nor  by  the  insolvent  laws 
of  Massachusetts  (Bell  v.  Lamprey,  57  N.  H.  168),  nor 
by  the  general  law  was  Atkinson  discharged  from  the 
debt,  and  the  certificate  of  discharge  is  no  bar  to  the 
plaintiff*s  right  of  recovery.  N.  H.  Sup.  Ct.,  July  29, 
1886.    Norris  v.  Atkinson.    Opinion  by  Allen,  J. 

Ck>N8TiTunoNAii  i-AW— INFORMATION.— The  Legisla- 
tive Assembly  of  the  Territory,  by  a  law  which  was 
approved  March  12,  1885,  provided  for  the  prosecution 
of  crimes,  misdemeanors  and  offenses  by  information. 
The  validity  of  this  law  is  the  question  presented  here. 
**  The  legislative  power  of  every  Territory  shall  extend 
to  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States." 
Section  1851,  Rev.  Stat.  U.  S.  This  limitation  upon 
the  legislative  power  of  the  Territories  is  the  organic 
law  which  must  govern  them.  A  law  of  the  Territory 
which  is  not  consistent  with  the  Constitution  of  the 
United  States  Is  beyond  Its  powers,  aud  invalid. 
Again :  **  The  Constitution,and  all  laws  of  the  United 
States  which  are  not  locally  inapplicable,  shall  have 
the  same  force  and  effect  within  all  the  organized  Ter- 
ritories," etc.,  ** as  elsewhere  in  the  United  States." 
Section  1891,  Rev.  SUt.  U.  S.  The  Territories  are  un- 
der the  complete  control  of  Congress.  *'  The  Congress 
shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  Territories." 
Section  3,  art.  4,  Const.  U.  S.  The  fifth  amendment 
to  the  Constitution  of  the  United  States,  which  pro- 
vides that  *'  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,'*  must  be  held 
to  reach  as  far  as  the  Congress  has  power  to  legislate, 
and  to  embrace  the  whole  jurisdiction  of  the  acts  of 
Congress.  Clearly  this  includes  the  Territories.  In 
the  case  of  Scott  v.  Sandford,  19  How.  449,451,  it  was 
declared  by  the  court  that  the  bill  of  rights  of  the 
Federal  Constltutlou  protects  and  defends  a  citizen  of 
the  Territory.  **  The  Federal  government  can  exer- 
cise no  power  over  his  person  or  property  beyond  what 
that  instrument  confers,  nor  lawfully  deny  any  rights 
which  it  has  reserved."  And  if  Congress  itself  cannot 
do  that,  **  if  it  is  beyond  the  powers  conferred  on  the 
Federal  government,  it  will  be  admitted,  we  presume, 
that  It  could  not  authorize  a  Territorial  government 
to  exercise  them.  It  could  confer  no  power  on  any 
local  government  established  by  its  authority  to  vio- 
late the  provisions  of  the  Constitution."  Prosecution 
for  infamous  offenses  by  indictment  by  a  grand  jury 
is  as  firmly  guaranteed  by  the  Constitution  as  the 
right  of  trial  by  jury.  Congress  may  not  take  away 
this  right;  afortioriy  the  Territories  may  not.  A  crime 
punishable  by  Imprisonment  for  a  term  of  years  at 
hard  labor  is  an  '*  infamous  crime."    Ex  parte  Wilson, 


114  U.  9.  429;  S.  C,  5  Sup.  Ct.  Rep.  935.  We  therefore 
hold  that  the  act  referred  to.  providing  for  the  prose- 
cution of  ''capital or  otherwise  infamous  offenses"  by 
information  is  invalid.  Ariz.  Sup.  Ct.,  Sept.  4,  1886. 
TetiHtoi-y  v.   Blomberg,    Opinion  by  Barnes,  J. 

DAMAOBS— INJUNCTION— <30UN8BI«  FEES.— As  tO  the 

allowance  to  plaintiffs  of  counsel  fees  paid  by  them  in 
procuring  a  dissolution  of  the  Injunction,  whatever 
may  have  been  held  by  other  tribunals,  we  consider 
that  by  the  United  States  Supreme  Court  and  by  our 
own  Court  of  Appeals  it  has  already  been  decided  that 
such  an  expenditure  cannot  be  recovered  for  in  a  suit 
on  an  injunction  bond.  The  case  of  Wallis  v.  Dilley, 
7  Md.  237,  Is  conclusive.  In  that  case  the  defendant's 
prayer  was,  '*  that  the  plaintiffs  are  not  entitled  to 
recover  upon  the  bond  in  suit  for  any  counsel  fees 
which  they  or  any  of  them  may  have  proven  them- 
selves to  have  paid  for  the  defense  of  their  Interests  In 
the  equity  proceedings  offered  in  evidence."  This 
language  covers  fees  paid  for  procuring  the  dissolu- 
tion of  the  injunction.  The  court  says  this  prayer 
should  have  been  granted,  and  explicitly  adds: 
**  Whatever  may  be  the  justice  of  the  rule,  it  seems  to 
be  well  established  that  on  all  matters  arising  ex  con- 
tractu^  the  successful  party  Is  not  entitled  to  recover 
the  fees  which  he  may  have  paid  his  counsel,'"  and  re* 
fers  to  Day  v.  Wentworth,  13  How.  86a  The  case  of 
Oelrlchs  v.  Spain ^  15  Wall.  2U,  was  a  case  in  equity  to 
enforce  liabilities  for  damages  arising  under  certain 
injunction  bonds  and  to  marshal  assets.  In  consider- 
ing the  report  of  the  master  and  the  decree  of  the  re- 
port below,  the  Supreme  Court  says:  *'  We  think  that 
both  the  master  and  the  court  erred  In  allowing  coun- 
sel fees  as  a  part  of  the  damages  covered  by  the 
bonds."  The  court  then  cites  the  case  of  Day  v. 
Wentworth,  a?  was  done  by  this  court  in  7  Mo.  in  sup- 
port of  the  position,  and  says:  '*The  point  here  in 
question  has  never  been  expressly  decided  by  this 
court,  but  is  within  the  reasoning  of  the  case  last  re- 
ferred to  (13  How.  870),  and  we  think  substantially  de- 
termined by  that  adjudication,  in  debt,  covenant  and 
asstimpsit  damages  are  recovered,  but  counsel  fees  are 
never  Included.  So  in  equity  cases  where  there  is  no 
iniunction  bond,  only  the  taxable  costs  are  allowed  to 
the  complainant.  The  same  rule  is  applied  to  the  defend- 
ant, however  unjust  the  litigation  on  the  other  side, 
and  however  large  the  expenses  to  which  he  may  have 
been  subjected.  The  parties  in  this  respect  are  on  a 
footing  of  equality.  *  *  ♦  We  think  the  principle 
of  disallowance  rests  on  a  solid  foundation,  and  that 
the  opposite  rule  Is  forbidden  by  the  analysis  of  the 
law  and  sound  public  policy."  Md.  Ct.  App.,  July  15, 
1886.     ITood  V.  StaU,    Opinion  by  Ritchie,  J. 

Evidence— EXPERT— OPINION  as  to  nboliqbngb.— 
This  cause  Involved  the  question  of  care,  or  the  want 
of  it,  by  the  defendant  in  the  performance  of  the  ser- 
vice he  had  engaged  to  perform  for  the  plaintiff;  aud 
that  was  the  real  Issue  in  the  case.  An  hypothetical 
question  containing  the  facts  that  the  defendant 
claimed  had  been  proved  on  the  trial  was  put  to  the 
witness  Rohn,  an  expert  witness  for  the  defendant,  as 
follows :  **  Is  that  the  ordinary,  careful,  prudent  %nd 
safe  manner  [of  performing  the  service  T]  "  The  plain- 
tiff-objected to  the  question,  and  his  objection  was 
overruled,  and  the  witness  answered  "Yes."  The 
plaintiff  appealed.  The  question  was  clearly  im- 
proper. This  question  and  the  answer  substituted  tbe 
opinion  of  the  witness  for  the  opinion  or  judgment  of 
tbe  jury.  It  was  so  held  by  this  court  in  Olesou  v. 
Tolford,  37  Wis.  827.  The  question  disapproved  in 
that  case  was,  **  What  would  be  the  chances  for  a  stage* 
coach  to  tip  over,  being  driven  by  an  ordinarily  care- 
ful, prudent  driver?  "  This  was  to  be  answered  from 
the  witness*  knowledge  of  the  condition  of  the  road. 
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The  question  called  upoo  the  witness  to  state  his  cou- 
clusloii  from  the  facts  stated,  which  it  was  the  prov- 
ince of  the  jury  only  to  draw.  An  expert  must  give 
an  opinion  upon  facts.  He  may  be  aslced  whether  cer- 
tain things  were  properly  or  slcillfully  done,  but  not 
whether  the  defendant  was  guilty  of  want  of  ordinary 
care  or  of  negligence  in  the  doing  of  such  things. 
**  When  scientific  men  are  called  as  witnesses  they  can- 
not give  their  opinions  as  to  the  general  merits  of  the 
cause,  but  only  their  opinions  upon  the  facts  proved." 
1  Greenl.  Ev.,  §  440.  It  would  be  improper  to  ask  an 
expert  witness  whether  a  certain  act  was  an  act  of  in- 
sanity. Rex  V.  Wright,  Russ.  &  R.  456.  "  The  ques- 
tion of  due  care  or  negligence  is  for  the  jury.  The 
witness  cannot  be  asked  whether  a  party  to  a  suit  ex- 
ercised due  care  "  (Hopkins  v.  Railroad  Co.,  78  111. 
82),  "or  whether  a  person  is  a  careful  driver."  Morris 
v:  East  Haven,  41  Conn.  2S2;  1  Greenl.  Ev.,  §  441,  note 
h.  Wis.  Sup.  Ct.,  Sept.  21, 1886.  Selllger  v.  Bastian. 
Opinion  by  Orton,  J. 

Extradition— INTERSTATE  —  escape.— The  appel- 
lant committed  a  felony  in  Michigan,  and  fled  to  In- 
diana, where  he  committed  another  felony,  for  which 
he  was  indicted,  arrested  and  imprisoned.  While  he 
was  in  prison  a  requisition  from  the  governor  of  Mich- 
igan was  delivered  to  the  governor  of  Indiana,  who 
issued  his  warrant.  After  this  warrant  was  issued  the 
appellant  escaped  and  fled  to  Ohio,  whereupon  a  requi- 
sition was  obtained,  and  on  a  warrant  issued  by  the 
governor  of  Ohio,  the  appellant  was  brought  back  to 
the  prison  from  which  he  had  escaped,  and  after  a 
time  the  prosecutor  entered  a  nolle  prosequi.  Held^  that 
the  appellant  was  rightfully  surrendered  to  the  agents 
of  the  State  of  Michigan.  It  would  be  an  unsubstan- 
tial refinement  to  hold  that  the  escape  from  jail  and 
flight  to  Ohio  deprived  the  governor's  warrant  of 
force,  and  required  our  officers  to  permit  the  appellant 
to  again  flee  to  that  or  some  other  State.  We  are  not 
dealing  with  a  case  in  which  Indiana  seeks  to  try  a 
man  for  a  violation  of  an  Indiana  law,  nor  are  we 
dealing  with  a  case  where  the  officers  of  the  State  have 
brought  a  mau  within  our  territory  for  the  purpose  of 
subjecting  him  to  the  demands  of  another  State.  On 
the  contrary,  we  have  before  us  a  case  where  the  ac- 
cused had  voluntarily  come  into  our  State,  was  ar- 
rested for  a  violation  of  our  laws,  was  imprisoned  in 
one  of  the  jails  of  the  State  when  the  demand  reached 
our  officers,  and  had  succeeded  in  getting  out  of  our 
territory  by  his  escape  from  jail  and  flight  to  another 
jurisdiction.  The  fugitive  was  voluntarily  in  Indiana 
when  our  governor  issued  the  warrant.  He  was  not 
brought  here  to  make  that  warrant  operative,  for  he 
had  come  here  by  his  own  voluntary  act.  The  Michi- 
gan authorities  now  demand  him,  and  all  that  Indiana 
does  in  surrendering  him  is  to  yield  to  the  demand  of 
a  sister  State  a  fugitive  who  was  voluntarily  in  our 
State  before  that  demand  reached  its  officers.  A  case 
is  referred  to  by  Mr.  Spear  as  reported  in  Bum's  Jus- 
tice, where  in  was  held :  *^  Where  a  defendant  is 
brought  into  a  State  as  a  fugitive  from  justice  after 
conviction  and  pardon,  he  cannot  be  surrendered  to 
the  authorities  of  another  State  as  a  fugitive,  but 
must  be  allowed  an  opportunity  to  return  to  the  State 
in  which  he  is  domiciled."  Spear  Extr.  (2d  ed.)  558. 
We  cannot  ascertain  the  facts  of  that  case,  but  we 
know  that  it  was  the  decision  of  the  Court  of  Quarter 
Sessions,  and  therefore  of  but  little  value  as  an  author-* 
ity.  So  far  as  we  can  judge  of  the  case,  it  is  diflierent 
from  the  present,  as  it  does  not  there  appear  that 
when  the  demand  from  the  sister  State  reached  the 
State  to  which  it  was  addressed,  the  accused  was  cou- 
flned  to  jail  for  an  offense  committed  after  he  had 
voluntarily  come  into  the  State.  This  we  regard  as  an 
essential  fact  exerting  an  important  influence  in  the 


case.  But  conceding  that  the  case  is  directly  opposed  to 
our  views,  it  is  difficult,  if  not  impossible,  to  reconcile 
it  with  the  decision  in  Dow's  case,  18  Penn.  St.  87, 
where  it  was  said  by  the  court,  speaking  through  one 
of  the  ablest  judges  that  ever  occupied  its  bench,  Gib- 
son, C.  J.,  that  *' a  judge  at  the  place  of  arrest  could 
not  be  bound  to  discharge  a  prisoner  proved  to  have 
fled  from  a  well  grounded  accusation  of  murder."  The 
decision  in  People  v.  Sennott,  20  Alb.  L.  J.  230,  Is  here 
strongly  in  point,  in  support  of  our  conclusion,  al- 
though the  case  before  us  is  a  stronger  one  against  the 
accused  than  was  that ;  for  there  the  accused  was  not 
in  the  State  of  Illinois  by  his  voluntary  act  when  the 
warrant  upon  the  requisition  reached  the  hands  of  the 
sheriff,  while  here  the  fact  is  that  at  the  time  the  gov- 
ernor of  Indiana  issued  his  warrant  this  appellant  was 
in  this  State,  not  brought  here  upon  compulsory  pro- 
cess, but  here  by  his  own  act.  The  fact  just  men- 
tioned exerts  an  important  influence  upon  this  case, 
and  had  it  existed  in  the  Illinois  case,  would  have  dis- 
armed Mr.  Spear's  criticism  of  much  of  its  force.  The 
same  case  came  before  Judge  Drummond,  of  the 
United  States  Circuit  Court,  and  he  decided  as  the 
State  court  had  done.  12  Chic.  Leg.  News,  115.  We 
have  no  doubt  that  the  authority  of  these  decisions, 
waivingallother  considerations  except  the  rank  and 
the  standing  of  the  courts,  is  much  weightier  than 
that  of  the  Quarter  Sessions  of  Philadelphia.  Our  con- 
clusion is  further  supported  by  the  decision  of  the 
Court  of  Appeals  of  New  York  in  Adriance  v.  La 
Grave,  59  N.  Y.  110;  S.  C,  17  Am.  Rep.  217,  where  this 
statement  of  the  law  was  approved:  "We  admit  in 
this  country,  that  if  a  man  is  bona  fide  tried  for  the 
offense  for  which  he  was  given  up,  there  is  nothing  to 
prevent  his  being  subsequently  tried  for  another  of- 
fense, either  antecedently  committed  or  not.  Clark 
Extr.  90."  In  this  instance  the  agents  of  the  State  of 
Michigan  were  not  guilty  of  any  wrong,  for  they  are 
simply  attempting  to  enforce  a  warrant  issued  by  the 
governor  of  Indiana  at  a  time  when  the  fugitive  from 
Michigan  was  in  Indiana  by  his  own  act;  and  Indiana 
is  not  acting  in  bad  faith,  for  there  is  no  effort  to  try 
the  petitioner  for  a  crime  different  from  that  upon 
which  he  was  extradited.  Ind.  Sup.  Ct.,  June  26, 1886. 
Hackney  v.  Welsh.    Opinion  by  Elliott,  J. 

False  imprisonment— damages— mistaken  ibbn* 
TITT. — Where  a  person  was  imprisoned  by  mistake  for 
another,  such  mistake  may  be  considered  in  mitiga- 
tion of  damages  and  on  the  question  of  malice;  but  it 
will  not  justify  the  imprisonment.  Hayes  v.  Creary, 
60  Tex.  445.  Appellant's  counsel  challenge  the  doc- 
trine announced  in  that  case,  but  the  oases  cited  do 
not  support  their  views.  In  Holly  v.  Mix,  3  Wend. 
351,  there  was  no  mistake  of  one  person  for  another, 
and  the  party  arrested,  it  was  claimed,  was  suspected 
to  be  guilty  of  a  crime  known  to  have  been  commit- 
ted. In  the  case  before  this  court  no  persons  engaged 
in  the  arrest  of  the  plaintiff  are  shown  to  have  enter- 
tained any  suspicion  whatsoever  against  him.  In  Ro- 
han V.  Sawin«  5  Cush.  285,  there  was  no  mistake.  The 
person  imprisoned  was  supposed  by  the  officer,  upon 
reasonable  grounds,  to  be  guilty  of  a  crime.  Mitchell 
V.  Wall,  111  Mass.  493,  was  a  suit  against  the  instigator 
of  the  prosecution  in  which  the  plaintiff  was  impris- 
oned. Malice  and  want  of  probable  cause  had  to  be 
averred.  Defendant  admitted  that  he  had  prosecuted 
the  wrong  person,  but  claimed  that  he  honestly  mis- 
took the  plaintiff  for  the  guilty  party,  there  being  be- 
tween them  a  strong  resemblance.  The  suit  was  in 
effect  for  malicious  prosecution,  and  of  course  the 
plaintiff  had  to  allege  and  prove  malice  and  want  of 
probable  cause.  In  this  case  the  plaintiff  was  not 
prosecuted  at  all.  He  was  not  suspected  of  any  offense. 
He  was  arrested  without  warrant— without  a  suspicion 
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RKaiiiBt  him.  In  Leddy  v.  Grossman,  106  Mass.  237,  the 
plaintiff  was  arrested  in  the  actual  oommissiou  of  an 
offense.  He  was  assaulting  the  o£Boer,  whom  he  sued 
for  damages.  Theoitation  in  1  Hill.  Torts,  217,  S  22, 
note  a,  has  reference  to  the  class  of  cases  of  which 
Mitchell  y.  Wall,  8upra^  is  an  example.  The  distinc- 
tion between  those  oases  and  the  one  now  before  the 
court  is  pointed  out  by  that  author  on  pages  414  and 
415  of  the  same  volume.  In  one  case  there  is  a  tres- 
pass, no  matter  how  innocently  the  parties  acted  in  ar- 
resting the  wrong  person ;  in  the  other,  the  arrest  is 
not  a  trespass,  no  matter  how  malicious  and  ground- 
less the  prosecution  in  its  beginning.  If  an  execution 
against  A.  is  levied  upon  the  goods  of  B.,  the  officer  is 
a  trespasser.  If  a  warrant  against  A.  is  executed  by 
the  arrest  of  B.,  the  officer  is  a  trespasser.  If  a  crime 
has  been  committed,  and  there  is  ground  for  suspect- 
ing A.,  these  suspicions  cannot  Justify  the  imprison- 
ment of  B.  The  doctrine  of  Hays  v.  Creary  is  sup- 
ported by  Walt,  cited  in  the  opinion,  who  cites  Addi- 
son on  Torts,  579 ;  and  also  by  Waterman  on  Trespass, 
S§  338  and  852,  and  by  sound  legal  principles.  Tex. 
Sup.  Ct.,  Junel,  1886.  Formtoalt  ▼.  Hylton,  Opinion 
by  Robertson,  J. 

NbQLIOENCE— PASSENGER  ON  OAR  OT  ONE  COMPANY 
INJURED  BT  CAR  OF  ANOTHER    COMPANY.— The    tracks 

of  B.,  a  horse  car  company,  for  a  short  distance  on  a 
portion  of  its  line,  ran  in  so  dose  proximity  to  the 
tracks  of  C,  another  company,  as  to  cause  the  cars  of 
the  two  to  rub  should  they  chance  to  pass  each  other 
upon  this  portion  of  the  lines.  In  order  to  avoid  which 
it  was  customary  for  the  drivers  of  the  two  companies 
when  approaching  this  point  about  the  same  time  to 
recognize  a  right  of  way  existing  in  the  car  first  reach- 
ing the  close  part  of  the  lines.  A.  was  being  carried  as 
a  passenger  upon  a  westward  bound  car  of  B.  when  it 
passed  on  to  his  part  of  the  tracks;  he  had  his  arm 
resting  upon  the  window  sill,  with  his  hand  grasping 
the  upright  of  the  window  frame,  the  fingers  outside 
of  the  oar;  an  eastward  bound  car  of  C.  entered  upon 
the  narrow  part  of  the  line  at  the  same  time ;  whilst 
the  two  cars  were  attempting  to  pass,  the  fingers  of  A. 
were  caught  between  them ;  his  arm  was  dragged  out 
and  broken.  In  an  action  to  recover  damages  against 
C,  held^  that  A.  was  bound  to  show  B.  bad  committed 
no  act  of  negligence,  and  that  C.  alone  was  guilty  of 
the  negligence  that  caused  the  injury.  Penn.  Sup.  Ct., 
April  5, 1886.  People*  8  Passenger  Ry,  Co,  v.  Lauder- 
bach.    Opinion  per  Curiam, 

Parent  AND  chdj>— mother  dibp  in  daughter's 

HOUSE— VUNERAIi  BXPETTSES— NECESSARIES.— When    a 

mother  dies  in  the  household  of  her  daughter  it  is  the 
duty  of  the  latter  to  provide  for  her  dead  parent  a 
suitable  burial.  In  the  absence  of  ability  on  the  part 
of  the  husband  of  the  daughter  to  pay  the  reasonable 
expenses  attending  the  funeral,  If  the  daughter  con- 
tracts therefor  she  possesses  the  legal  ability  to  bind 
herself  to  pay  for  them  as  for  necessaries.  Penn.  Sup. 
Ct.,  April  5,  1886.  Robinson  v.  Bair.  Opinion  per 
Curiam, 

RSOBITER— DISSOLUTION    OF  PARTNERSHIP— RIGHT 

TO  SUE.- A  receiver  of  partnership  property,  appointed 
by  the  court  in  an  action  to  dissolve  the  partnership, 
with  authority  to  bring  suits  to  collect  debts  due  the 
firm,  may  maintain  such  actions  in  his  own  name. 
The  receiver  is  appointed  for  the  benefit  of  all  con- 
cerned. He  is  the  representative  of  the  court,  and  of 
all  parties  interested  in  the  litigation  wherein  he 
Is  appointed.  He  is  the  right  arm  of  the  court  in  ex- 
ercising the  Jurisdiction  Invoked  in  such  cases  of  ad- 
ministering the  property.  The  court  can  only  admin- 
ister and  dispose  of  It  through  a  receiver.  For  this 
reason  all  suiu  to  collect  or  obtain  possession  of  the 


property  must  be  prosecuted  by  the  receiver,  and  the 
proceeds  received  and  controlled  by  him  alone.  If  the 
suit  l>e  nominally  prosecuted  in  the  name  of  the  origi- 
nal owners  of  the  property,  it  Is  an  inconvenient  as 
well  as  useless  form ;  for  they  had  no  discretion  as  to 
instituting  the  suit,  and  no  control  over  its  manage- 
ment, and  no  right  to  the  possession  of  the  proceeds. 
The  receiver,  as  an  officer  of  the  court  which  has  taken 
control  of  the  property,  Is  for  the  time  being,  and  for 
the  purpose  of  the  administration  of  the  assets,  the 
real  party  In  interest  In  the  litigation.  There  Is  no 
reason  therefore  why  the  suit  should  not  be  instituted 
In  his  own  name.  Hence  in  many  States  it  is  so  pro- 
vided by  statute.  But  in  many  jurisdictions,  in  the 
absence  of  such  statute.  It  has  been  held  that  the  courts 
may,  by  virtue  of  their  inherent  equity  powers,  auth- 
orize their  receivers  to  institute  suits  in  their  o^n 
names.  Davis  v.  Gray,  16  Wall.  203;  Hardwlok  v. 
Hook,  8  Ga.  354;  Leonard  v.  Storrs,  81  Ala.  488;  Wray 
V.  Jamison,  10  Humph.  186;  Tlllinghast  v.  Champlin, 
4  R.  1. 17$.  Whatever  technical  reasons  may  have  ex- 
isted for  refusing  to  permit  common-law  receivers  to 
sue  in  their  own  names,  they  exist,  no  longer,  under 
our  Code.  As  an  officer  of  the  court,  Intrusted  with 
the  administration  of  the  partnership  assets,  we  do  not 
see  why  plaintiff  has  not  such  a  special  property  in 
them  as  to  constitute  him  "the  real  party  In  interest,** 
within  the  meaning  of  the  statute.  But  Inasmuch  as, 
in  his  official  capacity,  he  acts  as  '*  the  trustee  of  an 
express  trust,"  he  has  In  any  event  a  right  to  maintain 
this  action  on  that  ground.  See  Person  v.  Warren,  14 
Barb.  488;  Thomas  v.  Bennett,  66  id.  197.  Minn.  Sup. 
Ct.,  June  25, 1886.  Henning  v.  Raymond.  Opinion  by 
Mitchell,  J. 

Sale— WARRANTY— IMPLIED  CONDITION— PARTICU- 
LAR PURPOSE. — A  contract  for  the  sale  of  a  specified 
lot'of  logsat  a  stated  price  per  thousand  feet  to  be 
transported  by  the  vendor  to  a  distant  place  of  deliv- 
ery, and  there  measured,  delivered  and  paid  for,  is  an 
executory,  and  not  an  executed  sale.  Martin  v.  Hurl- 
but,  9  Minn.  142  (Gil.  182);  Sherwln  v.  Mudge,  127 
Mass.  547;  Liugham  v.  Eggleston,  27  Mich.  824;  Kein 
V.  Tupper,  52  N.  Y.  550;  Devine  v.  Edwards,  101  lU. 
138;  Olson  v.  Mayer,  56  Wis.  551 ;  Nicholson  v.  Taylor, 
31  Penn.  St.  128.  The  contract  being  executory,  the 
assumed  implication  that  the  property  was  of  a 
merchantable  quality  is  to  be  treated  as  a  condition 
rather  than  a  warranty.  As  to  defects  which  were  ob- 
vious upon  inspection,  and  which  were,  or  might  have 
been,  discovered  when  the  contract  was  performed  by 
the  delivery  of  the  logs ;  and  the  receiving  and  retain- 
ing of  the  logs  under  the  contract,  with  knowledge  of 
such  defects,  had  the  effect  of  an  acceptance  of  the 
property  delivered,  as  a  performance  of  the  executory 
contract,  and  a  waiver  of  the  Implied  condition. 
Haase  v.  Xonnemacher,  21  Minn.  486,  and  cases  cited; 
Maxwell  v.  Lee,  27  N.  W.  Rep.  196;  Qaylord  Manuf'g 
Co.  V.  Allen,  58  N.  Y.  515;  Locke  v.  Williamson,  40 
Wis.  377;  Olson  v.  Mayer,  56  id.  651;  Pol- 
lock Cont.  464.  The  fact  alleged,  that  the  de- 
fendant ** complained**  and  *' objected"  that  the 
logs  were  unsound,  would  not  affect  the  application  of 
this  principle  to  this  case.  In  the  face  of  the  fact  that 
he  did  receive  the  property  delivered  under  this 
contract,  and  retained  and  used  it  without  making 
any  other  contract.  Olson  v.  Mayer,  supra.  No  war- 
ranty was  Implied  merely  from  the  fact  that  when  tbe 
defendant  contracted  for  the  purchase  of  this  speoiflo 
property,  then  existing,  the  plaintiff  knew  that  the  de- 
fendant Intended  to  use  It  for  the  manufacture  of 
lumber.  Cosgrove  v.  Bennett,  32  Minn.  871;  Whit- 
more  V.  South  Boston  Iron  Co.,  2  Allen,  52,  58;  Hight 
V.  Bacon,  126  Mass.  10;  Port  Carbon  Iron  Co.  v. 
Groves,  68  Penn.  St.  140;  Mason  v.  Chappell,  15  Grat 
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672,  684;  Basin  v.  Ck>iilej,  68  Md.  69:  Gaohet  v.  War- 
reu,  72  Ala.  288;  Jones  y.  Just,  3  Q.  B.  Cas.  197,  202. 
MiQD.  Sop.  Ct.,  July  16,  1886.  Thomp$on  v.  Libby- 
OpinioD  by  DIokinsoD,  J. 

StATUTB   of  limitations— C0NVSU8I0N   OF  CHAT- 

TsiA— Beplevin  for  two  counters.  There  was  evl- 
deuoe  that  they  belonged  to  the  defeudant,  in  1867, 
when  one  Warner  built  a  shop,  put  the  counters  In, 
nailed  them  to  the  floor,  and  afterward,  on  July  2, 
1871,  mortgaged  the  premises  to  one  DeWitt.  In 
April,  1879,  De  Witt's  executors  foreclosed  and  sold 
the  premises  to  the  plaintiff.  The  defendant  took  the 
eounters  from  the  plaintiff's  possession  in  1881.  The 
court  found  for  the  defendant.  We  understand  the 
court  to  have  ruled  or  assumed  that  although  the  stat. 
ute  would  have  run  in  favor  of  Warner  or  De  Witt  be- 
fore the  transfer  to  the  plaintiff,  the  circumstances 
would  not  prevent  the  defendant  from  taking  posses- 
sion if  she  could,  or  entitle  the  plaintiff  to  sue  her  for 
doing  so  if  she  was  the  original  owner.  A  majority  of 
the  court  are  of  opinion  that  this  is  not  the  law,  and 
that  there  must  be  a  new  trial.  We  do  not  forget  all 
that  has  been  said  and  decided  as  to  the  statute  of 
limitations  going  only  to  the  remedy,  especially  in 
cases  of  contract.  We  do  not  even  find  it  necessaiy  to 
express  an  opinion  as  to  what  would  be  the  effect  of  a 
statute  like  ours  if  a  chattel,  after  having  been  held 
adversely  for  six  years,  wasj  taken  into  another  juris- 
diction by  the  originally  wrongful  possessor.  What 
we  do  decide  is  that  when  €he  statute  would  be  a  bar 
to  a  direct  proceeding  by  the  original  owner,  it  cannot 
be  defeated  by  indirection  within  the  jurisdiction 
where  it  is  law.  If  he  cannot  replevy  he  cannot  take 
with  his  own  hand.  A  title  which  will  not  sustain  a 
declaration  will  not  sustain  a  plea.  It  is  true  that  the 
statute  in  terms  only  limits  the  bringing  of  an  action. 
But  whatever  importance  may  be  attached  to  that  an- 
cient form  of  words,  the  principle  we  lay  down  seems 
to  ns  a  necessary  consequence  of  the  enactment.  Not- 
withstanding the  disfavor  with  which  the  statute  of 
limitations  was  formerly  regarded,  all  the  decisions  or 
dicta  which  we  know  of , directly  bearing  upon  the  point, 
favor  or  go  beyond  that  principle.  Cockfield  v.  Hud- 
sou,  1  Brev.311;  Howell  v.  Hair,  16  Ala.  194;  Jones  v. 
Jones,  18  id.  248-268;  Clark  v;  Slaughter,  84  Miss.  86; 
Winbum  v.  Cochran,  9  Tex.  128;  Preston  v.  Briggs,  16 
Yt.  124,  laO;  Baker  v.  Chase,  66  N.  H.'61, 63;  Campbell 
V.  Holt,  116  U.  S.  620,  623.  And  a  similar  doctrine  has 
been  applied  to  the  statute  of  frauds.  Carringtou  v. 
Boots,  3  Mees.  &  W.  248.  See  King  r.  Welcome,  6 
Gray,  41.  As  we  understand  the  statutory  period  to 
have  run  before  the  plaintiff  acquired  the  counters,- we 
do  not  deem  it  necessary  to  consider  what  would  have 
been  the  law  if  the  plaintiff  had  purchased  or  taken 
the  counters  within  six  years  of  the  original  conver- 
sion from  the  person  who  first  converted  them,  and 
the  defendant  had  taken  them  after  the  action  against 
the  first  taker  had  been  barred,  but  within  six  years  of 
the  plaintlfTs  acquisition.  We  regard  a  purchaser 
from  one  against  whom  the  reodedy  is  already  barred 
as  entitled  to  stand  In  as  good  a  position  as  his  vendor. 
Mass.  Sup.  Jnd.  Ct.,  Sept.  8,  1886.  Chapin  v.  Free- 
land,    Opinion  by  Holmes,  J ;  Field,  J.,  dissenting. 

Witness— CROss-sxAMiNATioN—iiiHiT  of— deniai* 
OF  CHARGE.— Where  a  party  to  a  suit  denies  the  prin- 
cipal allegation  or  charge  made  against  him.  In  his  di- 
rect examination,  he  thereby  lays  himself  liable  to  a 
cross-examination  upon  every  circumstance  or  trans- 
action with  which  he  was  connected,  which  may  tend 
to  establish  the  allegation  or  charge.  A  cross-exami- 
nation is  never  limited  or  controlled  by  the  mere 
words  and  phrases  used  In  direct  examination.  If 
this  were  so,  the  truth  might  forever  be  suppressed, 
and  the  greatest  aid  in  devolving  it,  i.  e.,  a  cross-ex- 


amination, rendered  of  no  avail.  For  example,  the 
defendant  is  charged  with  adultery.  It  is  admitted 
that  he  denied  this  emphatically  upon  direct  examina- 
tion. The  inslstment  of  counsel  for  the  defendant  Is 
to  the  effect  that  you  can  only  Inquire  upon  cross- ex- 
amination whether  or  not  the  defendant  did  or  did  not 
commit  such  act.  In  my  judgment  such  examination 
In  chief  opens  the  way  for  the  fullest  cross-examina- 
tion Into  the  relations  of  the  parties  at  or  about  the 
time  of  the  alleged  adultery.  Whatever  Is  unhusband- 
llke,  whatever  Is  evidence  of  unfaithfulness,  whatever 
looks  like  cruelty,  whatever  shows  an  alienation  of 
affection  or  estrangement,  he  may  be  examined  about. 
Of  course  it  must  be  within  a  reasonable  time,  for  in 
most  cases,  if  not  within  a  reasonable  time,  the  doc- 
trine of  condonation  would  apply.  This  doctrine  as 
to  cross-examination  pervades  the  practice  In  all 
courts,  civil  and  criminal.  A  defendant  swears  that 
he  Is  not  indebted  to  the  plaintiff  upon  the  note,  bond 
or  other  obligation  named  in  the  declaration.  Does 
that  limit  the  Inquiry,  and  preclude  the  plaintiff  from 
the  most  minute  and  detailed  examination  respecting 
the  transaction  out  of  which  the  bond  or  other  obliga- 
tion^orlglnated,  or  as  to  what  has  transpired  between 
the  parties  since?  Certainly  not.  Again,  since  crim- 
inals are  permitted  to  testify  in  their  own  behalf,  do 
they  complete  their  defense,  and  close  the  door  of  In- 
quiry, by  denying  the  commission  of  the  crime  with 
which  they  stand  charged?  Certainly  nothing  Is 
plainer  than  that  they  may,  after  such  denial,  be  In- 
quired of  with  respect  to  whatever  he  may  have  said 
or  done,  or  wherever  he  may  have  been,  so  far  as 
either  will  shed  any  light  npon  the  perpetration  of  the 
alleged  crime,  or  his  relation  thereto.  These  Illustra- 
tions, which  are  dally  presenting  themselves  In  every 
judicial  tribunal,  must  suffice.  Therefore  It  seems  to 
me  that  It  may  safely  be  regarded  as  a  rule  of  univer- 
sal application,  that  where  a  party  to  a  suit  denies  the 
principal  allegation  or  charge  made  against  him  in  his 
direct  examination,  he  thereby  lays  himself  liable  to  a 
cross-examination  upon  every  circumstance  or  trans- 
action with  which  he  was  connected  which  may  tend 
to  establish  the  allegation  of  charge.  N.  J.  Ot.  Chan., 
Sept.  3,  1886.  I\iUen  v.  Fullen,  Opinion  by  Bird, 
V.C. 


TBB  JURY  DELIBERATE, 
From.  "The  Evil  Genius,"  by  Wiucie  Coixins. 

THE  gentlemen  of  the  jury  retired  to  consider  their 
verdict. 

Their  foreman  was  a  person  doubly  distinguished 
among  his  colleagues.  He  had  the  clearest  head  and 
the  readiest  tongue.  For  once  the  right  man  was  In 
the  right  place. 

Of  the  eleven  jurymen,  four  showed  their  characters 
on  the  surface.    They  were : 

The  hungry  juryman,  who  wanted  his  dinner. 

The  Inattentive  juryman,  who  drew  pictures  on  his 
blotting-paper. 

The  nervous  juryman,  who  suffered  from  fidgets. 

The  silent  juryman,  who  decided  the  verdict. 

Of  the  seven  remaining  members,  one  was  a  little 
drowsy  man  who  gave  no  trouble;  one  was  an  irrita- 
ble Invalid  who  served  under  protest ;  and  five  repre- 
sented that  vast  majority  of  the  population — easily 
governed,  tranquilly  happy— which^has  no  opinion  of 
Its  own. 

The  foreman  took  his  place  at  the  head  of  the  table. 
His  colleagues  seated  themselves  on  either  side  of  him. 
Then  there  fell  upon  that  assembly  of  men  a  silence, 
never  known  among  an  assembly  of  women — ^the  si- 
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lence  which  proceeds  from  a  general  reluctauce  to  be 
the  persou  who  speaks  first. 

It  was  the  foreman's  duty,  under  these  circum- 
stances, to  treat  his  deliberative  brethren  as  we  treat 
our  watches  when  they  stop;  he  wound  the  jury  up, 
and  set  them  (coing. 

''Gentlemen/'  he  began,  "have you  formed  any  de> 
cided  opinion  on  the  case— thus  far?" 

Some  of  them  said  Yes,  and  some  of  them  said  No. 
The  little  drowsy  man  said  nothing.  The  fretful  in- 
valid cried,  "  Go  on  I  "  The  nervous  juryman  suddenly 
rose.  His  brethren  all  looked  at  him,  inspired  by  the 
same  fear,  of  having  got  an  orator  among  them.  He 
was  an  essentially  polite  man,  and  he  hastened  to  re- 
lieve their  minds.  *'  Pray  don't  be  alarmed,  gentle- 
men ;  I  am  not  going  to  make  a  speech.  I  suffer  from 
fidgets.  Excuse  me  if  I  occasionally  change  my  posi- 
tion." The  hungrry  man  (who  dined  early)  looked  at 
his  watch.  "  Half-past  four,"  he  said.  "For  Heav- 
en's sake  cut  it  short."  He  was  the  fattest  person 
present;  and  he  suggested  a  subject  to  the  inattentive 
juryman  who  drew  pictures  on  his  blotting-paper. 
Deeply  interested  in  the  progress  of  the  likeness,  his 
neighbors  on  either  side  looked  over  his  shoulders. 
The  little  drowsy  man  woke  with  a  start,  and  begged 
pardon  of  everybody.  The  fretful  invalid  said  to  him- 
self "Damned  fools,  all  of  them!"  The  patient  fore- 
man, biding  his  time,  stated  the  case. 

"The  prisoner  waiting  our  verdict,  gentlemen,  is  the 
HonorableRoderickWesterfield, younger  brother  of  the 
present  Lord  Le  Basque.  He  is  charged  with  willfully 
casting  away  the  British  bark  John  Jermman^underhis 
command,  for  the  purpose  of  fraudulently  obtaining  a 
share  of  the  insurance  money,  and  further,  of  possess- 
ing himself  of  certain  Brazilian  diamonds,  which 
formed  part  of  the  cargo.  In  plain  words,  here  is  a 
gentleman  born  in  the  higher  ranks  of  life  accused  of 
being  a  thief.  Before  we  attempt  to  arrive  at  a  decis- 
ion, we  shall  only  be  doing  him  justice  if  we  try  to 
form  some  general  estimate  of  his  character,  based  on 
the  evidence — and  we  may  fairly  begin  by  inquiring 
into  his  relations  with  the  noble  family  to  which  he 
belongs.  The  evidence  so  far  is  not  altogether  credit- 
able to  him.  Being  at  the  time  an  officer  in  the  royal 
navy,  he  appears  to  have  outraged  the  feelings  of  his 
family  by  marrying  a  barmaid  at  a  public  house." 

The  drowsy  juryman,  happening  to  be  awake  at  the 
moment,  surprised  the  foreman  by  interposing  a  state- 
ment. "Talking  of  barmaids,"  he  said,  "I  know  a 
curate's  daughter.  She's  in  distressed  circumstances, 
poor  thing,  and  she's  a  barmaid  somewhere  in  the 
North  of  England.  Curiously  enough,  the  name  of 
the  town  has  escaped  my  memory.  If  we  bad  a  map 
of  England—"  There  he  was  interrupted,  cruelly  in- 
terrupted, by  one  of  bis  brethren. 

**And  by  what  right,"  cried  the  greedy  man,  speak- 
ing under  the  exasperating  Influence  of  hunger,  "by 
what  right  does  Mr  Westerfield's  family  dare  to  sup- 
pose that  a  barmaid  may  not  be  a  perfectly  virtuous 
woman?" 

Hearing  this,  the  restless  gentleman  (in  the  act  of 
changing  his  position)  was  suddenly  inspired  with  in- 
terest in  the  proceedings.  "Pardon  me  for  putting 
myself  forward,"  he  said,  with  his  customary  polite- 
ness. "Speaking  as  an  abstainer  from  fermented 
liquors,  I  must  really  protest  against  these  alluaions  to 
barmaids." 

"  Speaking  as  a  consumer  of  fermented  liquors,  the 
invalid  remarked,  "  I  wish  I  had  a  barmaid  and  a  bot- 
tle of  champagne  before  me  now." 

Superior  to  interruption,  the  admirable  foreman 
went  on : 

**  Whatever  you  may  think,  gentlemen,  of  the  pris- 
oner's marriage,  we  have  it  in  evidence  that  his  rela- 


tives turned  their  backs  on  him  from  that  moment, 
with  the  one  merciful  exception  of  the  head  of  tlie 
family.  Lord  Le  Basque  exerted  his  infiuenoe  witli 
the  admiralty,  and  obtained  for  his  brother  (then  out 
of  employment)  an  appointment  to  a  ship.  All  tlie 
witnesses  agree  that  Mr.  Westerfield  thoroughly  un- 
derstood his  profession.  If  he  could  have  controlled 
himself,  he  might  have  risen  to  high  rank  in  the  navy. 
His  temper  was  bis  ruin.  He  quarrelled  with  one  of 
his  superior  officers — " 

"Under  strong  provocation,"  said  a  member  of  tlie 
jury. 

"  Under  strong  provocation,"  the  foreman  admitted. 
"  But  provocation  is  not  an  excuse,  judged  by  the  rules 
of  discipline.  The  prisoner  challenged  the  officer  on 
duty  to  fight  a  duel  at  the  first  opportunity  on  shore: 
and  receiving  a  contemptuous  refusal,  struck  him  on 
the  quarter  deck.  As  a  matter  of  course,  Mr.  Wester- 
field was  tried  by  court-martial,  and  was  dismissed  the 
service.  Lord  Le  Basque's  patience  was  not  exhausted 
yet.  The  merchant  service  offered  a  last  chance  to  the 
prisoner  of  retrieving  his  position,  to  some  extent  at 
least.  He  was  fit  for  the  sea,  and  fit  for  nothing  else. 
At  my  lord's  earnest  request,  the  owners  of  the  John 
Jerminatit  trading  between  Liverpool  and  Rio,  took 
Mr.  Westerfield  on  trial  as  first  mate;  and  to  his 
credit  be  it  said,  he  justified  his  brother's  faith  in  him. 
In  a  tempest  off  the  coast  of  Africa  the  captain  was 
washed  overboard,  and  the  first  mate  succeeded  to  the 
command.  His  seamanship  and  courage  saved  the 
vessel  under  circumstances  of  danger  which  paralyzed 
the  efforts  of  the  other  officers.  He  was  confirmed, 
rightly  confirmed,  in  the  command  of  the  ship.  And, 
so  far,  we  shall  certainly  not  be  wrong  if  we  view  his 
character  on  the  favorable  side." 

There  the  foreman  paused  to  collect  his  ideas. 

Certain  members  of  the  assembly,  led  by  the  jury- 
man who  wanted  his  dinner,  and  supported  by  his  in- 
attentive coll eascue-t hen  engaged  in  drawing  a  ship  in 
a  storm,  and  a  captain  falling  overboard— proposed 
the  acquittal  of  the  prisoner  without  further  consid- 
eration. But  the  fretful  individual  cried  "Stuff!" 
and  the  five,  jurymen  who  had  no  opinions  of  their 
own,  struck  by  the  admirable  brevity  with  which  be 
expressed  his  sentiments,  sang  out  in  chorus,  "  Hear! 
hear!  hear! "  The  silent  juryman,  hitherto  over- 
looked, now  attracted  attention.  He  was  a  bald- 
headed  person,  of  uncertain  age,  buttoned  up  tight  in 
a  long  frock  coat,  and  wearing  his  gloves  all  through 
the  proceedings.  When  the  chorus  of  five  cheered  he 
smiled  mysteriously.  "Everybody  wondered  what  that 
smile  meant.  The  silent  juryman  kept  his  opinion  to 
himeelf.  From  that  moment  he  began  to  exercise  a 
furtive  influence  over  the  jury.  Even  the  foreman 
looked  at  him  on  resuming  the  narrative. 

"After  a  certain  term  of  service,  gentlemen,  during 
which  we  learn  nothing  to  his  advantage,  the  pris- 
oner's merits  appear  to  have  received  their  reward. 
He  was  presented  with  a  share  in  the  ship  which  he 
commanded,  in  addition  to  his  regular  salary  ''as 
master.  With  these  improved  prospects  he  sailed 
from  Liverpool  on  his  last  voyage  to  Brazil;  and  no 
one,  his  wife  included,  had  the  faintest  suspicion  that 
he  left  England  under  circumstances  of  serious  pecu- 
niary embarrassment.  The  testimony  of  his  creditors 
and  of  other  persons  with  whom  he  associated  dis- 
tinctly proves  that  his  leisure  hours  on  shore  had  been 
employed  in  card-playing  and  in  betting  on  race- 
horses. After  an  unusually  long  run  of  luck,  his  good 
fortune  seems  to  have  deserted  him.  He  suffered  con- 
siderable losses,  and  was  a  last  driven  to  borrowing  at 
a  high  rate  of  interest,  without  any  reasonable  pros- 
pect of  being  able  to  repay  the  money-lenders  into 
whose  hands  he  had  fallen.    When  he  left  Rio  on  the 
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homeward  voyaKe,  there  is  no  sort  of  doubt  that  he 
was  retaming  to  Euglaud  to  face  creditors  whom  he 
was  uuable  to  pay.  There,  gentlemoD,  is  a  noticeable 
side  to  his  character  which  we  may. call  the  gambling 
side,  and  which  (as  I  think)  was  too  leniently  viewed 
by  the  judge.*' 

He  evidently  intended  to  add  a  word  or  two  more. 
But  the  disagreeable  invalid  insisted  on  being  heard. 

"In  plain  English,"  he  said,  **you  are  for  finding  the 
prisoner  guilty." 

*<  In  plain  English,"  the  foreman  rejoined,  "I  refuse 
to  answer  that  question." 

"Why?" 

*'  Because  it  is  no  part  of  my  duty  to  attempt  to  in- 
fluence the  verdict." 

**  You  have  been  trying  to  influence  the  verdict,  sir, 
ever  since  you  entered  this  room.  I  appeal  to  all  the 
gentlemen  present.*' 

The  patience  of  the  long-sufi'ering  foreman  failed 
him  at  last.  "  Not  another  word  shall  pass  my  lips," 
he  said, "  until  you  flud  the  prisoner  guilty  or  not 
guilty,  among  yourselves— and  then  1*11  tell  you  if  I 
agree  to  your  verdict." 

fie  folded  his  arms,  and  loolced  Kke  the  image  of  a 
man  who  intended  to  keep  his  word. 

The  hungry  juryman  laid  himself  back  in  his  chair 
and  groaned.  The  amateur  artist,  who  had  thus  far 
found  a  fund  of  amusement  in  his  blotting-paper, 
yawned  discontentedly  and  dropped  his  pen.  The 
courteous  gentleman  who  suffered  from  fidgets  re- 
quested leave  to  walk  up  and  down  the  room ;  and  at 
the  first  turn  he  took,  woke  the  drowsy  little  man,  and 
maddened  the  irritable  invalid,  by  the  creaking  of  his 
boots.  The  chorus  of  five,  further  than  ever  from  ar- 
riving at  an  opinion  of  their  own,  looked  at  the  silent 
juryman.  Once  more  he  smiled  mysteriously;  and 
once  more  he  offered  no  explanation  of  what  was  pass- 
ing in  his  mind— except  that  he  turned  his  bald  head 
slowly  in  the  direction  of  the  foreman.  Was  he  in 
sympathy  with  a  man  who  had  promised  to  be  as  silent 
as  himself? 

In  the  meantime  nothing  was  said  'or  done.  Help- 
less silence  prevailed  in  every  part  of  the  room. 

•*  Why  the  devil  doesn' t  somebody  begin  7 '*  cried  the 
invalid.    "  Have  you  all  forgotten  the  evidence?'* 

This  startling  suggest iou  roused  the  jury  to  a  sense 
of  what  was  due  to  their  oaths*  if  not  to  themselves. 
Some  of  them  recollected  the  evidence  in  one  way,  and 
some  of  them  recollected  it  in  another:  and  each  man 
insisted  on  doing  justice  to  his  own  excellent  mem- 
ory, and  on  stating  his  own  unanswerable  view  of  the 
case. 

The  first  man  who  spoke  began  at  the  middle  of  the 
story  told  by  the  wi'-uesses  in  court.  **  I  am  for  ac- 
quitting the  captain,  gentlemen ;  he  ordered  out  the 
boats,  and  saved  the  lives  of  the  crew.'*  "And  I  am 
for  finding  him  guilty,  because  the  ship  struck  on  a 
rock  in  broad  daylight,  and  in  moderate  weather.*' 
"  I  agree  with  you,  sir.  The  evidence  shows  that  the 
vessel  was  steered  dangerously  near  to  the  laud,  by 
direction  of  the  captain,  who  gave  the  course." 
*- Come,  come,  gentlemen!  let  us  do  the  captain  jus- 
tice. The  defense  declares  that  he  gave  the  customary 
course,  and  that  it  was  not  followed  when  he  left  the 
deck.  As  for  bis  leaving  the  ship  in  moderate  weather, 
the  evidence  proves  that  he  believed  he  saw  signs  of  a 
storm  brewing.*  "  Yes,  yes,  all  very  well;  but  what 
were  the  facts?  When  the  loss  of  the  ship  was  re- 
ported the  Brazilian  authorities  sent  men  to  the  wreck 
on  the  chance  of  saving  the  cargo ;  and  days  after- 
ward there  the  ship  was  found,  just  as  the  captain  and 
the  crew  had  left  her."  "Don*t  forget,  sir,  that  the 
diamonds  were  missing  when  the  salvors  examined  the 
wreck."  "All  right,  but  that's  no  proof  that  the  cap- 
tain stole  the  diamonds ;  and  before  they  had  saved 


half  the  cargo  a  storm  did  come  on  and  break  the  ves- 
sel up ;  so  the  poor  man  was  only  wrong  in  the  matter 
of  time  after  all.'*  "Allow  me  to  remind  you,  gentle- 
men, that  the  prisoner  was  deeply  in  debt,  and  there- 
fore had  an  interest  in  stealing  the  diamonds."  "Wait 
a  little,  sir.  Fair  play's  a  jewel.  Who  was  in  charge 
of  the  deck  when  the  ship  struck?  The  second  mate. 
And  what  did  the  second  mate  do  when  he  heard  that 
his  owners  had  decided  to  prosecute?  He  committed 
suicide!  Is  there  no  proof  of  guilt  in  that  act?" 
"  You  are  going  a  little  too  fast,  sir.  The  coroner's 
jury  declared  that  the  second  mate  killed  himself  in  a 
state  of  temporary  insanity.**  "  Gently !  gently !  we 
have  nothing  to  do  with  what  the  coroner*8  jury  said. 
What  did  the  judge  say  when  he  summed  up?** 
"Bother  the  judge!  He  said  what  they  all  say: 
*Find  the  prisoner  guilty,  if  you  think  he  did  It;  and 
find  him  not  guilty,  if  you^think  he  didn't.'  And  then 
he  went  away  to  his  comfortable  cup  of  tea  in  his  pri- 
vate room.  And  here  are  we  perishing  of  hunger  and 
our  families  dining  without  us."  "Speak  for  your- 
self, sir;  I  haven't  got  a  family.'*  "Consider  your- 
self lucky,  sir;  I  have  got  twelve,  and  my  life  is  a  bur- 
den to  me  owing  to  the  difficulty  of  making  both  ends 
meet.**  "  Gentlemen  I  gentlemen !  we  are  wandering 
again.  Is  the  captain  guilty  or  not?  Mr.  Foreman, 
we  none  of  us  intended  to  offend  you.  Will  you  tell 
us  what  you  think?" 

No;  the  foreman  kept  his  word.  "  Decide  for  your- 
selves first,**  was  his  only  reply. 

In  this  emergency  the  member  afflicted  with  fidgets 
suddenly  assumed  a  position  of  importance.  He 
started  a  new  idea. 

"  Suppose  we  try  a  show  of  hands,*'  he  suggested. 
"  Gentlemen  who  find  the  prisoner  guilty  will  please 
hold  up  their  hands. 

Three  votes  were  at  once  registered  In  this  way,  in- 
cluding the  vote  of  the  foreman.  After  a  moment  of 
doubt,  the  chorus  of  five  decided  on  following  the 
opinion  which  happened  to  be  the  first  opinion  ex- 
pressed in  point  of  time.  Thereupon  the  show  of 
hands  for  the  condemnation  of  the  prisoner  rose  to 
eight.  Would  this  result  have  an  effect  on  the  merci- 
ful minority  of  four?  In  any  case,  they  were  invited 
to  declare  themselves  next.  Only  three  hands  were 
held  up.  One  incomprehensible  man  abstained  from 
expressing  his  sentiments  even  by  a  sign.  Is  it  neces- 
sary to  say  who  that  man  was  ?  A  mysterious  change 
had  now  presented  itself  in  his  appearance,  which 
made  him  an  object  of  greater  interest  than  ever.  His 
inexplicable  smile  had  vanished.  He  sat  immovable, 
with  dosed  eyes.  Was  he  meditatlnk  profoundly  or 
was  he  only  asleep?  The  quick-witted  foreman  had 
long  since  suspected  him  of  being  simply  the  stupidest 
persoupresent— with  just  cunning  enough  to  conceal 
his  own  dullness  by  holding  bis  tongue.  Tbe  jury  ar- 
rived at  no  such  sensible  conclusion.  Impressed  by 
the  intense  solemnity  of  his  countenance,  they  be- 
lieved him  to  be  absorbed  in  reflections  of  the  utmost 
importance  to  the  verdict.  After  a  heated  conference 
among  themselves,  they  decided  on  securing  unanim- 
ity of  opinion  by  submitting  to  the  arbitration  of  one 
independent  member  present — the  member  who  had 
taken  no  part  in  the  proceedings.  "Which  way  does 
your  view  of  the  verdict  incline,  sir?  Guilty  or  not 
guilty?" 

The  eyes  of  the  silent  juryman  opened  with  the  slow 
and  solemn  dilatation  of  the  eyes  of  an  owl.  Placed 
between  tbe  alternatives  of  declaring  himself  in  one 
word  or  in  two,  his  taciturn  wisdom  chose  the  short- 
est form  of  speech.  "  Guilty,**  he  answered— and  shut 
his  eyes  again,  as  if  he  had  had  enough  of  it  already. 

An  unutterable  sense  of  relief  pervaded  the  meeting. 
Enmities  were  forgotten,  and  friendly  looks  were  ex- 
changed.   With  one  accord  the  jucy^rose  to  return  to 
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ooarfe.    The  prisoner's  fate  was  sealed.    The  verdict 
was  Guilty. 

CORRESPONDENCE. 

That  Sojlttxr  of  Tastk  Again. 
Editor  of  (he  Albany  Law  Jottmal: 

The  two  decisions  cited  bj  Mr.  Brandt  are  in  no 
wa7  contradictory.  In  the  first  case  the  terms  of  the 
contract  were  in  dispute,  and  the  jury  found  that  the 
contract  was  not  to  paint  a  picture  "  to  the  satisfac- 
tion *'  of  the  other  party,  but  a  **  fair  and  good  like- 
ness.** In  the  second,  by  the  express  terms  of  the 
contract,  it  was  to  be  performed  to  the  "  satisfaction*' 
of  the  other  party.  This  clearly  appears  from  the 
statement  of  facts.  The  Judge  holds  in  the  first  case 
that  the  mere  fact  that  the  contract  involves  a  matter 
of  taste  does  not  prevent  the  jury  from  finding  where 
there  is  a  dispute  about  the  terms  that  it  was  not  in- 
tended that  the  only  criticism  should  be  whether  the 
party  for  whom  the  picture  was  to  be  painted  was  sat- 
isfied. In  the  second  case  he  says  that  "Vf  here  the  par- 
ties have  stipulated  in  express  terms  that  the  contract 
is  to  be  performed  to  the  satisfaction  of  one  of  them, 
and  the  subject  involved  is  a  matter  of  taste,  the  per- 
son for  whom  the  work  is  to^be  done  Is  the  sole  arbi- 
ter. 

N«w  York,  Oct  7, 1888.  A.  L.  P. 

Editor  of  the  Albany  Law  Jowmal: 

Justice  Pratt  of  the  Second  Department  needs  no 
vindication,  but  the  criticism  contained  in  the  last 
number  of  your  valuable  journal  (p.  280)  should  be  no- 
ticed. It  is  probably  sufficient  to  note  that  in  Brost- 
ford  V.  Oelrichn^  24  Week.  Dig.  233,  the  contract  was 
simply  to  paint  **  a  fair  and  good  likeness  of  a  yacht,** 
which  Justice  Pratt  said  did  not,  as  a  matter  of  law, 
make  the  employer  *' the  sole  arbiter  as  to  the  ques- 
tion whether  the  contract  was  performed;**  while  in 
Ooss  V.  Belknap,  24  Week.  Dig.  256,  the  plaintifT 
agreed  to  perform  certain  work  **tothe  eatUfaction  of 
ihe  defendant^**  which  Justice  Pratt  said  would,  'hirhen 
the  subject  involved  is  a  matter  of  taste,  like  the 
painting  of  a  portrait,**  make  the  defendant  (employer) 
the  sole  arbiter.  The  distinction  lies  in  the  different 
terms  of  the  contracts.  The  decisions  do  not  conflict 
and  each  has  abundant  authority  both  in  principle  and 
precedent.  Had  your  correspondent  quoted  the  bal- 
ance of  the  syUabi  in  the  cases  the  dllTerence  would 
have  been  apparent. 

Very  truly  yours, 

C.  B.  Hebrick. 

PouoHKSBPSiv,  N.  Y.,  Ocf.  4, 1886. 

An  Inquirt. 
Editor  of  the  Albany  Law  Journal: 

Can  you,  or  some  of  your  readers,  inform  me  as  to 
the  authorship  of  a  book  entitled  ''The  Bench  and  the 
Bar,**  by  the  author  of  "  Random  Recollections  of 
the  Lords  and  Commons,*' "The  Great  Metropolis," 
etc.,  Philadelphia :  E.  L.  Carey  and  A.  Hart,  1888,  in 
two  small  volumes? 

Yours  respectfully, 

Niw  York,  Oct  11, 1886.  iblion. 

An  Intrrsstino  Cass. 
Editor  of  the  Albany  Law  Journal : 

Having  come  here  to  attend  the  sessions  of  the 
American  Public  Health  Association,  an  amasing  law 


case  has  come  to  my  notice,  which  I  think  yon  will  ap- 
preciate. 

William  Perry  was  accused  of  stealing  three  sides  of 
beef  and  a  horse  and  wagon,  the  property  of  David 
Bountell,  of  Weston.  His  counsel  set  up  the  defense 
that  "  the  prisoner  admits  that  he  stole  the  beef,  bat 
slalms  that  he  did  not  take  the  horse  and  wagon  with 
felonious  intent,  but  only  as  a  means  of  conveyance.** 
Perry  had  offered  the  meat  for  sale,  but  there  was  no 
evidence  to  show  that  he  had  so  offered  the  horse  or 
wagon.  His  defense  was  accepted,  and  thus  a  light 
sentence. 

WUililAM  H.  Haxa 

Toronto,  Oct.  7, 1886. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tues- 
day, Oct,  19, 1886 : 
Judgment  affirmed  with  costs— Mary  E.  Post,  exec- 
utrix of  John  Earl,  respondent,  v.  William  B.  Dins- 
more,  president  Adams  Express  Company,  appellant 

Order  affirmed  and  judgment  absolute  ordered  on 

the  stipulation  with  costs— In  re  Judicial  settlement 
of  accounts  of  Gilbert  A.  Wood,  executor,  etc. Ap- 
peal dismissed  with  costs— Iguatz  Thalheimer,  appel- 
lant, V.  Ferdinand  Hays  and  another,  respondent; 
People,  ex  r^l.  Hudson  C.  Tanner,  appellant,  v.  Super- 
visors of   Herkimer  County,  respondent. Orders 

affirmed  with  costs— People,  ex  rel.  Julia  G.  Jerome, 
appellant,  v.  Registrar  of  Arrears,  Brooklyn,  re- 
spondent ;  People,  ex  rel.  John  J.  Donovan,  appellant, 
V.  Commissioners  of  Department  of  Fire  and  Build- 
ings of  Brooklyn,  respondents ;  People,  ex  reL  John 
T.  Cummlng,  appellant,  v.  Joseph  Koch  and  others, 
Commissioners  of  Docks  of  New  York,  respondents; 
Stamford  Water  Co.,  respondent,  v.  Herbert  Stanly 
and  another,  appellants. 


NOTES. 

Here  Is  a  musty  old  **  chestnut  **  going  the  newspa- 
per rounds:  Town  Topics  In  the  New  York  World: 
**The  following  story  was  vouchsafed  by  the  *  urbane 
and  gentlemanly*  clerk  of  an  uptown  hotel.  A  coun- 
try guest  at  a  certain  uptown  hostelry  having  a  dread 
of  pickpockets  and  bunco  steerers,  went  to  the  clerk 
and  banded  him  a  hundred  dollar  bill  to  be  put  in  tbe 
safe.  Asking  for  It  next  day,  he  was  thunderstruck 
when  the  functionary  to  whom  he  had  given  the 
money  coolly  denied  any  recollection  of  the  matter. 
Whereupon  the  countryman  went  to  a  lawyer.  *Get 
another  hundred  dollar  bill,*  said  the  lawyer,  and  go, 
accompanied  by  a  friend,  back  to  thehoteL  Apologize 
to  the  clerk  for  your  mistake;  say  It  was  a  defect  of 
memoiy;  attribute  It  to  drink  or  absent-mindedness; 
deposit  the  second  hundred  dollars  in  the  presence  of 
your  friend,  and  come  back  to  me.*  The  mystified  ru* 
rallst  obeyed  Instructions  to  the  very  letter.  '  Now,' 
said  the  lawyer,  *  go  back  alone  to  the  clerk  and  ask 
him  for  the  hundred  dollars.  Knowing  that  your  friend 
saw  him  recelre  it,  he  will  give  back  the  second  hun- 
dred dollar  bill.  Then  take  your  friend  with  you  the 
next  day,  approach  the  clerk,  ask  him  boldly  for  that 
one  hundred  dollars,  and  as  there  was  no  witness  to 
your  receipt  of  the  second  bill,  he  will  be  forced  to  re- 
turn the  first  also.*  The  ruse  proved  completely  suc- 
cessful. The  lawyer  sent  his  bill  next  day.  It  was  for 
a  fee  of  one  hundred  dollars.'*  Rogers,  the  poet,  tells 
the  like  in  his  "  lUly.**  if  we  recollect  right,  under  the 
title  of   "The  Bag  of  Gold.** 
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Albany,   October  30,   1886. 


CURRENT  TOPICS, 

rE  Solicitors*  Journal  has  the  following  interest- 
ing coraments  on  prisoners'  evidence:  **Mr. 
Justice  Stephen,  in  his  article  in  the  Nineteenth  Cen- 
tury, has  stated  very  fairly  the  results  of  his  expe- 
rience and  observation  of  prisoners'  evidence.  He 
sets  out  by  remarking  that  the  value  of  the  evi- 
dence given  by  prisoners  varies  according  to  the 
circumstaaces  of  each  particular  case  as  much  as 
the  evidence  of  any  other  class  of  -witnesses  does, 
and  that  although  their  interest  in  the  result  is  in 
many  cases  so  important  as  to  destroy  altogether 
the  value  of  their  evidence,  there  are  also  cases  in 
which  it  is  of  great,  and  even  of  decisive  import- 
ance. He  proceeds  to  support  these  propositions 
by  references  to  actual  cases  tried  before  him.  The 
point  of  some  of  these  illustrations  is  to  show  that 
a  prisoner's  evidence  is  worthless  when  the  circum- 
stances are  such  that  he  cannot  be  contradicted  on 
the  subject-matter  of  his  evidence;  that  in  some 
cases  the  evidence  of  the  prisoner  is  worthless, 
owing  to  his  inability  to  give  the  only  evidence 
which  can  be  of  any  service  to  him — e.  g.,  to  pro- 
duce or  account  for  certain  articles  connected  with 
the  crime,  and  alleged  to  have  been  seen  in  his  pos- 
session; that  the  evidence  of  the  prisoner  may  be 
of  the  highest  service  to  him  when  it  supplies  the 
thread  on  which  corroborating  facts  can  be  strung; 
and  that  in  some  cases  the  evidence  of  the  prisoner, 
though  uncorroborated,  bears  upon  it  such  marks 
of  honesty  and  sincerity  as  to  lead  the  jury  at  once 
to  stop  the  case.  These  are  points  showing  that 
the  competency  of  prisoners  as  witnesses,  while  on 
the  whole  favorable  to  them,  is  also  favorable  to 
the  administration  of  justice;  but  some  of  the  illus- 
trations hardly  tend  in  this  direction.  They  show 
that  although  a  prisoner's  evidence  may  be  worth- 
less for  proving  jhis  innocence,  the  absence  of  it 
may  be  taken  as  a  confession.  If  the  law  is  altered 
every  accused  person  will  have  to  swear  his  inno- 
cence or  be  taken  to  have  admitted  his  guilt.  Mr. 
Justice  Stephen  thinks  that  this  is  just;  but  has  he 
considered  in  this  connection  the  fact,  which  fur- 
ther on  in  his  article  he  admits,  that  *  a  prisoner, 
generally  speaking,  is  an  ignorant,  uneducated 
man,  dreadfully  frightened,  very  much  confused, 
and  almost  always  under  the  impression  that  the 
judge  and  jury  know  as  much  about  his  case  as  he 
does  himself,  and  are  able  at  once  to  appreciate 
whatever  he  says  about  it? '  Is  it  just  that  a  man 
in  this  condition,  utterly  unfit  to  understand  what 
statements  are  likely  to  be  useful  to  him  or  relevant 
to  the  case,  should  be  practically  compelled  to 
mak^  a  statement  which,  however  innocent  he  may 
be,  will  be  worse  than  useless !  What  good  would 
a  mere  statement  that  he  is  innocent  do  him?  In  a 
case  mentioned  by  the  learned  writer  he  says  that 
Vol.  34.  —  ISTn    1ft     ^ 


the  prisoner's  complaints  and  reproaches  wpre. 
*  wholly  unintelligible,  thanks  to  the  combined  ef- 
fects of  ignorance,  confusion,  fear  and  anger^'  but 
by  the  help  of  hints  from  the  judge  the  meaning  of 
the  defense  was  elicited,  and  the  jury  acquitted  the 
prisoner.  But  suppose,  instead  of  a  patient  judge, 
there  had  been  on  the  bench  an  irritable  judge,  or 
a  judge  in  a  hurry  for  his  dinner  or  anxious  to 
catch  a  train,  what  would  have  been  the  result? 
Again,  Mr.  Justice  Stephen  admits  that  if  prison- 
ers were  made  competent  witnesses  there  would  be 
a  considerable  increase  of  perjury,  and  not  merely 
of  perjury,  but  in  the  case  of  we^thy  and  educated 
prisoners,  of  successful  perjury.  These  people  will 
be  so  well  advised  as  to  the  strong  and  the  weak 
points  of  their  cases  as  to  be  -able  to  lie  in  the  wit- 
ness box  with  skill  and  effect.  And  lastly,  one  re- 
sult of  the  writer's  experience  is  to  show  that  fail- 
ures of  justice  may  occur  by  reason  of  the  prisoner, 
either  from  artfulness  or  mere  blundering,  keeping 
back  till  the  last  moment,  and  then  bringing  unex- 
pectedly before  the  jury  some  specious  defense 
which  there  is  no  time  to  test.  Mr.  Justice  Stephen 
says  he  has  known  many  cases  of  this,  and  he  con- 
siders it  one  of  the  most  dangerous  tricks  to  public 
justice  which  could  be  played  by  persons  accused 
of  crime.  It  would  seem  that  there  is  a  consider- 
able weight  of  evidence  against  the  statement 
that  the  competency  of  prisoners  as  witnesses 
is  *  favorable  in  the  highest  degree  to  the  ad- 
ministration of  justice.' "  There  is  probably 
hardly  any  difference  on  this  subject  in  those  States 
which  have  admitted  prisoners  as  witnesses.  Chief 
Justice  Appleton,  of  Maine,  one  of  the  oldest  and 
ablest  magistrates  in  this  country,  long  ago  pro- 
nounced strongly  in  favor  of  the  admission,  both 
on  principle  and  on  experience,  and  there  is  seldom 
a  voice  heard  against  it.  "We  are  much  better  quali- 
fied to  judge  on  this  subject  here  than  the  English 
are,  for  we  have  tested  the  matter  by  long  prac- 
tice. There  have  been  here  some  noteworthy  cases 
of  **  wealthy  and  educated  prisoners  "  who  have  not 
made  perjury  successful.  It  is  our  belief  that  it  is 
a  good  thing  for  an  innocent  man  and  a  bad  thing 
for  a  guilty  man  to  testify  in  his  own  behalf  —  in 
other  words  it  tends  to  bring  out  the  truth  and  ef- 
fect justice.  But  what  does  our  contemporary 
mean  by  insinuating  that  *  *  irritable  "  and  hungry 
judges  do  accused  men  injustice?  This  is  one  of 
the  last  accusations  that  could  be  made  in  this 
country,  and  we  can  hardly  believe  that  in  these 
days 

^^The  hungrry  judges  quiok  the  sentenoe  fifgn. 
And  wretches  haug  that  jurymen  may  dine." 

This  is  probably  a  figure  of  speech  on  the  editor's 
part.  At  all  events,  in  this  enlightened  country, 
we  try  our  criminals  with  the  greatest  patience  and 
deliberation,  frequently  give  them  another  chance, 
and  only  hang  them  with  the  deepest  reluctance 
and  very  sincere  apologies. 


Two  of  the  most  remarkable  men  now  living  are 
Mark  Hopkins  and  David  Dudley  Field,  who  at  the 
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ages  of  eighty-four  and  eighty-two  preserve  their 
physical  elasticity,  and  easily  maintain  their  pre- 
eminence in  the  respective  realms  of  moral  and 
mental  philosophy  and  jurisprudence.  Both  are 
Williams  College  men,  and  have  done  much  to 
make  that  institution  a  great  power  in  education. 
In  a  recent  discourse  at  Williamstown  Doctor  Hop- 
kins stated  that  of  the  two  thousand  eight  hundred 
and  sixty  graduates  of  the  college,  two  thousand 
two  hundred  and  twenty-nine  have  sat  under  his 
instruction,  in  the  sixty-one  years  during  which  he 
has  been  connected  with  it.  We  enjoyed  the  priv- 
ilege of  listening  a  few  days  ago  to  a  lecture  deliv- 
ered by  him  to  the  senior  class  on  **  Method."  which 
was  a  delightful  treat,  and  which  any  lawyer  could 
have  listened  to  with  pleasure  and  with  profit.  We 
do  not  hesitate  to  pronounce  Doctor  Hopkins  at 
once  the  most  original  and  the  most  influential  in- 
structor who  has  ever  lived  in  this  country,  com- 
bining grace  with  strength,  simplicity  with  pro- 
fundity, wit  with  reason,  and  the  most  cheerful 
tolerance  of  others'  opinions  with  a  mild  and  per- 
suasive assertion  of  bis  own.  Mr.  Field,  who  is 
trying  to  persuade  himself  that  he  has  ''retired" 
from  practice,  recently  improved  the  occasion  of  a 
lawsuit  at  Buffalo  by  occupying  an  evening  with  a 
public  address  to  the  lawyers  and  laity  of  that  city 
on  **  Codification,"  to  the  great  delight  of  his  audi- 
ence. He  was  introduced  by  Mr.  Ansley  Wilcox, 
one  of  the  very  brightest  of  the  younger  lawyers  of 
western  New  York,  and  as  all  bright  young  lawyers 
ought  to  be,  very  much  in  favor  of  codification. 


The  remains  of  the  late  Chief  Justice  Chase,  after 
resting  for  thirteen  years  at  Washington,  have  been 
removed  to  Cincinnati,  and  with  every  mark  of 
public  respect,  and  in  presence  of  a  large  and  dis- 
tinguished concourse,  have  been  laid  in  Spring 
Grove  cemetery  in  that  city.  The  principfiJ  ad- 
dresses of  the  occasion  were  delivered  by  ex- 
Governor  Hoadly  and  Mr.  Justice  Matthews.  We 
shall  hope  to  see  them  in  print,  for  a  more  appro- 
priate selection  could  not  have  been  made,  and 
we  may  be  sure  that  they  did  ample  justice  to  the 
eminent  merits  and  abilities  of  the  distinguished 
senator,  financial  minister  and  chief  justice.  It  is 
in  his  career  as  a  statesman  rather  than  as  a  judge 
that  Mr.  Chase  will  be  best  remembered,  and  will 
shine  brightest  in  the  pages  of  history.  His  ad- 
ministrative abilities  were  of  the  highest  order  of 
merit.  But  he  will  hardly  be  classed  among  the 
great  lawyers  and  judges,  certainly  not  named  with 
Marshall  and  Taney  as  a  chief  ma^strate.  Proba- 
bly he  regarded  the  supreme  bench  as  a  helpful 
stepping-stone,  or  a  welcome  retreat,  for  it  is  not  to 
be  disguised  that  he  strongly  wished  for  the  presi- 
dency, and  it  must  bo  conceded  that  the  country 
might  easily  have  done  worse  than  to  have  taken 
him  for  the  head.  But  whatever  his  defects  or  his 
disappointments  he  will  be  regarded  as  a  strong, 
pure,  patriotic  and  dignified  man,  whose  sympathies 
were  with  the  lowly  and  the  good,  and  whose  pub- 


lic career  was  untarnished  from  its  humble  begin- 
ning to  its  shining  close.  Our  country  has  been 
fortunate  in  many  such,  and  although  the  name  of 
Chase  was  not  one  to  conjure  with  in  his  life-time, 
it  must  always  be  pronounced  with  profound  je- 
spect  and  gratitude. 

The  decision  of  the  Pennsylvania  Common  Pleas 
in  Berridge  v.  Qlassey^  which  was  reported  in  full 
in  32  Albaitt  Law  Jouhival,  and  the  soundness  oif 
which  we  doubted,  has  been  overruled  by  the  Su- 
preme Court  The  decision  below  was  that  in  a 
lease  to  A.,  her  heirs  and  assigns,  of  ground  on 
which  her  devisor  has  erected  buildings  by  mistake, 
describing  the  ground  and  reciting  its  location,  for 
the  term  of  five  years,  and  reserving  an  anniud  rent 
to  the  lessor,  his  heirs  and  assigns,  the  words  ''for 
the  term  of  five  years "  were  repugnant  to  the  fee 
conveyed  by  the  premises,  and  must  be  rejected  in 
construing  the  deed,  and  the  lessee  took  a  fee  sub- 
ject to  a  perpetual  ground  rent.  The  court,  by 
Trunkey,  J.,  said :  ''It  is  plain  that  the  grant  is  for 
a  term  of  years.  That  the  thing  granted  is  de- 
scribed between  the  word  'assigns'  and  the  phrase 
limiting  the  term  of  the  grant  is  immateriid ;  the 
sense  is  the  same  as  if  the  limiting  words  immedi- 
ately followed  the  word  '  assigns,'  and  preceded  the 
words  descriptive  of  the  thing  granted.  There  is 
no  distinct  part  of  the  deed  defining  the  estate; 
this  is  done  in  the  premises  by  the  settled  rule  al- 
ready noted  —  a  grant  to  a  man  and  his  heirs  for  a 
term  of  years,  reserving  rent,  is  a  lease  for  the 
term.  The  intention  of  the  parties  is  to  be  ascer- 
tained from  the  entire  instrument,  not  from  particu- 
lar words  or  phrases  without  reference  to  the  con- 
text ;  and  the  instrument  shall  operate  according  to 
the  intention,  unless  it  be  contrary  to  law.  Where 
the  meaning  is  doubtful  the  circumstances  at  the 
making  of  the  instniment,  and  the  subsequent  acts 
of  the  parties,  are  to  be  considered  in  determining 
the  sense  of  the  words.  An  estate  in  fee  simple 
cannot  be  vested  in  a  man  without  the  word  'heirs,* 
but  that  word  is  often  used  in  mere  executory  con- 
tracts for  the  sale  of  land,  and  in  leases  for  a  defi- 
nite period  of  time.  It  is  of  no  consequence  what 
word  is  used  to  pass  the  estate,  as  if  it  be  '  lease ' 
the  context  will  show  whether  it  is  used  to  vest  an 
estate  for  years,  or  for  life,  or  in  fee  simple."  This 
view  is  more  consonant  with  reason  than  the  tech- 
nical and  artificial  construction  of  the  Common 
Pleas. 


N0TE8  OF  GASES. 

TWO  recent  cases  concerning  marriage  will  inter- 
est the  wives  of  our  lawyers.  In  McKean  v. 
McKean,  New  Jersey  Court  of  Chancery,  Septem- 
ber 25,  1886,  it  was  held  that  a  husband  who  de- 
serts his  wife,  makes  foul  charges  against  her,  and 
by  lying  procures  her  engagement  ring,  and  never 
returns  it,  will  not  be  believed  when  he  says  he 
wishes  to  live  with  her  as  her  htusbftmL^ndTtho 
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wife's  prayer  for  a  divorce  -will  be  granted.  Bird, 
V.  C,  said.:  **Mrs.  M.  filed  her  petition  for  divorce 
upon  the  ground  of  desertion.  The  period  of  con- 
jugal felicity  which  these  parties  enjoyed  was  meas- 
ured by  a  few  months.  Mr.  M.  then  left  for  Vir- 
ginia, his  wife  and  child  remaining  in  New  Jersey. 
He  sent  her  a  few  dollars  on  three  or  four  occasions ; 
in  all,  less  than  fifty.  He  then  went  to  Baltimore, 
and  after  being  there  awhile  he  wrote  Mrs.  M.  to 
come  to  him,  and  sent  her  money  for  that  purpose. 
They  remained  in  Baltimore  a  short  time,  when  she 
returned  to  her  parents  in  New  Jersey.  To  this  pe- 
riod there  is  some  uncertainty  as  to  the  true  rela- 
tions between  them,  except  as  to  the  charge  by  the 
wife  that  Mr.  M.  frequently  accused  her  of  infi- 
delity. But  after  her  return  to  her  parents  ho 
called  on  her,  and  had  a  private  interview  with  her. 
This  was  in  November,  1882.  During  this  inter- 
view he  asked  her  for  her  engagement  ring,  and 
promised  her  upon  his  honor  to  return  it  to  her. 
He  did  not  return  it.  He  left  her  then,  and  took 
the  ring  with  him.  He  says  that  he  told  her  she 
could  have  it  again  if  she  would  live  with  him. 
She  says  that  he  took  and  kept  it  without  any  quali- 
fication whatever.  In  my  judgment  this  act  of  the 
husband  in  taking  this  ring  and  carrying  it  away, 
without  any  subsequent  efforts  at  reconciliation,  is 
most  ample  proof  of  a  determination  to  separate 
himself  from  his  wife  and  to  desert  her,  unless  it  is 
made  to  appear  that  she  was  first  in  fault,  and  had 
taken  some  step  to  sever  the  marital  relation.  I 
find  no  such  fault  in  her  conduct,  although  not  in 
all  respects  of  the  highest  rectitude.  Why  did  the 
husband  want  a  private  interview?  He  asked  her 
father  for  such  interview.  I  conclude  it  was  for 
the  sole  purpose  of  securing  the  engagement  ring, 
and  of  thus  proving  to  her  the  entire  absence  of  all 
affection  or  regard.  Now,  in  addition,  see  how 
this  view  is  sustained  by  his  previous  conduct.  He 
accused  her  repeatedly  of  infidelity  without  the 
slightest  proof.  He  repeated  this  charge  to  his  and 
her  neighbors  and  friends.  He  wrote  her  a  vile 
and  most  insulting  letter,  in  which  the  charge  was 
again  made.  But  now  he  says  he  loves  her,  and  is 
willing  and  anxious  to  live  with  her  as  his  wife. 
This  is  profession,  but  I  am  satisfied  without  genu- 
ine repentance.  He  never  has  gone  to  his  wife  and 
offered  to  restore  the  engagement  ring,  nor  has  he 
ever  withdrawn  the  foul  charges  made  both  to  her 
face  and  her  fnends.  I  need  not  go  further." 
What  bothers  us  is  to  conjecture  why,  if  he  wanted 
to  prove  that  she  had  forfeited  his  love,  he  did  not 
get  her  wedding  ring.  Perhaps  because  the  engage- 
ment ring  was  the  more  valuable.  Let  this  be  a  les- 
son to  wives  who  do  not  want  a  divorce,  to  stick  to 
their  rings. 

In  Vlncmi  v.  Vincent,  56  L.  T.  Rep.  (N.  8.)  181, 
it  was  held  that  the  memorandum  of  an  agreement 
made  in  consideration  of  marriage  must  show  in 
fact,  or  by  inference,  that  the  marriage  is  the  con- 
sideration, and  it  is  not  sufficient  to  show  by  parol 
evidence  that  a  marriage  was  in  fact  in  contempla- 


tion between  the  parties.  The  plaintiff,  by  her 
statement  of  claim,  alleged  that  previously  to,  and 
in  contemplation  of  their  marriage,  Patrick  Vincent 
contracted  with  and  represented  to  her  that  he 
would  devise  by  will,  or  otherwise  settle  after  his 
death,  the  said  eight  cottages  upon  the  plaintiff  in 
fee  simple,  and  that  a  memorandum  in  writing  of 
such  contract  or  representation  was  contained  in  a 
letter  dated  the  29th  of  July,  1880,  signed  by  him 
and  sent  to  the  plaintiff,  the  material  part  of  which 
letter  was  as  follows:  **  And  now,  my  dearest  Liz- 
zie, as  life  is  very  uncertain  at  my  time  of  life,  and 
as  you  are  of  all  the  world  the  person  I  love  best,  I 
hereby  will  and  bequeath  to  you  after  my  death  the 
eight  cottages  in  Peckham's  Walk,  occupied  by 
Chas.  Warren  and  Ed.  Neath  and  others.  You  will 
keep  this  letter  as  a  proof  of  my  intention,  in  case 
of  any  sudden  change  occurring  to  me  rendering 
me  incapable  of,  or  not  in  a  state  of  mind  fit  for 
the  performance  of  so  important  a  document,  and 
making  null  and  void  any  former  will  and  bequest 
I  may  have  made  previously.  I  am  doing  this,  my 
dearest,  as  a  temporary  provision  for  you  in  case  of 
any  emergency."  The  letter  concluded:  **I  am 
your  future  husband  in  its  most  holy  sense,  Patrick 
Vincent."  The  plaintiff  alleged  that  in  reliance 
upon  such  contract  or  representation  the  marriage 
took  place.  Patrick  Vincent  died,  leaving  a  will 
whereof  the  defendants  were  executors  and  trus- 
tees, but  the  will  did  not  leave  the  eight  cottages 
to  the  plaintiff,  and  the  plaintiff  brought  this  ac- 
tion. Stirling,  J.,  said:  **It  is  clear  on  the  face  of 
the  letter  that  it  was  written  in  the  expectation 
that  at  no  distant  time  a  marriage  would  be  solem- 
nized. Then  I  come  to  consider,  does  it  in  other 
respects  satisfy  the  requirements  of  a  memoran- 
dum? I  must  construe  it  as  the  court  would  con- 
strue any  other  written  instrument.  I  cannot  find 
that  it  satisfies  the  requirements  of  a  memorandum, 
either  as  to  consideration  or  promise.  As  to  the 
consideration,  it  is  not  expressed  to  be  the  mar- 
riage. The  consideration  expressed  is  uncertainty 
of  life  and  affection  for  the  plaintiff.  As  to  prom- 
ise, the  language  is  not  that  of  agreement  but  of 
present  testamentary  disposition.  If  Mr.  Vincent 
had  died  the  next  day,  tne  letter,  if  witnessed  by 
two  witnesses,  might  have  taken  effect  as  a  testa- 
mentary disposition .  The  writer  was  aware  that 
the  letter  was  not  a  formal  will,  and  therefore  says, 
*you  will  keep  this  letter  as  a  proof  of  my  inten- 
tion.^ He  states  that  he  Is  doing  this  as  a  tempo- 
rary provision  for  his  intended  wife  in  case  of  any 
emergency  —  that  is,  in  case  of  some  sudden  change 
rendering  him  incapable  of  executing  a  will.  I  am 
o!  opinion  that  the  letter  is  not  a  memorandum  of 
an  agreement  made  in  consideration  of  marriage. 
I  am  not  satisfied  that  the  parties  were  Intending  to 
entei  into  a  binding  agreement.  The  action  must 
be  dismissed.^' 

In  Strike  v.  Collins,  Q.  B.  Dir.,  54  L.  T.  Rep. 
(N.  S.)  152,  it  was  held  that  a  by-law  made  under 
a  local  act  for  regulating  markets  is  not  unreason- 
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able,  or  in  restraint  of  trade  by  reason  of  its  setting 
apart  a  part  of  a  market  for  sale  by  wholesale  only, 
and  providing  a  penalty  for  selling  by  retail  in  that 
part.  Mathew,  J. :  **In  this  case  I  am  of  opinion 
that  the  justices  were  wrong  in  coming  to  the  con- 
clusion that  the  coimcil  had  no  power  to  make  this 
by-law.  It  was  framed  under  an  act  of  Parliament 
enabling  the  council  to  find,  provide  and  appropri- 
ate proper  and  convenient  places  within  the  borough 
for  holding  and  keeping  public  fairs  and  markets 
for  the  sale  of  horses,  sheep,  swine  or  other  live  cat- 
tle, com  or  other  grain,  fish,  butcher^s  meat,  poul- 
try, milk,  butter,  eggs,  vegetables  and  other  viands 
and  provisions,  goods,  wares  and  merchandises. 
Under  these  powers  the  council  clearly  had  a  right 
to  say  in  what  part  of  the  space  found  and  pro- 
vided for  holding  markets  one  commodity  should 
be  sold,  and  in  what  part  other  trades  should  be 
carried  on.  They  have  clearly,  in  that  way,  power 
to  regulate  the  trades  to  be  carried  on,  and  to  frame 
rules  of  this  character.  So  far  as  this  I  do  not  un- 
derstand that  the  question  is  disputed  as  to  the  lo- 
calities in  which  particular  articles  are  to  be  sold. 
But  it  is  said  that  the  council  had  no  power  to  go 
further  and  set  apart  different  places  for  sale  by 
wholesale  and  sale  by  retail.  Now,  it  seems  to  me, 
that  nothing  could  be  more  embarrassing  to  whole- 
sale salesmen  than  to  have  retail  sellers  endeavor- 
ing to  carry  on  their  business  alongside  them  at  the 
same  time.  It  seems  to  me  therefore  that  this  regu- 
lation is  calculated  to  further  the  object  to  secure 
which  these  powers  were  given  to  the  council.  But 
a  second  point  is  also  taken.  It  is  said  that  the 
word  'market'has  a  technical  meaning,  and  that 
wherever  a  market  is  provided  and  set  apart  by 
these  by-laws,  there  a  market  in  the  technical  sense 
of  the  word  is  established,  and  persons  have  by 
consequence  a  right  of  selling  either  wholesale  or 
retail,  as  they  choose.  I  think  that  the  whole  of 
the  rules  must  be  construed  together.  Clearly  it 
was  not  the  intention  of  the  council  in  framing 
them  to  create,  in  the  first  place,  a  market  in  the 
full  sense  of  the  word,  and  then  afterward  to  stul- 
tify themselves  by  derogating  from  the  original 
grant.  I  do  not  think  therefore  that  the  word 
*  market '  is  used  anywhere  in  these  by-laws  in  a 
technical  sense."  Smith,  J.,  said:  **I  think  that  it 
is  most  reasonable  that  there  should  be  a  regula- 
tion providing  that  cattle  shall  be  dealt  with  in  one 
part  and  sheep  in  another,  or  that  vegetables  shall 
be  sold  by  wholesale  in  one  part  and  by  retail  in  an- 
other. To  my  mind  it  would  be  most  inconvenient 
for  the  public  to  have  the  wholesale  and  retail  trad- 
ers mixed,  and  I  think,  that  as  it  is  more  conveni- 
ent to  sever  the  two  trades,  the  by-law  is  not  in  re- 
straint of  the  business  of  the  market.  But  then  it 
is  said  that  the  law  knows  no  distinction  between 
sale  by  wholesale  and  by  retail.  No  authority  has 
however  been  cited  to  lead  me  to  that  conclusion, 
and  I  do  not  think  that  any  tribunal  would  have 
any  difliculty  in  determining,  in  any  particular  in- 
stance, whether  a  man  was  selling  by  wholesale  or 
by  retail." 


In  Dickson  v.  Great  Northern  B,  Co,,  Q.  B.  Div.  65 
L.  T.  Rep.  (N.  S.)  184,  it  was  held  that  on  a  ticket 
for  the  conveyance  of  a  dog  from  London  to  New- 
castle, the  condition  **  notice  is  hereby  given  that 
the  company  are  not,  and  will  not  be  common  car- 
riers of  dogs,  nor  will  they  receive  dogs  for  convey- 
ance except  on  the  terms  that  they  shall  not  be  re- 
sponsible for  any  amount  of  damages  for  the  loss 
thereof,  or  for  injury  thereto,  beyond  the  sum  of  2Z. 
unless  a  higher  value  be  declared  at  the  time  of  de- 
livery to  the  company,  and  a  percentage  of  five  per 
cent  be  paid  upon  the  excess  of  value  beyond  the 
22.  so  declared,"  is  a  just  and  reasonable  condition 
within  the  meaning  of  the  seventh  section  of  the 
Railway  and  Canal  Traffic  Act  of  1854.  Mathew, 
J.,  said:  **The  argument  in  support  of  the  view 
taken  by  him  is  that  the  company  are  common  car- 
riers of  dogs  as  of  goods,  and  that  the  particular 
contract  made  with  the  plaintiff  is  ul^a  aireSy  it  be- 
ing impossible  for  the  company  to  exonerate  them- 
selves from  the  liability  imposed  upon  them  as 
common  carriers,  and  also  that  the  conditions  of 
the  contract  are .  unreasonable.  I  am  clearly  of 
opinion  there  is  no  evidence  that  the  company  are 
common  carriers  of  dogs,  and  I  am  equally  clearly 
of  opinion  that  there  is  nothing  in  any  act  of  Par- 
liament imposing  upon  the  company  the  duty  of 
carrying  dogs  as  common  carriers.  *  *  *  Apart 
from  the  statute  could  any  thing  be  more  reasona- 
ble than  for  the  company  to  say  that  they  will  be 
liable  up  to  a  certain  limit,  but  beyond  that 
the  sender  may  either  be  his  own  insurer  or  pay 
them  a  rate  for  insuring  the  animal?  The  great 
majority  of  dogs  are  not  worth  more  than  21,  What 
can  be  more  reasonable  than  to  say  to  the  owner 
that  if  the  dog  is  worth  more  he  must  either  send 
him  at  his  own  risk  or  pay  an  insurance  rate?" 
The  dog  in  this  case  was  a  greyhound  bitch,  named 
Dutchoven,  worth  £60,  entered  to  compete  for  a 
cup  of  the  value  of  £1,000.  The  porter  ran  the 
wheel  of  a  loaded  barrow  over  her  tail,  seriously 
injuring  and  permanently  twisting  it,  whereby  she 
was  completely  incapacitated  from  running  in 
matches,  and  seriously  depreciated  for  coursing 
purposes.  This  is  a  mystery  to  us,  but  we  suppose 
the  dog  was  unable  to  run  straight  after  her  tail 
was  twisted. 

EQVITY  OF  PARTNERSHIP  CREDITORS. 
I. 

THE  fact  that  the  law  reoogn^izes  the  right  of  firm 
creditors  to  be  first  paid  out  of  firm  property  in 
preference  to  the  individual  creditors  of  the  members 
of  the  partnership  is  undisputed.  Unfortunately  the 
principle  upon  which  this  eminently  just  and  reason- 
able rule  is  founded  has  not  been  agreed  upon  by  the 
courts  of  the  different  States.  This  want  of  harmony 
regarding  a  branch  of  jurisprudence  of  such  daily  and 
universal  importance  is  to  be  deplored,  and  has  already 
borne  Its  natural  fruit  of  conflicting  decisions.  Some 
eminent  jurists  have  advanced  the  idea  that  partner- 
ship creditors  have  no  inherent  right  to  priority,  but 
that  every  partner  has  a  right  to  insist  that  the  firm 
debts  shall  be   first  paid  out   of   firm  property,  and 
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*'  that  the  equities  of  the  creditors  can  oulj  be  worked 
out  through  the  equities  of  the  partuers,"  and  this 
doctrine  is  supported  by  nearly  aU  the  cases.  Gibson, 
G.  J.,  in  Dowea  7.  Stauffer,  1  Peon.  R.  (P.  A  R.)  198; 
Cooyer'8  Appeal,  29  Penn.  St.  9;  Shackelford  v.  Shack- 
elford, 32  Gratt.  (Va.)  481 ;  Case  v.  Bauregard,  99  U.  S. 
119;  8.  C,  101  id.  688;  FUtpatridCY.  Flannagan,  106  id. 
648;  MoNuU  ▼.  Strayhour,  89  Penn.  St.  269;  Mills  v. 
Coiikling,  26  Iowa,  422;  Fbole  ▼.  ScuUy^  66  Id.  602;  Rice 
V.  Barnard,  20  Vt.  479;  Freeman  v.  Stewart,  41  Miss. 
139;  Sigler  v.  Knox  Co,  Batik,  8  Ohio  St.  611;  Day  ▼. 
Wetherby,  29  Wis.  363;  Fain  v.  Jones,  3  Head,  308; 
City  of  Maqnoketa  v.  WiUey,  85  Iowa,  828;  George 
▼.  Wamsley,  20  N.  W.  Rep.  L 

On  the  other  hand  there  are  jurists  equally  eminent, 
and  a  few  authorities  entitled  to  as  much  respect, 
which  declare  that  the  equity  of  the  creditors  is  su- 
perior to  and  iudependent  of  the  equity  of  the  part- 
ners, and  cannot  be  destroyed  by  any  act  of  the  part- 
ners which  works  a  destruction  of  their  equities.  3 
Kent  Com.  64;  Jfenagh  t.  WhitweU,  52  N.  Y.  146, 164; 
Phelps  T.  McKneely,  66  Mo.  554;  Tenny  v.  JoMison,  43 
N.  H.  144. 

All  the  authorities  agree  that  a  conveyance  by  one 
of  two  partners  to  his  copartner,  who  continues  the 
business,  if  made  in  good  faith,  and  not  in  fact  at  the 
time  it  is  made  a  fraud  upon  partnership  creditors, 
absolutely  destroys  their  right  to  priority  of  payment. 
The  cases  will  be  referred  to  hereafter.  This  doctrine 
is  supported  by  different  arguments.  Those  who  con- 
sider the  equities  of  the  creditors  as  merely  derivative 
assert  that  by  the  transfer  the  partner  who  sells  has 
lost  his  lien  ou  the  firm  property  for  the  payment  of 
firm  debts,  and  that  therefore  the  lien  of  the  creditors 
which  exists  only  through  the  lien  of  the  partners  is 
gone.  Those  who  accord  to  the  firm  creditors  an 
original,  inherent  equity  declare  that  the  firm  by  the 
joint  act  of  all  its  members  (the  selling  and  the  pur- 
chasing partners),  has  sold  tlie  property,  and  that  con- 
sequently the  creditor's  lien  is  gone,  because  it  is  uni- 
versally conceded  that  a  fair  sale  of  partnership  prop- 
erty by  the  joint  act  of  all  the  partners  passes  an  ab- 
solute, unincumbered  title  to  the  purchaser. 

Thedoctrine  that  the  equities  of  the  creditors  are 
derivative  and  dependent  commends  itself  as  being 
the  more  reasonable,  and  it  is  difficult  to  see  how 
those  cases  which  hold  that  a  conveyance  by  one  of 
two  partners  to  his  copartners  works  a  destruction 
of  the  creditor's  priority  can  be  sustained  upon  any 
other  theory;  for  it  is  not  true  that  the  sale  by  one 
partner  to  the  other  of  his  interest  in  the  firm  is  a  sale 
of  the  joint  property  of  the  partners  by  their  joint 
act.  It  is  not  a  sale  by  joint  act  because  both  do  not 
sell.  The  interest  of  one  does  not  pass  from  him.  And 
moreover  it  is  not  a  sale  of  the  firm  property,  but 
merely  of  the  selling  partner's  interest  in  the  firm 
property ;  and  that  interest  it  is  conceded  by  all  the 
authorities  is  the  share  of  the  partner  after  all  firm 
debts  are  paid.  Eliminate  the  doctrine  of  derivative 
equities  from  the  case,  and  what  is  then  to  justify  the 
rule  that  a  sale  by  one  partner  to  the  other  operates 
to  defeat  the  firm  creditors'  superior  equity?  It  is 
said  that  such  a  transfer  vests  the  whole  legal  title  to 
the  property  in  the  purchasing  partner,  and  that 
therefore  he  may  dispose  of  it  to  pay  his  individual 
debts.  But  how  does  such  transfer  vest  the  whole 
legal  title  in  the  purchasing  partner?  He  holds  his 
own  interest  by  his  original  title.  What  does  he  buy 
from  his  associate  ?  Not  one-half  of  the  firm  property 
but  his  interest  in  that  one-half.  That  interest  is 
what  is  left  after  discharging  all  obligations  of  the 
firm.  If  firm  debts  are  not  to  be  first  paid,  then  the 
purchaser  gets  more  than  he  buys.  He  pays  for  an 
interest  in  property  incumbered  by  the  equitable  lien 
of  creditors,  and  he  receives  an  unincumbered,  abso- 


lute legal  title  to  one-half  of  the  firm  property.  There 
is  no  escape  from  this  conclusion,  if  firm  creditors 
have  an  independent  equity,  and  yet  the  mere  pur- 
chase by  one  of  his  copartner's  interest  destroys  their 
lien.  If  the  equity  is  independent  the  partners  can- 
not destroy  it.  It  would  exist  against  the  property  in 
the  hands  of  any  one  who  merely  purchased  the  part- 
ner's interest  in  it  and  not  the  property  itself.  It 
would  therefore  exist  against  the  property  in  the 
hands  of  the  copartner  who  makes  such  purchase. 
And  yet  the  courts  decide,  and  the  current  of  author- 
ity is  uniform,  that  the  lien  does  not  continue  against 
the  property  in  the  hands  of  the  purchasing  partner  a 
moment  after  the  transfer  is  consummated.  A  doctrine 
which  is  at  war  with  a  rule  so  universally  recognized 
cannot  be  sound. 

What  is  the  nature  of  this  equity  of  the  partner,and 
how  is  it  extinguished?  Every  partner's  interest  in 
the  firm  assets  is  his  share  after  the  payment  of  part- 
nership debts.  Now  it  is  obvious  thittif  che  individ- 
ual debts  of  the  different  members  of  the  firm  could 
be  paid  out  of  the  firm  property  equally  with  firm 
debts,  the  interest  of  a  solvent  member  of  a  solvent 
firm  might  t>e  totally  destroyed  by  the  seizure  of  the 
firm  property  by  the  insolvent  partner's  individual 
creditors.  This  would  t>e  an  appropriation  of  the  in- 
dividual property  of  the  solvent  partner  (for  his  share 
of  what  is  left  after  paying  firm  creditors  is  his  in- 
dividual property)  to  satisfy  the  debts  of  the  insolv- 
ent partner.  It  would  be  taking  A.'s  property  to  pay 
B.'s  debts.  Therefore  to  prevent  this  injustice,  every 
partner  has  a  lien  on  the  firm  property  for  the  extin- 
guishment of  firm  claims,  and  for  the  payment  to 
himself  of  his  share  of  the  balance.  Coll.  Part.,  %  109- 
But  this  is  too  elementaiy  a  doctrine  to  require  the 
citation  of  authorities. 

This  is  called  the  partner's  equity,  and  it  is  only 
through  this  equity  that  firm  creditors  secure  their 
priority.  Now  how  can  this  equity  of  the  partners  be 
destroyed?  Clearly  by  their  own  acts,  there  being  no 
fraud  in  the  transaction.  What  works  an  extinguish- 
ment ?  The  voluntary  relinquishment  by  all  the  part- 
ners of  all  interest  in  the  firm  property  as  firm  prop- 
erty, conjoined  with  a  cessation  of  their  interest  in  the 
payment  of  firm  creditors  with  the  firm  assets.  The 
words  italicized  are  inserted  to  qualify  and  restrict  the 
otherwise  too  comprehensive  import  of  the  language 
used ;  because  when  one  of  two  partners  conveys  his 
interest  to  the  other,  it  has  been  repeatedly  held  that 
the  equity  of  both  partners  and  of  the  firm  creditors 
is  lost,  and  yet  the  other  partner  continues  to  own  the 
firm  property.  His  interest  in  it  is  not  relinquished ; 
but  his  interest  in  it  as>lrm  property  is  extinguished, 
because  it  has  ceased  to  be  firm  property  by  the  joint 
act  of  himself  and  the  retiring  partner.  In  addition 
it  must  appear  that  the  partners  have  lost  all  interest 
in  the  extinguishment  of  firm  obligations  with  firm 
assets.  This  is  the  case  where  one  partner  has  sold 
out  to  the  other.  The  purchasing  partner  is  still  liable 
for  the  firm  debts,  and  if  he  is  solvent  it  is  a  matter 
of  no  interest  to  the  selling  partner  whether  firm  debts 
are  paid  out  of  the  firm  assets  or  individual  assets. 
Allowing  individual  creditors  to  share  equally  with 
firm  creditors  can  never  prejudice  the  latter,  and  in- 
jure the  retiring  partner  when  the  other  partner  is 
solvent.  It  would  seem  that  the  insolvency  of  the 
purchasing  partner  ought  to  operate  as  a  preservation 
of  the  retiring  partner's  equity,  as  he  is  in  such  case 
interested  in  the  continuance  of  the  firm  creditors' 
priority,  because  otherwise  the  firm  property  may  be 
so  burdened  by  the  individual  debts  of  the  purchasing 
partner  in  excess  of  his  indlTidual  assets  that  firm 
creditors  will  not  be  paid  In  full,  and  the  responsibil- 
ity for  the  deficiency  fall  upon  the  retiring  partner. 
But  it  has  been  held  that  where  such  transfer  has 
Digitized  bj 
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beeu  made  in  good  faith,  and  without  knowledge  of 
the  purchaser's  insolvency  on  the  part  of  either  part- 
ner, his  insolvency  at  the  time  of  the  transaction  will 
not  keep  alive  the  firm  creditor's  superior  lien.  This 
case  will  be  more  particularly  referred  to  hereafter. 
The  decision  however  is  probably  right  on  principle. 
The  question  of  the  relinquishment  of  the  partner's 
equity  is  a  question  of  intention.  Where  the  retiring 
partner  has  no  reason  to  believe  that  he  has  an  inter- 
est in  retiring  that  equity  or  lien,  and  no  fraud  is 
shown,  and  he  does  nothing  to  indicate  an  intention 
to  retain  his  equity  or  Hen,  it  may  well  be  taken  to  be 
a  presumption  of  law,  which  is  conclusive  that  he  in- 
tended to  release  such  lien  or  equity,  and  the  result  is 
an  extinguishment  of  it.  Let  us  now  consider  the 
authorities  in  the  light  of  these  principles,  As  has 
been  already  stated  there  is  perfect  unanimity  among 
the  adjudications  on  the  point  that  the  sale  by  one  or 
snore  partners  without  fraud  to  a  copartner  of  all  in- 
terest in  the  firm  property  operates  eo  instanti  to  re- 
lieve the  firm  assets  from  the  firm  creditors'  deriva- 
tive lien.  The  firm  property  at  once  becomes  the  in- 
dividual property  of  the  partner  who  purchases  it,  and 
may  be  used  by  him  to  pay  his  individual  debts  in 
preference  to  the  firm  debts,  and  an  individual  cred- 
itor who  levies  upon  it  secures  a  lien  on  it  superior  to 
the  claims  of  firm  creditors.  Dimon  v.  Hazzardj  82  K. 
Y.  65;  Menagh  v.  WhitweUy  52  id.  146;  Ca8e  v.  Baure- 
gard,  99  U.  S.  119;  Bullitt  v.  Cfiartered  Fund,  etc,  26 
S*enn.  St.  108;  Botre  v.  Latvrence,  9  Cush.  665;  Rohh  v. 
Jf udgc,  14  Gray,  534;  Allni  v.  Centre  VaUey  Co.,  21 
Conn.  130, 187;  Coover'a  Appeal.29  Penn.  St.  9;  Baker's 
Appeal,  21  id.  76;  Ex  parte  Ruffin,  6  Ves.  119;  Smith  v. 
Howard,  20  How.  (U.  S.)  121 ;  Sage  v.  Chollar,  21  Barb. 
696;  Ex  parte  Fell,  10  Ves.  347;  Stanton  y.  Westover,  (N. 
Y.  Ct.  of  App.)  2  Cent.  Rep.  189,  decided  Jan.  19, 1886, 
And  to  appear  in  101  N.  Y. ;  8.  C,  101  N.  Y.  285; 
Ooemhel  v.  Amett,  100  III.  84;  Vesper  v.  Kramer, 
81  N.  J.  Eq.  420;  Shackelford  v.  Shackelford,  82  Gratt. 
481 ;  Wliite  v.  Parish,  20  Tex.  688;  EogersY.  Nichols,  id. 
719;  HapgoodT,  Comwell,  48  lU.  64;  West  v.  Chasten, 
12  Fla.  815;  11  id.  192;  Jones  v.  Lusk,  2  Met.  (Ky.)  856; 
Tientall  v.  SwarteeU,  86  Ind.  443;  Mazer  v.  Clark,  40 
Ala.  259;  Maquoketa  v.  Willey,  36  Iowa,  828;  Oriffith  v. 
JBuc/c,  18Md.  102;  Warren  v.  Farmer,  100  Ind.  698; 
Jones  V.  Fletcher,  42  Ark.  461 ;  Contra,  In  re  Walker,  6 
6  Up.  Can.  App,  109;  Phelps  v.  McNeeley,  66  Mo.  654; 
Tenney  v.  Johnson,  4SN,  H.  144. 

l*\  BtUlitt  V  Chartered  Fund,  etc.,  it  appeared  that 
Treadwell,  a  member  of  a  firm  consisting  of  two  part- 
ners, sold  out  to  Boawell,  the  other  partner.  Subse- 
quently Boswell  made  an  assignment  of  all  his  prop- 
erty for  the  benefit  of  his  individual  creditors;  and  it 
was  claimed  that  as  to  the  assets  of  the  firm  which  re- 
mained in  specie,  the  assignment  was  void.  But  the 
court  held  that  by  the  sale  to  Boswell  the  firm  assets 
became  individual  property,  which  could  be  assigned 
by  him  for  the  payment  of  his  individual  debts. 

The  other  authorities  cited  are  to  the  same  eff^eot. 

Some  of  the  cases  hold  that  in  case  of  bankruptcy  or 
Insolvency,  or  in  case  the  assets  are  marshalled  in 
equity,  the  individual  creditors  of  the  purchasing 
partner  are  not  only  entitled  to  share  equally  with 
partnership  creditors  in  the  firm  property  assigned  by 
the  retiring  partner  to  the  other;  but  that  they  are  en- 
titled to  priority  ol  payment. 

lu  Robh  Y.  Mudge,  14  Gray,  684,  the  court  held  that 
the  firm  property  after  such  transfer  could  be  ap- 
plied o^ly  in  payment  of  the  individual  debts  of  the 
purchasing  partner;  that  the  joint  debts  oould  not  be 
paid  equally  with  them. 

In  Ex  parte  Freeman,  Buck.  471,  the  court  decided 
the  joint  creditors  could  not  prove  their  claims  as 
against  firm  property  which  bad  beeu  heretofore  as- 
signed by  one  of  two  partners  to  the  other,  until  all 


individual  debts  had  been  paid.  The  case  does  not  de- 
cide that  even  after  payment  of  the  individual  debts 
in  full,  the  firm  creditors  could  resort  to  the  surplus, 
but  no  doubt  on  this  point  can  be  possibly  enter- 
tained. The  rule  is  as  declared  in  Matter  of  Ritser,  19 
Hun,  202:  ''If  partnership  assets  shall  not  suffice  to 
pay  partnership  debts, resort  may  be  had  to  any  surplus 
of  personal  assets  after  paying  personal  debts  and  vice 
versa.''  To  same  effect  Ex  parte  Cooke,  2  P.  Wm.  600. 
The  facts  were  as  follows :  Henderson  and  Morley 
were  partners;  the  firm  was  dissolved,  Henderson 
buying  the  interest  of  Morley,  and  assuming  the  firm 
debts.  The  partners  having  subsequently  become 
bankrupt,  Sir  John  Leach  ruled  that  firm  creditors 
could  not  prove  against  the  separate  estate  of  Heuder^ 
son,  a  portion  of  which  was  the  identical  firm  prop- 
erty which  had  been  assigned  to  him  and  to  which 
they  had  given  credit.  The  court  said :  *'  It  is  not 
alleged  that  the  joint  creditors  in  any  manner  adopted 
Henderson  as  their  separate  debtor,  and  the  question 
simply  is  whether  the  covenant  of  Henderson  with 
Morley  to  pay  the  joint  debts  without  any  concur- 
rence on  the  part  of  the  joint  creditors  before  the 
bankruptcy  does  ipso /acto  in  the  case  of  bankruptcy 
convert  these  joint  creditors  into  separate  creditors  of 
Henderson,  either  absolutely  or  at  their  option.  It  is 
admitted  that  if  bankruptcy  were  out  of  the  question 
the  joint  creditor  could  not  sustain  an  action  at  law 
against  Henderson  alone  upon  the  same  marked  ef- 
fect of  the  covenant."  (The  writer  desires  here  and 
now  to  enter  his  dissent  from  the  proposition  em- 
bodied in  the  last  sentence.)  *'  My  first  difficulty  is  to 
apprehend  the  distinction  in  this  respect  between 
bankruptcy  and  no  bankruptcy.  1  cannot  apprehend 
how  the  fact  of  bankruptcy  makes  a  man  my  creditor 
who  does  not  otherwise  sustain  that  character.  I  have 
always  considered  it  to  be  essential  to  proof  that  the 
bankrupt  should  be  indebted  to  the  party  proving  at 
and  before  the  bankruptcy.  The  engagement  of  one 
partner  with  the  other  to  pay  the  debts  of  the  firm 
can,  as  to  the  creditors  of  the  firm,  be  considered  only 
as  a  proposal  that  he  is  willing  to  become  their  sole 
debtor.  If  they  accede  to  this  proposal  l>ef  ore  bank- 
ruptcy, then  a  contract  to  that  effect  is  concluded,  and 
under  the  bankruptcy  they  are  his  separate  creditors. 
But  their  acceptance  of  him  as  their  separate  debtor 
after  the  bankruptcy  comes  too  late,  for  he  is  then  in- 
capable of  contract.  For  these  reasons  I  am  of  opin- 
ion that  the  petitioners  cannot  be  considered  as  separ- 
ate creditors  of  Henderson.'*  To  the  same  effect  is 
Ex  parte  Ruffin,  6  Yes.  119.  The  decision  in  this  case 
is  cited  with  emphatic  approval  in  Menagh  v.  Whit- 
tiieU,62  N.  Y.  171,  where  the  court  say:  '*Ex  parte 
Ruffin  was  the  case  of  a  dissolution  of  a  partnership 
between  two,  one  retiring  and  assigning  the  partner- 
ship property  to  the  other,  who  continued  the  trade, 
and  became  bankrupt.  It  was  decided  and  could  not 
well  have  been  decided  otherwise,  that  by  the  disso- 
lution and  transfer,  the  property  became  the  individ- 
ual property  of  the  bankrupt,  and  liable  to  his  individ- 
ual debts  in  priority  to  the  debts  of  the  former  part- 
nership. That  the  assent  of  the  creditors  before  bank- 
ruptcy is  essential  to  the  conversion  of  their  claims 
into  joint  or  separate  claims.  See  Ex  parte  WiUiams, 
Buck.  IS;  Ex  parte  Fry  A  Glyn  &  J.  96.  But  slight 
evidence  of  assent  is  sufficient.  Ex  parte  WiUiams; 
Ex  parte  Clowes,  2  Bro.  496;  Call  Part.,  %  920,  p.  1454. 
Now  if  it  be  conceded  that  the  mere  promise  by  the 
purchasing  partner  made  to  the  selling  partner  to  be- 
come individually  liable  for  the  firm  debts  does  not 
per  se  render  him  individually  liable  for  them,  and 
subject  him  to  an  individual  action  by  the  firm  cred- 
itors, then  the  ruling  in  the  above  cases,  that  in  the 
absence  of  any  assent  by  the  firm  creditors  to  the 
arrangement  they  are  not  entitled  to  |»g^nent  ouLof 
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the  firm  assets  transferred  to  the  pnrohasiog  partner 
until  his  Indiyidaal  debts  are  paid  in  fall,  is  sound  on 
principle  however  unjust  it  may  be  in  its  praotioal  ap- 
plioation,  for  an  abundance  of  oases  hold  that  the 
separate  creditor  has,  in  case  of  insolvency  or  bank- 
ruptcy, or  when  assets  are  marshalled  in  equity,  the 
same  priority  orer  partnership  creditors  with  respect 
to  separate  or  individual  property  that  firm  creditors 
have  over  individual  creditors  with  regard  to  firm 
property.  Kirby  v.  Shoomaker,  8  Barb.  Ch.  49 ;  WUder 
V.  Keeler,  3  Paige,  ie7;  Brock  v.  Dateman,  25  Ohio  St. 
e09;  MeCormack'8  Appeal,  66  Penn.  St.  282;  Union 
Nat.  Bank  Y.  Bank  of  Commerce,  9i  111.271;  QiUaapy 
V.  -ftofe,  46  Iowa,  462;  Irby  v.  Gro^om.46  Miss.  427; 
TiUinghast  v.  Champlin,  4  R.  1. 178, 190;  Pennington  v. 
Belly  4  Lused.  20;  Woddrop  v.  Price,  8  Dess.  207; 
Toomhey.  Bi«,28  Ga.d71;  Holland  r.  Fuller ,  13  Ind. 
196;  MatUr  of  Riaeer,  19  Hun,  202;  Davis  v.  HotceK,  20 
Am.  Law  Reg.  (N.  8.)  461  (N.  J.  Ch.);  Mavill  v.  Neill, 
8  How.  414;  Bo%xikeT  v.  Smith,  41  N.  H.  120;  MiUer  v. 
Ckwke,  37  Iowa,  325;  HolUm  v.  RolUm,  40  N.  H.  77. 
Numerous  other  cases  might  be  cited,  but  these  will 
suffice.  There  are  however  authorities  which  hold  the 
contrary  doctrine  with  reference  to  individual  cred- 
itors holding  that  they  are  entitled  to  uo  priority  of 
payment  out  of  individual  assets  as  against  partner- 
ship creditors.  Wisham  v.  Lippincott,  1  Stock.  (N.  J.) 
868;  Morris  y,  Morris,  4  Gratt.  293;  Higgins  v.  Bector, 
47  Tex.  861;  Camp  v.0rant,21  Conn.  41,  60;  BardtDcU  v. 
Perry,  19  Vt.  292;  Cleghom  v.  Ins.  Bank  of  Columbus,  9 
Qa.  819;  Emamel  v.  Bird,  19  Ala.  606. 

Of  course  the  doctrine  giving  separate  creditors 
priority  does  not  apply  if  a  partnership  creditor  se- 
cures a  legal  lien  on  the  individual  property.  In  this 
respect  the  rule  diflfers  from  the  rule  regulating  the 
priority  of  partnership  creditors.  Securing  a  legal  lieu 
on  firm  property  will  not  confer  upon  the  individual 
creditors  any  preference.  The  lien  is  simply  upon  the 
partner's  interest  in  the  firm  assets  after  payment  of 
firm  debts,  while  the  firm  creditor  who  obtains  a 
legal  lien  on  individual  property  of  one  of  the  partners 
secures  priority  as  against  the  separate  creditors  of 
that  partner,  even  though  he  is  insolvent.  Davis  v. 
Hotoell:  Wisham  v.  Lippincott,  1  Stock.  353;  Randolp 
y.Daly,  1.  C.  E.  Green,  313;  National  Bank  v.  Sprague, 
6  id.  13;  Hotrea  v.  Teel,  2  Stew.  Eq.  490;  Allen  y.  Wells, 
22  Pick.  460;  Newman  v.  Barley,  16  id.  670;  Stevens  v. 
Pnry,  113  Mass.  380. 

But  see  contra  Jorvfs  v.  Brooks,  23N.  H.  186;  Crock- 
ete  V.  Grain,  38  id.  650.  We  come  now  to  the  consider- 
ation of  the  question  whether  the  promise  by  one 
partner  to  his  copartner  to  pay  firm  debts  does  not 
render  the  promising  partner  individually  liable  to 
firm  creditors  without  any  formal  adoption  on  their 
part  of  such  promise  before  suit  brought.  The  author- 
ities seem  to  be  clear  to  the  effect  that  such  promise 
creates  a  cause  of  action  in  favor  of  the  creditor 
against  the  promisor,  even  though  he  is  not  a  party  to 
the  agreement  Laimrence.  v.  Foic,  20  N.  T.  268;  Clc^in 
V.  Ostrom,  64  id.  681;  Arnold  v.  Nicfiots,  64  id.  117. 
But  see  MerriU  v.  Oreen,  65  id.  270;  Simsmi  v.  Broton, 
66  id.  866.  There  is  ample  consideration  for  the  prom- 
ise running  directly  from  the  creditors  themselves. 
Not  only  do  they  lose  their  equitable  lien  on  the  firm 
assets,  but  the  retiring  partner  ceases  to  be  liable  to 
them  as  principal  debtor  from  the  moment  that  no- 
tice of  the  assumption  of  the  firm  debts  is  received  by 
them,  and  thereafter  he  is  liable  only  as  surety  with 
all  the  rights  of  a  surety,  and  will  be  discharged  by 
any  act  or  omission  on  the  part  of  the  creditors  which 
would  release  a  surety.  Smith  v.  Bhelden,  35  Mich.  4!?; 
MiUerdy.  Thorn,  6»  N.Y.  402:  Harris  y.  Lindsay,  i 
Wash.  C  C.  271 ;  Colgrove  v.  Mailman,  6r  N.  Y.  95. 

It  is  submitted  that  the  creditors  have  a  right  to 
recover  directly   on  the  agreement   of  assumption 


under  the  authorities ;  and  that  they  should  be  held 
to  have  this  right  because  they  are  injured  by  the 
transaction,  losing  their  equitable  lien  and  the  liabil- 
ity of  one  partner  as  principal  debtor,  and  should 
therefore  have  the  right  to  enforce  this  individual 
promise  to  pay  firm  debts  as  compensation  for  such 
injury;  and  further  that  the  purchasing  partner 
should  be  held  liable  individually,  for  the  reason  that 
in  the  forum  of  conscience  he  is  the  real  and  only 
debtor.  But  the  consideration,  which  of  all  others  is 
entitled  to  the  most  weight  in  the  decision  of  this 
question,is  the  manifestly  gross  injustice  which  (when 
the  firm  is  solvent  and  the  purchasing  partner  insolv- 
ent) inevitably  results  from  the  doctrine  that  the  as- 
sumption does  not  create  an  individual  liability  in 
favor  of  firm  creditors.  The  inevitable  consequence 
of  that  doctrine  is  not  only  to  destroy  the  firm  cred- 
itor's lien,  but  in  addition  to  confer  upon  the  individ- 
ual creditors  priority  of  payment  out  of  the  very 
property  on  which  the  firm  creditors  once  held  a  para- 
mount equitable  lien,  and  on  the  strength  of  which 
they  may  have  given  credit  to  the  firm.  It  is  no 
answer  to  the  claim  that  the  assumption  of  the  firm 
debts  creates  an  individual  liability  which  can  be  en- 
forced by  firm  creditors,  that  the  joint  liability  of  the 
partners  still  exists.  It  is  not  necessary  that  the  third 
party  to  avail  himself  of  a  promise  made  for  his  bene- 
fit to  another  should  surrender  his  claim  against  his 
original  debtor.  The  liability  of  a  grantee  upon  the 
assumption  of  a  mortgage  is  not  dependent  upon  the 
extinguishment  of  the  grantor*s  liability  for  the  mort- 
gage debt.  They  are  both  liable.  But  this  Is  too  ob- 
vious to  require  argument,  and  it  is  well  settled.  Coll- 
yer  says,  that  where  a  debt  is  converted  from  joint  to 
several,  or  vice  versa  without  extinguishment  of  the 
original  debt,  the  creditor  may  elect  whether  he  will 
prove  it  according  to  its  old  or  new  quality.  Coll. 
Bart.,  983,  p.  1470,  and  cases  cited.  This  election  may 
be  made  after  bankruptcy,  and  at  any  time  until  after 
a  dividend  is  declared  (9  937,  p.  1478)  and  cases  cited. 
It  is  thus  apparent  that  if  the  mere  assumption  creates 
an  individual  liability  directly  to  the  firm  creditors, 
there  can  be  no  doubt  as  to  their  right  to  share  equally 
with  the  individual  creditors  who  were  such  origi- 
nally. That  such  an  assumption  does  per  se  create  an 
individual  liability,  and  entitle  tlie  firm  creditors  to 
share  equally  with  individual  creditors  in  all  property 
of  the  purchasing  partner,  whether  acquired  from  the 
firm  or  not  is  well  settled  by  tbe  bankrupt  courts  in 
this  country.  Mailer  of  Lloyd,  81  Alb.  li.  J.  296;  In  ve 
Downing,  8  N.  B.  R.  181, 183;  In  re  Long,  9  id.  227;  In 
re  Rice,  id.  387;  in  re  Collier,  12  id.  266.  And  in  War- 
ren V.  Farmer,  100  Ind.  503,  the  same  doctrine  is  ex- 
pressly recognised  and  applied.  This  case  also  enun- 
ciates the  rule  that  the  transfer  by  one  partner  to  the 
other  of  his  interest  in  the  firm  property  so  effectually 
converts  it  into  individual  property,  that  in  case  of 
bankruptcy  or  of  the  marshalling  of  the  assets  In  case 
of  insolvency  the  individual  creditors  have  a  lien  on 
old  firm  assets  superior  to  the  claim  of  firm  creditors, 
the  partner  not  having  assumed  them.  To  same  ef- 
fect is  Weyer  v.  Thomhurgh,  15  Ind.  124.  But  suppose 
the  purchasing  partner  does  not  assume  the  payment 
of  the  partnership  debts,  can  firm  creditors  share 
equally  in  such  a  case?  The  failure  of  the  partner  to 
agree  to  pay  the  partnership  debts  should  not  operate 
to  the  prejudice  of  the  firm  creditors.  Their  right  to 
share  ratably  with  individual  creditors  in  such  a  case 
can  be  founded  upon  the  well  settled  principle,  that 
in  equity  partnership  debts  are  several  as  well  as  joint. 
HiUikery.  Francis,  65  Mo.  604;  Irby  v.  Graham,  46 
Miss.  427;  TUlyan  v.  Laverty,  3  Fla.  72;  Haralson  v. 
Campbell,  63  Ala.  278;  Freeman  v.  Stewart,  41  Miss.  188; 
Wisham  y.  Lippincott,  1  Stock.  (N.  J.)^:  Kenty. 
Wells,  21  Ark.  411;  Silverman  v.  Chase,  90  HI.  87. 
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The  law  oaunot  be  regarded  as  settled  lu  this  cou^- 
try  against  the  right  of  the  firm  creditors  to  share 
equally  with  individual  creditors  to  the  extent  of  the 
old  firm  assets  which  remain  in  specie,  but  principle 
is  certainly  against  it  unless  the  doctrine  can  be  sus- 
tained on  this  ground,tbat  in  equity  partnership  debts 
are  several  as  well  as  joint.  There  is  a  class  of  oases 
in  which  the  firm  creditors  have  been  held  to  have  a 
right  to  share  equally  with  individual  creditors,  and 
that  is  where  there  are  no  firm  assets  and  no  solvent 
partner.  Of  course  they  are  entitled  to  this  equality 
of  payment  in  such  a  case,  even  though  there  is  no  in- 
dividual or  separate  liability  whatever,  and  the  debts 
are  purely  and  simply  joint  obligations  of  the  firm. 
Brock  V.  JBotemon,  25  Ohio  St.  609;  Smiih  v.  3faZZorj/, 
24  Ala.  628;  Hioain%  v.  JUctor,  47  Tex.  861;  Inre  Mc- 
Ewen,6  Bis.  294;  Jn  re  Knight,  2  id.  518;  Daniel  v. 
Towmsetid,  21Ga.  155;  Pohlman  v.  Groves,  26X11.  405; 
In  re  Downing,  2  Dill.  126 ;  Ex  parte  Sadler,  15  Yes.  52 ; 
Ck>ll.  Part.,  S  924.  This  exception  to  the  rule  is  re- 
pudiated in  Indiana.  Warren  v.  Fanner,  100  Ind. 
593. 

But  where  there  is  a  solvent  partner,  but  he  is  dead, 
the  firm  creditors  can  take  their  proportionate  share 
with  individual  creditors.  Coll.  Part.,  §924;  J7a;  parte 
BatAerman,  8  Deac.  476. 

The  fact  that  the  purchasing  partner  is  insolvent 
will  not  as  a  matter  of  law  render  fraudulent  and 
•  void  the  purchase  or  preserve  the  equitable  lien  of  the 
firm  creditors,  although  the  effect  of  the  transaction  is 
to  transfer  their  claims  f i*om  a  solvent  to  an  insolvent 
estate.  Of  course  they  will  suffer  no  injury  from  the 
insolvency  of  the  purchasing  partner,  unless  his  indi- 
vidual property  and  the  firm  assets  which  he  buys 
are  less  than  his  total  Indebtedness  individually  and 
as  partner.  But  this  was  the  case  in  Stanton  v.  West- 
over  (N.  Y.  Ct.  of  App.,  Jan.  19, 1886).  2  Cent.  Repi  189. 
W.  G.  &  O.  M.  Westover  were  partners.  W.  Q.  sold 
out  to  O.  M.,  each  assuming  half  of  the  debts.  At  the 
time  of  the  transfer  O.  M.  was  wholly  insolvent  as  an 
individual,  the  firm  being  solvent ;  and  his  liabilities  as 
an  invividual  and  as  a  member  of  the  firm  exceeded 
all  of  his  assets  individually  and  as  a  member  of  the 
firm,  and  yet  the  court  held  that  there  being  no  fraud, 
the  transfer  was  valid  and  the  firm  creditors*  equit- 
able lien  destroyed.  The  action  was  brought  by  the 
plaintiff  as  receiver  in  supplementary  proceedings 
under  a  judgment  against  O.  M.  Westover  on  a  part- 
nership debt  to  set  aside  a  certain  transfer  assignment 
and  mortgage,  so  far  as  they  affected  the  firm  property 
sold  to  O.  M.  Westover  by  W.  G.,  and  which  remained 
in  specie,  the  transfer,  assignment  and  mortgage,  all 
giving  the  individual  creditors  of  O.  M.  Westover 
preference.  The  court  said :  *' The  judgment  in  this 
action  is  fully  sustained  by  the  case  of  Dimon  v.  Haz- 
ard, 82  N.  T.  65.  It  was  there  held  that  where  one  of 
two  partners  retires  from  business,  relinquishing  to 
the  other  all  his  interest  in  the  partnership  property, 
the  remaining  partner  acquires  the  same  dominion  as 
if  it  had  ever  been  his  own  separate  property ;  that  the 
transfer  being  made  in  good  faith,  the  title  vests  in 
the  remaining  partner  as  his  own  private  estate,  free 
from  any  lien  or  equity  in  favor  of  partnership  cred- 
itors :  and  that  such  remaining  partner  may  lawfully 
transfer  such  property  lu  payment  of  his  individual 
debts.*'  ♦  ♦  ♦  By  force  of  this  arrangement  neither 
party  retained  any  equity  against  the  other.  By  their 
joint  consent  the  goods  became  the  individual  prop- 
erty of  the  remaining  partner,  and  the  $900  in  notes 
and  accounts,  the  individual  property  of  the  retir- 
ing partner,  and  no  partnership  property  remained. 
Each  by  the  agreement  of  transfer  substituted  for  the 
partner's  equity  the  personal  contract  of  the  other  to 
pay,  and  had  left  only  the  right  to  enforce  the  con- 
tract ogoinst  the  Individual  contracting.    The  prop- 


erty of  O.  M.  Westover  thus  lost  its  character  of  part- 
nership property,  and  became  the  separate  property  of 
the  individual.  To  same  effect  is  SigUr  v.  Bank,  8 
Ohio  St.  511.  But  see  Phelps  v.  McNeely,  66  Mo.  &bL 
The  court  expressly  declared  that  fraud  would  pre- 
vent the  destruction  of  the  firm  creditor's  equity.  This 
was  held  in  Ca^in  v.  Conner,  18  N.  Y.  Week.  Dig.  24, 
and  in  this  case  the  court  decided  that  the  transaction 
would  be  fraudulent  if  made  for  the  purpose  of  en- 
abling the  insolvent  partner  to  pay  his  Individaal 
debts  out  of  the  firm  assets ;  and  in  Stanton  v.  West- 
over  the  court  intimated  that  the  mere  fact  of  the 
purchasing  partner's  insolvency  if  known  to  him,  and 
the  other  partner,  would  be  conclusive  evidence  of 
fraud,  unless  there  was  evidence  of  good  faith.  *'  The 
insolvency  of  the  purchasing  partner,  if  known  to  him 
and  to  the  seller,  might  very  well  be  strong  evidence 
of  an  intent  to  defrand  the  partnership  creditors  and 
become  conclusive  upon  that  question  if  there  was  no 
explanation."  The  decision  of  the  Court  of  Appeals 
in  this  case  overrules  a  dictum  of  the  same  court  in 
Menagh  v.  Whitwell,  52  N.  Y.  146.  BapaUo,  J.,  says 
in  that  case,at  page  161 :  **  The  case  differs  materially 
from  a  sale  by  a  retiring  partner  to  his  copartner  who 
is  personally  liable  for  the  debts  directly  to  the  cred- 
itors ;  but  even  such  a  sale  is  valid  only  when  there  is 
no  insolvency  at  the  time.  To  sell  to  an  Insolvent 
partner  would  be  a  clear  fraud." 
,  In  Ifap^ood  v.  Comwell,  48  111.  64,  the  court  held 
that  the  transfer  was  not  fraudulent  and  void,  though 
made  for  the  express  purpose  of  enabling  the  partner 
to  pay  his  individual  debts  with  the  firm  property.  All 
the  cases  agree  that  in  the  absence  of  fraud  the  trans- 
fer is  valid  and  effectual  to  destroy  the  lien  of  the 
firm  creditors.  Kimhall  v.  Thompson,  18  Met  283; 
Flack  V.  Chavron,  29  Md.  311;  Jones  v.  Fletcher,  42 
Ark.  451. 

This  case  of  Menagh  v.  WhitweU  is  the  case  in 
which  the  court ,  or  rather  one  of  the  court  expressed 
a  preference  for  the  doctrine  that  the  equity  of  part- 
nership creditors  is  independent.  Stanton  v.  West- 
over  overthrows  this  dictum  for  the  reason  that  that 
case  cannot  be  sustained  upon  any  other  theory  than 
that  the  firm  creditors  are  dependent  for  their  lien 
upon  the  equity  of  the  partners.  If  their  lien  were 
independent,  then  a  transaction  which  destroyed  that 
lien  and  their  right  to  collect  their  claims  in  full  and 
turned  them  over  to  an  insolvent  estate,  would  be 
clearly  fraudulent;  and  the  decision  in  Stanton  y, 
Westover  could  not  be  sustained.  But  when  this  case 
is  considered  in  the  light  of  the  principle  that  the 
creditor's  equity  is  a  derivative  equity,  it  becomes  at 
once  a  sound  and  logical  decision.  JCx  parte  Snow,  1 
C.  B.  511,  is  in  harmony  with  this  decision.  In  this 
case  the  remaining  partner  was  declared  a  bankrupt 
in  a  single  week  after  the  dissolution,  and  must  have 
been  insolvent  at  the  time  the  transfer  was  made ;  but 
the  court  decided  that  as  the  transaction  was  bona 
fide  the  lien  of  the  partnership  creditors  was  gone. 
See  also  Coll.  Part.,  S  91a  The  fact  of  the  insolvency 
of  the  firm  does  not  affSect  the  question.  The  transfer 
may  be  valid  and  effectual  to  destroy  the  firm  cred^ 
iter's  lien  nevertheless.  ColL  Part.,  $  916.  Collyer 
says :  "The  effect  of  conversion  of  joint  into  separate 
estate  will  not  be  altered  by  the  circumstance,  that  at 
the  time  it  took  place  the  partners  knew  that  the  firm 
was  insolvent,  for  as  we  have  already  seen  a  conver- 
sion under  such  circumstances  is  not  necessarily  a 
fraud  upon  creditors."  When  the  retiring  partner 
simply  sells  his  interest  and  takes  the  promise  of  the 
purchasing  partner  to  pay  the  firm  debts,  his  lien  or 
equity  is  forever  gone.  Hapgood  v.  Comwell,  48  111. 
64;  Vesper  v.  Kramer.  81  N.  J.  £q.  420;  Smith  v.  Ed- 
wards, 7  Kumph,  106;  Griffith  v.  Bxusk,  13  Md.  102: 
QoemMlY.  Amett,  100  ill.  84;  Crooite^v.  Bivem.2 
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Head,  S39;  Andrews  t.  Ifann,  31  Miss.  822;  Maquoketa 
▼.  WiUey,  86  Iowa,  823;  Parker  v.  MerriU,  105  111.  293. 
And  of  oonrse  he  oauuot  by  aotionoompel  paymeut  of 
firm  debts  out  of  old  firm  assets.  Andretoa  v.  Mann, 
81  Miss.  822;  Parker  v.  Merritt,  105  lU.  293;  Croone  v. 
Bivensy  2  Head,  389;  Smith  v.  Edtearda,  7  Humph.  106. 
Bat  It  has  been  held  that  the  contract  of  sale  from  oue 
of  two  partners  to  another  may  be  of  such  a  nature 
that  the  retiring  partner*s  lien  on  the  firm  assets  for 
the  payment  of  firm  debts  is  preserved.  Buc^  Stove 
Co.  T.  Johnson,  7  Lea,  282;  Shackelford  v.  Shackelfcrdy 
S2  Gratt.  481 ;  Parker  ▼.  MeiritU  105  lU.  293;  Rogers  v. 
Nichols,  20  Tex.  719.  It  is  true  that  in  this  case  a  firm 
creditor  was  not  insisting  upon  the  lien.  The  retiring 
partner  himself  asked,  in  an  action  brought  to  con- 
strae  the  will  of  the  purchasing  partner,  who  had  died 
since  the  transfer,  that  the  old  partnership  assets  in 
the  hands  of  the  administrator  l>e  applied  to  the  pay- 
ment of  partnership  debts.  The  relief  prayed  for  was 
granted,  and  a  receiver  was  appointed  to  take  posses- 
sion of  such  assets  in  the  hands  of  the  administrator 
and  pay  thereout  the  firm  creditors.  While  a  part- 
nership creditor  was  not  insisting  on  the  equity,  yet 
tbe'case  decides  that  he  might  have  enforced  his  equit- 
able lien,  because  it  decided  that  the  retiring  partner's 
equity  still  subsisted,  and  the  oredltoWs  equity  exists 
as  long  as  the  partner's  equity  continues  and  fails  only 
when  that  has  been  surrendered  or  destroyed.  That 
the  lien  of  firm  creditors  is  preserved  in  such  a  case 
where  the  partner  reserves  his  lien  has  been  expressly 
decided.    Buck  Stove  Co,  v.  Johnson,  7  Lea,  282. 

In  Ihrker  v.  Merritt  and  Rogers  v.  Nichols,  the  re- 
tiring partner  and  not  a  firm  creditor  was  insisting  on 
the  lien,  and  in  each  case,  as  in  Shackelford  v.  Shackel- 
ford, the  court  held  that  he  had  preserved  his  lien 
when  he  sold  to  his  copartner. 

Guy  C.  H.  Corliss. 

POUOHKXKPSIB,  N.  T. 


STATUTE    OF  LIMITATIONS  —  POSSESSION  BY 
MOHTQAOEE, 

NEW  JERSEY  COURT  OP  CHANCERY. 
MAY  TERM,  1886. 

Chapin  V.  Wright.* 

Twenty  year's  possession  of  the  premises  by^  a  mortgsgee, 
under  his  mortgage,  pursuant  to  the  eighteenth  sec- 
tion of  the  statute  of  limitations,  bars  the  mortgagor's 
equity  of  redemption,  and  the  extinguishment  of  the 
mortgagor's  equity  effected  by  this  statute,  unlilce  the  ex 
tinguishment  effected  by  mere  judicial  actloo ,  is  not  sub- 
ject to  be  waived  by  an  incautious  admission  of  the  mort- 
gagee. 

ON  motion  to  strike  out  part  of  the  defendant's  an- 
swer, heard  on  notice  given  pursuant  to  No.  215  of 
the  rules. 

Bvn^amin  A,  VaU,  for  motion. 

Alan  H,  Strong,  for  defendants. 

Van  FiiEBT,  V.  C.  The  complainant  brings  this  suit 
to  quiet  her  title  to  certain  land.  Her  bill  was  filed 
under  the  act  of  1870.  Re  v. ,  p.  1189.  Instead  of  si  m  ply 
alleging  that  she  is  in  peaceable  possession  of  the  land 
in  question,  as  owner,  she  has  given  a  full  history  of 
her  title.  It  originates,  as  her  bill  states,  in  a  mort- 
gage made  on  the  2l8t  day  of  June,  1830,  by  Lewis 
Wright  and  wife  to  Timothy  Herbert,  to  secure  the 
payment  of  $165  on  the  21st  day  of  June,  1831.  The 
mortgage  conveyed  the  fee.  The  mortgagee  took  pos- 
session of  the  mortgaged  premises,  under  his  mort- 
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gage,  on  thedOth  day  of  April,  1836,  and  he  and  his  suc- 
cessors in  the  title  have  continued  in  possession  ever 
since.  LewisWrighttthe  mortgagor,died  intestate  about 
forty  years  ago.  His  heirs-at-law  are  the  defendants  to 
this  suit.  Four  of  them  have  appeared  and  answered, 
insisting  that  the  land  is  still  subject  to  their  equity  of 
redemption.  Their  claim  in  this  regard  rests  upon  the 
following  facts:  The  complainant,  on  the  81st  of 
October,  1885,  made  a  contract  to  sell  and  convey  the 
land,  which  contract  required  her,  for  the  purpose  of 
perfecting  her  title,  to  bring  a  suit,  and  obtain  a  de- 
cree of  strict  foreclosure  against  the  heirs-at-law  of 
the  mortgagor:  such  suit  was  subsequently  brought, 
but  was  afterward,  on  the  17th  of  March,  1886,  and 
after  the  defendants  bad  appeared  to  it,  dismissed  on 
the  complainant^s  own  motion.  The  defendants iiisist 
that  the  Institution  of  the  suit  to  foreclose,  taken  in 
connection  with  the  agreement  making  it  the  duty  of 
the  complainant  to  bring  such  suit,  constituted  such 
an  admission  of  their  right  of  redemption  as  amounted 
to  a  conclusive  waiver  of  any  bar  to  such  right  which 
previously  existed. 

The  complainant  moves  to  strike  out  that  part  of  the 
answer  which  asserts  that  the  defendants  still  have  a 
right  to  redeem,  on  the  ground  that  the  matters  there 
alleged  are  impertinent,  and  constitute  no  defense. 
On  the  admitted  facts  of  the  case,  it  is  clear  that  the 
title  which  the  complainant  now  holds  was  at  one 
time  subject  to  an  equity  of  redemption,  and  It  is 
equally  certain  that  this  equity  was  subsequently 
barred  by  lapse  of  time.  The  defendants  admit  that 
the  person  holding  the  mortgage  executed  in  1830  took 
possession  under  his  mortgage  of  the  land  in  question 
In  1836.  and  that  he  and  those  who  succeeded  to  his 
rights  have  continued  In  the  uninterrupted  possession 
of  the  laud  from  that  time  up  to  October,  1885,  a  pe- 
riod of  over  forty-nine  years,  and  that  during  the 
whole  of  this  long  period  neither  the  mortgagor,  nor 
those  standing  In  his  rights,  either  exercised,  or  at- 
tempted to  exercise,  their  right  of  redemption.  They 
also  admit  that  neither  the  mortgagee,  nor  those 
standing  In  his  rights  did,  at  any  time  during  the 
same  period,  do  or  say  any  thing  which  either  directly 
or  indirectly  admitted  or  recognized  that  the  land  was 
subject  to  an  equity  of  redemption.  These  admis- 
sions render  it  perfectly  clear  that  for  a  period  of  over 
twenty-nine  years  prior  to  the  3l8t  of  Ootot>er,  1885, 
the  equity  which  the  defendants  now  claim  stood 
wholly  barred  and  extinguished;  for  it  is  a  principle 
of  equity  jurisprudence,  authoritatively  settled  and 
universally  recognized,  that  the  laches  and  non-claim 
of  the  rightful  owner  of  an  equitable  estate,  who  is 
under  no  disability,  and  in  a  case  free  from  fraud,  for 
a  period  of  twenty  years,  will  where  the  person  in 
possession  has  held  adversely  to  such  owner,  without 
in  any  way  recognizing  bis  right,  constitute  a  conclu- 
sive bar  to  all  right  to  equitable  relief.  In  support  of 
a  principle  so  generally  recognized,  only  a  leading  case 
or  two  need  to  be  cited.  Cholmondebf  v.  Clinton,  2  Jac. 
5t  Walk.  1;  S.  C,  on  appeal,  Id.  189;  Ehnendorf  v. 
Taylor,  10  Wheat.  152. 

This  principle  applit^s  in  all  its  force  to  the  equity  of 
redemption  of  a  mortgagor.  Twenty  years'  possession 
by  a  mortgagee  of  the  mortgaged  premises,  under  bis 
mortgage,  without  accounting  to  the  mortgagor  for 
rents  or  profits,  or  otherwise  recognizing  bis  mortgage 
as  a  subsisting  lien,  will,  where  the  mortgagor  is  under 
no  disability,  bar  his  equity  of  redemption.  Demarest 
V.  Wynkoop,  3  Johns.  Ch.  120;  2  Jones  Mortg.,  %  1144; 
Ang.  Lim.,  $456. 

Although  there  are  but  few  statutes  limiting  the 
time  within  which  equitable  remedies  must  be  en- 
forced, yet  courts  of  equity  have  from  the  earliest  times 
given  effect  to  a  lapse  of  time  as  a  bar  to  the  remedies 
which   they  administer,  and  they  as  a  general  rule 
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measure  the  period  of  laches  or  Don-olaim  which  will 
be  sufficient  to  bar  an  equitable  action  by  the  period 
fixed  by  the  statute  of  limitations  for  the  extinguish- 
ment of  a  similar  right  of  action  of  law.  And  as 
twenty  years'  adverse  possession  will  bar  a  right  of 
entry  or  an  action  of  ejectment,  courts  of  equity  have. 
In  analogy  to  the  statute  of  limitations,  adopted  that 
as  the  period  which  shall  be  sufficient  to  bar  an  equity 
of  redemption.  This  rule  however  is  a  mere  judicial 
regulation— It  is  founded  on  the  maxim,  interest  rei- 
publiooR  ut  sU  finis  li^i'um— and  like  other  judicial  rules 
Is  subject  to  change  by  the  power  which  created  it 
whenever  that  course  may  seem  necessary  for  the  fur- 
therance of  justice.-  The  courts  have  accordingly  an- 
nexed to  this  rule  the  following  important  qualifica- 
tion :  if  a  mortgage  in  possession  shall,  after  the  equity 
of  the  mortgagor  has  become  barred  by  lapse  of  time, 
admit  either  by  word  or  act  that  his  mortgage  is  still 
a  subsisting  lien,  the  bar  previously  existing  will  be 
considered  to  have  been  waived,  and  the  equity  of  the 
mortgagor  revived.  2  Jones  Mortg.,  §  1163.  And  an 
admission  having  this  effect  will  be  considered  to  have 
been  made  if  the  mortgagee  institutes  proceedings 
either  by  suit  or  otherwise,  to  foreclose  his  mortgage, 
the  reason  assigned  being  that  such  act  is  entirely  in- 
consistent with  any  pretension  on  his  part  that  his 
possession  had  ripened  into  a  title.  2  Jones  Mortg., 
S  1170;  Aug.  Lim.,  §  458;  Calkins  v.  /sfteM,  20N.  Y.  147. 
And  it  has  also  been  held  that  an  admission  entitled 
to  like  effect  may  be  made  by  the  mortgagee  offering 
to  purchase  the  mortgagor's  equity  of  redemption. 
Ang.  Lim.,  S  458. 

Applying  the  rule  as  thus  qualified  to  the  case  in 
hand,  It  would  seem  to  be  clear  that  the  defendants 
are  entitled  to  the  protection  they  ask,  unless  the 
sufficiency  of  their  defense  is  to  be  judged  by  some 
other  rule,  or  the  trial  of  the  equity  which  they  claim 
will  necessarily  Involve  the  investigation  of  transac- 
tions occurring  so  long  ago  that  It  will  be  impossible 
for  the  court,  in  consequence  either  of  the  loss  ot  evi- 
dence, or  of  the  very  imperfect  and  indeterminate 
character  of  that  to  which  resort  must  be  had,  to  as- 
certain the  truth  concerning  them  with  that  degree  of 
certainty  which  will  enable  it  to  do  at  least  approxi- 
mate justice.  The  latter  alternative  need  not  how- 
ever be  discussed,  for  in  my  Judgment  the  question 
whether  or  not  the  defendants  are  entitled  to  the 
equity  which  they  claim  must  be  decided  in  conform- 
ity to  the  plain  direction  of  a  positive  law.  The  eight- 
eenth section  of  the  statute  of  limitations  declares: 
"That  if  a  mortgagee,  and  those  under  him,  be  in  pos- 
session of  the  lauds,  tenements  and  hereditaments 
contained  in  the  mortgage,  or  any  part  thereof,  for 
twenty  years  after  default  of  payment  by  the  mortga^ 
gor,  then  the  right  or  equity  of  redemption  of  the 
mortgagor  therein  shall  be  forever  barred."  Rev.,  p. 
597. 

The  regulation  which  this  statute  prescribes  con- 
cerns a  pure  matter  of  equity.  As  between  a  mortga- 
gee and  a  mortgagor,  the  legal  title  to  tbe  mortgaged 
premises  Is  in  the  mortgagee.  Originally,  it  will  be 
remembered,  the  most  rigorous  principles  of  the  com- 
mon law  respecting  estates  granted  on  condition  were 
applied  to  mortgages,  and  that  it  was  at  one  time 
the  settled  law  of  England  that  if  a  mortgagor  did  not 
pay  the  money  secured  by  his  mortgage  on  the  very 
day  appointed  for  its  payment,  the  land,  by  tbe  mere 
force  of  bis  default,  became  vested  absolutely  in  the 
mortgagee  freed  from  the  condition,  or  In  the  words 
of  the  books,  **  the  land  was  taken  to  him  forever,  and 
so  was  dead  to  him."  2  Coke  Lltt.,  9  332,  tit.  *' Es- 
tates," 205  a. 

Now  h<»wever,  according  to  the  law  of  modern 
times,  a  mortgagor  has  a  right,  after  condition  broken, 


and  at  any  time  before  his  equity  is  lost  by  laches,  to 
redeem  the  land  which  he  has  conveyed  in  pledge  by 
paying  the  mortgage  debt.  This  right  however  Is  a 
pure  equity,  cognizable  alone  by  courts  of  equity.  A 
mortgagor  can  assert  it  in  no  otner  fomm.  The  stat- 
ute then  was  manifestly  designed  to  regulate  and 
limit  an  equitable  remedy,  to  fix  the  period  within 
which  a  mortgagor  must,  after  his  mortgagee  has  taken 
possession  of  the  mortgaged  premises,  exercise  his 
equity  of  redemption,  or  lose  it,  and  courts  of  equity- 
are  therefore  as  much  bound  to  respect  it  and  give  ef- 
fect to  it  as  they  are  to  observe  and  enforce  any  other 
legislative  mandate  issued  to  them.  There  can  be  do 
doubt  that  this  statute  binds  this  court,  and  that  this 
court  must  take  it  as  it  finds  it,  and  give  effect  to  it 
according  to  its  plain  words,  adding  nothing  to  it  and 
taking  nothing  from  it. 

The  statute  is  an  old  one,  havin^becn  passed  in  1799, 
and  stands  to-day  in  the  very  words  in  which  it  was 
originally  enacted.  'Patent  Laws,  354.  Its  meaning  is 
so  plain  that  its  construction  has  never,  so  far  I  can 
discover,  been  the  subject  of  doubt  or  discussion.  It 
says,  as  plainly  as  language  can  speak,  that  twenty 
years'  possession  by  a  mortgagee,  under  bis  mortgage, 
after  the  mortgagor  has  made  default,  shall  bar  the 
mortgagor's  equity  of  redemption,  and  that  when  his 
equity  is  once  extinguished  in  this  way,  it  shall  remain 
extinguished  forever.  There  is  nothing  in  its  words, 
and  nothing  in  its  spirit  or  purpose,  which  will  Jus- 
tify even  a  suspicion  that  the  Legislature  which 
passed  it  intended  that  the  bar  which  it  created  should, 
after  it  becomes  complete — after  the  mortgagee's  legal 
estate  becomes  perfect  by  being  freed  from  the  mort- 
gagor's equity— still  be  subject  to  be  waived,  at  least 
by  any  thing  which  the  mortgagee  may  happen  to  do 
with  intent  to  strengthen  his  title;  on  the  contrary,  I 
think  it  is  evident  that  what  was  meant  was  that  when 
the  mortgagor's  equity  was  once  extinguished  It  should 
remain  absolutely  blotted  out  forever.  This,  I  think, 
was  Chancellor  Williamson's  construction  of  it.  He 
said,  in  Bates  v.  Conrow^  3  Stock.  137,  that  twenty 
years'  possession  by  a  mortgagee,  under  his  mortgage, 
by  force  of  this  statute,  bars  the  mortgagor's  equity  of 
redemption,  and  he  gave  effect  to  his  bar  in  that  case, 
regardless  of  the  fact  that  an  application  had  been 
made  to  the  mortgagor,  after  the  mortgagee  had  been 
in  possession  for  over  twenty  years,  to  convey  his  in- 
terest in  the  mortgaged  premises  to  the  mortgagee,  to 
save  the  mortgagee  the  expense  of  a  suit  to  foreclose 
his  mortgage. 

But  whether  my  interpretation  of  this  case  is  cor- 
rect or  not,  one  thing  is  certain,  the  law  under  con- 
sideration is  a  statute  of  repose,  enacted  in  the  interest 
of  peace,  and  to  promote  the  security  and  stability  of 
titles  to  land  by  preventing  litigation  respecting  stale 
claims.  This  being  its  obvious  design,  itwou]d,*in  my 
judgment,  be  a  direct  violation  of  its  most  conspicu- 
ous purpose,  to  declare  that  a  mortgagor  might  not 
only  lie  by  for  twenty  years  after  his  mortgagee  had 
taken  possession  of  the  mortgaged  premises,  and  neg- 
lect for  that  period  to  assert  his  rights,  but  that  he 
could  also  remain  Inactive  for  an  additional  period  of 
twenty-nine  years,  and  still  be  able  In  case  his  mort- 
gagee should  subsequently,  by  an  Incautious  word  or 
act,  seem  to  admit  that  the  mortgage  was  still  a  sub- 
sisting lien,  to  successfully  assert  the  equity  ^hich  the 
statute  plainly  Intended  on  the  lapse  of  twenty  years 
to  utterly  obliterate  and  destroy. 

It  may  be  proper  to  say  a  word  respecting  the  posi- 
tion which  the  parties  to  this  litigation  occupy  toward 
each  other. 

The  defendants  seek  to  interpose  their  lost  equity 
against  a  right  claimed  by  the  complainant.  There 
can  be  no  dispute  that  it  is  a  principle  of  equity  juris- 
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prudoDoe,  of  almost  aniversal  applioatlou,  that  he  who 
asks  equity  must  do  equity;  but  this  principle,  in  my 
jud{(mont,  has  no  application  to  this  case,  for  by  the 
peremptory  mandate  of  this  statute  a  mortgagor  whose 
mortgagee  has  for  twenty  years  been  in  possession  of 
the  mortgaged  premises  under  his  mortgage  has  no 
equity.  The  lapse  of  that  period  of  time,  by  force  of 
the  statute,  extinguishes  absolutely  and  forever  all 
equitable  right  which  he  previously  possessed.  The 
defendants  therefore  have  no  equity  to  urge  against 
the  complainant. 

The  complainant's  motion  must  be  granted  with 
costs. 

N0TB.--A  mortgagee  who  enters  into  possession  of 
the  premises  and  holds  uninterruptedly  for  twenty 
years  without  an  admission  in  the  meanwhile  that  his 
tenure  is  as  mortgagee,  may  by  analogy  to  the  stat- 
ute  of  limitations,  and  in  the  absence  of  an  express 
statute  relating  thereto,  claim  title,  and  the  mortga- 
gor's right  to  redeem  is  barred.  Blake  v.  Foster^  2  B. 
&  6.  887;  Chapman  v.  Corpe,  41  L.  T.  (N.  S.)  22;  Oulh- 
rie  y.  Field,  21  Ark.  879;  Ounn  v.  Brantley,  21  Ala 
638;  -Arrin(;tonv.  if^com,  34  Cal.  365;  Taylor  v.  JWc- 
Clain,  60  Cal.  661 ;  64  id.  613;  Bnnce  t.  WolcotU  2  Conn. 
27;  Morgan  v.  Morgan,  10  Ga.  297;  Hallesyy.  Jacl'son, 
66  111.  139;  Montgomery  v.  Chadwick,  7  Iowa,  114; 
Crawford  v.  Taylor,  42  id.  260;  Roherls  v.  Little  field, 
48Me.«l;  HertteY.  McDo^iald,  2Md.  Ch.  128;  3  Md. 
866;  Crook  v.  Qlenn,  30  id.  65;  Stevens  v.  Dedham 
Inst.,  129  Mass.  547;  Reyiwlda  v.  Oreen,  10  Mich.  355; 
HojBtman  v.  Hairington,  38  id.  392;  McNair  v.  Lot,  34 
Mo.  285;  Tripe  v.  Marcy,  39  N.  H.  439;  Miner  v.  Beek- 
man,  SON.  Y.  337;  Bailey  v.  CarUr,  7  Ired.  Eq.  282; 
Yarhorough  v.  Newell,  10  Yerg.  376;  Knowlton  v. 
Walker,  13  Wis.  264 ;  Ross  v.  Nor^^ell,  1  Wash.  ( Va.)  14 ; 
Hughes  v.  Edwards,  9  Wheat.  489;  Fox  v.  Blossom,  17 
Blatch.  852;  Amory  y.  Lawrence,  3  Cliff.  523;  see  Doe 
V.  De  Veher,  3  Allen  (N.  B.)  23;  Miner  v.  Beekman,  14 
Abb.  Pr.  (N.  8.)  1;  Hammonds  v.  Hopkins,  Z  Yerg. 
625;  TFoodv.  c^n€s,  Meigs,  513;  Anding  v.  Dam's,  38 
Miss.  674. 

But  the  mortgagee's  acts  in  taking  possession  must 
be  unequivocal,  and  therefore  if  he  enters  as  a  tenant 
of  the  mortgagor  that  relation  is  presumed  to  continue 
unless  rebutted.  Ayres  v.  Waite,  10  Cush.  72,  Ander- 
son V.  Lanierman,  27  Ohio  St.  104 ;  see  Shields  v.  Xo- 
zear,  6  Vr.  496;  Orde  v.  Hemming,  1  Vern.  418;  San- 
ders V.  Sanders,  44  L.  T.  (N.  8.)  171,  L.  R..  19  Ch.  Div. 
873;  Clows  v.  Hughes,  L.  R.,  5  Exch.  160;  Edwards  v. 
Ray,  12  Fed.  Rep.  42;  SUdman  v.  Oassett,  18  Vt.  346; 
but  a  lease  taken  after  the  expiration  of  the  twenty 
years  is  not  an  acknowledgment  (Jarvis  ▼.  Albro,  67 
Me.  810;  see  Strong  v.  Hooe,  41  Wis.  659);  nor  pay. 
ment  of  rent  by  the  mortgagor's  tenant  to  the  mort- 
gagee after  notice  from  the  latter  to  the  tenant  to  do 
BO.  Harlock  v.  Ashherry,  L.  R.,  19  Ch.  Div.  539;  see 
Smith  V.  Eggington,  L.  R,  9  C.  P.45;  or  allowing  the 
mortgagor  (his  mother)  to  occupy  on  account  of  her 
relationship.     Philbrook  v.  Clark,  77  Me.  176. 

Merely  paying  the  taxes  on  vacant  lands  is  Insuffi- 
cient. Bollinger  v.  Chouteau,  20  Mo.  89;  Moore  v. 
Cable,  I  Johns.  Ch.  385,  387;  Locke  v.  Caldwell,  91  III. 
417 ;  Brown  v.  Rose,  48  Iowa,  231 ;  see  Mahan  v.  Fra- 
ser,  17  U.  C.  C  P.  408;  Clark  v.  Potter,  32  Ohio  St.  49; 
Albright  v.  C066.  34  Mich.  316;  Oreen  v.  Pettingill,  47 
K.  H.  375;  Foulke  v.  Bond,  12  Vr.  527. 

Acts  by  the  mortgagee's  devisees  or  executors,  as 
foreclosing  after  his  death,  cannot  impair  bis  rights. 
Johnson  v.  Mounsey,  40  L.  T.  (N.  S.)  234;  see  Heyer  v. 
Pruyn,  7  Paige,  466;  Boddam  v.  Morley,  1  DeG.  &  J.  1 ; 
Coope  V.  Creitwell,  L.  R.,  2  Ch.  App.)  112;  Crooks  v. 
Watkins,  8  Grant  Ch.  840;  Erskine  v.  North,  14  Gratt. 
60. 

The  ordinary  exceptions  to  the  running  of  the  stat- 


ute have  also  been  applied  to  bills  to  redeem,  as  sus- 
pension by  war.  Hall  v.  Denckla,  28  Ark.  606;  Mont* 
gomery  v.  Bruere,  1  South.  266;  see  Reynolds  y.  Baker, 
6  Coldw.  221,  229;  Dean  v.  JV'elsou,  10  Wall.  168;  or  a 
new  promise  in  writing  (Hart  v,  Boyt,  54  Miss.  647; 
Mahon  v.  Cooley,  86  Iowa,  479) ;  or  infancy  and  covert- 
ure {Proctor  V.  Cowper,  2  Vern.  876;  White  v.  Etoer,  2 
Vent.  340;  Jenner  v.  Tracey,  8  P.  Wms.  287,  note; 
Cornel  v.  Sykes,  1  Rep.  in  Ch.  193;  Hall  v.  CaldweU,  7 
Can.  li.  J.  42;  Demarest  v.  FFj/tifcoop,  3  Johns.  Ch.  129; 
Hertle  v.  McDonald,  2  Md.  Ch.  128;  3  Md.  366;  Snavely 
V.  i^cfcl**,  29  Gratt.  27,  89;  Auding  v.  Davis,  88  Miss. 
674;  Ifan/'ordv.  Fito?i,  41Conn.486;  Wells  v.  Morse, 
11  Vt.  9) ;  or  non-residence  or  absence  from  the  State 
(Watersony,  Kirkwood,  17  Kans.  9;  Clinton  County  v. 
Cox,  37  Iowa,  570;  PhiUips  v.  Sinclair,  20  Me.  269; 
Whalley  v.  Eldridge,  24  Minn.  368;  see  Parsons  v.  Nog^ 
gle,  23  id.  328) ;  or  fraud  {Ouinn  v.  Locke,  1  Head.  110; ; 
but  not  under  the  English  statute  {Kinsman  v.  Rouse, 
L.  R.,  17  Ch.  Div.  104;  ForsUr  v.  PdtUrson,  id.  132;  see 
Rafferty  v.  King,  1  Keen,  60D;  nor  that  of  Alabama 
(Hunt  V.  Ellison,  32  Ala.  173, 190),  or  Georgia  (George 
V.  Gardner,  49  Ga.  441),  or  New  York.  Depey  v. 
Dewey,  2  T.  &  C.  515;  56  N.  Y.  657;  Acker  v.  Acker,  81 
N.  Y.  143. 

Express  statutes  limit  the  time  for  a  mortgagor  to 
redeem  in  England,  Alabama,  California,  Georgia, 
Kentucky,  Mississippi,  North  Carolina  and  Tennes- 
see. 

The  following  acknowledgments  by  a  mortgagee  have 
been  held  sufficient  to  bar  him :  Stating  an  account 
(AiZmcrv.  Jac/cson,  6Bro.  P.  C.  194;  Anon.,  2  Atk. 
333;  Barron  v.  Martin,  Coop.  Eq.  189;  18  Ves.  826),  or 
letters  {Cutlery.  Cremer,  1  L.  J.,  Ch.  108;  Vernon  v. 
Bethell,  2 'Eden,  110;  Trxdock  y.  Robey,  12  Sim.  402; 
Stansfield  v.  Hobson,  16  Beav.  236,  8  DeG.  M.  &  G.  620: 
see  Marwick  v.  Hardringham,  L.  R.,  15  Ch.  Div.  839; 
Ley  V.  Peter,  3  H.  &  N.  101 ;  Barwick  y.  Barwick,  21 
Grant  Ch.  89;  Thompsony.  Bowyer,  9  Jur.  IN.  8.]  863); 
or  a  devise  (Lake  v.  Thomas,  8  Ves.  22;  Kohlheim  v. 
Harrison,  34  Miss.  457;  see  Smart  v.  Hunt,  4  Ves.  478, 
note) ;  or  written  contract  or  promise  (Lyon  y,  3f c- 
Dona/d,  61  Mich.  435;  Mosely  v.  Crocket,  d  Rich.  Eq. 
339;  Kemdt  v.  Pbrterfleld,  56  Iowa,  412;  Schmucker  v. 
Sibert,  18  Kans.  104;  Southard  v.  Pope,  9  B.  Mon.  261, 
2(U;  Snavely  y.  PicJile,  29  Gratt.  27;  see  Murphy  v. 
Coaxes,  6  Stew.  Eq.  424;  Bally.  Wyeth,  8  Allen,  276; 
Hall  y,  Fellon,  lOo  Mass.  616;  lioytuood  v.  Ensley,S 
Humph.  460;  Wells  v.  Harter,  56  Cal.  842);  or  deed, 
although  between  the  mortgagee  and  third  parties 
(Hansard  v.  Hardy,  18  Ves.  455 ;  Price  v.  Copner,  1  S. 
AS.  347;  Carewy.  Johnston.  2  Sch.  &  Lef.  280,  295; 
Jayne  v.  Hughes,  10  Exch.  430;  Zu  cos  v.  Dennison,  7 
Jur.  1122;  Cape  Girardeau  Co.  v.  Harrison,  68  Mo.  90; 
Biddely.  Brizzolara,  66  Cal.  374;  64  id.  864;  Randall 
V.  Bradley,  66  Me.  43);  or  mortgage  (Paltner  y.  Butler^ 
36  Iowa,  676) ;  or  a  bill  brought  to  foreclose  (Coni^ay  v. 
Shrimpton,  6  Bro.  P.  C.  187 ;  Robinson  v.  F^e,  8  Ohio 
St.  651;  see  Heath  v.  Pugh,  L.  R.,  6  Q.  B.  Div.  846;  7 
App.  Cas.  235);  or  an  answer  in  equity  (Hodle  v« 
Healey,  6  Madd.  181, 1  V.  A  B.  636;  Goode  y.  Job,  1  El. 
&  El.  6;  Dexter  y.  Arnold,  1  Sumn.  109;  3  id.  162;  Stump 
V.  Henry,  6  Md  201,  207;  Erskine  y.  North,  H  Gratt. 
60;  see  Coope  v.  Creswell,  L.  R.,  2  Ch.  App.  112;  Giles 
V.  Baremore,  6  Johns.  Ch.  545) ;  but  not  an  admission 
in  the  answer  of  a  nominal  co-defendant  (Day  y.Bald^ 
win,  34  Iowa,  380) ;  or  receiving  interest  on  the  mort- 
gage (Pears  y.  Laing,  L.  R.,  12  Eq.41;  Canny.  Taylor, 
IF.  &F.  651;  Chinnery  y.  Evans,  11  H  L.  Cas.  116; 
Bowling  v.  Ford,  11  M.  &  W.  829;  Fox  v.  WHght,  6 
Allen  [N.  B.]  241;  Fisk  v.  SUwart,2i  Minn.  97;  see 
Oregson  v.  Hindley,  10  Jur.  383;  Harlock  v.  Ashberry, 
L.  R.,  19  Ch.  Div.  539;  Hutchinson  y.  SwartsweUer,  4 
Stew.  Fiq.  205);  or  part  of  the  principal  (Stump  y. 
Henry,  6  Md.  201 ;  Winchester  y.  BM^  64  Me.  6aB ;  John- 
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son  V.  Johnson,  81  Mo.  331 ;  Martin  v.  Bowktr,  19  Vt. 
636;  Bee  Bicker  v.  Blanchard,  45  N.  H.  39;  Clevetand 
V.  Harrison^  16  Wis.  870) ;  or  oonoealiug  himself  so  as 
to  prevent  a  teuder  (IFa^o  v.  Rice,  H  Wis.  286;  see 
Frite  ▼.  Simpson,  7  Stew.  Eq.  436;  Bothwell  v.  Getty,  11 
Humph.  136;  Cunningham  v.  Hawftins.  24  Cal.  4a3; 
Wallace  v.  Stevens,  66  Me.  190. 

An  aoknowledgmeut  will  bind  the  party  by  relation, 
although  not  entitled  to  or  in  possession  at  the  time  it 
is  made,  if  he  subsequently  acquires  it.  Richmond  v. 
Aiken,  26  Vt.  324. 

Whether  mere  parol  admissions  by  the  mortgagee 
estop  him,  see  I^rry  v.  Marston,  2  Bro.C.C.  397 ;  Whitiny 
V.  White,  Coop.  Eq.  1 ;  2  Cox  C.  C  290;  Reeks  v.  JbaUe- 
ihioaite.  Coop.  F^.  161;  Raynerv.  Oastkr,  6  Madd.  174; 
Lake  v.  Thomas,  3  Ves.  17;  Marks  v.  AU,  IJohns.  Ch. 
694;  Dexter  Y.  Arnold,  3  Sumn.  152,  160;  Shepperd  v. 
Murdock,  8  Murph.  218 ;  Fenwick  v.  Macey,  1  Dana, 
276,  284,  287;  WalthcUl  v.  Johnston,  2  Call.  275;  Hough 
V.  Bailey,  32  Conn.  288;  also  Cholmondeley  v.  Clinton, 
2  Merlv.  170,  356;  Cheever  v.  Ptrley,  11  Allen,  584;  Kea 
V.  Council,  2  Jones  Eq.  345;  Morgan  v.  Morgan,  10  Ga. 
297,  804 ;  Oreen  v.  Cross,  45  N.  H.  574. 586 ;  Wimmer  v. 
Ficklin,  14  Bush,  198.~John  H.  Stewart. 


DEBD^EXCEPTION  AND  RESEliVATION— PROP^ 
ERTY  CONVEYED  RY  INFERENCE, 

WISCONSIN  SUPREME  COURT. 
SEPTEMBER  21,  1886. 

Green  Bay  k  Mississippi  Canal  Co.  v.  Hewitt. 
As  a  deed  of  property  carries  with  it  that  without  which  the 
property  granted  would  be  useless  In  the  hands  of  the 
grantee,  so  also  an  exception  or  reservation  in  a  deed 
works  in  favor  of  the  grantor. 

A  PPEAJi  from  Circuit  Court,  Outagamie  county. 

Moses  Hooper,  for  appellant. 

David  S.  Ordway,  for  respondent. 

Orton,  J.  The  facts  are  briefly  as  follows :  George 
W.  Lawe  was  the  sole  owner  of  an  irregular  tract  of 
land  l3ring  on  the  northwest  side  of  Fox  river,  south  of 
the  village  of  Kaukanna,  and  including  the  canal 
and  lock  subsequently  constructed,  containing  about 
nine  or  ten  acres.  He  occupied  the  tract  for  a  dwell- 
ing, with  a  barn  and  outhouse,  and  an  orchard  and 
garden ;  and  a  fence  inclosed  nearly  the  whole  tract, 
leaving  out  a  road  passing  around  the  south  side,  and 
leading  to  and  beyond  a  saw-mill.  On  the  south  side 
there  was  a  wing-dam  leading  southeasterly  from  the 
river,  which  brought  the  water  to  said  mill  near  the 
middle  of  the  tract  on  the  south  side.  This  mill  was 
run  by  Lawe,  to  saw  logs,  mostly  stored  in  said  wing- 
dam,  and  the  lumber  was  piled  on  a  mill-yard  and 
along  said  road.  The  capacity  of  the  mill  was  from 
1.000  to  8,000  feet  per  day,  or  about  100,000  feet  in  one 
year,  and  it  was  operated  only  in  the  spring  months 
when  the  water  was  high.  This  was  the  situation  of 
the  premises,  December  12, 1851.  The  canal  had  not 
yet  been  excavated  along  the  north  side  of  the  tract, 
but  it  had  been  projected,  and  Morgan  L.  Martin  was 
the  contractor,  and  had  control  of  the  work.  At  the 
above  date  Lawe  deeded  to  Martin  the  one  undivided 
half  of  said  tract  of  land,  by  the  following  descrip- 
tion: **  The  one  undivided  half  of  the  following  de- 
scribed piece  or  parcel  of  land,  being  that  part  of  pri- 
vate claim  number  one  lying  on  the  easterly  side  of 
the  canal,  now  owned  and  occupied  by  the  said  George 
W.  Lawe  and  Catherine  A.  Lawe,  excepting  and  re- 
serving to  the  said  parties  of  the  first  part  all  buildings 
and  improvements,  the  saw-mill,  and  the  improve- 


ments connected  therewith."  The  consideration  of 
this  deed  was  II,  and  a  bond  of  Martin  in  the  penal 
sum  of  $10,000,  conditioned  that  he  would  construct 
and  finish  the  canal  across  the  land  of  Lawe  according 
to  his  contract  with  the  State,  of  suitable  dimenBions, 
not  less  than  100  feet  in  width,  to  use  the  surplus 
water,  not  required  for  navigation,  for  hydraullo  par- 
poses,  and  construct  in  the  lower  embankment  of  said 
canal  a  sufficient  number  of  bulk-heads  to  make  ase  of 
said  surplus  water  for  hydraulic  purposes,  and  indem- 
nify Lawe  against  any  claim  that  the  State  may  set 
up  in  consequence  of  such  surplus  water  being  used 
by  Lawe,  or  by  any  one  claiming  under  him.  The  de- 
fendants hold  under  this  deed,  and  the  plaintiff  com- 
pany holds  under  the  reserved  title  of  Lawe.  Soon 
after  this  deed  was  made,  the  canal  was  completed 
across  the  north  side  of  this  whole  tract,  with  bulk- 
heads, suitable  for  the  use  of  the  water  from  the  canal 
for  hydraulic  purposes,  adjacent  to  the  remaining 
tract,  which  was  laid  off  into  lots  100  feet  wide,  ex- 
tending to  the  canal  on  the  north,  and  to  the  river  on 
the  south,  and  the  controversy  now  is  over^the  undi- 
vided half  of  these  lots. 

When  the  canal  was  completed  these^  lots  became 
wet  and  marshy,  and  the  ground  was  unfit  for  resi- 
dence, and  in  a  short  time  all  the  buildings  and  im- 
provements thereon  were  abandoned,  and  have  de- 
cayed away,  and  finally  before  this  action  was  com- 
menced, the  mill  was  also  abandoned,  and  the  mere 
frame- work  only  remains,  and  the  road  was  long  since 
thrown  up.  Leases  have  been  made  by  the  State  or 
canal  company  to  the  holders  of  the  respective  titles 
under  Lawe  and  Martin,  of  the  hydraulic  power  avail 
able  on  this  tract,  and  the  bond  of  Martin  was  dis- 
charged. The  defendants  took  possession  of  the  whole 
tract,  and  the  plaintiff  company  brought  this  action 
in  ejectment  against  them,  claiming  to  own,  under 
and  by  virtue  of  the  above  exception  or  reservation  in 
the  Lawe  deed,  all  the  land  necessary  for  the  use 
of  and  appurtenant  to  said  '^buildings  and  Improve- 
ments, and  mill  and  improvements  connected  there- 
with,*' in  addition  to  an  undivided  half  of  the  remain- 
der. The  legal  conclusion  of  the  Circuit  Court  from 
the  facts  was,  in  brief,  that  the  parties  each  owned  an 
undivided  half  of  the  tract  or  lots,  irrespective  of  said 
buildings  and  improvements,  and  the  mill  and  im- 
provements connected  therewith,  and  that  the  excep- 
tion or  reservation  in  said  deed  included  only  such 
"  buildings,  and  improvements  in  the  nature  of  build- 
ings and  of  a  personal  property  character,  and  not  any 
land,  or  right  in  land,  except  the  right  to  leave  the 
buildings  remaining  on  the  land  while  the  same 
lasted,  or  until  sold  or  disposed  of  or  removed  by 
Lawe  and  wife  and  their  vendees.*'  This  involves  the 
only  question  in  the  case.  The  plaintiff  company 
appeals  from  the  judgment  based  upon  this  legal  con- 
clusion. 

We  think  this  conclusion  was  correct,  (I)  because 
such  is  the  proper  construction  of  the  language  of  the 
exception  or  reservation;  and  (2)  because  treating 
such  language  as  involving  an  ambiguity,  the  situa- 
tion of  the  premises  and  the  circumstances  attending 
the  execution  of  the  deed  show  most  conclusively 
that  such  was  the  intention  of  the  parties  to  it.  The 
general  rule  in  all  grants  undoubtedly  is,  that  when  a 
mill  or  other  building  is  granted,  the  soil  ou  which  it 
stands,  and  adjacent  thereto,  and  necessary  for  its  use, 
and  actually  used  with  it,  passes  to  the  grantee,  f^^** 
Horn  V.  Richardson,  24  Wis.  245»  and  the  numerous 
oases  cited  by  the  learned  counsel  of  the  appcUftO^ 
But  in  a  limited  sense  the  soil  would  pass,  at  least  for 
a  time,  necessary  for  the  use  and  enjoyment  of  tlie 
buildings  granted,  even  though  such  grant  of  the  soil 
was  not  in  fee,  and  nothing  but  the  buildings  abso- 
lutely granted.    The  buildings  can  bp4)Red  so  iQHtf  ** 

Digitized  by  VjOOQ IC 


THE  ALBANY  LAW  JOURNAL. 


353 


they  exist  on  the.  land,  and  the  right  to  use  the  land 
connected  therewith  is  granted.  Cuiounque  aliqitis 
quid  concedm  concedere  videtur  et  id  sine  quo  res  ipsa 
esse  non  potuit.  Liford's  case,  11  Rep.  63;  Broom  Leg. 
Max.  362.  This  maxim  is  sometimes  construed  to 
carry  the  land  itself.  But  it  is  a  matter  of  construo- 
tion«  and  not  an  arbitrary  rule.  When  the  land  Is  not 
mentioned  in  the  grant,  then  it  must  pass,  if  at  ail,  by 
force  of  the  above  maxim ;  aud  the  question  is  a  nice 
one,  whether  it  will  pass  for  the  temporary  use  of  the 
buildings  or  in  fee.  And  where,  by  the  terms  of  the 
grant,  it  is  uncertain  which  is  intended,  and  the  point 
is  left  doubtful,  it  should  be  construed  most  favor- 
ably  to  the  grantee.  8  Washb.  Real  Prop.  628.  If  there 
is  a  reservation  in  the  deed,  it  being  in  e£fect  a  grant 
by  the  grantee,  it  should  be  construed  most  favorably 
to  the  original  grantor  by  the  same  rule. 

That  which  is  called  in  this  deed  an  exception, 
or  reservation,  is  most  clearly  an  exception,  for  it 
is  a  part  of  the  thing  included  in  the  grant  to  be  taken 
out  of  it,  and  the  part  so  taken  out  is  in  ease.  All  the 
buildings  named  are  a  part  of  the  freehold,  aud  if  re- 
served to  the  grantor,  such  reservation  is  an  excep- 
tion. The  exception  therefore  if  of  doubtful  con- 
struction in  respect  to  whether  any  part  of  the  land  in 
fee  is  excepted  with  the  buildings,  must  by  the  same 
rule  be  construed  in  favor  of  the  grantee,  aud  against 
the  grantor,  who  has  granted  the  whole«  estate,  and ' 
sets  up  the  exception  against  it.  An  exception  is  none 
the  less  an  exception  because  in  the  form  and  terms  of 
a  reservation.  A  reservation  is  something  in  futuro 
in  respect  to  the  use  of  the  land,  as  an  ease- 
ment or  the  like.  These  are  familiar  princi- 
ples. 8  Washb.  Real  Prop.,  §  640.  There  is 
another  thing  to  be  considered  in  construing  the 
language  of  this  exception.  The  grant  makes  the 
grantor  and  grantee  tenants  In  common.  Without  the 
exception,  the  grantor  would  be  entitled  to  one-half  of 
the  buildings  and  improvements,  and  the  undivided 
use  thereof.  An  exception  operates  only  on  one  un- 
divided half  of  the  buildings  in  such  a  case,  for  the 
grantor  retains  that  interest  without  an  exception.  In 
such  a  case,  the  only  reason  of  such  an  exception 
would  seem  to  be  that  the  grantor,  while  enjoying  in 
common  with  the  grantee  the  joint  estate  in  the  lands, 
should  have  the  exclusive  use  of  the  buildings  while 
they  were  in  existence. 

This  distinction  seems  to  have  been  made  in  H'ou^ard 
V.  Wadsworth,  3  Greenlf.  471,  where  there  was  a  (i^rant 
of  one  undivided  half  of  a  certain  mill  lot,  dam,  saw- 
mill, and  slip,  with  the  privilege  of  flowing,  etc.  The 
exception  was  of  *'  the  grist-mill  now  on  said  falls, 
with  the  right  of  maintaining  the  same,  and  also  the 
dwelling-house  aud  sheds  now  on  the  premises."  This 
case  is  especially  in  point.  The  court  says  in  that 
case:  '^According  to  a  well-known  rule  of  law,  as  an 
exception  operates  by  way  of  restriction  upon  the  gen- 
eral language  of  a  grant,  if  it  is  in  ambiguous  lang- 
uage, it  must  not  be  enlarged  by  construction,  but 
rather  be  construed  strictly.  ♦  ♦  ♦  The  exception 
must  not  be  extended  beyond  the  plain  language  of 
it."  The  buildings  in  that  case,  as  in  this,  having 
been  destroyed,  it  was  held  that  the  right  of  the 
grantor  therein,  or  in  the  soil  on  which  they  stood, 
was  at  an  end.  . 

An  exception  is  not  construed  as  a  grant  in  any  case, 
and  much  less  in  a  case  like  tliis.  where  the  parties  be- 
come tenants  in  common  by  the  deed,  having  an 
equal  right  of  control  over  the  whole  premises,  unless 
limited  by  such  an  exception.  In  this  case  the  prem- 
ises excepted,  if  any  land  is  excepted,  is  not  described, 
is  uncertain,  and  cannot  be  made  certain.  The  build- 
ings are  scattered  some  distance  apart;  a  fence  in- 
closes most  of  the  premises,  including  an  orchard  and 


garden;  and  just  where  such  fence  run,  and  how  much 
of  the  premises  it  inclosed  is  uncertain. 

In  another  case,  very  much  in  point,  of  Sanborn  v. 
Hoyt,  24  Me.  118,  where  the  language  was,  **  excepting 
aud  reserving  all  the  buildings  on  said  premises,"  it 
is  given  as  a  reason  for  restricting  the  exception  to  the 
buildings  alone,  *Hhat  the  tract  of  land  was  conveyed 
by  metes  and  bounds.  It  does  not  appear  that  there 
was  at  the  time  any  lot,  parcel  of  laud,  or  curtilage 
designated  by  occupation  iu  connection  with  the 
buildings." 

Suppose  it  should  turn  oat  that  the  improvements 
(and  a  fence  would  seem  to  be  an  improvement  in  con- 
nection with  a  house,  barn  aud  outhouse,  and  an 
orchard  and  garden)  covered  the  whole  tract.  Then 
of  course  the  exception  would  defeat  the  grant  by 
such  a  construction.  How  much  land  shall  go  with 
buildings  and  improvements,  aud  mill  and  improve- 
ment? Where  shall  the  lines  aud  boundaries  be 
placed?  Who  can  tell?  This  uncertainty  of  descrip- 
tion would  defeat  a  grant,  even.  If  the  estate  cannot 
be  ascertained  by  the  description  of  the  grant,  the 
deed  fails  altogether.  3  Washb.  Reaf  Prop.  629;  Peck 
V.  yfallams,  ION.  Y.  530;  Deery  v.  Cray,  10  Wall.  270. 
This  grant  is  made  with  hereditaments,  appurte- 
nances, reversions  and  remainders,  rents,  issues,  and 
profits,  right,  title,  aud  interest,  claim  or  demand,  of 
aud  to  the  above-bargained  premises  of  the  grantor, 
without  any  exception  of  any  of  the  land. 

There  are  authorities,  perhaps,  in  cases  of  grants, 
that  hold  a  different  doctrine  where  the  language  may 
be  similar;  but  they  all  differ  from  this  case  in  the 
above  particulars.  But  if  iu  just  such  a  case  as  this, 
authorities  could  be  found  to  hold  that  the  excep- 
tion was  of  a  part  of  the  land,  we  should  choose  to 
follow  the  more  reasonable  rule  in  the  above  oases. 
(1)  Then  the  language  of  the  exception  should  be  con- 
strued so  that  nothing  but  the  buildings  themselves 
were  reserved.  (2)  1 1  this  exception  is  to  be  construed 
in  the  light  of  surrounding  circumstances  and  the  situ- 
ation of  the  premises  when  the  deed  was  made,  then 
we  think  the  intention  of  the  parties  very  clear  that 
the  I  lildings  and  mill  were  excepted  only  for  use 
duriiiK  their  existence,  and  that  no  land  in  fee  was 
excepted  with  them.  The  deed  is  to  be  construed 
with  reference  to  the  actual, ngutful  state  of  the  prop- 
erty at  the  time  of  its  execution.  Contemporanea 
exposito  est  optima  et  fn'^-fifisima  in  lege.  The  canal  was 
just  about  being  excavated  through  the  tract  on  the 
upper  side,  which  when  filled  with  water  would 
cause  all  the  tract  to  become  wet,  and  unfit  for  oc- 
cupancy, or  for  houses  and  barns,  orchards  and  gar- 
dens. It  was  known  that  these  were  to  be  very  tempo- 
rary. The  mill  was  a  small  one,  and  the  power  feelile, 
and  which  had  l>een  improvised  by  a  rude  wing-dam 
into  the  river,  and  the  mill  itself  stood  within  the 
margin  of  the  river.  As  soon  as  the  canal  was  finished 
through  the  tract,  soon  after  the  deed  was  made,  a 
series  of  water-powers  of  fifteen  feet  head  were 
opened  all  along  the  northwest  margin  of  the  tract, 
which  made  the  old  mill  of  very  little  value,  and  su- 
perseded its  availability.  Morgan  L.  Martin  had  con- 
trol of  the  hydraulic  facilities  of  the  canal,  and  the 
maiu  consideration  of  the  deed  was  that  he  should 
place  bulk-heads  along  this  tract  throughout.  If  there 
was  to  be  an  exception  of  a  considerable  part  of  the 
tract  to  La  we,  then  Martin  would  not  have  felt  inter- 
ested in  making  such  bulk-heads  along  the  entire 
tract,  and  binding  himself  to  do  so  as  the  consider- 
ation of  his  purchase  of  an  undivided  half  of  the 
whole  tract.  These  facts  and  circumstances  most 
clearly  indicate  the  intention  of  the  parties  that  the 
exception  should  be  limited  to  the  buildings  and  mill 
alone,  and  that  they  should  be  only  temporarily  used 
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by  Lawe,  and  that  upon  the  oompletlon  of  the  canal 
they  would  be  abandoned  as  worthiest}. 

We  are  satisfied  that  the  Circuit  Court  placed  the 
proper  construction  npon  the  deed. 

The  judgment  of  the  Circuit  Court  is  aflirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

CONTBACT  —  OVEKPAYMENT  —  DEDUCTION  PBOM 
AMOUNT  DUE  ON  OTHER  CONTRACTS— EXTINGUISHMENT 

07  DEMANDS.— (1)  Where  in  an  action  against  the 
State  to  recover  money  due  on  three  contracts,  it  ap- 
peared that  the  plaintiffs  had  been  overpaid  onthe  first 
contract,  held,  that  such  overpayment  was  to  be  de- 
ducted from  any  amount  found  due  to  plaintiff  on  the 
other  contracts.  (2)  Equity  requires  that  one  demand 
shall  be  extinguished  by  another  by  deducting  the  less 
from  the  greater,  and  the  existence  of  the  means 
of  payment  in  the  hands  of  the  creditor  and  the 
lapse  of  time  are  conclusive  evidence  of  the  pre-exist- 
ing fact  of  an  aoual  discharge  of  the  accruing  debt,  or 
are  of  themselves  facts  which  require  a  court  of  equity 
to  adjudge  such  application  to  have  been  made.  Oct. 
5, 1886.    Belden  v.  State.    Opinion  by  Danforth,  J. 

Deed— BOUNDARY— **  on  west  by  Wood  creek  "— 
WHEN  conveys  NO  RIGHTS  IN  WATER.— We  are  of 
opinion  that  the  plaintiff's  grantor,  Hancock,  took 
title  under  his  deed  only  to  the  strip  of  upland,  thirty 
feet  wide,  lying  between  William  street  and  Wood 
creek,  and  that  he  acquired  no  right  in  the  land  under 
the  waters  of  the  creek  or  In  the  water  power.  This 
we  think  is  the  true  construction  of  the  deed  from  the 
referee  in  the  foreclosure  suit  to  Hancock  in  view*  of 
the  situation  of  the  property  and  of  the  circumstances 
existing  at  the  time  of  the  conveyance  and  prior 
thereto.  The  description  in  the  deed  from  the  referee 
is  similar  to  that  contained  in  the  deed  of  the  Phoenix 
barn  lot,  dated  in  1863,  from  John  H.  Boyd  and  wife 
to  Gibbs,  under  whose  lessee,  Irwin,  Hancock  after- 
ward held  the  premises  in  dispute  until  the  sale  under 
the  foreclosure.  The  Phoenix  bam  lot  consisted  of  a 
strip  of  land  on  the  easterly  side  of  Wood  creek  lying 
between  William  street  and  the  bank  of  the  creek, 
which  was  precipitous,  being  a  natural  wall  of  stone, 
the  top  of  which  was  from  twelve  to  fifteen  feet  above 
the  surface  of  Wood  creek  when  the  water  was  high. 
This  strip  of  land,  called  the  barn  lot,  was  about  185 
feet  long  and  30  feet  wide  from  William  street  to  the 
edge  of  the  bank.  It  had  for  many  years  prior  to  1863 
been  used  as  a  barn  site,  and  was  so  used  for  several 
jears  thereafter.  No  attempt  appears  to  have  been 
made  by  any  occupant  of  the  barn  lot  prior  to  1875,  to 
make  any  use  of  Wood  creek  for  power  or  otherwise. 
The  water  power  of  the  creek  had  been  used  for  a 
great  number  of  years  by  a  factory  and  grist  mill  north 
of  and  adjoining  the  bam  lot,  at  or  near  the  mouth  of 
the  creek.  These  establishments  were  supplied  by 
means  of  a  dam  built  across  the  creek  at  the  north  end 
of  the  barn  lot,  which  dam  had  stood  from  1818  to  1829 
and  from  1841  to  1864,  when  it  was  carried  away. 
While  the  dam  stood  it  set  back  the  water  opposite  the 
bam  lot  8o  as  to  deprive  it  of  any  fall,  and  thus,  as 
well  as  by  the  natural  conformation  of  the  land,  the 
barn  lot  was  entirely  separated  from  the  creek,  and 
was  in  fact  enjoyed  and  treated  as  a  separate  property. 
In  1863,and  while  the  mill  and  factory  were  in  operation 
and  the  dam  was  standing,  using  all  the  water  power  of 
the  stream  opposite  the  barn  lot,  Boyd  and  his  wife 
conveyed  to  Gibbs  the  lot  known  as  the  Phoenix  barn 
lot,  by  the  following  descripllon :  **  Bounded  south  by 
James  Greenough^s  lot,  west  by  Wood  creek,  north  by 
the  axe  helve  shop  lot,  and  eaat  by  William  street; 
the  lot  thereby  conveyed  Is  about  185  feet  on  William 


street,  and  about  80  feet  wide  from  Wood  oreek  to 
William  street."  Glbbs  continued  to  use  the  lot  ex- 
clusively for  the  purposes  of  a  barn  until  1868»  whaa 
he  leased  the  same  to  Irvin.  Irvin  sub-  leased  to  Bald- 
win &  Perry  the  southerly  portion  of  the  lot,  and  to 
James  D.  Hancock  the  northerly  fifty-five  feet  thereof. 
The  dam  previously  existing  having  been  carried  away 
in  1865,  Hancock,  in  1875,  for  the  first  time  un- 
dertook to  use  the  water  power  opposite  the 
lot  occupied  by  him.  While  Hancock  was  in 
operation  as  lessee,  the  whole  property  known,  as 
the  mill  lot  was  sold  under  judgment  of  fore- 
closure of  the  Williams  mortgage  —  which  was  a 
lien  paramount  to  the  title  of  Gibbs  and  his  lessees — 
and  at  the  foreclosure  sale,  which  took  place  August 
31, 1876,  Hancock,  the  grantor  of  the  plaintiff,  became 
the  purchaser  of  the  lot  In  question,  and  It  was  con- 
veyed to  him  by  the  referee,  by  deed  dated  September 
5, 1876,  wherein  it  was  described  as  "  bounded  on  the 
north  by  lot  T,  on  the  west  by  Wood'  creek,  on  the 
south  by  a  lot  marked  228,  on  the  east  by  WilUam  street, 
the  lot  hereby  conveyed  being  55  feet  in  length  along 
William  street,  from  and  off  the  north  end  of  said 
bam  lot,  and  about  30  feet  in  width  from  Wood  creek 
to  William  street."  At  the  same  sale>,  at  which  Han- 
cock was  present,  and  before  be  purchased  the  lot, 
other  parts  of  the  mortgaged  premises,  together  with 
'*  all  the  waters,  and  land  under  the  water,  of  Wood 
creek,'*  within  the  boundaries  of  the  old  mill  lot.  In- 
cluding the  land  under  water  and  the  waters  in  front 
of  the  bam  lot,  were  sold  by  the  referee  to  parties 
other  than  Hancock,  but  the  referee  In  this  action 
finds  that  Hancock,  at  the  time  of  his  purchase  and  of 
receiving  his  deed,  did  not  know  of  this  prior  sale  of 
the  waters  in  question.  In  view  of  the  location  and 
physical  condition  of  the  property,  its  history,  and  the 
definite  specification  of  the  dimensions  of  the  plat  con- 
veyed to  Hancock,  we  think  it  quite  clear  that  the  in- 
tention was  to  convey  only  the  strip  of  upland  80  feet 
wide  lying  between  the  edge  of  the  creek  bank  and 
William  street,  and  that  the  description  was  not  in- 
tended to  inclade  any  part  of  the  waters  of  Wood 
creek  or  any  water  rights  therein.  Higenbotham  v. 
Stoddard,  72  N.  Y.  94.  Oct.  5, 1886.  HaU  ▼.  WhUehaU 
Water  Power  Co.    Opinion  by  Rapallo,  J. 

Election  of  remedies— action  for  priob— re- 
scission FOR  FRAUD — PRACTICE. — (1)  The  mere  bring- 
ing of  an  action  for  the  price  of  goods  sold,  unless 
brought  with  knowledge  of  fraud  in  the  sale,  is  not  a 
binding  election  or  waiver  of  the  right  to  rescind; 
and  to  disclose  error  in  the  conclusion  of  a  referee 
that  the  action  for  the  price  was  so  brought  the  record 
must  show  a  request  to  find  that  he  had  such  knowl- 
edge. (2)  The  burden  of  showing  error  in  the  conclu- 
sion of  a  referee  is  on  appellant.  (3)  The  court  will 
look  into  the  evidence  to  supply  a  fact  not  found  for 
the  purpose  of  affirming  a  judgment,  but  not  to  re- 
verse it.  A  finding  unsupported  by  any  evidence  is 
an  error  of  law,  but  in  order  to  raise  the  point  in  this 
court,  it  must  have  been  excepted  to.  Oct.  6, 1886. 
Equitable  Co-operative  Foundry  Co.  v.  Hersee,  Opin- 
ion by  Rapallo,  J. 

FRAUDUIiENT   CONVEYAFCB— ERROR  IN    RBGBIYINa 

AND  EXCLUDING  EVIDENCE.—  (1)  Wljcre  in  an  action 
brought  to  set  aside  a  conveyance  upon  the  ground 
that  it  was  made  for  the  purpose  of  hindering,  delay* 
ing  and  defrauding  creditors,  the  evidence  of  fraudu- 
lent intent  is  not  conclusive  or  strongly  preponderat- 
ing upon  that  fact,  the  erroneous  admission  or  exclu* 
sion  of  evidence  is  error.  (2)  Defendant,  after  a  con* 
veyanee  to  G.,  who  paid  full  value  upon  the  transfer, 
gave  a  chattel  mortgage  to  his  wife  conveying  such 
property  as  he  had  remaining.  This  fact  was  proved 
upon  the  oral  examination  of  def^idant  prodooed  as 
Digitized  by  VjODQIC 
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a  witness  for  the  plaintiff,  the  ooart  admitting  the 
eTidenoe,  althongh  objected  to  on  the  grounds  (1)  that 
it  was  inoompeteut,  and  (2)  that  the  mortgage  should 
be  produced.  On  cross-examination  defendant  off- 
ered to  show  what  had  been  done  with  the  mortgage 
after  it  had  been  executed,  and  the  circumstances  in 
which  H  was  given,  but  upon  objection  the  evidence 
was  excluded,  field,  error.  (3)  In  a  case  where  the 
evidence  is  not  preponderating  on  one  side  or  the 
other,  evidence  of  the  attendant  circumstances  should 
be  heard  and  considered,  as  bj  excluding  the  same  in- 
justice may  be  done.  Oct.  5, 1886.  Nugent  v.  Joco&s. 
Opinion  by  Bnger,  C.  J. 

078TEB8— TAKING  FROM  BKD— LAWS  1866,  CHS.  404, 
75^— GRANT  OF  LAND  UNDER  WATER  BY  StATB— QUES- 
TION roR  JURY. — By  common  law,  oysters  planted  in 
a  bed  clearly  marked  out  and  defined  in  the  tide 
waters  of  a  bay  or  arm  of  the  sea,  which  is  a  common 
fishery  to  all  the  inhabitants  of  the  State  where  the 
bay  or  arm  of  the  sea  is  situated,  where  there  are  no 
oysters  growing  spontaneously  at  the  time,  are  the 
property  of  the  person  who  plants  them,  and  the  tak- 
ing them  by  another  person  is  a  trespass  for  which  an 
action  lies.  Fleet  v.  Hegeman,  14  Wend.  42,  Decker  v. 
Fisher,  4  Barb.  592:  Loundes  v.  Dickerson,  34  id.  589. 
This  planting  of  oysters  in  tide  waters,  and  the  right 
of  property  in  the  person  planting  them,  is  not  re- 
garded as  an  exclusive  appropriation  of  the  right  of 
flshexy  common  to  all  the  inhabitants  of  the  State,  but 
as  a  legitimate  exercise  of  the  common  right,  not  in- 
consistent with  its  reasonable  enjoyment  by  others. 
Cases  supra.  The  right  to  plant  oysters  in  the  tide 
waters  of  bays  and  arms  of  the  sea,  upon  the  lands  of 
the  State  adjacent  to  the  county  of  Richmond,  not  be- 
ing a  natural  oyster  bed,  is  now  recognized  by  the 
statute  which  prohibits  any  person  to  interfere  with 
oysters  so  planted  without  the  consent  of  the  owner. 
Laws  of  1886,  ohs.  404,  753.  The  space  on  which  the 
plaintiff's  oysters  were  planted  had  been  used  as  an 
oyster  bed  for  more  than  fifty  years,  and  there  can  be 
no  doubt  that  both  by  the  common  law  and  the  stat- 
ute the  plaintiff  was  in  the  lawful  use  of  the  oyster 
bed  on  April  28,  1881,  when  the  commissioners  of  the 
land  office  granted  to  Baltazer  Kreischer,  the  owner 
of  the  adjacent  upland,  the  laud  under  water,  embrac- 
ing the  oyster  bed  of  the  plaintiff.  The  defendants 
justify  their  act  in  depositing  the  material  dredged 
from  other  premises  upon  the  plaintifiTs  oyster  bed, 
thereby  covering  and  destroying  the  oysters  thereon, 
under  the  grant  of  the  State  to  Baltazer  Kreischer. 
Unless  the  defendants  are  protected  by  this  grant, 
there  can,  we  think,  be  no  doubt  that  their  act  in  de- 
positing this  material  in  the  waters  of  the  buy  is  un- 
lawful, and  that  upon  familiar  principles  the  plaintiff 
is  entitled  to  recover  damages  for  the  special  injury 
occasioned  to  him  thereby.  The  grant  contains  the 
following  material  exception:  *' Excepting  and  re- 
serving to  all  and  every  the  said  people  the  full  and 
free  right,  liberty  and  privilege  of  entering  upon  and 
using  all  and  every  part  of  the  above  described  prem- 
ises in  as  ample  a  manner  as  they  might  have  done 
had  this  power  and  authority  not  been  given  until  the 
same  shall  have  been  actually  appropriated  and  ap- 
plied to  the  purposes  of  commerce  by  erecting  a  dock 
or  docks  thereon,  or  for  the  beneficial  enjoyment  of 
the  same  by  the  adjacent  owner."  It  is  clear  from  the 
words  of  the  exception  that  the  plaintiff's  right  to  the 
continued  use  of  the  oyster  bed,  and  his  property  in 
the  oysters  thereon,  was  not  eo  inatanti  terminated 
on  the  execution  and  delivery  of  the  g^nt.  It  is  un- 
necessary to  inquire  what  the  right  of  plaintiff  would 
have  been  if  the  grant  had  been  absolute  and  unquali- 
fied. It  is  sufficient  for  the  present  purpose  to  notice 
that  it  did  not  confer  any  right  to  interfere  with  the 


uses  to  which  the  land  was  then  appropriated,  or  with 
the  common  rights  of  fishery  and  navigation,  until  the 
granted  premises  should  be  '*  actually  appropriated 
and  applied "  by  the  grantee  to  the  purposes  men- 
tioned in  the  grant.  It  was  claimed  on  the  trial  in 
behalf  of  the  defendants,  that  the  filling  in  in  June, 
1881,  over  the  plaintiff's  oyster  bed,  was  with  a  view 
to  the  construction  of  a  dock  for  the  beneficial  enjoy- 
ment of  the  premises  embraced  in  the  grant,  and  was 
therefore  a  lawful  act,  constituting  an  actual  appropri- 
ation of  the  premises  within  the  exception.  The 
plaintiff's  counsel  asked  to  have  the  question,  whether 
under  the  evidence  there  had  been  an  actual  appropri- 
ation of  the  premises  under  the  grant,  submitted  to 
the  jury.  The  court  refused  the  request,  and  there- 
upon directed  a  verdict  for  the  defendants,  to  which 
the  plaintiff's  counsel  excepted.  We  think  the  excep- 
tion was  well  taken.  We  do  not  intend  to  intimate 
any  opinion  as  to  what  conclusion  should  have  been 
reached  by  the  jury  upon  the  question,  whether  this 
deposit  was  made  with  a  view  to  the  improvement  of 
the  land  embraced  in  the  grant.  It  seems  quite  clear 
that  the  primary  object  of  the  dredging  was  to  deepen 
the  water  in  front  of  other  premises  occupied  by  the 
defendants.  One  of  the  defendants  testified  that  they 
deposited  the  material  with  a  view  to  making  a  dock 
on  the  premises  embraced  in  the  grant.  It  appears 
however  that  nothing  was  done  in  execution  of  this 
purpose  beyond  depositing  this  loose  material,  which 
was  left  subject  to  the  action  of  the  winds  and  tides, 
and  the  purpose  of  building  a  dock,  if  originally  en- 
tertained, was  evidently  abandoned.  Under  the  cir- 
cumstances it  was,  we  think,  for  the  jury  to  say 
whether  the  depositing  of  the  material  from  the 
dredging  over  the  plaintiff's  oyster  bed  was  with  a  bona 
fide  view  to  the  improvement  of  the  premises,  or  was 
done  simply  as  a  convenient  way  of  getting  rid  of  the 
material,  and  without  any  intention  of  making  an  act- 
ual appropriation  of  the  premises  within  the  grant. 
Oct,  5,  1886.  Post  V.  Kreischer.  Opinion  by  An- 
drews, J. 

Trust— CONTRACT— TRUSTEE  PBRSONAIiliY  INTER- 
ESTED.— The  law  permits  no  one  to  act  in  the  attitude 
of  selling  as  owner  and  levying  as  trustee,  and  it  does 
not  alter  the  case  that  the  transaction  was  just  and 
fair.  Plaintiff  M.,  who  was  a  director,  president  and 
holder  of  the  first  mortgage  bonds  of  a  railroad  com- 
pany, with  others,  on  August  13, 1875,  entered  into  an 
agreement  with  defendant  M.,  who  subsequently  as- 
signed the  same  to  the  defendant  railroad  company, 
it  agreeing  to  carry  out  its  provisions.  This  agree- 
ment, after  reciting  the  fact  of  the  insolvency  of  the 
railroad  company  of  which  plaintiff  M.  was  director, 
etc.,  provided  that  plaintiff  M  should  at  once  proceed 
to  have  the  mortgage  securing  the  bonds  foreclosed, 
obtain  a  sale  of  all  the  property,  etc.,  of  said  company, 
and  that  he  should  purchase  the  property  on  the  sale 
or  sales  and  convey  the  same  to  the  defendant  M.,  or 
to  a  railroad  company  which  was  then  proposed  to  be 
organized.  Defendant  M.  on  his  part  agreed  to  de- 
liver to  plaintiffs  the  first  mortgage  bonds  of  the  new 
company  to  an  amount  equalling  fifty  per  cent  of  the 
principal  and  interest  of  the  bonds  held  or  represented 
by  plaintiffs  in  the  old  company.  On  September  14, 
1875,  by  an  agreement  between  plainti£b  as  individ- 
uals and  the  defendant  railroad  company,  signed  by 
plaintiff  M.  as  president  of  the  new  company,  the  orig- 
inal contract  was  renewed  and  was  attached  thereto. 
In  an  action  to  enforce  specific  performance  of  the  ob- 
ligation of  the  defendant  company  under  its  contract 
of  assumption,  held,  that  said  contract  was  void  under 
the  rule  that  all  contracts  made  by  a  trustee  or  fidu- 
ciary in  which  he  is  personally  interested  is  voidable 
at  the  election  of  the  party  he  represents,  andjthe  fact 
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that  M.*8  associates  were  not  themselves  disabled  from 
ooutraoting  with  the  corporation,  made  no  difference 
in  the  application  of  the  rule.  Oct.  5,  1886.  Aftinson 
V.  Syracuse^  Geneva  <fc  Coming  R.  Co,  Opinion  by 
Andrews,  J. 

Wllili— '  DYING  WITHOUT  ISSUE  "—CONTINGENT  ES- 
TATE OB  FEE  —Testator,  bj  his  will,  disposed  of  his  es- 
tate—real exclusively— as  follows :  **  First,  my  debts 
and  funeral  charges  to  be  paid  first  out  of  my  estate ; 
second,  all  my  real  estate,  as  now  in  my  actual  posses- 
sion, being  my  homestead  farm  situate  in  the  county 
of  Albany,  I  devise  to  my  son  Coruelius,subject  to  the 
proyiso  hereinafter  contained.'*  *  ♦  ♦  After  providing 
for  a  life  support  for  his  wife  out  of  the  estate,  the  will 
oontinned :  *'Niuth,the  legacies  above  mentioned  are  to 
be  paid  to  the  legatees  by  my  son  Cornelius  in  consid- 
eration of  my  devising  unto  him  the  aforementioned 
real  estate,  to  be  paid  to  them  respectively  within  two 
years  after  my  death ;  tenth,  in  conclusion,  my  will  is 
that  if  my  son  Cornelius  dies  without  issue,  that  then 
the  estate  herein  devised  to  him  shall  go  to  my  grand- 
children hereafter  named,  *  *  *  share  and  share 
alike,  and  in  c^e  my  son  Cornelius  should  die  before 
the  provisions  of  this  will  become  an  act,  the  devisees 
last  named  shall  perform  and  fulfill  all  the  conditions 
required  of  my  son  Cornelius  to  the  legatees  named  in 
my  last  will."  Cornelius  survived  the  testator,  but 
died  without  issue.  Held^  that  the  words  *'  if  my  son 
Cornelius  dies  without  issue,"  in  the  tenth  clause, 
standing  alone,  referred  to  his  death  in  the  life-time 
of  the  testator,  which  would  give  Cornelius  an  abso- 
lute fee;  but  taken  in  connection  with  the  second 
clause  thereof,  and  its  context,  they  referred  to  bis 
death  without  issue,  either  before  or  after  the  testa- 
tor's, in  which  event  the  gift  over  to  the  grandchil- 
dren was  to  take  effect.  Oct.  5,  1886.  Vanderzee  y. 
HctstoeU,    Opinion  by  Andrews,  J. 


ABSTR/LCTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Corporation— INSURANCE   company- stock  and 

MUTUAIi  departments— SURPLUS  EARNINGS— RIGHTS 

OF  STOCKHOLDERS.— The  surplus  earnings  accumulated 
from  the  operations  of  the  stock  department  of  an  in- 
surance company  run  upon  the  stock  and  mutual  prin- 
ciples—the  business  of  the  two  departments  being  en- 
tirely distinct  and  conducted  separately,  the  taxes  of 
the  guaranty  capital  of  the  stock  department  being 
paid  by  the  company  and  charged  to  the  stock  depart- 
ment, and  none  of  the  earnings  of  the  stock  depart- 
ment being  paid  to  the  holders  of  mutual  policies — 
upon  the  winding  up  of  the  affoirs  of  the  stock  de- 
partment beloug  to  the  stock  department,  and  should 
be  distributed  among  the  shareholders  of  the  fund  of 
that  department  according  to  their  several  shares. 
Mass.  Sup.  Jud.  Ct.,  Sept.  10,  1886.  Traders  A  Me- 
chanics* Ins.  Co.  V.  Brovon.    Opinion  by  Gardner,  J. 

Criminal  law— aider  and  abettor— instruc- 
tions.—Where  the  indictment  charges  a  person  alone 
with  the  commission  of  a  crime,  he  cannot  be  con- 
victed as  an  aider  and  abettor;  and  it  is  error  for  the 
court  to  instruct  the  jury  '*  that  they  must  find  the 
defendant  guilty  if  they  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  being  in  convenient 
distance  for  the  purpose,  he  aided  and  abetted 
others"  in  the  commission  of  the  crime.  Black- 
stone,  in  the  second  volume  of  his  Commentaries.  34, 
says:  *'A  principal  in  the  first  degree  is  he  that  is  the 
actor  or  absolute  perpetrator  of  the  crime;  and  in  the 
second  desipree,  he  who  is  present,  aiding  and  abetting 
the  fact  to  be  done,  which  presence  must  not  always 


be  an  actual  and  immediate  standing  by,  within  6i|^t 
or  hearing  of  the  fact,  but  there  may  be  alBo  a  oon- 
structive  presence,  as  when  one  commits  a  robbery  or 
a  murder,  and  another  keeps  watoh  or  goard  at  some 
convenient  distance.*'  It  is  true  that  they  are  both 
principals.  The  one  who  is  the  absolute  perpetrator 
is  principal  in  the  first  degree;  the  other,  who  aids 
and  abets,  is  principal  in  the  second  degree.  To  make 
a  man  principal  In  the  second  degree  there  most  be  a 
principal  in  the  first  degree  to  do  the  principal  ftict— 
to  perpetrate  the  main  fact.  Failing  in  that,  there  can 
be  no  principal  in  the'second  degree.  The  principal  in 
the  first  degree  is  the  one  who  actually  oommits  the 
criminal  act.  By  this  act  he  is  guilty,  without  refer- 
ence to  the  act  of  the  principal  in  the  second  degree. 
It  does  not  require  the  aid  of  his  act  to  complete  the 
guilt  of  the  principal  of  the  first  degree,  but  the  prin- 
cipal of  the  second  degree  cannot  be  guilty  of  crime 
unless  the  principal  of  the  first  degree  actnaUy  perpe- 
trates the  act.  By  perpetrating  it  he  is  guilty, although 
the  principal  in  the  second  degree  fails  to  do  his  part; 
but  if  the  principal  In  the  first  degree  fails  in  his  part, 
the  principal  in  the  second  degree,  although  he  has 
done  his,  is  not  guilty.  8o  one  cannot  be  guilty  of 
aiding  and  abetting  the  perpetration  of  a  crime  with- 
out first  showing  that  the  crime  has  been  actually  com- 
mitted by  another  party.  One  cannot  be  aider  and 
abettor  of  himself  in  the  commission  of  a  crime.  Two 
or  more  persons  must  act.  So  one  cannot  be  con- 
victed as  aider  and  abettor  of  a  criminal  act  without 
proving  that  some  one  else  participated  by  actually 
perpetrating  the  crime.  While  it  is  well  settled  that 
two  or  more  persons  indicted  as  the  actual  perpetra- 
tors of  a  crime  may  be  convicted  as  prlucipals,althongh 
some  of  them  were  merely  aiders  and  abettors  (see 
Thompson  v.  Com.,  1  Mete.  13 ;  Young  v.  Com.,  8  Bush* 
366),  yet  the  principle  of  these  cases  does  not  meet  the 
question  here.  There  the  principal  and  the  aiders  and 
abettors  were  jointly  Indicted  as  principals.  Th^ 
were  notified  by  the  indictment  that  the  Common- 
wealth would  try  to  make  a  complete  offense  against 
all  of  them  by  proving  the  separate  acts  of  each  relat- 
ing to  the  perpetration  of  the  deed.  These  cases  do 
not  show  that  a  person  indicted  as  the  perpetrator  of 
a  crime  can  be  convicted  upon  proof  that  some  one 
else,  not  charged  or  named  in  the  indictment,  was  the 
perpetrator,  and  the  person  charged  merely  his  aider 
and  abettor  by  doing  some  act  possibly  out  of  sight  or 
hearsay  of  the  principal  fact.  We  conclude  therefore 
(1)  that  the  Commonwealth  may.  If  it  chooses,  indict 
both  principal  and  aider  and  abettor  jointly  as  princi- 
pals, and  secure  a  conviction  against  both  without  vio- 
lating the  rule  of  the  Code,  because  they  are  then  fur- 
nished with  a  statement  of  the  facts  constituting  thelv 
crime;  or  (2)  the  aider  and  abettor  may  be  indicted 
alone,  but  in  that  case  he  ought  to  be  furnished  wltii 
a  statement  of  the  acts  constituting  the  crime.  This 
can  only  be  done  by  setting  out  in  the  Indictment  the 
acts  of  the  principal  actor,  etc.  By  this  course  the 
Commonwealth  cannot  be  wronged,  and  the  defend- 
ant cannot  be  taken  unawares  or  by  surprise,  because 
the  Commonwealth  informs  him  of  a  full  statement  of 
the  facts  of  which  he  Is  charged.  We  have  examined 
the  authorities  with  reference  to  this  matter  exten- 
sively, and  find  but  one  expression  in  any  of  the  works 
on  criminal  law  that  militates  against  the  Tlews  here 
expressed.  In  Mr.  Bishop's  Criminal  Proceedings 
(vol.  2,  p.  3)  he  states  that  the  aider  and  abettor  mi^ 
be  indicted  and  tried  without  naming  the  principal  in 
the  indictment.  He  refers  to  but  one  case  to  support 
that  view,  to-wlt.  King  v.  Borthwick,  1  Doug.  207. 
That  case  does  not  treat  of  the  question  at  all,  but  by 
inference  it  is  an  authority  against  the  view  taken  by 
Mr.  Bishop.  Ky.  Ct.  App.,  Sept.  16,  1886.  MulHoan 
V.  Commonioealth.  Opinion  by  Bennett,  J, 
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HOMICrDS—DBUNKXNNBSS— MISTAKE  IN  IDEN- 

TTTT.— Tbe  ouly  reason  assigned  for  the  cruel 
and  reckless  murder  is  that  at  the  time  of  the 
kUling  the  accused  was  nnder  the  influence  of  liquor. 
This  is  no  excuse  for  crime ;  and  to  hold  that«the  com- 
mission of  one  wrongful  act  is  an  excuse  or  mitigation 
of  a  still  greater  oflfense  would  be  to  license  the  reck- 
less violators  of  the  law  to  seek  revenge  in  taking  the 
lives  of  those  who  had  inflicted  upon  tbem  either  act- 
ual or  imaginary  injuries.  Insanity,  when  established, 
constitutes  a  defense  when  one  is  charged  with  crime, 
because  the  accused  is  in  such  a  condition  as  not  to 
know  right  from  wrong,  or  that  it  was  wrong  to  take 
human  life ;  but  when  using  stimulants  that  inflame 
the  passion  for  the  time  being,  and  embolden  one  to 
do  that  which  he  would  not  do  if  sober,  affords  no  ex- 
cuse, nor  does  it  lessen  the  degree  of  tbe  offense.  It  is 
argued  by  counsel  for  the  accused  that  he  supposed  he 
was  shooting  at  the  one  man  when  he  killed  the  other, 
and  for  that  reason  the  offense  was  manslaughter,  and 
not  murder;  or  that  his  intoxicated  condition  reduced 
the  degree  of  the  offense,  as  the  killing  of  either 
Anglin  or  the  conductor  was  not  contemplated  by  the 
accused.  Taking  any  view  of  the  questions  raised  by 
counsel,  the  «rime  committed  was  that  of  murder, 
and  the  accused  could  only  have  been  acquitted  on 
the  ground  of  insanity.  Ky.  Ct.  App.,  Sept.  18, 1880. 
Burchett  v.  Commonwealth,   Opinion  by  Pryor,  C.  J. 

Executors  antd  administrators— riTiiB  to  assets 
—ACTS  BEFORE  APPOINTMENT.— An  administrator  is  a 
mere  officer  of  the  law,  and  his  title  to  the  assets  of  the 
estate  is  official,  and  not  personal,  and  cannot  t>e  af- 
fected to  the  prejudice  of  the  estate  by  any  acts  of  his 
prior  to  his  appointment.  Any  other  rule  would  be  a 
very  dangerous  one.  It  would  put  it  in  the  power  of 
the  widow  or  other  person,  by  first  wrongfully  inter- 
meddling with  or  disposing  of  the  assets,  and  then  ol>- 
tainlng  letters  of  administration,  to  squander  the 
whole  estate,  aiid  defraud  both  creditors  and  next  of 
kin  out  of  their  rights.  1  Pars.  Cont.  132:  Doe  v. 
Glenn.  1  Adol.  &  E.  49;  Wilson  v.  Hudson,  4  Harr.  168; 
Oouldsmith  v.  Coleman,  57  Ga.  425;  Leber  v.  Kauffelt, 
5  Watts.  &  8.  445;  Gilkey  v.  Hamilton,  22  Mich.  282. 
Minn.  Sup.  Ct.,  July?,  1886.  Wiswell  v.  WisweO. 
Opinion  by  Mitchell,  J. 

PRAUDUI.BNT    CON VKYANCB9— WHEN    GOOD    AS   TO 

PARTIES.— Where  by  statute  a  sale  or  assignment  of 
property  by  a  debtor  to  defraud  his  creditors  Is  de- 
clared void  as  to  such  creditors,  and  it  is  made  a  penal 
offense  for  any  person  to  be  a  party  to  such  transac- 
tion, such  a  transaction  is  yet  good  as  between  the 
parties  to  it.  It  is  suggested  that  the  attention  of  this 
court  was  not  called  to  this  provision  of  law,  which 
was  then  in  force  when  the  case  of  Clemens  v.  Clem- 
ens, 28  Wis.  697,  was  decided,  and  it  was  urged  by  the 
learned  counsel  for  the'appellant  that  this  section  is 
inconsistent  with  the  ruling  in  that  case,  and  that  this 
statute  brings  the  case  within  the  rule  stated  in  Mel« 
cholr  V.  McCarty,  31  Wis.  252,  and  Clark  v.  Lincoln 
Lumber  Co.,  59  id.  655.  The  rule  there  laid  down  Is 
"that  a  contract  made  in  violation  of  a  statute  is 
void,  although  the  statute  fails  to  provide  expressly 
that  contracts  made  in  violation  of  its  provisions  shall 
not  be  valid."  It  is  also  held  that  the  imposition  of  a 
penalty  for  doing  an  act  is  in  general  equivalent  to  a 
prohibitory  act.  Benjamin,  in  his  work  on  Sales  (vol. 
2,  p.  707  [4th  Am.  ed.] )  says:  **Whereever  the  law  im- 
poses a  penalty  for  making  a  contract,  it  impliedly 
forbids  parties  from  making  such  a  contract.**  See 
cases  cited  in  note  26.  It  will  be  seen  by  an  examina* 
tion  of  the  statutes  of  the  States  in  which  the  courts 
have  held  contracts  of  the  nature  in  question  valid  as 
to  the  parties,  many  of  them  have  also  a  statute  simi- 
lar to  the  penal  statute  above  quoted,  and  in  England 


there  is  and  was  a  similar  provision.  But  it  is  held 
that  notwithstanding  this  penal  statute  for  punishing 
parties  who  attempt  to  defraud  creditors  by  a 
transfer  of  the  property  of  the  debtor,  such  con- 
tracts are  good  as  between  the  parties.  If  there 
were  no  law  regarding  such  contracts  except  the  penal 
act,  the  rule  stated  by  this  court  in  the  case  above 
quoted  would  apply,  though  the  penal  act  does  not  ex- 
pressly prohibit  the  making  of  the  contract,  on  the 
presumption  that  the  Legislature  intended  to  abso- 
lutely prohibit  tbe  making  of  such  contract,  and  so 
render  them  void  as  to  the  parties ;  but  tbe  same  Leg- 
islature which  passed  the  penal  act  says  that  such  con- 
tracts, when  made,  shall  be  void  only  as  to  cred- 
itors of  the  grantor,  and  by  the  strongest  implication, 
that  they  shall  be  valid  as  to  all  other  persons.  The 
courts  have,  in  the  interest  of  morality  and  a  sound 
public  policy,  refused  to  enforce  contracts  made  in 
violation  of  law;  and  generally  have  refused  to 
enforce  them  when  the  law  simply  punishes  the 
making  of  certain  contracts,  upon  a  presumption 
that  the  law-making  power  intended  that  all 
such  illegal  and  punishable  acts  should  be  void 
when  there  is  nothing  in  tbe  law  showing  a  contrary 
intent.  In  this  case  however  the  law-making  power 
has  declared  that  contracts  of  tbe  nature  in  question 
shall  be  void  only  as  to  creditors^  and  good  as  between 
all  other  parties;  and  the  act  punishing  the  parties  to 
the  fraudulent  contract  ought  not  therefore  upon  a 
mere  presumption  to  change  the  intent  of  the  Legis- 
lature which  declares  the  contract  valid  as  to  tbe  par- 
ties. Construing  the  two  acts  together,  it  is  tbe  same 
as  though  there  were  a  provision  in  the  penal  act  by 
which  it  was  expressly  declared,  that  although  tbe 
parlies  shall  be  punished  for  attempting  to  defraud 
creditors,  still  any  transfer  or  sale  of  property  made  for 
that  purpose  shall  be  valid  between  the  parties  making 
it.  This  is  the  construction  which  has  been  given  to 
this  law  whenever  the  attention  of  the  courts  has 
been  called  to  the  effect  which  the  i>enal  act  should 
have  upon  it.  Carpenter  v.  McClure,  89  Vt.  9-18.  In 
this  case  the  court  says :  *'  If  such  transactions  were 
made  punishable  as  ofifenses,  and  the  statute  did  not 
contain  this  section  [referring  to  the  section  declaring 
the  contract  void  as  to  creditors  only],  it  could  more 
properly  be  urged  that  they  were  in  all  respects  to  be 
governed  by  the  laws  relating  to  prohibited  transac- 
tions; but  while  one  section  prohibits  the  covinous 
contract,  the  other  limits  the  resulting  invalidity 
to  the  innocent  parties  against  whose  interest  it  is  di- 
rected.*' We  think  this  is  the  true  construction  to  be 
given  to  the  two  acts,  and  that  consequently  the  penal 
statute  referred  to  does  not  invalidate  the  contract  as 
between  tbe  parties.  Wis.  Sup.  Ct.,  Sept.  21,  1886. 
Davey  v.  Kelley.    Opinion  by  Taylor,  J. 

Infants— GOODS  sold  to  partnership  —  avoid- 
ance.— In  an  action  upon  contract  for  goods  sold  and 
delivered  to  a  partnership,  one  member  of  which  is  a 
minor,  the  plea  of  infancy  may  be  interposed  by  him 
in  bar  of  any  claim  of  personal  liability  upon  the  con- 
tract. Conrad  v.  Lane,  26  Minn.  389.  The  goods  hav- 
ing been  furnished  to  a  partnership  of  which  defend- 
ant was  shown  to  be  a  member,  the  court  ruled  that 
he  was  liable,  on  the  ground,  substantially,  that  by 
engaging  in  business  as  a  member  of  the  firm  he  held 
himself  out  as  competent  to  bind  himself  by  contract, 
and  hence  is  estopped  to  set  up  his  infancy  as  a  sole 
defense.  The  rule  is  not  however  changed  by  the  fact 
that  he  was  a  member  of  a  partnership.  His  contracts 
are  voidable,  as  in  other  cases.  Mason  v.  Wright,  13 
Mete.  308;  Smith  v.  Kelley,  id.  309;  Todd  v.  Clapp,118 
Mass.  495;  Schooler  Dom.  Rel.,  §§  424.  425.  In  Kemp 
V.  Cook,  18  Md.  130,  Lord  Mansfield  is  quoted  as  hav- 
ing said  in  Gibbs  v.  Merrill,  3  Taunt.  307,  '*  that  an  in- 
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fant,  by  engagiug  iu  a  partnership  with  au  adult,  holds 
himself  frauduleutlj  to  the  world;*'  but  we  flud  uo 
such  language  iu  the  ease  referred  to  as  applied  to  the 
infant  partner.  In  some  States  the  oommon-law  rule 
is  ohanged  by  statute,  in  order  to  protect  persons 
dealing  with  infants  under  circumstances  likely  to  in- 
duce the  belief  that  they  are  over  age.  Jaques  v.  Sax, 
39  Iowa,  367.  How  far,  or  in  what  cases,  an  infant  may 
or  may  not  be  bound  by  actual  fraud,  it  is  not  neces- 
sary to  consider  here,  since  this  case  clearly  falls  within 
the  rule  laid  down  in  Conrad  v.  Lane,  supra.  It 
would  be  a  similar  innovation  upon  the  common-law 
rule,  if  in  cases  where  his  lappearance  and  business 
were  such  as  to  induce  the  belief  that  he  was  over  age, 
an  infant  would  in  consequence  be  held  bound  as 
though  of  full  age.  The  hardships  which  may  arise  in 
particular  oases  must  yield  to  the  operation  of  a  gen- 
eral rule,  founded  in  public  policy,  intended  to  pro- 
tect persons  in  fact  under  age  from  the  danger  of  im- 
prudent contracts.  2  Kent  Comm.  i^l.  Minn.  Sup. 
Ct.,  Sept.  6,  1886.  Folds  v.  AUardt.  Opinion  by  Van- 
derburgh, J. 

MARBrAGE— WIFK*S  TORT8— EXEMPLARY  DAJCAOES.— 

Exeqnplary  damages  are  recoverable  against  husband 
and  wife  in  an  action  against  them  for  the  malicious 
trespass  of  the  wife,  though  the  husband  is  without 
blame.  When  two  persons  have  so  conducted  as  to 
be  jointly  liable  for  a  tort,  each  is  responsible  for  the 
injury  committed  by  their  common  act.  But  when 
motive  may  be  taken  into  consideration,  the  improper 
motive  of  one  cannot  be  made  the  ground  of  aggravat- 
ing the  damages  against  the  other  if  he  is  free  from 
such  motive.  In  such  case  the  plaintiff  must  elect 
against  which  party  he  will  seek  aggravated  damages. 
Clark  V.  Newsam,  1  Exch.  131.  So  a  master  sued  for 
the  trespass  of  his  servant  is  not  liable  for  exemplary 
damages,  however  evil  the  motive  of  the  servant,  if 
he  is  himself  without  malice.  The  Amiable  Nancy,  3 
Wheat.  646;  Cleghorn  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  66  N.  Y.  44.  In  all  cases  it  is  to  be  observed  that 
the  plaintiff  has  his  election  to  proceed  against  all  or 
any  of  the  wrong-doers ;  and  in  such  case  it  would  be 
unjust  to  make  the  malicious  motive  of  one  party  the 
ground  of  enhancing  damages  against  another  who  is 
free  from  such  motive,  if  the  plaintiff  proceeds  against 
all,  he  thereby  deprives  himself  of  the  right  he  other- 
wise would  have  had  to  claim  exemplary  damages. 
But  the  case  is  different  when  suit  is  brought  for  a  tort 
of  the  wife  for  which  the  husband  is  liable  solely  by 
reason  of  her  coverture;  for  then  the  plaintiff  has  no 
election,  but  must  proceed  against  both ;  and  herein 
lies  the  distinction  between  this  case  and  the 
cases  relied  upon  by  the  defendant,  for  the  husband  is 
liable,  not  as  master,  but  as  husband,  and  because  of 
the  oneness  of  the  twain  In  the  eye  of  the  law.  We 
have  not  been  referred  to,  nor  have  we  found  much 
authority  for  this  distinction,  but  we  think  it  must 
exist  in  principle.  Vt.  Sup.  Ct.,  Aug.  18,  1886.  Lom- 
bard V.  Balchelder.    Opinion  by  Rowell,  J. 

Mistake— REFORMING  deed. — A  court  of  equity 
wffl  reform  a  written  instrument  of  conveyance  so  as, 
by  enlarging  or  narrowing  its  terms,  to  make  it  con- 
form to  the  original  intention  of  the  parties  as  ex- 
pressed in  their  verbal  contract,  notwithstanding  the 
statute  of  frauds.  The  courts  of  a  few  of  the  States 
have  held  that  contracts  required  by  the  stat- 
uses of  frauds  to  be  in  writing  could  only  be  cor- 
rected in  the  single  instance  of  a  mistake  in  reference 
to  the  subject-matter  of  the  contract,  where  the  error 
consisted  in  including  more — for  instance,  land— in  the 
written  contract  than  the  parties  intended,  in  which 
case  parol  evidence  might  be  used  to  show  that  the 
surplus  should  be  omitted  or  eliminated  from  the  con- 
tract as  written,  and  confine  the  operation  of  the  con- 


tract to  the  remaining  subject-matter  mentioned  in 
it,  and  to  which  the  parties  intended  the  contract  to 
apply.  The  reason  assigned  for  thus  limiting  the  re- 
formation of  a  contract  required  by  the  statute  of 
frauds  to  be  in  writing,  is  that  parol  evidence  in  that 
case  does  not  conflict  with  the  statute  of  frauds,  since 
the  relief  does  not  make  a  parol  contract  required  by 
the  statute  of  frauds  to  be  in  writing,  but  simply  nar- 
rows a  written  one  already  made.  The  courts  of  the 
States  that  put  the  most  stress  on  this  doctrine  bad  no 
general  equity  jurisdiction,  but  only  such  limited 
equity  jurisdiction  as  the  statutes  of  the  State  cou- 
f erred  upon  them.  This  view  of  the  question  there- 
fore grew  out  of  that  fact.  A  few  other  States  how- 
ever with  general  equity  jurisdiction  followed  in  the 
same  line  of  thought.  On  the  other  hand,  a  large  ma- 
jority of  the  courts  of  the  States  have  held  that  con- 
tracts required  by  the  statute  of  frauds  to  be  in  writ- 
ing may  be  reformed  by  the  courts  of  equity  so  as  to 
enlarge  or  restrict  the  terms  or  the  subject-matter  of 
the  contract,  whenever  it  is  dearly  shown  that  the 
written  contract,  by  fraud  or  mistake,  does  not  em- 
brace either  the  terms  or  the  subject-matter  of  the 
contract  as  it  was  intended  and  understood  by  the 
parties  to  it.  The  courts  of  equity  go  upon  the  ground 
that  the  statute  of  frauds  is  no  real  obstacle  in  the 
way  of  administering  equitable  relief  so  as  to  promote 
justice  and  prevent  wrong.  They  do  not  overrule  the 
statute,  but  to  prevent  fraud  or  mistake,  confer  reme- 
dial rights  which  are  not  within  the  statutory  prohibi- 
tion. In  respect  to  such  needful  remedies,  the  statute 
as  to  them  is  uplifted.  Ky.  Ct.  App.,  Sept.  21,  1888. 
Noel's  ExW  V.  QiO,    Opinion  by  Bennett,  J. 


OUR  NEW  YORK  LETTER, 

'PHE  fourth  of  October  is  the  lawyer's  New  Tear 
i-  day  here.  He  makes  his  usual  new  resolutions  to 
ask  for  no  unnecessary  adjournments,  to  be  always 
ready  with  his  oases,  and  not  to  charge  his  client  more 
than  he  thinks  he  can  get.  The  volume  of  litigation 
here,  as  indicated  by  the  calendars,  is  larger  than  last 
year,  there  being  upwards  of  eight  thousand  actions 
and  proceedings  pending  against  the  city  alone.  The 
General  Term  of  the  Supreme  Court  Is  more  than 
seven  months  behind  in  its  work,  although  it  has 
caught  np  not  a  little  during  the  last  two  years.  This 
has  been  accomplished  however  only  by  rendering 
numerous  decisions  without  opinions,  a  most  fruitful 
method  of  protracting  litigation,  Counsel  will  not  be 
likely  to  advise  clients  to  abandon  their  contentions 
where  there  has  been  a  favorable  and  well  considered 
opinion  by  an  able  judge,  for  the  reason  that  the  Gen- 
eral Term  has  reversed  without  opinion. 

An  exposition  of  the  views  of  our  General  Term  not 
infrequently  terminates  the  suit,  where  a  failure  to 
express  itself  sends  the  case  to  the  Court  of  Appeals. 
Recognizing  the  sometimes  dangerous  and  expensive 
delays  caused  bv  a  failure  to  secure  the  prompt  con- 
sideration of  the  General  Term,  where  decisions  re- 
lating to  demurrers  and  orders  are  appealed  from, 
Edward  B.  Whitney,  Esq.,  Introduced  a  most  excel- 
lent resolution  at  the  last  meeting  of  the  Bar  Associa- 
tion. It  provides  for  the  holding  of  a  General  Term 
every  month  in  the  judicial  year,  that  is  to  say  from 
October  to  June,  instead  of  three  time  a  year  as  at 
present,  and  the  assignment  by  the  governor  of  an  ad- 
ditional justice  from  some  interior  district  of  the 
State  (where  he  could  easily  be  spared)  which  would 
make  four  justices  assigned  to  the  work  of  review  in 
this  Judicial  District.  By  the  powers  conferred  upon 
them  by  statute  they  would  then  be  enabled  to  en- 
large their  number  so  as  to  run  two>.General  |Term0 
Digitized  by  VjOOQU 
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at  the  same  time,  and  thas  keep  quite  abreast  of  the 
work. 

The  Coart  of  Appeals  nominations  naturally  call 
forth  considerable  disoassiou  hy  members  of  our  bar. 
I  speak  entirely  without  prejudice  or  favor,  when  I 
state  that  if  the  election  were  to  be  decided  by  the 
yotes  of  the  New  York  lawyers,  Judge  Daniels  would 
exchange  the  ermine  of  the  Supreme  Court  for  that  of 
the  Court  of  Appeals.  He  is  universally  respected  by 
members  of  our  bar.  No  judge  who  sits  upon  our 
local  bench  is  more  conspicuous  for  ''the  judicial  tem- 
perament "  than  he.  Deliberate,  patient,  command- 
ingly  able  and  invariably  just,  purely  was  he  bom  for 
the  highest  judicial  honors.  ReaiKived  for  many 
years  from  the  atmosphere  of  political  contention, 
litigants  and  lawyers  throughout  the  State  rest  assured 
that  no  t>dor  of  partisanship  oliugs  to  his  gown.  The 
ability  and  uprightness  of  Judge  Peckham  we  all  con- 
cede, but  did  he  not  wear  this  polished  armor  and 
equipment  of  the  advocate  so  long  that  it  is  even  now 
difficult  for  him  to  thoroughly  divest  himself  of  the 
tendency  to  regard  one  side  or  the  other  by  light  other 
than  that  shed  by  the  oold  judicial  reason?  Would  he 
assume  his  seat  on  the  bench  of  the  highest-  court  of 
the  Commonwealth  with  his  robes  entirely  free  from 
the  dust  created  by  many  a  fierce  and  not  very  remote 
struggle  in  the  political  arena?  These  are  questions 
pertinent  to  the  comparison  between  the  two  men, 
and  should  be  answered  by  every  one  participating  In 
the  choice  of  candidates.  Was  there  ever  a  better  op- 
portunity for  the  people  of  this  State  to  declare  that 
they  they  do  not  want  and  will  not  tolerate  partisan* 
ahlp  as  a  quality  in  any  candidate  for  judicial  prefer- 
ment, and  that  the  honors  of  the  bench  are  to  l>e  re- 
served for  those  members  of  our  profession  whose 
habits  of  mind,  thought,  and  purpose  lead  them  to 
achieve  greater  success  in  the  court-house  than  in  the 
caucus. 

The  flight  of  Ex- Alderman  Sayles,  and  the  transfer 
of  the  property  of  his  bondsman,  who  happens  to  be 
his  brother,  caused  great  discomfort  in  the  district 
attorney's  office. 

It  is  reported  that  the  brother,  a  well  known 
butcher,  has  retained  Gen.  Butler,  as  counsel,  a  new 
edition  of  Benjamin  on  Sayles,  as  it  were,  with  the 
chapter  on  delivery  omitted,  bound  in  half  calf,  and 
adapted  for  use  in  Canada.  'Mr.  Sayles  transferred  his 
property  just  before  the  time  set  for  the  trial  of  his 
boodle  brother.  Would  it  not  be  a  good  plan  to  have 
a  law  passed  preventing  the  transfer  of  property  men- 
tioned in  justifying  on  a  bail  bond,  until  the  district 
attorney  has  filed  his  written  consent  thereto,  any 
transfer  in  the  absence  of  the  filing  of  such  consent  to 
be  null  and  void.  It  works  no  hardship  on  any  one, 
and  prevents  any  future  rascality  in  that  direction. 
The  transfer  of  the  property  alluded  to  has  provoked 
considerable  discussion  among  the  lawyers  as  to  the 
professional  propriety  of  the  transaction,  so  far  as  it 
included  legal  services. 

In  a  case  as  notorious  as  any  and  all  of  the  boodle 
aldermen  cases  are.  where  it  is  publicly  known  that  a 
relative  has  become  surety  on  a  bond,  is  it  the  duty  of 
a  lawyer  to  enquire  as  to  whether  the  property  in- 
cluded in  the  proposed  transfer  is  covered  by  the  jus- 
tification, or  shall  he  prepare  the  deeds  without  ques* 
tiou  or  comment?  The  claim  of  the  attorney  who 
performed  the  service  that  any  lawyer  would  have 
done  the  same,  is  disputed  by  a  good  many  lawyers 
who  read  the  code  of  ethics  with  a  somewhat  more 
sensitive  eye. 

I  have  learned  that  an  effort  is  being  made  to  indnoe 
the  Bar  Association  to  InvestigHte  the  charge  made  by 
a  certain  ex- judge,  with  great  emphasis,  that  six  law- 
pers  in  this  city  received  upwards  of  $370,000  for  al- 
leged services  in  the  Broadway  railroad  job. 


The  importance  attained  by  the  game  of  base  ball  Is 
realized  where  it  is  known  that  in  a  recent  dispute 
between  two  league  clubs,  it  was  necessary  to  use  the 
machinexy  of  the  Supreme  Court  to  compel  a  certain 
phenomenal  pitcher  to  leave  his  position  on  the  field, 
and  desist  from  further  disregarding  the  terms  of  an 
alleged  contract  with  the  rival  club.  Counsel  for  the 
papties  procuring  the  Injunction,  in  an  argument  op- 
posing a  motion  to  vacate  the  same,  stated  that  the 
defendant  phenomenon  was  an  in  and  out,  up  and 
down,  ambl-dexter  pitcher  with  ten  separate  and  dis- 
tinct corkscrew  curves.  At  this  point  he  was  Inter- 
rupted by  Judge  Donohue,  before  whom  the  motion 
was  argued,  who  stated  that  he  had  never  seen  a  game 
of  base  ball  In  his  life,  that  he  used  to  play  three-old- 
cat  when  a  boy,  and  then  thought  there  was  one  too 
many.  After  elaborate  argument  and  the  examina- 
tion of  the  rules  of  the  various  associations,  the  in- 
junction was  vacated,  the  suit  discontinued,  and  the 
multi-curve  pitcher  sent  on  his  way  rejoicing. 

I  had  occasion  some  time  since  to  retain  Judge 
Hough,  of  St.  Louis,  In  a  suit  which  I  desiVed  to  bring 
there.  The  judge  will  be  remembered  by  many  of 
your  readers  for  his  able  opinions,  wriltea  while  he 
was  chief  justice  of  the  court  of  last  resort  in  the  State 
of  Missouri.  A  more  polished  gentleman  or  abler 
lawyer  there  is  not  in  the  State.  While  dining  together 
one  day,  we  were  speaking  of  the  many  kinds  of 
knowledge  useful  to  a  praticing  lawyer.  Tes,  said  the 
judge,  there  is  no  kind  of  knowledge  that  sooner  or 
later  will  not  be  useful  to  a  busy  lawyer.  To  illustrate 
he  said :  Some  years  ago  a  man  In  the  southern  part 
of  the  State  was  tried  for  killing  some  wild  pigs  which 
belonged  to  a  neighbor.  The  only  witness  of  the*pros- 
ecntlou,  who  swore  to  the  killing,  said  he  saw  the  de- 
fendant in  the  act.  The  young  lawyer  for  the  de- 
fendant, in  cross-examining  the  witness,  asked  if  the 
swine  made  much  noise  when  they  were  stuck.  The 
witness  to  make  a  most  profound  impression  turned 
in  his  chair  and  said :  "  Jedge,  I  never  heard  such  all 
fired  squealin'  In  my  life.''  Defendant's  counsel  at 
this  point  addressed  the  court  and  said :  *'  I  ask  your 
Honor  to  take  judicial  notice  of  the  fact  that  a  wild 
hog  never  sqtLeals."  He  did,  and  the  prisoner  was  ac- 
quitted. 

Demot  Enmot. 

New  York,  Oct,  18,  1886. 


CORRESPONDENpE. 

IKGOKSISTENCIXS    IN    THE   CODE    OF    CRIHINAIi  PRO- 
CEDUBE. 

Editor  of  the  Albany  Law  Journal: 

The  communication  of  J.  B.  Daily,  of  Prattsvllle, 
which  appeared  in  your  issue  of  October  16th, 
calls  attention  to  one  of  the  Inconsistencies  In  the 
Code  of  Criminal  Procedure,  which  the  Legislature 
has  been  twice  requested  to  remove.  An  article  was 
written  for  the  Law  Joubnai*  in  1882,  and  another  in 
I886»  which  set  forth  this  and  various  other  absurdi- 
ties of  the  Code.  The  last  article  was  supplemented 
by  a  very  interesting  one  by  Mr.  Dunn,  of  Cham  plain. 
At  the  request  of  many  of  the  prosecuting  attorneys 
of  the  State,  a  bill  was  prepared  last  winter  with 
great  care,  correcting  many  of  the  plain  and  unques- 
tionable inconsistencies  of  the  Criminal  Code.  This 
bill  was  introduced  March  25th  (Senate  bill,  No.  475). 
It  was  referred  to  the  Judiciary  Committee,  reported 
for  consideration  to  the  Senate  and  committed  to  the 
committee  of  the  whole  and  ordered  when  printed,  to 
be  recommitted  to  the  committee  on  judiciary,  and 
then  it  slept  the  sleep  of  all  pigeonholed  bills.  Sub- 
sequent inquiry  showed  that  not  a  senator  had  given 
the  bill  sufficient  consideration  to  nuderstand,  or  for 
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a  moment  disoass  its  provisions.  The  Legislature 
seemed  to  have  time  enough  to  consider  a  fresh  sup- 
ply of  Mr.  Field's  Codes,  but  too  little  time  to  con- 
sider the  plainest  absurdities,  inconsistencies,  and  in- 
congruities of  the  Codes  we  have.  In  justice  to  Mr. 
Field  it  should  be  said  that  most  of  the  defects  men- 
tioned are  produced  by  crude  amendments  to  the 
Code,  for  which  Mr.  Field  is  not  responsible.  If 
Mr.  Daily  can  write  enough,  scold  enough,  or  draw 
bills  enough  to  push  the  next  Legislature  into  oorxBCt'. 
ing  the  Codes  we  have  before  adopting  more,  he  will 
perform  a  service  for  which  the  bar  having  to  deal 
with  criminal  law  will  be  under  great  obligation.  If 
Mr.  Daily  will  set  up  a  cry  from  Greene,  Mr.  Dunn 
will  join  from  Clinton,  and  by  that  time  I  may  have 
summoned  sufficient  new  courage  in  St.  Lawrence, 
and  among  us  we  may  make  enough  noise  to  attract 
the  attention  of  the  law  makers  at  Albany. 

L.  C.  Lang* 
Brasher  Faixs,  N.  Y.,  Oct,  16, 1880. 

Who  wrote  **The  Bench  and  the  Bar?" 

Editor  of  the  Albany  Law  Journal: 

"The  Bench  and  the  Bar,"  by  the  Author  of  *'  Ran- 
dom Recollections  of  Lords  and  Commons,**  was  writ- 
ten by  James  Graut.  It  was  published  in  Ijoudon  iu 
1837  by  Henry  Colburn  and  republished  in  this  coun- 
try by  Carey  A  Hart. 

Allibone*8  Dictionary  of  Authors,  title  Grant, 
James.  There  is  another  work  entitled  *'Law  and 
Lawyers,"  two  volumes,  octavo,  published  in  Loudon, 
1840,  by  Longman,  Ornie,  Green  &  Longmans,  the  au- 
thor of  which  is  not  given  iu  the  volumes.  Who  he 
was  has  puzzled  many.  It  was  probably  written  by 
Archer  Poison.  Allibone's  Dictionary  of  Authors, 
title  Poison,  Archer,  where  it  is  said  to  have  been 
published  in  1858.  My  copy  was  published  in  1840. 
Paul.  Timbs  &  Fitzgerald  ("Modern  Anecdotes,**  p. 
183),  cite  it  as  Poison's.  Mr.  Woolrych  (2  Lives  of 
Eminent  Serjeants,  p.  653)  cites  it  as  Poison's,  though 
in  a  note  (p.  642)  he  says :  "  This  is  a  vexy  interesting 
and  amusing  book  of  two  volumes  attributed  to  Mr. 
Poison."  The  italics  are  Woolrych*s.  Neither  Lown- 
des nor  Brun^t  mentions  Poison. 

Albany,  Oct,  25, 1880.  Kathaniel  C.  Moak. 

Editor  of  the  Albany  Law  Journal: 

The  author  of  "The  Bench  and  Bar'*  was  James 
Grant,  a  London  journalist,  who  was  born  iu  Elgin, 
Worayshire,  in  1805.  In  1864  he  was  connected  with 
the  Morning  Advertiser,  He  wrote  several  unsecta- 
rian  relipious  books. 

Detroit,  Oct,  24, 1880.  C. 

Editor  of  Vie  Albany  Law  Journal : 

In  answer  to  Biblion's  inquixy  in  your  last  number 
I  would  say,  that  the  author  of  "The  Bench  and  the 
Bar,"  London.  1837,  was  James  Grant,  editor  of  the 
London  Mominfi  Advertiser, 

Trenton,  N.  J.,  Oct,  25, 1886.  G.  D.  W.  V. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tues- 
day, Oct.  28.  1886: 
Judgment  affirmed  with  costs— People,  respondents, 
V.  Oscar  F.  Beckwlth,  appellant;  People, respondents, 
V.  Rozalana  Druse,  appellant:  In  re  Proving  last  will 
of  Stephen  F.  Beekman,  deceased ;  Fannie  8.  Petrie, 
administratrix,  respondent,  v.  Ogdensburgh  and  Lake 
Champlaiii  Railroad  Company,  appellant;  Miles  B. 
Riggs,  administrator,  respondent,  v.  American  Home 


Mission  Society,  appellant;  Jared  Webster,  respond- 
ent, v.  Seth  W.  Nichols,  executor,  etc.,  appellant;  la 
re  estate  of  Jesse  Hulse,  deceased ;  Mary  McCall,  sd- 
ministratriXy  respondent,  v.  Silas  H.  Witheri>ee  et  al., 
appellants;  Dayton  Hillyer,  ancillary  administrator, 
appellant,  v.  United  States  Trust  Company  of  New 
York,  respondent ;  Thomas  Fox,  respondent,  v.  Mat- 
thew Byrnes,  appellant;  Michael  Traoey,  administra- 
tor, appellant,  v.  New  York  Central  and  Hudson  River 
Railroad  Company,  respondent. Judgment  of  Gen- 
eral Term  reversed,  and  that  of  Special  Term  affirmed 
with  costs— People,  appellants,  v.  John  O'Brien,  ps- 
celver,«tc.,  respondent;  Robert  Willetts et  al.,  execu- 
tors, respondents,  v.  Sarah  A.  Willetts  et  al.,  appel- 
lants.— -Order  affirmed  with  costs— People,  ex  rel 
Richard  Ryan,  respondent,  v.  Civil  Service  Superin- 
tendent and  Examining  Board  of  Kew  York  City  et 
al.,  appellants ;  People,  ex  reL  Lake  Shore  and  Miobl- 
gan  Southern  Railroad  Company  et  al.,  appellants,  v. 
Common  Council  of  Dunkirk  (two  oases):  People,  ex. 
rel.  Cornelia  E.  Rosa,  appellant,  v.  John  C.  Streeter 
et  al.,  assessors  of  Watertown,  respondents. Judg- 
ment of  the  General  and  Special  Terms  reversed,  and 
the  proceedings  of  the  respondents  reversed,  with  costs 
to  the  relator  in  this  court  and  the  court  below— Peo- 
ple, ex  rel.  Frank  Smith,  appellant,  v.  Commissioners 
of  Fire  and  Buildings  Department,  Brooklyn,  respond- 
ents.  Judgment  of  General  Term  aflffrmed  as  to  the 

probate  of  the  will,  and  reversed  as  to  award  of  costs 
to  the  contestants,  with  costs  to  the  executor,  to  be 
paid  out  of  the  estate— In  re  Probate  ol  Will  of  John 
Wilson,  deceased. Appeal  dismissed  witli  costs- 
Joseph  Corner,  appellant,  v.  Frank  Wrisley,  respond- 
ent.  Order  of  General  Term*reversed,  with  costs  of 

appeal  to  this  court  and  $10  costs  of  opposing  motion 
at  the  General  Term— Anton  Schwartz,  appellant,  v. 

Louise  Weber,  administratrix,  respondent. Motion 

to  restore  cause  granted,  on  payment  by  appellant  to 
respondent's  attorney  of  $10  costs  of  motion  and  ser- 
vice of  three  printed  copies  of  case— Willis  McDonald 
et  al.,  respondents,  v.  Department  of  New  York,  G. 

A.  R.,  appellant. Motion  to  dismiss  appeal  granted, 

with  $10  costs  of  appeal  and  $10  costs  of  motion— Wil- 
bur S.  Peck  et  al.,  respondents,  v.  Isaac  Powers,  ap- 
pellant.  Motion  to  dismiss  appeals  granted  without 

costs — Gotthel  Greiner  V.  Jettle  H.  Hamburge;  Na- 
than Hutkoff,  respondent,  v.  William  Jen'nings  Demo- 
rest  et  al.t  appellants;  £mily  R.  Caldwell,  executrix, 

v.JVanklin  J.  Wall,  appellant. Motion  to  advance 

cause— Margaret  £.  Richardson  et  al.,  appellants,  v. 

Henry  R.  Jackson  et  al.,  respondents. Motion  to 

Advance  cause  denied  without  costs- Hester  J.  Todd 
and  another,  appelants,  v.  Isaac  Nelson,  respondent. 

(1)  Motion  to  substitute  granted.    (2)  Motion  to 

discontinue  grauted  upon  payment  of  costs  of 
appeal  to  this  court,  and  costs  of  motion— Psr- 
rin  H.  Sumner,  respondent,  v.  Hannah  Alexan- 
der, administratrix,  appellant. Motion  to  vacate  or- 
der dismissing  appeal  granted  on  payment  of  $10 costs 
of  motion — In  re  accounting  of  John  C.  Conner,  as- 
signee of  John  F.  Smyth,  an  insolvent  debtor. Mo- 
tion for  substitution  and  to  advance  cause  granted 
without  costs— John  M.  D.  Mclntyre  etal,  appellants, 

V.  Mclntyre  Coal  Company,  respondents. Motion 

to  prefer  and  advance  cause  denied  without  costs— 
Throop  Grain  Cleaning  Company,  respondent,  v.  H. 

(Cornelius  Smith,    appellant. Motion    to  dismiss. 

Ordered  that  the  executor,  appellant,  serve  upon  the 
attorney,  Aletla  A.  Akin,  three  copies  of  the  return 
now  on  file  with  the  clerk  of  this  court,  embracing  her 
notice  of  appeal  within  ten  days  after  the  notice  of 
this  order,  and  in  default  thereof  that  this  appeal  be 
dismissed  with  costs— In  Settlement  of  aooonnts  of 
Asa  B.  Kellogg,  executor    of    Benjamin  Akiu,  de- 
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CURRENT  TOPICS, 

JUDGE  TAFT,  of  the  Supreme  Court  of  Vermont, 
read  at  the  annual  meeting  of  the  Vermont 
Bar  Association,  in  1885,  a  paper  on  "English  Law 
and  its  Early  Books,"  which  is  now  issued  in  a 
pamphlet,  and  which  gives  an  instructive  and  con- 
cise account  of  the  original  sources  of  our  law,  prin- 
cipally Glanville,  Bracton,  Fleta,  Britton,  Mirrour  of 
Justices,  De  Hengham,  etc.  He  observes  in  con- 
clusion: *' The  first  book  of  English  law  knowu  to 
have  been  printed  was  an  abridgment  of  the  ancient 
law  in  Norman  French,  by  Nicholas  Statham,  Baron 
of  the  Exchequer  in  1468.  It  was  printed,  as  is 
supposed,  between  the  year  1470  and  1490.  As  is 
usual  with  those  early  books,  there  is  no  date,  no  title 
page,  and  no  paging,  and  the  author^s  name  docs 
not  anywhere  appear.  It  contains  many  original 
authorities  which  are  not  extant  in  the  year  books 
of  those  days.  In  the  century  after  the  year  1500 
there  were  many  law  treatises  published,  among  them 
the  abridgment  of  Fitzherbert,  his  Natura  Brcvium ; 
*The  Doctor  and  Student,'  by  St.  Germain;  Term*s 
De  La  Ley,  by  Rastelle ;  *  The  Boke  for  a  Justyce  of 
Peace;'  'The  manner  of  Kepynge  a  Court  Baron 
and  a  Lete ; '  and  the  Carta  Feodi,  a  book  of  prece- 
dents of  feoffments.  During  the  same  century  there 
were  several  volumes  of  the  year  books  printed,  and 
the  reports  of  Plowden,  Brooke,  Bellewe  and  Dyer. 
The  united  number  of  printed  volumes  of  decisions 
of  the  English  Courts  in  1645  can  be  seen  from  the 
conmients  of  the  'Legal  Bibliography'  upon  the 
paper  read  by  Senator  Hoar,  before  the  American 
Antiquarian  Society,  in  which  he  states  there  were 
but  fourteen.  In  commenting  upon  tliis  statement 
it  is  shown  that  there  were  twenty-eight  volumes 
of  reports  then  in  existence.  But  to  make  this 
number  each  part  of  Coke's  reports  must  be  treated 
as  a  separate  volume.  Happy  year  1280,  when  two 
volumes  contained  all  the  law  that  was  known. 
Happy  1645,  when  all  the  law  reports  might  bo 
packed  in  a  small  traveling  trunk.  Soule's  Refer- 
ence Manual,  published  in  1883,  gives  neariy  seven 
thousand  volumes  of  reports  of  cases  of  English 
law,  Africa  and  the  islands  of  the  distant  seas  fur- 
nishing their  contingent,  with  several  thousand  vol- 
umes of  elementary  treatises."  And  about  one 
hundred  volumes  a  year  are  now  produced  in  this 
country  alone,  three-fourths  of  which  is  of  no  per- 
manent, and  of  but  little  present  interest. 


At  the  annual  meeting  of  the  Incorporated  Law 
Society,  held  at  York,  Eng.,  the  president,  Mr.  H. 
Watson  Parker,  in  his  opening  address  expressed 
very  decided  opinions  in  favor  of  abolishing  the  old 
rules  of  land  tenure,  and  assimilating  the  law  of 
realty  to  that  of  personalty.     He  said:  **Thehis- 


torical  reasons  upon  which  the  wide  distinction  be- 
tween these  two  systems  of  law  were  once  grounded 
have  for  centuries  ceased  to  have  any  weight.  Now, 
the  law  as  to  personalty  practically  admits  of  all 
the  modes  of  disposition  which  are  in  use  with  re- 
spect to  realty.  Leaseholds  arc  personal  estate,  but 
they  are  commonly  settled  upon  trusts  correspond- 
ing to  the  uses  of  the  settled  realty,  and  these  limi- 
tations practically  accomplish  with  respect  to  lease- 
holds all  that  can  be  desired  with  resj>ect  to  realty, 
and  stocks,  and  funds,  and  personal  estate  gener- 
ally may  be  settled  in  like  manner.  We  are  told 
by  a  learned  writer  on  this  subject  that  the  *  law  as 
to  personal  property,  as  it  now  stands,  is  just  as  fa- 
vorable to  the  preservation  of  important  establish- 
ments, and  to  making  provision  for  unborn  chil- 
dren, as  the  law  as  to  real  property,  and  it  is  free 
from  the  objections  of  technicality  and  mystery  to 
which  the  law  of  real  property  is  open.'  Of  course 
the  assimilation  of  the  law  of  real  property  to  that 
of  personalty  would  put  an  end  to  primogeniture ; 
but  this  would  be  no  hardship.  The  owner  of  a 
real  estate  who  desires  that  his  eldest  son  should 
possess  it,  to  the  exclusion  of  his  other  children, 
need  only  to  make  a  will  to  carry  out  his  desires ; 
and  it  will  be  the  consequence  of  his  own  neglect, 
if,  by  dying  intestate,  his  estate  is  divided  among 
his  children  equally,  just  as  it  is  now  the  result  of 
his  own  neglect,  if  by  dying  intestate,  his  real  es- 
tate goes  —  contrary  to  his  wish  —  to  the  eldest 
son,  to  the  exclusion  of  his  other  children.  To  sug- 
gest a  scheme  for  effecting  the  necessary  reform  in 
the  direction  advocated  would  occupy  much  more 
space  than  could  be  afforded  within  the  limits  of  an 
aiidress.  In  assimilating  the  law  of  realty  to  that 
of  personalty,  it  would  no  doubt  be  necessary  to 
preserve  so  much  of  the  law  relating  to  realty  as 
arises  out  of  its  immovable  character,  and  from  the 
fact  that  the  possession  and  the  ownership  are  gen- 
erally distinct;  but  the  modifications  necessary 
would  be  exceptions  only  to  the  general  law  of  per- 
sonal property,  and  the  detail  of  these  modifications 
would  be  readily  contrived  by  the  ingenuity  of 
conveyancers.  If  the  fundamental  alteration  in  our 
law  thus  advocated  were  made,  then  (to  use  the 
words  of  Stephen,  J.,  writing  on  this  subject)  *  sim- 
plicity would  be  substituted  for  intricacy,  and 
light  for  darkness,  in  this  great  department  of  law, 
and  thus  all  which  is  artificial  and  technical  in  con- 
veyancing would  be  swept  away.'  No  doubt  we 
should  part  from  our  antique  learning  and  venera- 
ble methods  with  regret.  No  one  who  has  drunk 
from  the  fountains  of  real  property  law  as  contained 
in  'Littleton's  Tenures,'  with  Butler  and  Har- 
greaves'  Notes ; '  '  Shepherd's  Touchstone ; '  *  Saun- 
ders on  Uses;'  *Fearnes'  Contingent  Remainders,' 
and  *  Sugden  on  Powers,'  and  who  has  revelled  in 
the  artificial  and  paradoxical  learning  which  they 
contain,  can  contemplate  without  a  feeling  of  sad- 
ness the  breaking  up  of  the  idols  he  once  wor- 
shipped ;  but  if  ever  the  law  of  real  property  is  to 
be  radically  and  properly  reformed,  the  sacrifice 
should  be  made,  and  wemust  commence  bv  a  jetti. 
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son  of  the  fiction  of  tenare  and  estates,  and  all  the 
resulting  doctrine  of  uses,  and  give  to  the  law  of 
realty  the  simplicity  of  that  of  personalty.  Let  us 
hope  that  when  the  threatened  reform  of  our  land 
laws  is  taken  in  hand,  the  alterations  and  amend- 
ments to  be  made  will  be  comprehensive  and  com- 
plete, and  be  a  final  settlement  of  the  protracted 
question  of  the  amendment  of  our  real  property  law. 
It  is  hardly  necessary  to  add  that  the  views  thus 
advanced  are  those  of  an  individual  member  of  our 
society  only,  and  that  the  council  over  which  I 
have  the  honor  to  preside  for  the  year  are  in  no 
way  party  or  privy  to  their  expression.^* 


It  is  not  often  that  such  a  combination  of  frank- 
ness and  ignorance  is  found  as  is  exhibited  by  one 
of  the  Califomian  codifiers,  according  to  a  state- 
ment given  in  the  last  number  of  the  American  Law 
Review,  copied  from  a  California  newspaper  pub- 
lished a  number  of  years  ago.  The  account  is  as 
follows,  and  relates  to  some  alleged  mistake  or  de- 
fect in  the  Code:  **The  codifier  —  who  appears 
from  his  letter  to  be  a  much  more  sensible  man 
than  one  would  think  (judging  only  from  the 
codes)  —  wrote  that  it  was  a  bad  thing,  and  that 
he  didn't  see  what  was  to  be  done  about  it,  but  that 
the  commission  was  not  responsible  for  it ;  that  all 
they  had  done  was  to  copy  the  code  of  that  emi- 
nent codifier,  Mr.  David  Dudley  Field ;  that  it  was 
evidently  the  intention  of  the  Legislature  that  the 
commission  should  pursue  this  course,  for  if  they  had 
wanted  a  new  code  made  they  certainly  should  have 
known  better  than  to  refer  the  matter  to  them;  that 
it  couldn*t  be  expected  that  a  commission  of  three 
men,  without  any  special  training  or  experience  for 
tlic  purpose,  could  complete  in  two  years  a  work  for 
which  Justinian  had  found  it  necessary  to  employ 
the  great  Tribonian,  and  seventeen  other  of  the 
most  eminent  lawyers  in  the  Empire  during  many 
years;  a  work  of  such  transcendent  difficulty  that 
the  greatest  of  English  jurisprudents,  Austin,  had 
thought  it  necessary  to  recommend  that  a  large 
number  of  the  ablest  men  should  be  especially  edu- 
cated for  it,  and  should  devote  their  whole  lives  to 
it ;  a  work,  finnllj',  so  extensive  that  it  had  taken 
even  3Ir.  David  Dudley  Field  some  time  to  accom- 
plish it.  As  for  himself,  he  said  he  never  had  pre- 
tended to  be  much  of  a  codifier,  but  the  position 
was  offered  to  him  with  a  good  salary,  and  he 
didn't  feel  called  upon  to  decline  it;  that  he  made 
it  a  rule  never  to  decline  any  thing  that  was  offered 
on  account  of  his  own  incompetency  —  that  being  a 
matter  that  concerned  only  those  who  employed 
him ;  that  if  any  one  were  to  offer  to  employ  him 
to  make  a  piano  or  a  steam  engine  —  which  was  as 
much  out  of  his  line  as  codifying  itself  —  he  would 
accept  the  offer,  provided  always  that  it  was  on  a 
salary,  and  that  he  was  not  to  be  paid  by  the  job ; 
that  in  his  opinion  the  other  commissioners  were  no 
better  than  himself,  and  finally  that  the  whole  com- 
mission reminded  him  very  forcibly  of  Pantagruers 
opinion  of  the  French  lawyers,  which  he  quoted  as 


follows :  *  Seeing  that  the  law  is  excerpted  out  of 
the  very  middle  of  moral  and  natural  philosophy, 
how  should  these  fools  have  understood  it,  whojwr 
Dieu,  have  studied  less  in  philosophy  than  my 
mule."  This  is  really  delicious.  The  New  York 
codifiers,  we  believe,  never  received  any  compensa- 
tion, except  on  one  occasion  a  small  sum  to  reim- 
burse their  expenses  for  clerk  hire,  travel,  etc. 


"Our  only  Sherwood,"  J.,  is  humping  up  his 
back,  of  late.  In  a  case  in  86  Missouri,  he  says: 
**  Called  upon  as  one  of  the  judges  of  this  court  to 
say  whether  I  concur  in  the  foregoing  opinion,  I 
say  I  dissent,  and  I  say  so  for  these  reasons." 
"What  did  this  court  do?  Did  it  continue  to 
wallow  in  the  slough  of  flagrant  misapprehensioa 
into  which  it  had  fallen?  Nay,  verily."  **  Is  it  right 
to  punish  the  vigilant  and  reward  the  negligent  f 
Queer  law  and  justice  ihaU'^  The  italics  are  the 
judge's.  This  was  at  April  term,  1885,  long  be- 
fore the  thermometer  marked  110*^  in  the  shade 
at  St.  Louis.  

Another  vacancy  on  the  bench  of  the  third  judi- 
cial district  of  our  State  has  been  made  by  the 
death  of  Justice  Osbom.  This  was  an  event  not 
unexpected,  for  he  has  long  been  a  great  sufferer 
from  an  incurable  disease.  For  several  years  he 
has  been  unable  to  do  the  work  which  should  have 
fallen  to  him,  and  the  legal  business  of  the  district 
has  been  seriously  delayed  in  consequence.  Justice 
Osborne  was  a  fairly  good  lawyer,  of  a  bright  and 
quick  mind,  of  very  courteous  and  dignified  man- 
ners, unquestionable  uprightness  and  fairness,  and 
a  remarkable  kindness  and  considerateness.  His 
personal  qualities  were  so  winning  that  the  lawyers 
of  the  district  have  submitted  with  patience  to  the 
very  serious  obstruction  to  business  caused  by  his 
long  feebleness.  He  however  has  hoped  against 
hope  for  recovery,  and  occasional  respites  have 
seemed  to  warrant  his  expectations.  But  he  is  now 
at  rest  from  all  his  sufferings,  and  so  kind  and  gen- 
tle a  spirit  as  his  deserves  the  good  words  and  ten- 
der thoughts  of  all  who  knew  him.  The  writer  of 
these  lines  once  received  a  letter  of  sympathy  from 
him,  in  which  he  said:  "No  one  has  ever  had  a 
stormier  sea  to  navigate  than  I,  and  from  expen- 
ence  I  can  vouch  for  the  truth  of  the  old  adage,  *It 
is  always  darkest  just  before  day.' "  We  hope  and 
believe  that  he  has  now  sailed  into  a  peaceful  har- 
bor where  it  is  ever  light.  He  was  but  fifty-one 
years  old  —  too  young  to  die,  but  not  too  young  to 
have  earned  love  for  his  gentle  and  manly  qualities, 
and  respect  for  the  gallant  fight  he  made  against 
temptation  and  suffering. 


N0TE8  OJf  CASES. 

IN  State  V.  White,  New  Hampshire  Supreme  Court, 
July  80,  1886,  it  was  held  that  it  is  no  defense 
to  a  complaint  for  beating  a  drum  within  the  com- 
pact part  of  a  town,  that  it  WS5  done  in  the  pe^ 
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formance  of  religious  worship,  and  caused  no  ac- 
tual disturbance  of  the  public  peace.  The  court 
said:  "This  statute,  like  sections  7,  10  and  14  of 
the  same  chapter,  against  obstructing  streets  and 
sidewalks,  and  prohibiting  fast  driving  in  any 
street  within  the  compact  part  of  a  town,  is  de- 
signed for  the  security  of  the  public  convenience, 
safety  and  tranquillity.  As  it  would  be  no  defense 
to  a  complaint  for  a  violation  of  the  statute  against 
incumbering  streets,  or  for  fast  driving,  to  show 
that  there  was  nobody  else  in  the  street  at  the  time, 
and  therefore  no  actual  danger  of  obstruction  or 
collision,  so  it  would  be  no  defense  to  show  that  no 
actual  disturbance  of  the  peace  or  of  the  religious 
worship  of  others  resulted  from  the  violation  of  the 
statute  by  the  respondents.  The  act  complained  of 
being  expressly  prohibited  by  the  statute  for  the 
prevention  of  disturbance  of  the  public  peace  and 
tranquillity,  an  actual  disturbance  is  not  necessary 
to  complete  the  offense.  State  v.  Cate^  58  N.  H. 
340.  To  constitute  the  offense  charged  no  other 
intent  or  consequence  is  required  than  the  inten- 
tional doing  of  the  act  which  the  statute  prohibits. 
1  Bish.  Crim.  Law,  428.  Nor  is  it  a  legal  justifica- 
tion that  the  act  was  done  in  the  performance  of 
religious  services,  in  accordance  with  the  religious 
belief  of  the  respondents.  To  recognize  such  a  de- 
fense would  be  to  make  the  professed  religious  be- 
lief and  practices  of  the  respondents  superior  to 
the  statute.  Reynolds  v.  United  States^  98  U.  S.  145. 
It  is  contended  that  the  statute  is  in  conflict  with 
article  5  of  the  bill  of  rights,  and  that  it  is  an  un- 
authorized invasion  of  the  rights  of  conscience  and 
religious  freedom  secured  by  the  Constitution. 
*  ♦  *  By  this  provision  unlimited  freedom  of 
conscience  and  religious  belief  and  profession  is  se- 
cured to  every  person,  but  it  affords  no  justification 
for  acts  or  practices  in  religious  services  which  dis- 
turb the  public  peace,  or  disturb  others  in  their  re- 
ligious worship;  and  a  statute  prohibiting  acts  hav- 
ing a  tendency  to  endanger  the  public  peace,  or  to 
distract  the  attention  and  interrupt  the  quiet  of 
others,  is  not  in  conflict  with  this  constitutional 
provision,  although  the  prohibited  acts  may  form  a 
part  of  the  services  of  religious  worship.  Religious 
liberty  as  recognized  and  secured  by  the  Constitu- 
tion does  not  mean  a  license  to  engage  in  acts  hav- 
ing a  tendency  to  disturb  the  public  peace  under 
the  form  of  religious  worship,  nor  does  it  include 
the  right  to  disregard  those  regulations  which  the 
Legislature  has  deemed  reasonably  necessary  for 
the  security  of  public  order.  A  reasonable  meas- 
ure of  prevention  to  avoid  disturbance  is  not  an  in- 
fiingement  of  constitutional  rights.  The  police 
power  of  the  State  extends  to  the  protection  of  the 
lives,  health,  comfort  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  State ;  and 
persons  and  property  are  subjected  to  such  re- 
straints and  burdens  as  are  reasonably  necessary  to 
secure  the  general  comfort,  health  and  prosperity. 
''  *  *  The  State  has  authority  to  make  regula- 
tions as  to  the  time,  mode  and  circumstances  under 
which  parties  shall  assert,  enjoy  or  exercise  their 


rights,  without  coming  in  conflict  with  any  of  those 
constitutional  principles  which  are  established  for 
the  protection  of  private  rights  and  private  prop- 
erty. Cooley  Conqt.  Lim.  596;  Commonwealth  v. 
Davis^  140  Mass.  485;  8taU  v.  Freeman,  88  N.  H. 
45J6."  

Another  case,  interesting  to  the  legal  ladies  who 
read  this  periodical  every  week,  is  Laton  v.  BdUom, 
New  Hampshire  Supreme  Court,  July  29,  1886, 
holding  that  the  husband  of  a  woman  owning  a 
mortgage  on  real  estate  cannot  acquire  title,  as 
against  his  wife,  by  a  purchase  of  the  premises  at  a 
tax  sale.  Blodgett,  J.,  uttered  the  following  ad- 
mirable sentiments:  **The  obligations  and  duties 
of  husbands  and  wives  to  each  other,  both  express 
and  implied,  create  such  relations  of  trust  and  con- 
fidence between  them  that  neither  can  acquire  the 
other's  property  by  a  clandestine  payment  of  taxes. 
Such  a  seizure  of  each  other's  estate,  alike  inequita- 
ble and  shocking  to  the  moral  sense,  is  believed  to 
be  unsupported  by  any  adjudged  case,  and  would 
be  a  palpable  violation  of  the  marital  contract, 
which,  from  its  very  nature,  creates  a  mutual  right 
of  faith  in  the  constant  regard  of  each  for  the  in- 
terests and  welfare  of  the  other.  In  this  respect 
husband  and  wife  are  still  a  legal  unit ;  for  while 
the  legislation  on  which  the  defendant  relies  has 
greatly  enlarged  the  property  and  civil  rights  of 
the  wife,  and  materially  diminished  the  liabilities 
and  the  powers  of  the  husband,  it  has  proceeded  on 
the  ground  of  equal  rights  of  personal  liberty  and 
of  ownership  and  control  of  property,  and  not  on 
the  ground  of  dissolving  or  in  any  degree  impair- 
ing the  relations  of  trust  and  confidence  which  mar- 
riage presupposes,  and  which  are  made  by  the  mar- 
ital contract  an  essential  part  of  the  marital  rela- 
tion. In  the  progress  of  society  juster  notions  of 
the  nature  of  the  marriage  contract  have  obtained, 
and  accordingly  the  theory  of  servitude  formerly 
attached  to  the  status  of  the  wife  has  been  super- 
seded by  the  theory  of  equality.  Her  legal  exist- 
ence is  now  recognized.  She  may  hold  property, 
earned,  purchased,  inherited  or  devised  for  her 
own  benefit.  She  may  contract  and  sue  and  be 
sued  in  her  own  behalf.  Her  civil  rights  are  no 
longer  subject  to  her  husband's  control.  She  may 
exercise  the  right  of  suffrage  in  educational  matters, 
and  be  elected  to  any  school  office.  But  tiiere  is 
nothing  in  the  series  of  statutes  by  which  her  rights 
and  privileges  have  gradually  approximated  an 
equality  with  those  of  her  husband  that  abrogates 
the  marital  rights  of  trust  and  confidence  incident 
to  the  relation  in  all  stages  of  society.  On  the 
other  hand,  the  existence  and  continuance  of  these 
relations  is  recognized  and  enforced  in  the  statute 
rendering  husband  and  wife  competent  witnesses 
for  and  against  each  other,  by  expressly  excluding 
them  when  their  testimony  *  would  lead  to  a  viola- 
tion of  marital  confidence.'  Gen.  Laws.  chap.  228, 
§1  20,  21 ;  Clements  v.  Mandon,  52  N.  H.  81.  And 
the  progress  of  common  law  has  been  in  the  same 
direction,  in  accordance  with  the-^dvance  vt  popu- 
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lar  intelligence  by  which  it  has  been  moulded.  The 
obligations,  the  liabilities,  and  the  privileges  in- 
herently consequent  upon  the  marriage  upon  the 
marriage  union  remain  unchanged.  The  contract, 
stipulatory  or  consensual,  still  is,  *  for  better,  for 
worse,  for  richer,  for  poorer,  in  sickness  and  in 
health,  to  love  and  to  cherish.'  And  although 
*  they  two  are  no  longer  one,  and  he  that  one,'  in 
respect  to  property,  they  still  have  interests,  direct 
and  indirect,  in  each  other's  estates,  and  these  in- 
terests, like  those  of  partners  and  tenants  in  com- 
mon, are  sufficient  to  prohibit  such  an  adverse  re- 
sort to  a  tax  title  by  either,  as  in  the  fair  under- 
standing of  both  would  be  a  breach  of  marital 
faith.  But  apart  from  mutual  interests  of  property, 
which  are  of  but  secondary  importance,  such  a 
breach  of  faith  is  a  legally  impossible  destruction 
of  that  relation  of  trust  established  by  the  mar- 
riage, and  which  society  has  even  more  interest  in 
preserving  than  the  parties  themselves.  While  un- 
just disabilities  of  the  wife  have  been  removed, 
there  are  implied  stipulations  of  the  contract  which 
each  party  remains  justly  disabled  to  violate." 


In  Sham'p  ▼.  Meyer,  Nebraska  Supreme  Court, 
October  7,  1886,  it  was  held  that  where  one  makes 
a  promise  to  another  for  the  benefit  of  a  third  per- 
son, such  third  person  can  maintain  an  action  upon 
the  promise  though  the  consideration  does  not 
move  directly  from  him.  Maxwell,  C.  J., said:  **If 
the  allegations  of  the  petition  are  true,  Meyer  as- 
sumed the  payment  of  the  obligations  of  the  firm  of 
Nohring  &  Meyer,  one  of  which  was  the  payment 
of  the  debts  which  the  plaintiff  afterward  was  com- 
pelled to  pay.  Can  he  maintain  an  action  against 
Meyer  on  this  contract  to  which  he  was  not  a  party, 
but  which  contains  a  provision  for  his  benefit?  This 
question  was  before  the  Supreme  Court  of  Nevada 
in  Mtliani  v.  Tognini,  7  Pac.  Rep.  279,  and  it  was 
held  that  a  party  may  maintain  an  action  on  a  sim- 
ple contract  to  which  he  was  not  a  party,  upon 
which  he  was  not  consulted,  and  to  which  he  did 
not  assent,  when  it  contains  a  provision  for  his 
benefit.  In  Lavyrence  v.  Fox,  20  N.  Y.  268,  one 
Holly,  in  November,  1857,  at  the  request  of  the  de- 
fendant, loaned  and  advanced  to  him  $300,  stating 
at  the  time  that  he  owed  that  sum  to  the  plaintiff 
for  money  borrowed  of  him,  and  had  agreed  to  pay 
it  to  him, next  day ;  that  the  defendant,  on  consid- 
eration therefor,  at  the  time  of  receiving  the  money, 
promised  to  pay  it  to  the  plaintiff  on  the  next  day. 
The  court  held  that  tlie  plaintiff  could  maintain  an 
action  on  the  promise.  Farley  v.  Cleveland,  4  Cow. 
482;  S.  C,  9  id.  639;  iMwrence  v.  Fox,  20  N.  Y. 
268.  This  principle  has  been  frequently  applied  in 
cases  of  mortgage  foreclosure,  where  it  is  held  that 
the  undertaking  of  the  grantee  of  the  mortga<red 
premises  to  pay  off  the  incumbrance  is  a  collateral 
security  obtained  by  the  mortgagor  which  inures, 
by  an  equitable  subrogation,  to  the  benefit  of  the 
mortgagee.  King  v.  Whitely,  10  Paige,  465 ;  Hnlscy 
v.  Uud^  9  id.  446;    Cuniberlaiid  v.  Codrington,   ?> 


Johns.  Ch.  254-261.  In  SchermerJiom  v.  Vanderhey' 
den,  1  Johns.  139,  it  was  held  that  a  parol  promise 
from  one  person  to  another,  for  the  benefit  of  a 
third  person,  will  enable  that  third  person  to  main- 
tain an  action  on  such  promise.  This  rule  was  es- 
tablished under  the  common  law,  and  has  been  ad- 
hered to  by  the  courts  of  that  State.  In  Cooper  v. 
Fo88y  15  Neb.  516,  it  was  held  that  the  purchaser 
of  mortgaged  premises,  who  as  the  whole  or  part 
consideration  for  such  purchase  agrees  to  pay  off 
the  mortgage,  may  be  sued,  upon  default  of  such 
payment,  by  the  holder  of  the  mortgage.  See  also 
Stewart  v.  SneUing,  15  Neb.  602;  Merriman  v.  Mocre^ 
90  Penn.  St.  80;  Carman  v.  Kelly,  5  Hun,  283.  In 
Merriman  v.  Moore,  it  is  said :  '  It  is  a  rudimental 
principle  that  a  party  may  sue  on  a  promise  made 
on  a  sufficient  consideration  for  his  use  and  benefit, 
though  he  made  it  to  another,  and  not  to  himself.' 
Hof  8  Appeal,  24  Penn.  St.  200;  Townsend  v.  Long, 
77  id.  143;  Justice  v.  Tollman,  86  id.  147.  In  Put- 
ney V.  Famham,  27  Wis.  187,  it  was  held  that  in 
case  of  simple  contract,  where  one  makes  a  promise 
to  another  for  the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action  upon  the 
promise,  though  the  consideration  does  not  move 
from  him.  This,  we  think,  is  a  coiTcct  statement 
of  the  law,  and  it  is  decisive  of  the  case,  as  the  pe- 
tition clearly  shows  a  promise  of  the  defendant 
made  to  another  for  the  benefit  of  the  plaintiff." 


EQUITY  OF  PARTNERSHIP  CREDITORS. 
II. 

THE  case  of  Menagh  v.  WhittDell,  52  N.  Y.  140,  will  now 
be  oonsidered.  In  this  case  five  persons  were 
partners.  Two  sold  their  interests  to  one  of  the  other 
three  and  retired  from  the  firm.  Subsequent! j  two  of 
the  remaining  three  mortgaged  their  respective  inter- 
ests to  secure  individual  debts,  and  the  third  sold  his 
interest  to  a  stranger.  A  judgment  having  been  re- 
covered against  the  five  partners  on  an  old  firm  debt, 
the  defendant,  under  an  execution  thereon,  took  pos- 
session of  the  old  firm  assets,  and  the  action  was 
brought  against  hlra  for  conversion. 

Plaintiff  claimed  a  four-fifths  interest  in  the  prop- 
erty under  the  chattel  mortgages  executed,  as  al- 
ready mentioned,  to  secure  individual  debts,  one 
of  the  two  partners  executing  one  of  the  mort- 
gages having  a  one-fifth  interest  in  the  firm  prop- 
erty, and  the  other  haying  purchased,  in  addition  to 
his  one-fifth,  the  two-fifths  of  the  two  retiring  part- 
ners. The  court  held  that  the  plaintiff  took  title  sub- 
ject to  old  firm  debts,  and  that  therefore  the  property 
in  the  possession  of  the  sheriff  was  subject  to  levy  for 
such  debts.  Two  opinions  were  written,  one  by  Judge 
Rapallo  and  the  other  by  Judge  Allen.  Tlie  former 
devotes  bis  attention  chiefly  to  the  discussion  of  the 
effect  of  the  acts  of  the  three  remaining  partners, 
while  the' latter  deals  with  the  transfer  of  the  two  re- 
tiring partners.  Judge  Rapallo  says,  at  page  154: 
**  But  the  point  upon  which  the  judgment  was  sus- 
tained in  the  Supreme  Court,  was  that  after  the  exe- 
cution of  the  mortgages,  H.  E.  Goodwin,  the  only  re- 
maining partner,  made  a  separate  transfer  to  a  third 
party  of  his  individual  interest  in  the  partnership  prop- 
erties, and  on  this  ground  it  was  held  that  when  the 
executioit-was  levied  none  of  the  defei^dants  iii^  the 
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execution  had  anj  leviable  interest  in  the  property 
levied  upon ;  and  it  was  further  held  that  the  plaintiff 
who  had  purchased  the  interest  of  S.  G.  Pubert  under 
taismortgaf^e  was  entitled  by  virtue  of  two  mortgages 
and  at  the  purchase  at  the  sale  under  them  to  recover 
the  value  of  four-fifths  of  the  corpus  of  the  partner- 
ship property  levied  upon  by  the  defendants  without 
regard  to  the  partnership  debts.  This  position  is  not 
without  authority  in  its  support.**  (Neither  authority 
nor  principle  sustains  it.)  *' It  is  founded  upon  the 
theory  that  separate  transfers  of  the  individual  inter- 
ests of  all  the  partners  divested  the  title  of  the  firm ; 
that  firm  creditors  have  no  lien  upon  the  partnership 
effects.and  no  direct  right  to  compel  their  application  to 
firm  debts  in  preference  to  individual  debts;  that  the 
right  to  compel  this  application  is  an  equity  vested 
in  the  partners  themselves,  and  exists  only  as  between 
each  other:  that  so  long  as  this  equity  exists  in  any  of 
the  partners,  the  creditors  have  an  equity  to  compel 
its  enforcement  between  the  partners,  and  may  by  this 
means  obtain  the  application  of  the  partnership  prop- 
erties to  their  demands  in  preference  to  the  individual 
debts  or  separate  dispositions  of  any  of  the  partners. 
In  other  words,  '  that  the  equities  of  the  creditors  can 
only  be  worked  out  through  the  equities  of  the  part- 
ners.* From  these  premises  the  conclusions  have  been 
drawn  that  if  such  equities  are  waived  or  released  by 
the  partners  themselves,  the  creditors  lose  them,  and 
that  a  transfer  of  the  individual  interest  of  a  partner 
in  the  firm  property  to  a  third  person  extinguishes  the 
equity  of  the  partner,  and  consequently  that  of  the 
creditors  which  is  dependent  on  it.  This  doctrine  has 
been  carried  to  the  extent  of  holding  that  if  the  indi- 
vidual interests  of  each  of  the  members  of  a  firm  are 
successively  sold  under  executions  against  such  mem- 
bers respectively  for  their  individual  debts,  the  pur- 
chasers acquire  the  co^jms  of  the  property  free  from 
the  copartnership  debts,  and  the  equities  of  the  part- 
ners and  partnership  creditors  are  extinguished. 
Coover's  Appeal^  29  Penn.  St.  9.  The  injustice,  and  it 
may  be  said  the  absurdities,  which  result  from  such  a 
view,  lead  to  an  inquiry  into  its  correctness.  A  firm 
may  be  perfectly  solvent,  though  the  members  are  in- 
dividually insolvent;  yet  in  such  a  case  the  doctrine 
that  the  property  of  the  firm  is  divested,  and  the  equi- 
ties of  the  partners  and  partnership  creditors  are  ex- 
tinguished by  separate  transfers  of  the  individual  in- 
terests of  all  the  partners,  might  result  not  only  in 
an  appropriation  of  all  the  properties  of  the  firm 
to  the  payment  of  the  individual  debts  to 
the  entire  exclusion  of  the  firm  creditors,  but 
to  a  most  unjustifiable  sacrifice  and  waste  of 
such  properties.  For  instance,  suppose  a  firm  to  con- 
sist of  three  members,  each  having  an  equal  interest, 
and  to  be  possessed  of  assets  to  the  amount  of  $300,000, 
and  to  owe  debts  to  half  of  that  amount,  the  interest 
of  each  partner,  supposing  their  accounts  between 
themselves  to  be  even,  is  150,000.  The  members  of 
the  firm  are  individually  indebted.  One  of  them  sells 
his  share,  and  receives  for  it  $60,000,  which  is  its  actual 
value;  the  share  of  another  of  the  parties  is  sold  out 
under  execution  and  brings  its  full  value,  $50,000. 
Thus  far  one  partner  remains,  and  he  has  an  equity  to 
have  the  firm  debts  paid,  and  those  who  have 
sold  out  are  protected  against  those  debts.  The 
purchasers  of  the  separate  interests  are  entitled  to  the 
surplus  only.  The  joint  creditors  still  have  their  re- 
course against  partnership  property,  and  the  right  to 
levy  on  such  of  it  as  is  subject  to  sale  on  execution. 
But  before  iiny  levy  the  remaining  partner  sells  out 
his  individual  interest,  or  it  is  sold  out  on  execution. 
According  to  the  doctrine  applied  In  the  present  case, 
and  maintained  in  the  case  of  Cooifer^s  AppeaU  si«pra, 
the  firm  property  is  by  this  last  sale  relieved  from  the 
partnership  debts;  the  two  shares  first  sold  Jure  at  once 


changed  from  interest  in  the  surplus  to  shares  in  the 
corpus  of  the  property  free  from  the  debts,  their  value 
is  doubled,  and  the  fund  which  should  have  gone  to 
pay  the  joint  debts  is,  without  any  consideration,  ap- 
propriated by  the  transferees  of  the  individual  inter- 
ests of  the  partners.** 

This  whole  opinion  should  be  carefully  read.  That 
this  decision  Is  correct  cannot  be  doubted.  But  it  Is 
submitted  that  the  court  did  not  found  its  decision 
upon  the  great  substratum  principle  which  underlies 
this  department  ot  Jurisprudence.  The  lien  of  part- 
nership creditors  in  this  case  was  not  extinguished, 
because  the  three  remaining  partners  still  retained  an 
interest  in  tne  payment  of  firm  creditors  out  of  the 
old  firm  assets,  after  the  trans/er  of  the  two  partners 
to  one  of  the  remaining  three,  and  after  the  mortgag- 
ing and  sale  by  these  three  partners  of  their  respect- 
ive interests  In  the  firm  property  to  different  parties. 
Each  one  of  these  three  partners  had  an  Interest  In  the 
payment  of  all  firm  debts  out  of  firm  property  In  pref- 
erence to  the  Individual  debts  of  each  of  the  other  two ; 
and  when  they  severally  mortgaged  and  sold  their  re- 
spective Interests  In  the  Ann  property  they  were  still 
interested  in  the  firm  creditors*  priority  of  payment 
out  of  the  partnership  property,  because  none  of  the 
persons  to  whom  they  severally  mortgaged  and  sold 
assumed  or  was  In  any  manner  liable  for.  the  old  firm 
debts.  If  such  debts  were  not  paid  out  of  the  firm 
property  so  mortgaged  and  sold  by  the  parties  sever- 
ally, then  the  whole  weight  of  them  would  fall  on  the 
partners  themselves.  Thus  their  Interest  in  the  pay- 
ment of  firm  debts  out  of  the  firm  property,  notwith- 
standing their  several  pledges  and  transfers  thereof.  Is 
manifest.  The  partners  then  having  this  deep  inter- 
est in  the  satisfaction  of  the  old  firm  claims  out  of 
firm  property  an  Interest  that  was  apparent  to  them  at 
the  time  of  the  different  transfers,  and  they  having 
done  nothing  to  divest  themselves  of  their  equity,  and 
not  having  shown  an  Intention  to  destroy  their  equit- 
able lien,  it  must  be  regarded  as  still  subsisting.  In 
fact  so  far  as  the  mortgages  and  the  transfer  that  were 
severally  made  by  the  then  partners  were  concerned, 
the  court  recognized  the  force  of  this  position,  that 
the  equity  of  the  partners  survived  their  relinquish  • 
ment  of  their  title  to  the  firm  property,  the  oourt  say- 
ing: **But  it  is  claimed  that  when  all  the  partners 
have  assigned,  their  Interest  In  the  pr(»perty  is  divested 
and  their  equity  is  destroyed,  and  therefore  the  prop- 
erty Is  released  from  the  debts,  and  what  was  at  the 
time  of  the  assignment  a  share  of  a  contingent  surplus 
has  been  converted  into  a  share  of  the  corpus  of  the 
property.  la  this  position  sound?  When  a  partner 
sells  his  interest  in  a  firm  to  a  person  other  than  his 
copartner,  or  It  Is  sold  on  execution  against  him,  does 
he  thereby  lose  all  equity  to  have  the  firm  debts  paid 
out  of  the  assets?  When  he  sells  to  his  copartner,  he 
relies  upon  his  assumption  of  the  partnership  debts, 
and  unless  he  stipulates  fur  an  application  of  the  as- 
sets to  that  purpose  he  parts  with  all  lien  upon  them. 
But  when  he  sells  to  a  stranger  not  liable  for  the  debts, 
or  his  interest  is  sold  on  execution,  Is  not  the  right  to 
have  the  debts  paid  out  of  the  property,  a  right  of  In- 
demnity personal  to  himself,  and  which  does  not  pass 
by  the  sale?  Could  It  be  tolerated  that  the  Interest 
of  a  partner  should  be  sold  under  execution  against 
him,  on  which  sale  only  the  value  of  his  Interest  in 
the  surplus  could  be  realized  and  that  the  purchaser 
should  be  allowed  to  take  the  corpus  of  the  property, 
and  leaves  him  liable  for  the  debts?  ** 

In  this  case.  Judge  Allen,  discussing  the  effect  on  the 
old  firm  creditors,  of  the  transfer  of  the  two  retiring 
partners  of  their  two-fifths  interest  in  the  firm  prop- 
erty to  one  of  the  then  remaining  partners,  expresses 
an  opinion  that  creditors  of  the  new  firm  composed  of 
the  three  remaining  partners,  fa|C3^  there  been  any, 
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would  have  beeu  entitled  to  preference  over  creditors 
of  the  old  firm  as  to  the  old  firm  property  which  might 
be  undieposed  of.  He  says :  **  Had  the  firm,  after  the 
change  of  interest  therein,  incurred  liabilities  and  con- 
tracted debts,  a  question  would  have  arisen  between 
the  creditors  of  the  old  and  new  firms,  and  the  cred- 
itors of  the  new  would  have  been  preferred.*' 

This  is  undoubtedly  the  law  where  the  retiring  part- 
ner sells  out  to  all  the  remaining  partners  jointly,  and 
not  separately  to  one.  Smith  v.  Howard,  20  How. 
(U.  S.)121;  Baker'8  Appeal,  21  Peun.  St.  76.  In  both 
of  these  cases  the  retiring  partner  transferred  his  in- 
terest to  the  two  remaining  partners,  and  the  courts 
sustained  assignments  made  by  the  new  firms  of  the 
old  firm  property,  in  which  creditors  of  the  new  firms 
were  preferred.  But  in  Menagh  v.  WhtttoeU  the  retir- 
ing partners  sold  their  interest,  not  to  a)l  three  of  the 
other  partners,  but  to  only  one  of  them.  This  differ- 
ence ill  the  facts  between  this  and  the  other  cases  does 
not  however  call  for  the  ap  lication  of  any  different 
principle. 

In  Menagh  v.  WhUweU  the  creditors  of  the  new  firm 
would  have  been  prevented,  although  the  transfer  was 
to  one,  and  not  to  all,  of  the  continuing  partners,  be- 
cause all  the  five  partners  had  lost  their  interest  in  the 
payment  of  old  firm  debts  with  old  firm  property,  the 
two  who  retired  losing  their  interest  by  a  sale  to  those 
who  were  personally  bound  to  pay  such  debts,  and 
bound  to  save  those  two  harmless  from  such  debts  and 
the  other  three,  because  being  after  the  transfer,  the 
real  debtors  as  between  themselves  and  all  others, 
and  being  bound  in  conscience  as  well  as  by  the  law, 
to  pay  them  out  of  any  property  they  might  have, 
ceased  to  have  any  Interest  in  their  payment  out  of 
any  particular  fund  or  property.  The  equity  of  all  five 
partners  being  extinguished,  the  equity  of  the  old  firm 
creditors  would  be  forever  gone. 

There  are  dicta  and  possibly  one  decision  hostile  to 
the  decision  in  Menagh  v.  WhiltoeU,  The  dicta  are 
found  in  Doner  v.  StaufferA  Penu.  (P.  &  R.)  198; 
Coover^a  Appeal,  29  Penn.  St.  9;  and  the  cases  of 
McNutt  V.  Sirayhom,  89  id.  269 ;  Case  v.  Beauregard, 
99  CJ.  9. 119,  seem  to  be  on  the  same  side. 

In  the  last  case  it  appeared  that  May,  Graham  and 
Beauregard  had  been  partners.  May  and  Graham 
transferred  their  interest  in  the  firm  property  to  the 
United  States,  and  subsequsntly  these  interests  were 
transferred  by  th.e  United  States  to  three  persons,  and 
thereafter  a  railroad  corporation  and  these  three  per- 
sons and  the  remaining  partner,  Beauregard,  executed 
an  act  of  fusion  by  which  all  the  rights  of  the  parties 
became  vested  in  the  corporation.  The  object  of  the 
action  was,  as  the  court  said :  *'To  follow  and  subject 
to  the  payment  of  a  partnership  debt  property  which 
formerly  belonged  to  the  partnership,  but  which,  be- 
fore the  bill  was  filed,  had  been  transferred  to  the  de- 
fendants.'* 

The  court,  dismissing  the  bill,  said :  *'The  effect  of 
these  transfers  and  the  act  of  fusion  was,  very  clearly, 
to  convert  the  partnership  property  into  property  held 
in  severalty,  or  at  least  to  terminate  the  equity  of  any 
partner  to  require  the  application  thereof  to  the  pay- 
ment of  the  joint  debts.  Hence  if,  as  we  have  seen, 
the  equity  of  the  partnership  creditors  can  be  worthed 
out  only  through  the  equity  of  the  partners,  there  was 
no  such  equity  of  the  partners,  or  any  one  of  them,  as 
is  now  claimed,  in  1869,  when  this  bill  was  filed.  No 
one  of  the  partners  could  then  insist  that  the  property 
should  be  applied  first  to  the  satisfaction  of  the  joint 
debts,  for  his  interest  in  the  partnership  and  its  assets 
had  ceased.*' 

This  decision  will  not  stand  the  test  of  principle. 
The  two  partners  whose  interests  were  severally  sold 
did  not  thereby  forfeit  their  equity  as  partners.  They 
still  retained  an  Interest  in  the  payment  of  partner- 


ship debts  out  of  firm  property,  because  the  transferees 
were  not  liable  for  such  debts,  and  did  not  assume 
them.  If  the  transferee  could  dispose  of  this  property 
without  paying  two-thirds  of  the  firm  debts  out  of  it, 
the  burden  of  payment  would  fall  on  them.  As  the 
equity  of  these  two  partners  still  existed  after  the 
transfer,  so  did  the  equity  of  the  firm  creditors,  and  if 
it  be  argued,  as  the  court  did  argue,  that  aii  unincum- 
bered two-thirds  of  all  the  firm  property  passed  by 
these  transfers,  then  the  conclusive  answer  is,  that  the 
firm  being  insolvent,  the  transfers  of  its  property  to 
pay  individual  debts  of  members  of  the  firm  were 
fraudulent  and  void.  On  this  point  the  court  said: 
**The  bill,  it  is  true,  charges  that  the  several  transfers 
of  the  partners  were  illegal  and  fraudulent  without 
specifying  wherein  the  fraud  consisted.  The  charge 
seems  to  be  only  a  legal  conclusion  from  the  fact  that 
some  of  the  transfers  were  made  for  the  payment  of 
the  private  debts  of  the  assignors.  Conceding  such  to 
have  been  the  case,  It  was  a  fraud  upon  the  other  part- 
ners, if  a  fraud  at  all,  rather  than  upon  the  joint  cred- 
itors; a  fraud  which  those  partners  could  waive,  and 
which  was  subsequently  waived  by  the  act  of  fu- 
sion.** 

The  court  is  at  first  uncertain  whether  it  is  a  fraud  at 
all  for  a  partner  to  pay  his  individual  debt  with  proi>- 
erty  of  an  insolvent  firm,  and  finally  declares  the 
fraud,  if  any,  to  be  a  fraud  upon  the  other  partners 
merely.  No  principle  would  seem  at  first  thought  to 
be  better  settled  than  the  one  which  sets  the  seal  of  its 
condemnation  on  every  such  transfer  and  declares  it 
fraudulent  and  void  as  to  the  firm  creditors.  Menagh 
y.  WhitiveV,  62  N.  Y.  146,  162;  WiUon  v.  RoherUion,  21 
id.  587;  Hanson  v.  Van  DevenUr,  i\  Barb.  307;  Phelps 
V.  McNeely,  66  Mo.  654;  Lendey  v.  Johnson,  43  N.  H, 
144. 

And  yet  there  are  cases  which  hold  that  individual 
debts  may  he  paid  with  firm  property,  although  the 
firm  *8  insolvent,  provided  of  course  all  the  partners 
assent  to  the  transaction.  Marks  v.  R iU,  15  Gratt.  400 ; 
SchmidpJapp  Y,Currie,  Miss.  Sup.  Ct.  (18  Am.  Law  Reg. 
108),  55  Miss.  597.  See  also  Hopgood  v.  CromwelU  48 
IU.  64. 

Indeed  in  Schmidlapp  v.  Currie  the  court  sustained  a 
transfer  by  one  of  two  partners  with  the  assent  of  the 
other,  of  all  the  firm  property  to  pay  an  individual 
debt  of  the  partner  making  the  transfer.  This  transfer 
of  course  made  the  partnership  absolutely  insolvent, 
leavingnothingout  of  which  to  pay  firm  debts,  and 
yet  the  court  sustained  the  transfer  as  against  a  firm 
creditor  at  the  time  of  the  transfer.  This  is  certaiiily 
an  extreme  case,  and  carries  the  doctrine  that  the 
equities  of  firm  creditors  are  derivative  and  depend- 
ent to  the  utmost  limit,  and  yet  it  is  sound  on  princi- 
ple. The  court  intimated  that  its  decision  might  have 
been  different  if  the  firm  had  beeu  insolvent.  But  it 
is  impossible  to  see  how  insolvency  could  malce  any 
difference,  when  the  transfer  to  the  individual  cred- 
itor of  all  the  partnership  property  created  an  abso- 
lute insolvency,  leaving  no  firm  property  whatever  for 
firm  creditors  to  collect  their  claims  from.  This  de- 
cision is  an  important  one,  and  it  will  be  worth  the 
while  to  step  aside  from  the  trend  of  this  article  to 
examine  it.  It  appears  that  H.  and  U.  were  partners. 
H.  having  become  indebted  to  O.,  transferred  to  him 
in  part  payment  of  the  indebtedness  and  with  the  con- 
sent of  U.  the  entire  business  and  stock  of  the  part- 
nership. Firm  creditors  having  sued  out  a  writ  of  at- 
tachment against  the  firm,  and  caused  the  same  to  be 
levied  on  the  property  so  transferred,  on  the  ground 
that  the  payment  of  the  individual  debt  of  H.  with  all 
the  partnership  property  was  fraudulent  and  void  as 
to  firm  creditors,  that  question  was  presented  for  the 
decision  of  the  court.  The  court  said  :  **  Is  it  true 
that  partnership  assets  cannot  by  thintet  or  couspnt  of 
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all  the  partners  be  assigned  iu  llqaidatlon  of  the  pri- 
vate debt  of  one  of  the  members,  so  as  thereby  to  de- 
feat the  olaims  of  firm  creditors?  The  authorities  on 
the  qaestlon  are  divided,  and  in  Boms  on  Fraadulent 
Conveyances  it  is  broadly  stated  that  such  convey- 
ances are  voluntary  and  void  as  to  firm  creditors,  but 
it  is  doubtful  from  the  cases  cited  whether  the  author 
is  alluding  to  transfers  made  by  one  partner  alone, 
without  the  assent  of  his  copartner,  or  whether  he 
embraces  assignments  participated  in  by  the  entire 
firm.  If  the  former,  the  proposition  is  indisputable. 
If  the  latter,  we  think  the  sounder  reasoning  and  the 
weight  of  authority  are  against  him.  We  speak  of 
cases  like  the  present,  where  there  is  no  pretense  of 
actual  fraud  and  where  there  is  no  showing  that  the 
firm  was  at  the  time  iusdlvent,  though  according  to 
some  of  the  cases  the  Insolvency  of  the  firm  would  not 
affect  the  result.  The  firm  creditors  at  large  of  a  part- 
nership have  no  lien  on  its  assets  any  more  than  ordi- 
nary creditors  have  upon  the  property  of  an  individ- 
ual debtor.  The  power  of  disposition  over  their  prop- 
erty inherent  in  every  partnership  is  as  unlimited  as 
that  of  an  individual,  and  this  ju8  dispotiendi  in  the 
firm,  all  the  members  cooperating,  can  only  be  con- 
trolled by  the  same  considerations  that  impose  a  limit 
upon  the  act  of  an  individual  owner,  namely,  that  it 
shall  not  be  used  for  fraudulent  purposes.  So  long  as 
the  firm  exists  therefore  its  members  must  be  at  lib- 
erty to  do  as  they  choose  with  their  own,  and  even  in 
the  act  of  dissolution  they  may  impress  upon  its  assets 
such  character  as  they  please.  The  doctrine  that  firm 
assets  must  be  applied  to  the  payment  of  firm  debts, 
and  individual  property  to  individual  debts,  is  only  a 
principle  of  administration,  adopted  by  the  courts 
when  from  any  cause  they  are  called  upon  to  wind  up 
the  firm  business,  and  find  that  the  members  have 
made  no  valid  disposition  of  or  charges  upon  Its  assets. 
Thus  when  upon  a  dissolution  of  the  firm  by  death  or 
limitation  or  bankruptcy  or  from  any  other  cause,  the 
courts  are  called  upon  to  wind  up  the  concern,  they 
adopt  and  enforce  the  principle  stated;  but  the  prin- 
ciple itself  springs  only  out  of  the  obligation  to  do 
justice  between  the  partners.  *  *  *  This  right  of 
the  creditors  is  therefore  really  the  right  of  their 
debtors  and  inures  to  them  derivatively  from  the 
debtors.  Hence  it  is  said  that  the  lien  or  quatd  lien  of 
the  creditors  *  is  worked  out  throogh  the  partners ; ' 
the  meaning  of  which  is  that  the  firm  creditors  may 
demand  the  primary  application  of  the  firm  assets  to 
the  payment  of  their  debts,  because  each  one  of  the 
partners  should  have  a  right  to  demand  this  as  against 
his  copartners.  *  ♦  ♦  Conceding,  as  all  the  authori- 
ties do,  that  the  firm  creditors  have  no  Independent 
right  to  demand  to  be  first  paid,  but  derive  that  right 
solely  by,  through  and  under  the  right  which  the  par- 
ties have  to  insist  that  this  shall  be  done,  it  is  impos- 
sible to  see  how  the  rule  can  be  enforced  where  all  the 
members  of  the  firm  have  before  the  dissolution,  and 
without  ground  to  suspect  fraud,  given  to  the  assets 
a  different  direction." 

Principle  lies  at  the  foundation  of  this  decision,  and 
it  is  difficult  to  see  how  any  other  doctrine  can  be 
enunciated  consistently  with  the  principle  that  the 
equity  of  firm  creditors  is  merely  derivative.  But  the 
fallacy  of  the  reasoning  of  the  court  in  Case  v.  BeaU' 
regards  based  upon  the  power  of  the  parties  to  destroy 
the  equity  of  firm  creditors  by  the  unanimous  consent 
of  all  the  partners,  lay  in  the  assumption  of  a  fact  which 
did  not  exist,  namely,  that  May  and  Graham,  as  well 
as  Beauregard,  assented  to  the  act  of  fusion.  They 
did  not  assent  to  it.  Their  grantees  or  transferees  did : 
but  they  had  no  authority  to  do  so,  so  as  to  bind  their 
assignors,  as  the  transfers  to  them  only  passed  the  In- 
terest of  May  and  Graham  in  the  firm  assets,  which 
was  given  subject  to  firm  debts,  and  did  not  confer 


upon  them  any  right  to  consent  to  a  destruction  of 
the  partners*  equity  and  the  lien  of  firm  creditors 
which  May  and  Graham  by  their  conveyances  had  re- 
served. What  right  then  had  the  court  to  assert  that 
all  the  partners  had  voluntarily  waived  their  equity 
by  an  act  of  fusion  to  which  all  did  not  consent? 

In  MoNtUt  V.  Strayhom,  the  court,  following  the 
dicta  in  the  previous  cases  In  that  State,  decided  that 
transfers  severally  made  by  all  the  partners  worked  a 
destruction  of  the  partners'  equity  and  the  firm  cred- 
itors' Hen. 

These  oases  will  enjoy  an  unenviable  solitude,  and 
they  should,  for  more  illogical  decisions  cannot  well  be 
imagined. 

The  decision  of  the  court  in  Cose  v.  Beauregard,  99 
U.  S.  119,  was  reaffirmed  in  Case  v.  Beauregard^  101  id. 
688,  and  Fitzpatrick  v.  Flannagan,  106  id.  648.  In  this 
last  case  the  court  declared  that  the  survivor  of  an  in- 
solvent firm,  who  is  permitted  to  carry  on  the  business 
by  the  personal  representatives  of  the  deceased  mem* 
her  may  dispose  of  the  partnership  property  in  pay- 
ment of  his  Individual  debt  The  language  of  the  court 
is  too  remarkable  to  be  omitted  from  this  discussion. 
*' And  unless  a  partnership  creditor  or  the  personal 
representatives  of  the  deceased  partner  commence 
such  a  proceeding  to  liquidate  the  affairs  of  the  part- 
nership there  is  nothing  to  prevent  the  surviving  part- 
ner from  dealing  with  the  partnership  property  as  his 
own,  and  acting  in  good  faith,  to  make  valid  disposi* 
tlons  of  it.  Locke  v.  Levjia,  12i  Mass.  L  And  if  in 
like  good  faith,  with  the  acquiescence  of  the  personal 
representatives  of  the  deceased  partner,  he  uses  the 
firm  property  to  continue  business  on  his  own  ac- 
count, and  in  his  own  name  he  does  it  without  other 
liability  than  to  be  held  accountable  to  the  estate  of 
his  deceased  partner  for  a  share  of  the  profits ;  or  as 
we  have  seen,  upon  a  bill  filed  for  that  purpose  by  the 
personal  representatives  of  the  deceased  partner,  or 
partnership  creditor;  to  wind  up  the  firm  business 
and  apply  its  assets  to  the  payment  of  its  debts.  Any 
intermediate  disposition  of  the  property  made  In  good 
faith,  even  although  It  may  have  been  specifically  a 
part  of  the  partnership  assets,  and  even  if  it  has  been 
applied  to  the  payment  of  his  individual  obligations, 
will  be  valid  and  effectual." 

Suppose  all  the  partners  concur  in  transferring  their 
interest  in  the  firm  to  a  stranger,  will  the  lien  of  the 
firm  creditors  be  extinguished?  If  it  is  simply  a  con- 
veyance of  their  Interest  after  deducting  partnership 
liabilities,  and  the  purchaser  does  not  assume  those 
debts.  It  must  beheld,  If  principle  is  observed,  that  the 
lien  is  preserved,  although  there  are  dicta  leaning  the 
other  way,  as  we  have  already  seen.  The  partners 
having  subtracted  the  firm  debts  from  the  value  of  the 
firm  property,  have  as  between  themselves  and  the 
purchaser  paid  such  debts.  It  is  therefore  to  their 
interest  that  they  should  not  be  called  upon  to  pay 
them  again.  If  the  purchaser  does  not  render  himself 
personally  liable  for  their  payment,  the  partners  must 
be  presumed  to  have  Intended  that  the  firm  property 
shall  remain  bound  for  their  satisfaction,  for  other- 
wise the  partners  might  have  to  pay  them  after  the 
firm  property  had  been  sold  by  the  purchaser  or  seized 
to  pay  his  individual  debts,  the  purchaser  not  being  lia- 
ble for  the  firm  debts.  Nay,  the  partners  would  run  the 
risk  of  being  called  upon  to  pay  them  the  next  day 
after  the  sale,  if  such  sale  discharged  their  Hen  and  the 
lien  of  the  firm  creditors  upon  the  firm  property.  In 
Menagh  v.  Whitwell,  52  N.  Y.  161,  Judge  Rapallo  ex- 
presses his  opinion  that  such  a  sale  would  not  destroy 
the  lien  of  firm  creditors.  **  How  much  more  clearly 
apparent  would  be  the  injury  to  creditors  by  a  sale  to 
a  person  not  liable  for  the  debts  if  such  sale  had  the 
effect  to  relieve  the  property  from  them.*'  If  on  the 
other  hand,  the  partners  seU  the  firm  property,  and 
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not  merely  their  intereat  in  it,  and  firm  debts  are  not 
deducted  from  the  value,  then  it  is  clear  that  the  lien 
of  the  partners  is  forever  gone,  for  so  far  from  haviug 
any  interest  in  the  firm  property  continuing  as  secur- 
ity for  the  firm  debts,  they  have  expressly  discharged 
it  from  such  lien  by  receiving  its  full  value  without 
deducting  the  debts,  and  transferred  the  lien  from  the 
property  to  its  proceeds  which  they  have  received,aud 
thus  extinguished  the  lien  of  firm  creditors.  As  be- 
tween themselves  and  the  purchaser,  the  duty  rests 
upon  them  to  satisfy  the  firm  claims.  The  transaction 
is  in  effect  the  same  as  a  sale  of  specific  articles  of  mer- 
chanclse  by  a  firm.  It  is  a  mere  truism  to  say  that 
the  title  of  the  purchaser  in  such  a  case  is  unincum- 
bered by  any  lien  in  favor  of  partnership  creditbrs. 

The  lien  of  a  partner  upon  partnership  assets  sur- 
vives his  death  and  vests  in  his  personal  representa- 
tives. It  is  held  by  all  the  aathoritles  that  to  the  ex- 
tent that  the  partnership  property  remains  in  specie 
the  lien  of  the  old  firm  creditors  is  superior  to  the  lieu 
of  the  creditors  of  the  surviving  partner  or  partners 
who  continue  the  business.  Stocken  v.  Dawson.,  9 
Beav.  239;  affirmed  in  17  L.  J.  Ch.  282;  Payn  v. 
Hombjf,  26  Beav.  280;  Hoyt  v.  Sprague,  108  U.  8.  613; 
8.  C,  28  Law  Ed.  685,  690;  Nerot  v.  Bwmard,  4  Russ. 
247;  Payn  v.  Hom^J/,  4  Jur.  (N.  8.)  446. 

This  is  the  rule,  even  though  the  representatives  of 
the  deceased  partner  consented  to  the  continuance  of 
the  business  without  a  settlement  with  the  survivor. 
Hoyt  V.  Sprayuf. ;  Nerot  v.  Bumard  ;  Payn  v.  Hornby, 

But  see  the  doctrine  in  Fitepatrick  v.  Flannagan, 
stipro,  which  is  opposed  to  this  doctrine.  And  where 
no  such  consent  is  shown,  and  the  contract  of  partner- 
ship does  not  require  a  continuance,  and  no  provision 
to  that  effect  is  contained  in  the  deceased  imrtner's 
will,  the  lien  of  the  old  fii^n  creditors  binds  the  new 
property  brought  into  the  business  by  the  survivors  as 
well  as  the  old.  Went  v.  Skipp,  1  Ves.  8r.  239;  Stocken 
V,  Dawaon^  9  Beav.  239;  S.  C,  on  appeal,  17  L.  J.  Ch. 
282. 

The  authorities  agree  that  where  the  representatives 
consent  to  the  continuance  of  the  business,  the  lien  of 
the  old  firm  creditors  attached  to  only  the  old  firm 
property.  Hoyt  v.  Spr ague;  Payn  y.  Hornby;  Lind. 
Partn.,  700-702. 

In  Hoyt  V.  Sprague  the  court,  in  passing  on  this 
question,  say :  **  They  '*  (the  representatives)  "  had  the 
power,  if  they  saw  fit,  unless  restrained  by  their  bene- 
ficiaries,  to  allow  the  estates  of  their  deceased  intes- 
tates to  be  continued  in  the  business  of  the  partner- 
ship; and  if  it  was  continued  by  their  allowance  and 
consent,  the  property  became  liable  to  the  partnership 
debts  subsequently  Incurred  as  well  as  to  prior  debts; 
but  with  this  qualification,  that  the  property  which 
remained  unchanged  was  still  subject  to  the  partner- 
ship lien  in  preference  to  after-incurred  debts ;  whilst 
new  property,  which  in  the  course  of  business  took  the 
place  of  the  old,  was  not  subject  to  said  lien  in  prefer- 
ence to  such  debts.*' 

In  Payn  v.  Hornby,  8ir  John  RomlUy,  master  of  the 
rolls,  asserts  that  there  is  no  lien  on  new  firm  prop- 
erty in  favor  of  old  firm  creditors,  even  though  the 
representatives  of  the  deceased  partner  do  not  in  any 
way  sanction  the  continuance  of  the  business.  To 
prevent  such  alien  from  attaching,  they  must  prevent 
the  carrying  on  of  the  business  by  the  appointment  of 
a  receiver;  otherwise  the  new  firm  creditors  can  claim 
priority  of  payment  out  of  now  firm  property  over  old 
firm  creditors.  He  says  (4  Jur.  [N.  S.]  446):  "  But  on 
the  death  of  a  partner  the  case  is  altogether  different. 
There  is,  as  Lord  Eldon  very  accurately  expressed  it, 
*  b  quasi  Hen ; '  there  is  in  point  of  fact  only  a  right 
to  the  specific  property.  The  executors  of  the  deceased 
partner  are  joint  tenants  with  the  surviving  partners, 
and  accordingly  they  are  entitled  to  require  the  sur- 


viving partners  t-o  do  one  of  two  things — either  to  wind 
up  the  partnership  business  at  once,  or  to  fix  the  value 
of  the  testator's  property  and  secure  payment  of  the 
amount.  »  ♦  *  if  the  executors  do  not 
apply  for  a  receiver,  but  simply  file  a  bill  for  the 
winding  up  of  the  partnership,  I  apprehend  that  the 
new  stock  which  has  been  acquired  during  the  time 
that  the  business  has  been  carried  on  by  the  surviving 
partner  belongs  in  the  first  place  to  the  creditors  who 
had  been  created  by  Buoh  subsequent  dealings,  and 
not  to  the  creditors  of  the  old  partnership,  and  that  is 
the  duty  of  the  executors  if  they  wish  to  prevent  any 
dealings  with  the  stock  to  come  at  once  to  this  court 
for  the  appointment  of  a  receiver;  otherwise  they  in 
fact  sanction  the  commission  of  a  fraud  by  leading  the 
subsequent  creditors  to  believe  that  they  are  dealing 
with  a  person  who  is  liable  out  of  his  stock  in  trade  to 
discharge  their  debts." 

While  the  decisions  which  have  been  already  re- 
ferred to,  holding  that  the  transfer  by  all  the  partners 
to  an  individual  creditor  is  effectual  to  destroy  the 
lien  of  the  firm  creditors  are  sound  on  principle,  it 
does  not  necessarily  follow  that  such  transfer  Is  good 
as  against  firm  creditors.  It  may  be  fraudulent  in 
law,  although  there  Is  no  fraud  in  fact.  The  partner 
whose  individual  debt  is  not  thus  paid  or  secured 
takes  from  his  own  property,  to  which  the  firm  credit- 
ors have  clearly  a  right  to  resort  for  payment,  a  por- 
tion thereof  to  pay  a  debt  for  which  he  Is  not  liable. 
To  that  extent  he  gives  away  h  is  property.  But  the 
law  requires  him  to  be  just  before  he  Is  generous.  If 
therefore  the  property  which  he  retains  is  not  suffl- 
oient  to  pay  all  his  debts,  the  transaction  is  necessarily 
fraudulent  and  void.  The  other  partner  and  the  firm 
being  insolvent,  or  the  firm  being  made  insolvent  by 
the  transfer,  it  is  clear  that  If  the  partner  whose  Indi- 
vidual debt  is  not  thus  paid  does  not  retain  enough 
property,  so  that  the  firm  creditors  can  collect  the  de- 
ficiency out  of  the  same  after  exhausting  the  firm 
property,  the  firm  creditors  are  defranded,  for  he  has 
given  away  a  portion  of  his  property  at  the  expense  of 
his  creditors.  While  it  is  true  that  the  equitable  lien 
of  the  partnership  creditors  is  gone,  they  still  have  the 
right  in  common  with  all  creditors  to  assail  a  transfer 
which  operates  as  a  fraud  upon  them.  They  cannot 
claim  that  a  fraud  has  been  committed  by  the  destruc- 
tion of  their  equity,  but  they  clearly  have  the  right  to 
insist  that  one  of  their  debtors  shall  not  pay  the  debts 
of  another  at  their  expense. 

In  Schmidlapp  y.  Currie  this  obvlons  distinction  is 
not  mentioned ;  but  it  may  be  that  the  case  did  not 
call  for  any  reference  to  it.  While  all  the  firm  prop- 
erty was  turned  over  to  the  Individual  creditor  of  one 
of  the  partners,  and  the  firm,  as  a  firm  thus  rendered 
insolvent.  It  may  have  been  the  case  that  one  of  the 
partners  was  abundantly  able  to  pay  all  his  individual 
debts  and  the  firm  debts  besides.  In  such  case  the 
transactions  would  not  necessarily  be  fraudulent,  and 
the  question  of  fraud  would  be  a  question  of  fact- 
The  partner  whose  property  would  have  to  pay  all  the 
firm  debts,  and  not  the  firm  creditors,  would  suffer 
from  the  transaction. 

In  Wilson  V.  Robertsoii,  21  N.  Y.  687,  the  court  based 
its  decision  on  the  distinction  holding  that  the  prefer- 
ence by  the  firm  of  the  individual  creditors  of  one  of 
the  partners  was  fraudulent  in  law,  because  as  the 
other  partner  was  not  liable  for  such  debts,  the  trans- 
action constitutes  a  gift  from  him  at  the  expense  of 
his  creditors.  The  court  said :  **  Neither  the  firm  nor 
the  copartner  Staples  was  in  a  condition  to  make  a 
gift  of  the  firm  assets  to  Crocker  or  his  creditors." 

In  New  Hampshire  the  doctrine,  that  a  transfer  by 
one  of  two  partners  to  the  other  operates  to  destroy 
the  creditors'  Hen,  is  qualified.  It  Is  there  held  that 
the  lien  of  firm  creditors  is  extinguished  on  the  intei^ 
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est  of  the  telling  partner,  bot  that  the  lien  on  tkie 
sale  of  the  parcbasiug  partner  is  unaffected  bj  the 
transaction.  Spurr  y.  Rusull,  2S  Am.  Law  Reg.  276; 
8.  C,  69  N  H.  388.  See  also  Tenny  t.  Johnson,  48  i<l. 
144. 

This  decision  has  no  foundation  in  principle,  and  is* 
M  w^  have  seen,  opposed  to  the  almost  unbroken 
trend  of  the  adjudications.  In  addition  to  the  cases 
already  cited  on  this  subject,  see  i2ice  ▼.  Barnard,  20 
Vt.  479:  Jforfct  V.  HiU,  15  Gratt.  400;  Qiddinga  v. 
Palmer,  107  Mass.  209;  Conohman'a  AdmW  y.  Maupin, 
78  Ky.  83. 

Gut  C.  H.  Corliss. 

poughjlsepsib,  n.  y. 


jsaTnuncE"''  vacant  and  unoccupied.'' 

NEW  HA1CP8HIRB  SUFBBME  OOUBT, 
JULY  29,  1888. 

Moore  v.  Phcenix  Fire  Insurance  Co. 

A  house  in  which  no  one  lives,  but  In  which  a  former  occu- 
pant had  left  some  trifling  articles  of  furniture,  not  of 
such  character  as  to  be  valuable  for  use  elsewhere,  Is 
**  vacant  and  unoccupied  "  within  the  meaning  of  these 
terms  as  used  In  fire  insurance  policy. 

ASSUMPSIT  on  a  policy  of   Insurance  upon  the 
plaiutiflTs  two-story  frame  dwelling-house,  bam 
and  shed  attached. 

The  court  instructed  the  Jury  that  the  word  **  va- 
cant **  in  the  policy  means  the  same  as  empty,  de- 
void of  fumitare,  and  that  whether  the  buildings  were 
vacant,  in  that  sense,  was  the  question  for  them  to 
decide.  Looking  at  the  purposes  and  uses  of  the 
house,  was  it  vacant  in  the  above  sense!  To  this  in- 
struction the  defendants  excepted.  In  response  to  a 
question  submitted  to  them  by  the  court  the  Jury 
found  specially  that  neither  of  the  buildings  named  in 
the  policy  was  vacant  and  unoccupied  for  more  than 
ten  days  at  any  time  between  the  date  of  the  policy 
and  the  time  of  the  fire.  A  general  verdict  was  di- 
rected for  the  plaintiff,  which  the  defendants  moved 
to  set  aside. 

J.  L,  Foster,  Ray,  DrewAJordantaidRandAMorse, 
for  plaintiff. 

Carpenter.  Bingham,  Aldrich  A  Bemiok  and  Bitxg^ 
ham,  MUcheUs  A  BatcheUor,  for  defendants. 

Allen,  J.  The  defendants  claim  that  the  action 
cannot  be  maintained  beoanse  it  was  not  commenced 
in  this  court  within  twelve  months  from  the  date  of 
loss,  as  stipulated  in  the  policy.  The  action  was  com- 
menced within  twelve  months  of  the  loss  in  the  Cir- 
cuit Court  of  the  United  States.  Subsequently  after 
the  lapse  of  more  than  twel? e  mouths,  by  agreement 
of  the  parties,  the  suit  was  transferred  to  this  court. 
The  entry  of  the  action  here  was  not  of  a  new  action 
then  first  commenced.  It  was  the  same  action  before 
begun  in  the  Federal  court.  The  agreement  to  enter 
the  action  here  and  prosecute  the  defense  was  a 
waiver  by  the  defendants  of  the  limitation  in  the  pol- 
icy. The  limitation  was  not  pleaded,  and  this  defense 
could  not  be  made  except  under  a  special  plea.  The 
buildings  were  occupied  at  the  time  the  insurance  was 
effected,  August  16,  1876.  From  August  2i,  1876,  to 
December  11,  of  the  same  year,  they  were  not  occu- 
pied. They  were  consumed  by  flre  December  80, 1876. 
The  policy  contained  the  condition  that  **  if  the  prem- 
ises shall  be  occupied  or  used  so  as  to  Increase  the 
risk,  or  become  vacant  and  unoccupied  for  a  period  of 
more  than  ten  days,  or  the  risk  be  increased  by  any 
means  whatever  within  the  control  of  the  assured, 
without  the  consent  of  the  company    *    *    ^    then 


and  in  every  such  case  this  policy  shall  l)e  void.*'  It 
seems  to  have  been  conceded  at  the  trial  tliat  the  plain- 
tiff's buildings  had  been  *' unoccupied "  within  the 
meaning  of  that  term  as  used  in  the  policy,  for  a  per- 
iod of  more  than  ten  days.  But  a  different  meaning 
was  given  to  the  phrase  *' vacant  and  unoccupied," 
and  under  instructions  of  the  court  upon  the  defliii- 
nition  of  the  word  "vacant,"  the  jury  found  that  the 
buildings  were  not '*  vacant  and  unoccupied  *' for  a 
period  of  more  than  ten  days  between  the  date  of  the 
policy  and  the  fire. 

The  meaning  of  the  words  *' vacant  and  unoccu-^ 
pied  "as  used  in  the  contract  of  insurance  is  that 
which  the  parties  intended  to  give  them ;  and  that  in- 
tention is  to  be  found  from  the  whole  instrument,  the 
subject-matter  of  the  contract  and  the  situation  of  the 
property  insured.  The  object  of  the  stipulation 
against  vacancy  and  non-occupancy  was  to  guard 
against  the  increased  risk  which  arises  from  the  ab- 
sence of  everybody,  which  duty  or  interest  might  af- 
ford some  protection.  In  the  same  clause  of  the  con- 
tract, *Mncrease  of  risks"  from  the  mode  of  occupa- 
tion and  use  of  the  premises,  and  **  increase  of  risk  by 
any  means  whatever,"  are  mentioned  as  express 
grounds  for  avoiding  the  policy.  *'  If  the  buildings 
shall  be  occupied  or  used  so  as  to  increase  the  risk,  or 
become  vacant  and  unoccupied  for  a  period  or  more 
than  ten  days,  or  the  risk  be  increased  by  any  means 
whatever,"  is  a  statement  in  which  the  leading  idea 
in  the  condition  of  forfeiture  is  "increase  of  risk,'* 
and  that  idea  must  have  been  intended  as  a  part  of  the 
definition  of  the  words  "  vacant  and  unoccupied."  It 
was  the  increase  of  risk  from  the  loss  of  care  and  at- 
tention of  persons  otherwise  present,  which  the  part- 
ies Intended  to  guard  against  by  the  stipulation  of  the 
forfeiture  in  case  of  vacancy  and  non-occupancy  for 
more  than  ten  days.  That  intended  by  the  words 
<•  vacant  and  unoccupied,*'  as  used  in  the  policy  and  in 
the  connection  In  which  they  were  used,  such  a  deser- 
tion of  the  premises  and  removal  from  them  as  would 
materially  increase  the  risk.  The  case  of  Sleeper  v. 
Ins.  Co.,  66  K.  H.  401,  sustains  this  construction  of  the 
words  "  vacant  and  unoccupied."  In  that  case  the 
stipulation  for  forfeiture  in  the  policy  was,  "if  the 
premises  hereby  insured  become  vacated  by  the  re- 
moval of  the  owner  or  occupant,  without  immediate' 
notice  to  the  company  and  consent  indorsed  hereon 
*  ♦  ♦  this  policy  shall  be  void."  In  the  opinion  by 
Smith,  J.,  it  is  said :  "  It  is  apparent  the  insurers  in- 
tended to  guard  against  the  increased  risk  which  in- 
evitably affects  buildings,  where  no  one  is  living,  or 
carrying  on  any  business.  An  unoccupied  building 
invites  shelter  to  wanderers  and  evil-disposed  per- 
sons. No  one  Interested  is  present  to  watch  or  care 
for  the  property,  or  seasonably  to  extinguish  the 
flames  in  a  case  of  fire;  and  for  various  reasons  that 
might  be  enumerated  an  unoccupied  building  Is  more 
exposed  to  destruction,  to  say  nothing  of  the  induce- 
ment a  dishonest  owner  would  have  to  turn  it,  if  un- 
profitable, into  money,  when  insured,  by  becoming  a 
party  to  its  destruction  by  fire.  If  then  the  motive  is 
to  have  some  one  present  occupying  and  dwelling  in 
the  buildings,  and  interested  to  preserve  the  roof  that 
shelters  his  family  or  hold  his  household  goods,  that 
objectwould  plainly  be  defeated  by  holding  that  he 
and  his  family  may  depart  with  all  their  possessions, 
save  perhaps  a  few  articles  not  needed  for  present  use, 
and  still  the  premises  be  considered  occupied.  *  *  * 
I  cannot  say  that  I  have  any  doubt  that  these  build- 
ings were  vacant  at  the  time  they  were  burned,  in  the 
sense  in  which  that  term  was  used  in  the  policy."  And 
Ladd,  J.,  in  his  opinion  in  the  same  case  says:  "I 
think  when  the  occupant  of  a  dwelling-house  moves 
out  with  his  family,  taking  part  of  his  furniture  and 
all  the  wearing  apparel  of  the  family  and  makes  the 
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place  of  his  abode  in  another  towu,  although  he  may 
htSve  an  intention  of  retarniog  in  eight  or  teu  months, 
such  dwelliug-house,  while  thus  deserted,  must  be  re- 
garded as  nnocoupied,  that  is,  vacated,  according  to 
the  natural  and  ordinary  received  import  of  those 
terms.  It  is  the  very  sitaation  against  the  hazards  of 
which  the  defendants  undertook  to  guard  themselves 
by  an  express  stipulation  and  condition  inserted  in 
the  coutrucc  upon  which  the  action  is  founded." 

In  KeiUi  v.  Ins.  Co.,  10  Allen,  228,  the  policy  con- 
tained a  provision  that  **  if  the  building  insured  re- 
mains unoccupied  more  4)han  thirty  day  without  no- 
tice the  policy  will  be  void.'*  The  building  was  a 
trip-hammer  shop  and  had  not  been  used  for  business 
for  more  than  thirty  days,  the  machinery  and  tools 
remaining  there,  and  the  plaintiffs  son  going  through 
the  shop  nearly  every  day  to  see  if  things  were  right. 
It  was  decided  that  these  facts  did  not  constitute  oc- 
cupancy, but  that  some  j>ractlcal  use  must  have  been 
made  of  the  building ;  and  if  it  remained  thus,  with- 
out any  practical  use,  for  the  space  of  more  than 
thirty  days,  it  was  within  the  meaning  of  the  policy, 
unoccupied,  and  the  policy  became  void.  And  in 
Ashwortkv.  Jns.  Co.,  112  Mass.  423,  the  condition  in 
the  policy  was,  "if  the  buildings  insured  shall  be  va- 
cated and  remain  so  more  than  thirty  days  without 
the  consent  of  the  company,  the  policy  shall  be  void." 
The'buildings  were  a  dwelling-house  and  barn.  The 
house  was  only  used  by  the  plaintiff  for  himself  and 
servants  to  take  their  meals  in  when  he  was  carrying 
on  a  contiguous  farm,  and  the  barn  was  used  for  stor- 
ing hay  and  tools,  but  no  cattle  were  kept  there.  A 
verdict  for  the  defendant  ordered  upon  these  facts 
was  sustained,  the  decision  being  that  the  premises 
were  vacated  within  the  meaning  of  that  term  as  used 
in  the  policy,  which  thereby  became  void.  In  the 
opinion  Colt,  J.,  says:  *' Occupancy  as  applied  to 
such  buildings  implies  an  actual  use  of  the  house,  as  a 
dwelling  place,  and  such  use  of  the  barn  as  is  ordina- 
rily incident  to  a  barn  belonging  to  an  occupied 
house,  or  at  least  something  more  than  a  use  of  it  for 
a  mere  storage.  The  insurer  has  a  right,  by  the  terms 
of  his  policy,  to  the  care  and  supervision  which  is  in- 
volved in  such  an  occupancy.'*  Keith  v.  Jns.  Co,, 
supra,  where  "unoccupied"  instead  of  "vacated"  is 
used  in  the  condition  of  forfeiture,  is  cited  as  an  au- 
thority in  support. 

If  the  terms  "  vacated  and  unoccupied,'*  as  applied 
to  buildings  and  as  used  in  clauses  of  forfeiture  of  in- 
surance, are  intended  to  refer  to  the  want  of  some 
practical  use  for  which  the  insured  buildings  were  de- 
signed, and  the  reason  for  this  is  the  increased  risk 
arising  from  the  lack  of  care  and  vigilance  incident  to 
such  a  use,  then  the  buildings  must  be  said  to  be  "  va- 
cant and  unoccupied**  within  the  meaning  of  the 
contract  of  insurance  when  there  is  such  a  removal 
from  them  as  to  materially  increase  the  risk  from 
fire. 

In  all  the  cases  referred  to,  the  terms  "  vacancy  *' 
and  "  non-occupancy  *'  ore  used  interchangeably  and 
as  equivalent  in  meaning.  '*  When  the  policy  spec- 
ially provides,  that  in  case  the  premises  *  shall  be  left 
unoccupied  *  {Paine  v.  Agricultural  Jns.  Co.,  5  K.  Y. 
019)  or  *  BhsU  remain  unoccupied  "  {Keith  ▼.  Jns.  Co.y 
supra)  or  *<  shall  become  vacant  {Cummins  y.  Ins.  Co., 
5  Hun,  554)  or  'anoccupied '  ( Wustman  v.  Jns.  Co.,  15 
Wis.  138)  or  'sliail  t>e  vacated*  {AMhioorth  ▼.  /ns.  Co., 
supra)  the  Insurance  shall  be  forfeited,  a  practical  oc- 
cupancy consistent  with  the  purposes  or  uses  for  which 
they  were  insured  is  intended,  and  an  occupancy  that 
measurably  lessens  the  vigilance  and  care  that  would  be 
incident  to  its  use  for  such  purposes  is  not  an  occu- 
pancy within  the  meaning  of  the  term  as  thus  em- 
ployed.*'   Wood  Ins.,  9  89. 

The  question  of  vaoano/and  noo-occupanoy,  and 


the  question  of  increase  of  risk  from  these  and  other 
changes  of  circumstances,  are  questions  of  fact  for  the 
jury.  Oumwell  v.  Merchants'  Ins.  Co.,  12  Cush.  167 ; 
Luce  V.  Jns.  Co.,  106  Mass.  297:  WiUiams  v.  Jns.  Co.,  57 
N.  Y.  274;  Cummings  v.  Jns.  Co.,  67  id.  260;  Rohifi9on 
V.  Jns.  Co.,  27  id.  134;  Wood  Ins.  439,  and  cases  cited. 
But  when  the  undisputed  facts  as  naturally  interpreted 
show  vacancy  and  non-occupancy  and  consequent  in- 
crease of  risk,  or  where  there  Is  no  evidence  to  rebut, 
modify  or  explain  the  evidence  of  increased  danger 
from  the  change,  there  is  no  question  of  fact  to  sub- 
mit to  the  jury,  and  it  becomes  the  duty  of  the  court 
to  declare  the  verdict.  Sleeper  v.  Jns.  Co.,  supra;  Jsh-^ 
worth  V.  Ins.  Co.,  supra  ;  Dittmer  &  Pelle  v.  Ins.  Co.,  23 
La.  Ann.  458. 

The  defendants  at  the  trial  moved  that  the  verdict 
be  directed  for  them  on  the  ground  that  there  was  no 
evidence  to  be  submitted  to  the  jury,  that  the  insured 
premises  were  not "  vacant  and  unoccupied.'*  The 
motion  was  denied  and  the  question  of  vacancy  and 
non-occupancy  was  submitted  to  the  jury  under  in- 
structions making  a  distinction  in  meaning  between 
these  terms  as  used  in  the  policy,  and  leaving  the 
question  of  vacancy  to  be  determined  upon  the  evi- 
dence without  reference  to  the  question  of  increase 
of  risk.  Taking  the  meaning  of  the  phrase  "  vacant 
and  unoccupied,"  as  used  in  the  policy,  to  be  such  va- 
cancy and  non-occupancy  as  materially  increased  the 
risk,  there  was  no  evidence  that  the  buildings  insured 
were  not  "vacant  and  unoccupied*'  for  a  period  of 
more  than  ten  days,  in  that  sense.  The  premises  were 
not  occupied  for  nearly  three  months  between  the 
date  of  the  policy  and  the  fire.  Little  or  no  furniture 
of  sufficient  value  to  remove  was  left  in  the  house, 
which  was  remote  from  habitations,  five  miles  in  one 
direction  and  two  in  the  other.  There  was  no  person 
in  the  vicinity  whose  duty  or  interest  required  him  to 
have  any  care  of  It.  The  house  was  open ;  the  win- 
dows, some  broken,  were  entirely  gone  and  it  was  ex- 
posed to  the  incursions  of  chance  travellers,  pleasure 
seekers,  sportsmen  and  tramps.  Nothing  short  of  de- 
struction, which  subsequently  came,  could  have  added 
to  the  abandoned  character  of  the  premises  under  the 
desolation  which  set  upon  them.  The  facts  all  point 
to  one  conclusion.  There  is  no  circumstance  showing 
or  tending  to  show  that  the  buildings  were  not ''va- 
cant and  unoccupied,"  and  there  was  no  evidence 
showing  or  tending  to  show  that  the  risk  was  not  in- 
creased. There  Is  no  fact  that  lessens  or  modifies  the 
force  of  the  fact  that  shows  increased  danger.  It 
does  not  alter  the  case  that  the  plaintiff  did  not  know 
of  the  vacancy  and  non-occupancy  until  the  time  of 
re-occupation.  Reasonable  care  required  that  he 
should  have  known  of  the  tenant's  removal,  and  it 
was  his  duty  to  see  that  the  terms  of  the  contract 
were  carried  out.  Sleeper  v.  /fis.  Co.,  supra.  The  de- 
fendants did  not  consent  to  the  non-occupancy.  They 
were  not  informed  of  it  until  long  after  the  fire,  and 
even  in  the  plaintiff's  proof  of  loss,  he  failed  to  give 
this  material  information.  The  parties  could  not  have 
iuteuded  such  an  abandonment  of  the  premises  as  the 
case  shows,  and  at  the  same  time  not  have  intended 
that  they  would  be  "  vacant  and  unoccupied  **  In  the 
sense  in  which  those  words  were  used  in  the  forfeit- 
ure clause  of  the  policy.  There  being  no  evidence 
competent  to  be  submitted  to  the  juiy  that  the  build- 
ings were  not  for  more  than  ten  days  after  the  insur- 
ance "  vacant  and  unoccupied,*'  and  vacancy  and  non- 
oocupanoy  l>eing  manifest  from  undisputed  evidence, 
the  motion  of  the  defendants  for  a  verdict  should 
have  been  granted,  and  the  exception  to  the  refusal  is 
sustained. 

Judgment  for  the  defendants. 

Carpenter  and  Bingham,  JJ.,  did  not  sit;  the  others 
oononrred* 
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INJUNCTION-'AGAINST  LIBEL  OF  BUSINESS, 

UNITED  STATES  CIRCmT  COURT,  E.  D.  PENNSYLVANIA, 
OCTOBER  8,  1886. 

KiDD  y.  Hobby. 

An  Injanctlon  will  not  issae  to  restrain  a  Ubel  on  business. 
THIS  was  a  motion  for  a  preliminary  injunction  to 
1  restrain  tbe  defendants  from  publistiing  defama- 
tory and  libellous  statements  about  tbe  plaiutifTs 
business,  carried  on  in  oouueotion  witb  two  letters- 
patent  of  the  United  Slates.  The  plain tifif  had  filed  a 
bill  in  equity  to  restrain  the  defendants  from  infring- 
ing these  patents  and  for  an  account.  The  defend- 
ants* answer  had  not  been  filed.  The  bill  upon  which 
the  injunction  was  asked  for  was  filed  as  an  ancillary 
bill  in  the  suit  already  pending. 

Anthony  Q.  Keasbey  and  Francis  Ratole  (with  them 
WcUUr  O.  Smith),  for  plaintiflf. 

E,  Clinton  Bhodes  (with  him  F.  CarroU  Brewster), 
for  defendants. 

Bradley,  J.  We  are  asked  to  grant  an  injunction 
in  this  case  to  restrain  the  defendants  from  publishing 
certain  circular  letters  which  are  alleged  to  be  libel- 
lous and  injurious  to  the  patent-rights  and  business  of 
the  complainants,  and  from  making  or  uttering  libel- 
lous or  slanderous  statements,  written  or  oral,  of  or 
concerning  the  business  of  the  complainants,  or  con* 
cerning  the  validity  of  their  letters-patent,  or  of  their 
title  thereto  pending  the  trial  and  adjudication  of  the 
principal  suit  which  Is  brought  to  restrain  the  In- 
fringement of  said  patents. 

The  application  seems  to  be  altogether  a  novel  one, 
and  is  arged  principally  upon  a  line  of  recent  English 
authorities,  such  as  Dixon  v.  Holden,  L.  R.,  7  Eq.  488 ; 
ThorU^  CiUUe  Food  Co.  v.  Maasam,  U  Chan.  Div.  763; 
Thomas  y.  WiUiams,  id.  864;  and  Herman  Loog  v. 
Bean,  26  id.  806.  An  examination  of  them,  and  other 
oases  relied  on,  convinces  us  that  they  depend  on  cer- 
tain peculiar  acts  of  Parliament  of  Great  Britain,  and 
not  on  the  general  principles  of  equity  jurispru- 
dence. 

By  the  Common-Law  Procedure  Act  of  1854  (17  and 
18  Vic,  ch.  125,  S§  79,  81,  82),  it  was  provided,  that  *•  in 
all  cases  of  breach  of  contract,  or  other  injury,  where 
the  party  injured  is  entitled  to  maintain  and  has 
brought  an  action,  he  may  claim  a  writ  of  injunction 
against  the  repetition  or  continuance  of  such  breach 
of  contract  or  other  injury,"  etc ;  and  "  in  such  ac- 
tion judgment  may  be  given  that  the  writ  of  injunc- 
tion do  or  do  not  issue,  as  justice  may  require,*'  and 
further  ($  82),  the  plaintiff  may  at  any  time  after  the 
commencement  of  his  action  apply  ex  parte  for  an  in- 
junction. 

This  statute  gave  the  judges  of  the  common-law 
courts  the  power  to  issue  injunctions  in  the  cases 
specified  (t  e.,breaohe8  of  contract  or  other  injury),  to 
prevent  a  repetition  or  continuance  of  the  injury  for 
which  suit  was  brought. 

By  the  Judicature  Act  of  1873(36^87  Vict.,  ch.  66, 
S  17),  it  was  enacted  that  the  high  court  of  justice 
should  have  and  exercise  *Hhe  jurisdiction,  which  at 
the  commencement  of  this  act  was  vested  In,  or  pap- 
able  of  being  exercised  by  all  or  any  one  or  more  of 
the  judges  in  (the  common  law)  courts  respectively, 
sitting  in  court,  or  in  chambers,  or  elsewhere,  when 
acting  as  judges  or  a  judge  in  pursuance  of  any  stat- 
ute law,  or  custom,  and  all  powers  given  to  any  such 
court,  or  to  any  such  judges  or  judge  by  any  statute, 
and  also  all  ministerial  powers,  duties  and  authori- 
ties, incident  to  any  and  eveiy  part  of  the  jurisdiction 
so  transferred.*' 

As  the  high  court  of  joitice,  establlahed  by  the  Ju- 


dicature Act  of  1873,  was  an  amalgamation  of  all  the 
courts  of  original  jurisdiction  of  Westminster  hall, 
including  the  court  of  chancery,  which  became  merely 
one  of  the  divisions  of  the  high  court,  it  followed  that 
the  court  of  chancery  became  invested  with  the  juris- 
diction which  was  given  to  the  common-law  courts  by 
the  Common-Law  Procedure  Act  of  1854;  and  hence 
became  vested  with  power  to  grant  injunctions  to  pre- 
vent the  continuance  or  repetition  of  an  injury  which 
was  actionable  in  any  court  and  for  which  an  action 
was  brought,  although  the  power  to  grant  injunctions 
In  cases  of  libel  was  resisted  in  several  Instances  by 
very  high  authority,  as  in  the  case  of  the  Prudential 
/na  Co.  V.  Knott,  10  Ch.  A  pp.  142,  by  Lord  Chancellor 
Calms  and  Lord  Justice  James;  and  in  that  of  But^ 
don  V.  Beddon,  9  Ch.  Div.  89,  by  Sir  George  Jessell. 
The  practice  of  issuing  such  injunctions  however 
finally  prevailed. 

This  statute  law  of  Great  Britain  is  sufficient  to  ac- 
count for  the  English  cases  relied  on  by  the  complain- 
ant, and  is  undoubtedly  the  basis  on  which  they 
really  stand. 

In  tbe  case  of  Tkmiey^s  Cattle  Food  Co,  v.  Maasam, 
14  Ch.  Div.  763,  a  leading  case  on  the  subject,  Malins, 
y.  C,  says,  referring  to  previous  cases:  ''I  think 
these  cases  at  law  establish  this  doctrine;  that  where 
one  man  publishes  that  which  Is  injurious  to  another 
in  his  trade  or  business,  that  publication  is  actionable, 
and  being  actionable,  will  be  stayed  by  injunction  be 
cause  it  is  a  wrong  which  ought  not  to  be  repeated.* 
This  Is  an  evident  reference  to  the  Common-Law  Pro- 
cedure act ;  and  other  oases  expressly  refer  to  the 
act. 

Thus  In  the  ease  of  Quartz  Hitt  ConsoUdaUd  Mining 
Co.  v.  BeaU^  20  Ch.  Div.  601  as  late  as  1882,  Sir  George 
Jessell  says:  ** This  is  an  appeal  from  a  decision  of 
Vice  Chancellor  Bacon  granting  an  injunction  upon 
Interlocutory  application  to  restrain  the  publication  of 
libel.  I  have  no  doubt  whatever  that  there  Is  juris- 
diction to  grant  such  an  injunction.  It  is  plain  that 
the  jurisdiction  conferred  on  the  common-law  courts 
by  the  Common-Law  Procedure  Act  of  1864,  ex- 
tended to  the  granting  of  such  an  injunction.  The 
79th  section  is  as  large  in  terms  as  can  well  be,  and  the 
32d  section  allows  ex  parte  injunctions  in  every  case 
where  a  final  injunction  could  l>e  granted  under  the 
79th  section.  Of  course  under  tbe  rule  of  om^^e  majus 
continet  in  se  minus,  if  the  court  can  grant  an  injunc- 
tion ex  parte^  a  fortiori  it  can  grant  it  on  notice.  It  is 
therefore  clear  to  my  mind  that  the  common-law 
courts  had  this  jurisdiction  in  ail  common-law 
actions.  That  jurisdiction  is  transferred  to  the  high 
court,  and  that  would  suflice  to  decide  this  question 
of  jurisdiction.  But  by  the  Judicature  Act  of  1873, 
($  26,  subs.  8),  a  larger  jurisdiction  to  grant  injunctions 
than  existed  l>efore  is  given  in  every  case;  and  in  my 
opinion  that  enactment  extends  the  general  jurisdic- 
tion given  in  common-law  actions  to  all  actions, 
whether  in  equity  or  at  common  law.  The  result 
therefore  is  that  there  is  jurisdiction  in  a  proper  case 
upon  interlooutoxy  application  to  restrain  the  further 
publication  of  a  libel.** 

But  neither  the  statute  law  of  this  country  nor  any 
well-considered  judgment  of  the  courts  has  intro- 
duced this  new  branch  of  equity  into  our  jurispru- 
dence. There  may  be  a  case  or  two  looking  that  way, 
but  none  that  we  deem  of  sufllcient  authority  to  jus- 
tify us  In  assuming  the  jurisdiction.  The  authority 
of  the  Supreme  Court  of  Massachusetts,  in  the  cases 
of  Boston  Diatite  Co.  v.  Florence,  114  Mass.  69;  White- 
head V.  Kitson,  119  id.  484,  is  flatly  against  it.  So  also 
are  tbe  New  York  cases  of  the  New  York  Juvenile,  etc.. 
Society  v.  Roosevelt,  7  Daly,  188;  Brandreth  v.  Lauce, 
8  Paige,  24;  Munger  v.  I>ic^,  66  How.  Pr.  182;  also 
the  Georgia  case  of  Caswell  ▼.  Cent,  R.  Co.,  60  Ga.  70 1 
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and  the  Missouri  oase  of  Lift  Abso.  of  America  r. 
Ooogher,  8  Mo.  A  pp.  173.  We  do  Dot  regard  the  oon- 
trary  decision  in  Croft  v.  Richardson,  68  How.  Pr. 
856,  as  of  suffloient  author! tj  to  counteract  these 
cases,  or  to  disturb  what  we  consider  to  be  the  well 
established  law  on  the  subject.  The  law  clearly  is 
that  the  court  of  chancery  will  not  interfere  by  in- 
juuction  to  restrain  the  publication  of  a  libel,  as  was 
distinctly  laid  down  by  Lord  Chancellor  Cairns  in  the 
caao  of  the  I^'itdenUal  Aanurajice  Co,  v.  KnoU,  10  Cb. 
App.  142,  where  he  says,  in  reference  to  an  application 
for  an  injunction  to  restrain  a  libel  calculated  to  injure 
property:  "Not  merely  Is  there  no  authority  for 
this  application,  but  the  books  afford  repeated  instan- 
ces of  tbe  refusal  to  exercise  jurisdiction,*'  he  refer- 
ring to  several  authorities.  If  this  decision  has  since 
been  overruled,  it  is  only  because  of  the  enlarged  ju- 
risdiction conferred  upon  the  English  Courts  by  the 
statutes  referred  to.  It  Is  a  standiug  authority  on  the 
general  law  independent  of  legislation. 

We  do  not  think  that  the  existence  of  malice  in 
publishing  a  libel,  or  uttering  slanderous  words  can 
make  any  difference  in  the  jurisdiction  of  the  court. 
Malice  is  charged  In  almost  every  case  of  libel,  and  no 
oase  of  authority  can  be  found,  we  think,  independent 
of  the  statute,  in  which  the  power  to  issue  an  injunc- 
tion to  restrain  a  libel  or  slanderous  words,  has  ever 
been  maintained  whether  malice  was  charged  or 
not. 

Charges  of  libel  and  slander  are  peculiarly  adapted 
to,  and  require  trial  by  jury;  and  exercising,  au  we  do, 
authority  under  a  system  of  government  and  law 
which  by  a  fundamental  article  secures  the  right  of 
trial  by  jury  in  all  cases  at  common  law,  and  which  by 
express  statute  declares  that  suits  in  equity  shall  not 
be  sustained  in  any  case  where  a  plain,  adequate  and 
complete  remedy  may  be  had  at  law,  as  has  always 
heretofore  been  considered  the  oase  in  causes  of  libel 
aud  slander,  we  do  not  think  that  we  would  be  jus- 
tified in  extending  the  remedy  of  injunction  to  such 
cases. 

The  application  for  injunction  must  be  denied,  and 
the  ancillary  bill  dismissed  with  costs. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 
Cbimivai<  law— bbtbbrt— Pbnal  Codb,  W  72  — 

CONTXSSION— CODB   CbIM.   PrOO.,    S   895— CORPUS  DB- 

i.iCTi.--8ectlon  72  of  title  8  of  the  Penal  Code,  relating 
to  the  crime  of  bribery,  applies  generally  to  municipal 
officers.  Section  58  of  the  New  York  Consolidation 
Act,  relating  to  the  bribery  of  municipal  officers,  is 
superseded  by  the  Penal  Code,  and  the  crime  of  bri- 
bery committed  by  a  member  of  the  Common  Council 
of  the  city  of  New  York  is  punishable  under  the  Pe- 
nal Code.  A  later  statute  covering  the  same  subject- 
matter,  and  embracing  new  provisions,  operates  to  re- 
peal thr  prior  act,  although  the  two  acts  are  not  in  ex- 
press terms  repugnant.  See  Norris  v.  Crocker,  18 
How.  (U.  8.)  429:  Bartlet  v.  King,  12  Mass.  545; 
United  States  v.  Tyner,  11  WalL  88;  Heckmann  v. 
Pinkney,  81  N.  Y.  215;  People  v.  Gold  and  Stock  Tele- 
gra|.h  Co.,  96  id.  78.  When  in  addition  to  the  confes- 
sion of  a  defendant,  there  Is  proof  of  circumstances 
which  although  they  have  an  Innocent  construction, 
are  nevertheless  calculated  to  suggest  the  commission 
of  the  crime  charged,  and  for  tbe  explanation  of  which 
the  confession  furnishes  the  key,  tbe  case  cannot  be 
taken  from  the  jury  for  a  non-compliance  with  the 
statute  which  declares  that  a  defendant's  confession 
**  is  not  sufficient  to  warrant  a  conviction  without  ad  - 
dliloual  proof  that  the  crime  charged  has  been  oom- 
ntlttad.*'    The  words  quoted  seem  to  imply  that  the 


confession  is  to  be  treated  as  evidence  of  the  corpus 
delicti,  in  other  words,  as  competent  proof  of  the  body 
of  the  crime,  though  insufficient  without  corrobora- 
tion to  warrant  a  conviction.  Oct.  5, 1886.  People  ▼. 
Jaehfic.    Opinion  by  Andrews,  J. 

MaITDAMUS— BOARD   OF  RAIT^BOAD   COMMI88IONBB8 
—CONSOLIDATION  OF  HAIIiROAD&— ABANDONMENT    OF 

PARAiiLBL  LiNB.— A  peremptory  writ  of  mandamut  is 
only  authorized  when  the  applicant's  right  to  a  mati- 
damtts  depends  entirely  upon  questions  of  law.  In  de- 
termining therefore  whether  a  peremptory  writ  was 
properly  issued  the  courts  will  consider  only  such 
facts  alleged  in  the  petition  as  were  not  denied  or  put 
in  issue,  and  the  affirmative  allegations  of  the  affida- 
vits presented  in  opposition  to  the  writ.  It  must  be 
assumed  in  the  consideration  of  the  writ  applied  for 
by  the  attorney  general  in  behalf  of  the  people,  that  it 
was  issued  only  to  subserve  a  public  interest  aud  to 
protect  a  public  right.  A  decision  of  the  board  of  rail- 
road commissioners  has  no  binding  or  conclusive  au- 
thority. Its  decisions  are  merely  advisory  or  recom- 
mendatory, and  a  railroad  company  is  at  liberty  to 
obey  or  disobey  them.  When  a  railroad  company  by 
consolidation  becomes  the  owner  of  two  lines  of  road 
running  between  the  same  poiuts,so  that  It  can  substan- 
tially accommodate  tbe  public  by  operating  one  line, 
and  without  any  serious  detriment  to  any  considerable 
number  of  people  of  the  State,  It  will  not  be  com- 
pelled to  maintain  both  lines,  at  great  expense,  not- 
withstanding a  few  Individuals  are  discommoded  by 
the  discontinuance  of  one  line.  We  have  with  great  care 
examined  and  considered  the  numerous  authorities 
cited  on  behalf  of  the  people  In  support  of  this  writ,  but 
we  find  none  which  justify  it.  Several  cases  were  cited 
in  which  It  was  held  that  a  railroad  company  could  be 
compelled  by  mandamus  to  operate  Its  railroad  to  the 
terminus  specified  in  Its  charter.  Farmers*  Loan  &Trust 
Co.  V.  Henulng,  as  Reo'r,  etc.,  17  Am.  Law  Reg.  (N.S.) 
266;  State  v.  H.  &  N.  H.  R.  Co.,  29  Conn.  638;  Union 
Pacific  R.  Co.  V.  Hall,  91  U.  S.  843;  King  v.  R.  Co.,  2 
Barn.  &  Aid.  646;  People  v.  Albany  So  Vermont  B. 
Co.,  24  N.  Y.  261.  But  the  principles  of  those  cases 
are  not  controiing  in  this,  because  here  the  railroad 
service  is  kept  up,  and  the  public  duty  which  devoWed 
upon  it  at  its  organization  is  fully  and  substantlallr 
performed  by  the  defendant.  Oct  5, 1886.  People  v. 
Rome,  Watertouni,  etc.,  R.  Co,    Opinion  by  Earl,  J. 

NbGUQENCB—  FXBBT-BOAT  8TB1SINQ  BBIDQB— BB- 
QUB8T8    TO    CHAROB— OONTBIBUTOBT    KBOUGBNCB— 

DAMAQBs.— The  ferry-boat  of  plaiutiiEB,  while  on  one 
of  her  regular  trips  across  the  Hudson  river,  encoun- 
tered a  quantity  of  floating  ice,  and  was  carried  and 
lodged  against  the  bridge  of  tbe  defendant.  Whilst 
the  boat  was  resting  against  the  bridge,  the  defend- 
ant, by  Its  servants,  undertook  to  remove  the  same, 
and  In  doing  so,  pulled  tbe  boat  under  the  bridge, 
causing  a  part  of  that  structure  to  fall  upon  the  boat, 
doing  her  great  injury.  The  boat  was  sunk  and  swept 
by  the  current  to  the  lower  part  of  the  city,  where  she 
remained  sunken  for  several  weeks,  and  was  finally 
raised  by  plaiutifEk  lu  an  action  to  recover  damages 
evidence  was  conflicting,  and  the  plaintiff  had  a  ver- 
dict. Held,  that  the  court  committed  no  error  in  re- 
fusing to  charge  the  jury  that  the  plaintiffs,  upon  the 
evidence  in  the  case,  were  not  entitled  to  any  recov- 
ery against  the  defendant,  as  there  was  evidence  suffi- 
cient to  authorize  the  submission  to  the  jury  as  to 
negligence  or  fault  on  the  part  of  the  plaintiff.  The 
trial  judge  charged  the  jury  that  If  T.,  the  superin- 
tendent of  defendant,  and  his  men  proceeded  to  re- 
move the  boat,  either  upon  the  request  of  Mark—who 
represented  the  plalntlffiB— or  with  bis  consent,  ex- 
pressly or  impliedly  given,  by  a  failure  to  object  to 
their  proceedings,  the  defendant  was  not  liable;  that 
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the  men  who  did  the  work,  although  generally  iu  the 
employ  of  the  defeudaut,  became  for  that  servioe  the 
serTants  of  the  plaiuti£fB,  and  for  their  couduot  the  de- 
fendant was  not  responsible.  Heidi  that  upon  the  evi- 
dence it  was  a  fair  question  for  the  jury  whether  T. 
and  his  men  were  acting  at  the  request  of  Mark  and 
as  his  agents,  or  in  the  exercise  of  the  right  of  the  de- 
fendaut  to  free  the  bringe  from  the  obstruction.  Ex- 
ception was  taken  to  the  refusal  of  the  judge  to  charge 
the  jury,  at  the  defendant*s  request,  *'  that  the  defend- 
ant was  not  liable  iu  his  action  unless  there  was  gross 
negligence  on  the  part  of  Its  servauts  in  the  removal 
of  the  boat.''  It  was  repeatedly  charged  that  the  de- 
fendant was  not  liable  for  want  of  skill  in  the  persons 
engaged  in  the  removal  of  the  boat,  but  only  for  the 
commission  or  omission  of  some  act  which  an  ordi- 
narily prudent  man  would  not  have,  committed  or 
omitted,  aud  for  reckless  conduct  on  their  part. 
Held,  that  the  jury  were  correctly  instructed  as  to  the 
rule  of  liability.  Under  the  circumstances  the  exer- 
cise of  such  ordinary  prudence  as  would  be  expected 
even  of  unskilled  persons  was  not  too  stringent  a  re- 
quirement in  view  of  the  serious  consequences  liable 
to  ensoe  from  a  reckless  performance  of  the  work  in 
which  the  defendant's  servants  were  engaged.  The 
evidence  was  conflicting  as  to  what  was  done  after  the 
span  of  the  bridge  had  been  brought  down  upon  the 
boat.  Defendant  claimed  that  it  removed  the  debris 
and  made  the  boat  fast  to  the  wharf,  and  that  she  af- 
terward drifted  away  and  sank,  and  that  it  is  not  lia- 
ble for  the  damages  accruing  after  the  falling  of  the 
span;  while,  aocordin^  to  the  plaintifTs  testimony, 
defendant  took  no  measures  to  remove  the  span,  bat 
left  it  on  the  boat,  and  she  was  sunk  thereby  aud  in 
the  night  drifted  down  the  river.  The  court  charged 
that  if  the  facts  were  as  claimed  by  the  defendant,  it 
was  not  responsible  for  the  subsequent  damages,  but 
only  for  those  which  flowed  directly  from  the  fall  of 
the  bridge,  but  that  if  the  span  was  permitted  to  rest 
upon  the  boat  until  it  sank  by  the  weight  of  the 
structure  and  then  drifted  down  the  stream,  the 
plaintiffs  could  recover  for  the  subsequently-accruing 
damages,  provided  that  they  themselves,  by  the  use  of 
ordinary  diligence,  could  not  have  relieved  the  boat. 
Defendant  accepted  to  the  portion  of  the  charge  re- 
lating to  the  degree  of  diligence  which  the  plaintiffs 
were  bound  to  exercise  for  the  purpose  of  freeing  the 
boat  from  the  span  of  the  bridge  after  it  had  fallen 
upon  the  boat,  claiming  that  the  plaintlflis  were  bound 
to  use  extraordinary  diligence  for  that  purpose.  Held^ 
that  the  charge  was  correct.  Defendant  requested  the 
court  to  charge  that  plaintiffs  could  not  recover  for 
any  damage  done  to  the  boat  after  a  portion  of  the 
bridge  was  pulled  upon  her,  for  the  reason  that  such 
damage,  on  the  uncontradicted  evidence  in  the  case, 
might  have  been  prevented  by  the  plaintiff.  Held, 
that  an  instruction  to  the  jury,  that  if  they  found  that 
with  the  exercise  of  ordinary  care  and  diligence  plain- 
tiff conld  have  removed  the  debris  from  the  boat  and 
saved  her  from  subsequent  injuries,  defendant  was 
not  liable,  properly  disposed  of  the  question.  De- 
fendant requested  the  court  to  charge  that  the  burden 
of  proof  was  upon  the  plaintiffs  as  well  upon  the 
question  of  damages  as  upon  the  question  of  negli- 
gence, aud  that  if  plaintiffs  had  failed  to  show  what 
damages  resulted  from  the  alleged  negligent  acts  of 
the  defendant,  and  to  distinguish  them  from  damages 
for  which  defendant  was  not  responsible,  they  could 
recover  only  nominal  damages.  The  court  refused  so 
to  charge.  Held,  no  error.  Oct.  5,  1886.  Mark  v. 
Htidson  Riv^r  Bridge  Co.    Opinion  by  Rapallo,  J. 

Trespass— POSSESSION  evidence  op  title.— Actual 
possession  of  personal  property  is  enough,  without  any 
evidence  of  title,  to  enable  a  party  to  maintain  an  ac- 


tion against  any  one,  except  the  true  owner,  or  one 
connecting  himself  in  some  way  with  the  true  owner, 
for  forcibly  taking  the  same  from  his  possession. 
Oct.  5, 1886.     Wheeler  v.  Lawson.     Opinion  by  Dau- 

forth,  J. 

♦ 

ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Chattel  mortgage— void  for  usury— construc- 
tive DELIVERY— trover    AND    CONVERSION.— 8.  held 

a  chattel  mortgage  upon  wheat  and  other  personal 
property  belonging  to  W.  admitted  to  be  usurious.  It 
also  contained  a  clause  authorizing  the  mort^gee  to 
take  possession  of  the  mortgaged  property  before  it 
became  due.  A  few  days  before  it  matured  he  pro- 
cured of  W.,  the  mortgagor,  a  writing  by  which  the 
latter,  in  terms,  **  turned  the  property"  described  in 
the  mortgage  to  S.  The  wheat  was  not  however  re- 
moved, but  still  remained  in  the  granary  of  W.,  and 
under  his  control.  Subsequently  S.  came  to  W.'s 
premises,  and  without  his  consent,  and  against  his 
will,  took  and  carried  away  the  wheat,  and  thereafter 
sold  the  same.  Held,  that  the  mortgage  was  void,  and 
that  the  property  was  not  actually  applied  in  pay- 
ment of  the  same,  through  the  constructive  possession 
obtained  under  the  writing  referred  to,  and  that  W. 
was  entitled  to  recover  the  value  of  the  wheat  so 
taken  in  an  action  for  the  conversion  thereof.  Minn. 
Sup.  Ct.,  Sept  7, 1886.  WiUierell  v.  SUwart  Opinion 
by  Vanderburgh,  J. 

description     of    property  —  IDENTIFICA 

TION  —  EVIDENCE  —  CONVERSION     BY    STRANGER.  - 

(1)  A  chattel  mortgage  of  *'all  that  certain  stock 
of  one-inch  seasoned  luml>er,  being  one  oar-load  of 
about  12,000  feet,"  and  further  describing  the  prop- 
erty as  being  at  a  particular  place  in  the  city  of  M., 
may,  as  between  the  parties,  or  as  to  a  subsequent 
purchaser  with  notice,  or  a  stranger,  be  shown  by 
evidence  to  be  applicable  to  a  car-load  of  such  lumber 
standing  at  a  different  place  in  the  city  from  that 
named  in  the  mortgage.  (2)  Evidence  showing  that 
the  property  was  to  be  removed  to  the  place  designa- 
ted in  the  mortgage  would  be  admissible  to  apply  the 
mortgage  to  property  otherwise  correctly  described. 
(8)  A  mortgagee,  having  the  right  of  possession,  may 
recover  the  full  value  of  the  property,  even  iu  excess 
of  his  debt,  in  an  action  against  a  stranger  who  shows 
no  right  to  the  property.  Minn.  Sup.  Ct.,  Oct.  1,  1886. 
Adamson  v.  Peterson.    Opinion  by  Dickinson,  J. 

Conversion— WHAT  constitutes.— Mere  delay  by 
the  bailee  of  a  horse  hired  to  drive  to  and  from  a 
place  named  without  stopping  is  not  sufficient  evi- 
dence of  a  conversion.  To  constitute  a  conversion  of 
chattels  there  must  be  some  exercise  of  dominion 
over  the  property  in  repudiation  of  or  inconsistent 
with  the  owner's  rights.  Heald  v.  Carey,  11  C.  B.  977; 
Cooley  Torts,  448;  Hyde  v.  Noble,  12  N.  H.  499;  John- 
son V.  Furr,  00  id.  426.  It  is  not  every  wrongful  in- 
termeddling with  asportation  or  detention  of  another's 
goods  that  amounts  to  a  conversion.  Acts  which  of  • 
themselves  imply  an  assertion  of  title  to  or  a  right  of 
dominion  over  another's  proverty  as  a  sale,  letting  or 
destruction  of  it  may  be  a  conversion  although  the 
defendant  has  honestly  mistaken  his  rights;  bnt  acts 
which  do  not  of  themselves  imply  such  assertion  of 
title  or  right  of  dominion  will  not  sustain  an  action  of 
troverunless  they  are  done  with  the  intention  of  de- 
priving the  owner  permanently  or  temporarily  of  the 
property.  Spooner  v.  Manchester,  133  Mass.  278; 
Fouldes  V.  Willoughby,  8  M.  AW.  540.  Non-feasance 
acts  of  negligence,  or  the  brench  of  a  contract,  stand- 
ing   alone,  will  not   in   general  effect  a  conversion. 
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BowUii  V.  Nye.  lOCush.  416;  Heald  v.  Carey,  11  C  B. 
977;  Weiitworth  v.  MoDuffie,  48  N.  H.  403;  Eaton  v. 
Hill,  60  id.  235;  Woodmaa  v.  Hubbard,  25  id.  67.  Tbe 
ouly  misoonduct  of  the  defeiidaut  here  oomplaiued  o^ 
is  his  delay  or  oon-aotiou.  This  of  itself  was  not  in- 
consistent  with  a  full  recognition  by  the  defendant  of 
the  plaintiffs  title  and  rijrht  of  dominion,  and  it  is  ac- 
companied with  no  eridenoe  tending  to  show  an  in- 
tention on  the  part  of  the  defendant  to  deprive  the 
plaintiff  of  his  title  or  dominion  either  permanently 
or  temporarily.  It  was  at  most  a  mere  breach  of  the 
contract.  Standing  alone  it  no  more  tends  to  prove 
a  purpose  to  deprive  the  plaintiff  of  his  property  than 
would  a  neglect  to  feed  the  horse,  as  he  bad  agreed, 
or  a  refusal  to  pay  the  contract  price  for  its  use.  The 
delay  cannot  be  declared  as  a  matter  of  law  to  be 
even  a  breach  of  tbe  contract.  The  language  of  the 
agreement  must  be  so  construed  as  to  effectuate  the 
understanding  and  intention  of  the  parties.  They 
did  not  understand  that  stopping  to  water  or  feed  the 
horse,  to  mend  the  broken  wagon  or  horness,  or  a 
stopping  required  by  reasonable  necessity  *f  or  any  pur- 
pose would  be  a  violation  of  the  contract.  Whether  a 
delay  of  half  an  hour  awaiting  the  arrival  of  a  friend 
was,  under  all  the  circumstances  reasonably  unneces- 
sary is  a  question  of  fact.  N.  H.  Sup.  Ct.,  July  29, 1886. 
Evana  v.  3/asot).    Opinion  by  Carpenter,  J. 

Copyright— IN  pictures  in  illustrated  news- 
papers.—The  defendant  made  an  electrotype  copy  of 
"an  important,  substantial,  and  material  part "  of 
the  plaintiffs'  copyrighted  illustrated  newspaper,  and 
sold  the  plate  to  the  proprietor  of  another  illustrated 
newspaper  published  in  the  same  city  where  the 
plain tiffB*  newspaper  is  published,  the  defendant 
kuowlDg'at  the  time  of  selling  the  plate  that  it  would 
be  used  by  the  purchaser  for  printing  and  publishing 
in  such  newspaper  the  matter  copied  by  defendant. 
Under  such  circumstances  the  defendant  is  in  no  better 
position  than  he  would  be  if  he  had  himself  printed 
and<publi8hed  the  copyrighted  matter  in  the  purchas- 
er's newspaper,  because  as  was  stated  in  Harper  v. 
Shoppell,  26  Fed.  Rep.  519,  521,  he  is  to  be  regarded  as 
having  sanctioned  the  appropriation  of  the  plaintiffs' 
copyrighted  matter,  and  occupies  the  position  of  a 
party  acting  In  concert  with  the  purchaser  who  printed 
and  published  it,  and  is  responsible  with  him  as  a  joint 
tort-feasor.  Wallace  y.  Holmes,  9  Blatchf.  65;  De 
Kuyper  v.  Witteman,  23  Fed.  Rep.  871;  Travers  v. 
Beyer,  26  id.  450.  U.  8.  Cir.  Ct.,  S.  D.  N.  Y.,  Sept.  8, 
1886.    Harper  v.  Shoppell.    Opinion  by  Wallace,  J. 

Corporation— LEGAL  existence  how  questioned 
—QUO  warranto.— Where  parties  in  good  faith  at- 
tempt to  organize  as  a  corporation  under  a  law  author- 
izing such  incorporation,  and  hold  property  and  per- 
form acts  as  a  corporation,  its  legal  existence  can  only 
be  questioned  at  the  suit  of  tbe  State,  instituted  by 
the  proper  prosecuting  attorney,  and  by  a  private  in- 
dividual. In  Hasselman  v.  Cnited  States  Mortg.  Co., 
97  Ind.  865,  the  court  saidi  **  Where  the  law  author- 
izes a  corporation,  and  there  is  an  effort  in  good  faith 
to  organize  a  corporation  under  the  law,  and  there- 
upon, as  a  result  of  such  effort,  corporate  functions 
are  assumed  and  exercised,  the  organization  be- 
comes a  corporation  de  facto,  and  as  a  general 
rule,  the  legal  existence  of  such  a  corporation  cannot 
be  inquired  into  collaterally,  although  some  of  the  re- 
quired legal  formalities  may  not  have  been  complied 
with.  Ordinarily  such  an  inquiry  can  only  be  made 
in  a  direct  proceeding  brought  in  the  name  of  the 
State.  *  •  ♦  See  State  v.  Bailey,  19  Ind.  452; 
White V.  SUte,  69  id.  278;  State  v.  Gordon,  87  id.  171. 
No  private  person,  having  dealings  with  a  de  facto 
corporation,  can  be  permitted  to  say  that  it  is  not  also 
a   corporation   dejure,*'    Baker   v.  Neff,  73  Ind.  68; 


Hon  V.  State,  89  id.  249;  Williamson  v.  Kokomo,  etc* 
Ass'n,  id.  889.  In  support  of  the  sufficiency  of  tbe  re- 
lators' information,  and  of  their  right  to  maintain 
this  suit,  their  counsel  cites  and  relies  upon  the  cmse 
of  Albert  v.  State,  65  Ind.  418.  Tbe  case  cited  is  read- 
ily distinguishable — as  will  be  seen  from  an  examina- 
tion of  the  opinion  therein— from  the  case  in  baud.  It 
was  in  form  an  information  in  the  nature  of  a  qt*o 
warranto,  but  in  reality  it  was  a  suit  in  equity  by 
cestuU  que  trust  against  their  trustee  to  obtain  the  ap- 
pointment of  a  receiver  to  take  possession  of  the  aa- 
sets  of  a  bank,  which  had  abandoned  business  for 
many  years,  and  to  compel  a  distribution  of  su<^  as- 
sets among  the  parties  Interested  therein.  Whatever 
may  be  said  in  the  case  last  cited,  if  any  thing,  fn 
seeming  conflict  with  our  present  holding,  must  be  re- 
garded as  modified  in  accordance  with  this  opinion. 
Ind.  Sup.  Ct.,  Sept.  14, 1886.  North  v.  StaU.  Opinion 
by  Howk,  C.  J. 

Criminal  i<aw— homicids— justifiabub  —  tech- 
nical    trespasser  —  test     of     SBUr-DSFENSS.  —  A 

person,  who  being  on  the  land  of  another,  is 
ordered  off  by  the  land-owner,  and  assaulted 
and  threatened  with  death  by  him  as  he  is  obey- 
ing, may,  if  he  kill  the  land-owner,  prove  the  cir- 
cumstances to  sustain  the  plea  of  self-defense,  uot- 
withstanding  that  he  was  teohnloally  a  trespasser,  un- 
less it  is  shown  by  the  prosecution  that  he  knew  pre- 
viously that  the  trespass  would  provoke  a  violent  con- 
flict with  the  land-owner.  (2)  The  question  whether 
a  reasonable  man.  In  the  situation  of  defendant  at  the 
time  of  the  killing,  would  have  conceived  his  life  in 
danger  at  the  hands  of  deceased,  is  no  test  of  justifi- 
able homicide.  Iowa  Sup.  Ct.,  Oct.  6,  1886.  StaU  v. 
Aroher.    Opinion  by  Beed,  J. 

Evidence— parol— AMBiGUiTT  in  building  con- 
tract.— Where  a  clause  in  the  specifications,  the  basis 
of  a  building  contract,  recites  that  "  the  entire  walls 
of  the  building,  inside  and  outside,  are  to  be  painted," 
and  it  is  claimed  and  denied  that  the  meaning  is  that 
the  plaster  as  well  as  the  wood-work  Is  to  be  painted, 
and  an  expert  testifies  that  the  meaning  of  the  clause 
would  '*  depend  on  the  conversation,"  the  language  of 
the  clause  is  sufficiently  ambiguous  to  warrant  the  ad- 
mission of  extraneous  evidence  to  explain  its  mean- 
ing. Wis.  Sup.  Ct.,  Sept.  21,  1886.  Bea80t^  v.  Kurz, 
Opinion  by  Lyon,  J. 

IN  cash-book.—  One  of  the   suits  la  a  bill 


in  chancery  for  an  accounting  between  the  parties 
as  copartners,  and  the  referee  allowed  in  evidenoe  the 
private  cash-book  of  the  defendant  to  show  that  he 
had  accounted  for  debts  due  the  firm  and  collected  by 
him  on  his  private  account.  Tbe  defendant  being  a 
witness,  might,  for  the  purpose  of  refreshing  his  recol- 
lection, refer  to  and  read  the  Items  in  his  oash-t>ooka8 
memoranda  of  payments  made  at  the  time  of  the 
transactions.  Webster  v.  Clark,  80  N.  H.  245;  Put- 
nam V.  Goodall,  81  id.  419.  And  the  case  does  not 
show  that  any  use  was  made  of  the  book  beyond  en- 
abling the  defendant,  who  testified  to  refresh  and 
verify  bis  recollection.  The  cash  entries  in  the  book 
were  themselves  evidence  of  the  payment  of  sums  of 
money  not  exceeding  $6.67  at  one  time.  Bailey  v. 
Harvey,  60  N.  H.  152.  And  in  equity  proceedings,  by 
tbe  English  practice.  In  chancery,  and  by  the  rules  of 
the  Federal  courts  In  tlils  country,  the  master,  before 
whom  the  account  is  taken,  may  examine  the  parties 
upon  oath  and  require  the  production  of  any  books, 
papers,  or  other  documents  applicable  to  the  items  of 
the  account.  8  Greenl.  Ev.,  §S  332,  838.  If  the  legisla- 
tion of  this  State  enabling  parties  to  testify  has  to 
some  extent  removed  tbe  necessity  for  the  prodno* 
tlon  of  books  and  papers  in  evideDce,^the  oompaoa- 
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Law  rule,  by  which  their  produotiou  for  examluatioti 
might  be  required,  has  not  beeu  abolished,  the  legisla- 
tive iuteut  beiug  to  enlarge  and  not  to  narrow  the 
field  of  evidence.  Page  v.  Whidden,  59  N.  H.  507.  In 
Rtatiug  the  account  between  the  parties  there  was  no 
error  of  law  in  the  admission  of  the  defendant's  cash- 
book  in  evidence.  N.  H.  Sup.  Ct,  July  29, 1880.  Con- 
verse V.  Hohbs.    Opinion  by  Allen,  J. 

Executors  and  administrators— judgment  ob- 
tained BY  foreign  administrator— action  on.— a 
judgment  obtained  by  an  administrator  is  a  debt  at 
law  due  him  personally,  on  which  he  can  sue  as  an  in- 
dividual in  a  foreign  State.  That  the  local  adminis- 
trator could  not  maintain  an  action  on  a  judgment 
recovered  by  a  foreign  administrator  as  such  in 
another  State  was  decided  in  Talmage  v.  Chapel,  16 
Mass.  71.  There  the  court  held :  First,  the  judgment 
debt  was  at  law  due  to  the  foreign  administrator,  he 
being  answerable  to  the  estate  of  the  Intestate;  seo- 
ond,  that  the  ancillary  administrator,  appointed  in 
Massachusetts,  could  not  maintain  an  action  on  the 
judgment,  not  being  privy  to  it.  Counsel  for  respond- 
ent herein  criticises  that  decision,  saying;  '*  It  is  ab- 
surd to  say  that  by  recovering  a  judgment  the  admin- 
istrator becomes  chargeable  with  it.'*  And  counsel 
claim  that  an  executor  or  administrator  appointed 
here  could  sue  here  on  the  judgment,  because  the  for- 
eign judgment  is  in  favor  of  the  estate  which  such  an 
executor  or  administrator  would  represent.  But  the 
Supreme  C^ourt  of  Massachusetts  did  not  hold  that  the 
foreign  administrator  was  chargeable  with  the  judg- 
ment in  the  sense  that  he  was  bound  absolutely  to 
satisfy  and  pay  it,  but  that  he  was  answerable  to  the 
estate  to  the  extent  of  using  all  reasonable  eflTorts  to 
collect  the  judgment.  It  would  seem  sufficiently  plain 
that  the  Massachusetts  administrator  was  not  in  priv- 
ity with  the  title  of  the  foreign  administrator  to  the 
judgment,  or  with  that  of  the  person  who  had  recov- 
ered the  judgment,  and  to  whom  at  law  the  judgment 
debt  was  personally  due.  In  Biddle  v.  Wilkins,  1 
Pet.  680,  the  plaintiff,  as  administrator  of  one  W.,  had 
recovered  a  judgment  against  the  defendant  in  the 
District  Court  of  the  United  States  for  Pennsylvania. 
He  instituted  a  suit  on  the  judgment  In  the  District 
Court  of  the  United  States  for  Mississippi.  The  de- 
fendant pleaded  that  he  had  been  appointed  adminis- 
trator of  the  estate  of  W.  by  the  Orphans'  Court  of 
Adnms  county.  The  Supreme  Court  of  the  United 
States  held  that  the  debt  due  upon  the  judgment  ob- 
tained in  Pennsylvania  by  the  plaintiff,  as  adminis- 
trator of  W.'s  estate,  was  due  to  him  in  his  personal 
capacity,  and  it  was  immaterial  whether  the  defend- 
ant was  or  was  not  appointed  administrator  of  the  es- 
tate of  W.  in  the  State  of  Mississippi.  In  Low  v.  Bur- 
rows, 12  Cal.  188,  the  Supreme  Court  of  this  State 
said:  "The  second  objection  Is  equally  untenable. 
We  con  cede  that  the  administrator  has  power  over 
only  those  assets  within  the  State  where  letters  are 
granted ;  and  we  might  concede  that  in  case  of  notes, 
bonds,  etc.,  of  debtors  who  live  and  have  their  prop- 
erty beyond  the  jurisdiction,  the  administrator  has 
no  jurisdiction  or  dominion.  But  this  is  not  the  case 
in  respect  to  judgments.  There  can  be  no  doubt  If  a 
debtor  against  whom  the  intestate  in  his  life-time  ob- 
tained judgment,  though  at  the  time  of  the  death  of 
the  intestate  the  debtor  was  beyond  the  jurisdiction, 
afterward  came  within  the  jurisdiction,  the  adminis- 
trator might  proceed  to  collect  the  money  from  him. 
The  effect  of  a  judgment,  as  such,  unlike  a  note,  is 
confined  to  the  State  where  rendered.  It  is  therefore 
record  evidence  of  a  debt.  It  may  be  sued  on,  it  is 
true,  out  of  the  State.  But  It  is  not  easy  to  see  how 
an  administrator  of  the  creditor  in  California  could 
take  to    himself  as  assets  a  judgment  remaining  on 


record  in  New  York,  merely  from  the  fact  that  the 
debtor  happened,  for  the  time  being,  to  reside  in  Cal- 
ifornia. If  the  debtor  went  back  to  New  York  or  had 
property  there,  it  is  clear  that  the  California  adminis- 
trator could  not  collect  the  money.  If  he  collected 
anywhere,  it  would  nut  be  by  virtue  of  the  judgment 
in  New  York  vesting  in  him  any  title  to  it,  but  merely 
because  the  transcript  of  the  judgment  gave  him  evi- 
dence upon  which  he  might  sue.  The  judgment  is  a 
record;  and  for  any  use  to  be  made  of  it,  or  any  power 
to  enforce  it,  by  execution  or  other  process,  must  be- 
long to  the  administrator  In  New  York,  or  this  anom- 
aly would  result :  That  the  administrator  in  Califor* 
nia  would  own  the  judgment  for  the  purpose  of  suing 
on  it  in  California,  and  the  administrator  in  New 
York  would  own  it  for  the  purpose  of  collecting  it  by 
issuing  execution  on  it  in  New  York.  We  think  no 
such  doctrine  can  be  maintained.'*  According  to  the 
principles  recognized  by  all  the  authorities,  the  judg- 
ment debt  herein  sued  was  a  debt  at  law  due  to  the 
plaintiff  personally,  and  she  was  fully  authorized  to 
briug  and  prosecute  this  action.  Cal.  Sup.  Ct.,  Aug. 
16,  1886.  Lewis  v.  Adams.  Opiuion  by  McKin- 
Btry,  J. 

Insurance  —  life  —  assignment  —  parol  to 
MOTHER  op  illegitimate  CHILD. — One  who  has  re- 
ceived a  certificate  of  life  insurance  on  his  life,  pay- 
able to  his  heirs,  may  assign  the  same  by  parol  to  the 
mother  of  his  illegitimate  child  for  its  support,  when 
the  company  does  not  object.  The  certificate  is  a 
chose  in  action  assignable  by  parol.  The  fact  that  it 
provides  that  it  may  be  assigned  with  the  consent  of 
the  association,  and  an  action  maintained  thereon  by 
the  assignee,  is  simply  an  adoption  of  the  common 
law.  Boydv.  Webster,  58  N.  H.  336;  1  Bouv.  Law 
Diet.  265,  S  2;  Foss  v.  Bank,  lU  Mass.  285,  287.  At 
cc^mmon  law,  also  the  assignee  becomes  the  equitable 
owner,  and  without  the  consent  of  the  debtor  to  the 
assignment  of  a  chose  in  action,  may  maintain  a  suit 
in  the  name  of  the  assignor,  or  bis  legal  representa- 
tive, and  after  notice  to  him  of  the  assignment,  the 
equitable  interest  of  the  assignee  will  be  protected  in 
courts  of  law  against  all  interference  of  the  original 
parties.  Duncklee  v.  Steam  Mill  Co.,  23  N.  H.  245, 
250;  Thompson  v.  Emery,  27  id.  269,  272;  Cameron  v. 
Little,  13  id.  23,  26;  Gordon  v.  Drury,  20  id.  353.  The 
assignment  need  not  be  in  writing  or  in  any  particu- 
lar form  of  words,  if  a  consideration  is  proved,  and 
the  meaning  of  the  parties  appears.  The  assignment 
was  not  void  on  account  of  its  immorality.  It  was 
not  immoral  for  the  mother  to  provide  for  the  main- 
tenance of  the  child,  whatever  may  have  been  her 
previous  conduct,  and  its  support  was  a  good  consid- 
eration for  the  assignment  of  the  certificate.  Parker 
V.  Way.  15N.  H.  i5,  51;  Holt  v.  Cooper,  41  id.  Ill; 
Haven  V.  Hobbs,  1  Vt.  288;  Holcomb  v.  Stimpson,  8 
id.  141;  Jennings  v.  Brown,  9  Mees.  A  W.  495;  Hicks 
V.  Gregory,  8  Man.,  G.  &  S.  878;  Smith  v.  Roche,  6  C. 
B.  (N.  S.)  223.  If  Green  had  not  voluntarily  paid  the 
expense  of  the  child,  and  provided  for  its  future  sup- 
port, he  might  have  been  compelled  to  do  so.  Gen. 
Laws,  ch.  84,  §§  1,  4,  6,  7.  The  question  in  this  case  is 
between  the  legal  representatives  of  Charles  C.  Green 
and  the  defendant.  The  association  having  paid  the 
money  without  objection  to  the  equitable  right  of  the 
defendant,  the  representatives  of  Green  cannot  insist 
upon  any  objection  which  the  association  has  waived. 
N.  H.  Sup.  Ct.,  July  80, 1886.  Brown  v.  Mansiis.  Opin- 
ion by  Bingham,  J. 

Judgment— CONCLUSIVENESS  —  title  in  replevin. 
—The  proposition  that  the  judgment  of  a  court  hav* 
ing  jurisdiction  of  the  parties  and  the  subject-mattei 
is  conclusive  has  become  a  settled  maxim  of  the  law. 
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This  however  means  nothing  more  than  that  such 
judgment  is  conclusive  upon  all  questions  which  were, 
or  might  have  been,  litigated  and  determined,  within 
the  Issues  before  the  court.  Neither  reason  nor  au- 
thority lend  anj  support  to  the  view,  that  because 
suitors  have  submitted  certain  designated  matters  to 
the  consideration  of  a  court,  the  tribunal  Is  thereby 
authorized  to  determine  any  other  matter  in  which 
the  parties  may  be  Interested,  whether  it  be  involved 
in  the  pending  litigation  or  not.  "  Persons,  by  be- 
coming suitors,  do  not  place  themselves,  for  all  pur- 
poses, under  the  control  of  the  court,  and  it  is  only 
over  those  particular  interests  which  they  choose  to 
draw  in  question  that  a  power  of  judicial  decision 
arises."  Munday  v.  Vail,  34  N.  J.  Law,  418;  Fair- 
child  V.  Lynch,  99  N.  Y.  850;  King  v.  Chase,  15  N.  H. 
9;  S.  C,  41  Am.  Dec.  675;  Wood  v.  Jackson,  8  Wend. 
9;  S.  C.,22  Am.  Dec.  603;  Smith  v.  McCool,  16  Wall. 
560;  Bigelow  Estop.  92.  Primarily,  the  action  of  re- 
plevin is  possessory  in  its  character,  and  unless  the 
title  to  property  is  distinctly  put  in  issue,  a  judgment 
in  such  action  determines  nothing  beyond  the  right  of 
possession.  Entsmlnger  v.  Jackson,  73  Ind.  144; 
Highnote  v.  White,  67  id.  696;  Hoke  v.  Applegate,  92 
id.  670;  Van  Gorder  v.  Smith,  99  id.  404;  Wells  Repl., 
§  39.  The  general  rule  is  that  the  issuable  facts  or 
matters  upon  which  the  plaintififs  case  proceded,  de- 
termine what  was  in  issue,  unless  it  appears,  from  an 
examination  of  all  the  pUadings  in  a  given  case,  that 
other  matters  were  brought  forward,  and  thus  became 
necessarily  involved  and  determined  in  the  suit. 
Goble  V.  Dillon,  86  Ind.  327;  Griffin  v.  Wallace,  6G  id. 
410;  Davis  v.  Brown,  94  U.  S.  423;  Russell  v.  Place,  id. 
606.  A  judgment  upon  matters  not  thus  in  issue  is 
nc»t  conclusive,  and  subjects  adjudicated  which  were 
not  in  issue  may  be  inquired  into  collaterally,  not- 
withstanding the  judgment.  Munday  v.  Vail,  supra ; 
Campbell  V.  Consalus,  25  N.  Y.  613,  and  cases  cited. 
An  examination  of  the  complaint  and  the  pleadings 
in  the  replevin  suit  makes  it  apparent  that  no  ques- 
tion of  title  could  have  been  conclusively  determined 
by  the  judgment  in  that  case.  In  so  fnr  as  the  court 
assumed  to  settle  the  question  of  the  ownership  of  the 
property  in  controversy,  it  acted  up<»n  a  matter  not 
before  it,  and  its  finding  and  judgment'  were  in  that 
respect  not  only  irregular,  but  coram  iion  jtidice,  and 
void.  Munday  v.  Vail,  supra.  Ind.  Sup.  Ct.,  Sept.  4, 
1886.    M*Fadden  v.  Iloas.    Opinion  by  Mitchell,  J. 

Negotiable  INSTRUMENT— orvEN  for  gambling- 
innocent  HOLDER.— A.,  from  Reading,  Pen.,  was  ap- 
proached in  Waukesha,  Wis.,  by  B.,  who  falsely  rep- 
resented himself  as  a  son  of  a  friend  of  A.  They  went 
together  to  an  establishment  kept  by  C,  where  B. 
(who  was  in  point  of  fact  on  accomplice  of  C.)  entered 
into  a  gambling  transaction.  In  the  end  he  was  de- 
clared indebted  toC,  to  whom  he  gave  his  check  for 
$2,600.  He  then  asked  A.  to  give  his  note  for  $1,500, 
payable  in  seventy  days,  to  enable  him  to  lift  his 
check  that  he  might  avoid  the  disgrace  of  an  expos- 
ure, B.  promising  to  give  A.  his  note  for  a  like  sum 
payable  in  sixty  days.  A.  gave  a  note  as  requested, 
making  it  payable  to  C.  or  bearer,  which  note  was 
sold  in  Chicago,  111.,  for  value  to  D.,  an  innocent  pur- 
chaser without  notice,  who  in  course  of  time  brought 
assumpsit  upon  it  to  recover  in  Philadelphia,  Penn. 
Heldt  that  as  the  foundation  of  the  transaction  and 
the  consideration  of  the  note  both  rested  on  a  gamb- 
ling operation,  there  could  be  no  recovery.  The  fact 
that  a  fraudulent  device  was  superadded  to  induce  the 
giving  of  the  note  did  not  destroy  the  gambling  na- 
ture of  the  scheme,  The  noto  was  made  payable  to 
the  order  of  the  person  who  won  the  money  in  gamb- 
ling, and  in  payment  of  the  d<-bt  thereby  incurred.  It 
matters  not  that  he  was  not  as  active  in  procuring  the 


execution  of  the  note  as  his  accomplice.  That  there 
was  concerted  action  between  them  is  very  evident. 
The  foundation  of  the  transaction  and  also  the  cod* 
sideration  of  the  note  both  rested  on  the  one  gamblinif 
operation.  Such  being  the  case  although  the  note  be 
negotiable  in  form,  it  is  void  even  in  the  hands  of  a 
good  faith  and  innocent  holder  for  value.  Penn.  Sap. 
Ct.,  April  6,  1886.  Harper  v.  Young.  Opinion  per 
Curiam. 

Stock  —  capital  or  income  —  tenant  for  i.tfe 
AND  REMAINDERMAN.— The  testator,  by  his  will,  frave 
to  his  wife  for  life  his  freehold  house  in  the  Strand 
and  thirty-five  shares  in  a  gas  company,  and  subji^t 
thereto,  he  directed  that  the  same  should  fall  into  the 
residue.  What  occurred  was  this:  The  surviving 
trustee,  being  resident  abroad,  gave  a  power  of  attor- 
ney to  certain  persons  to  not  for  him  in  the  adminis- 
tration of  the  trust.  In  1876  the  gas  company  issued  a 
notice  to  its  shareholders  that  it  was  about  to  issue 
fresh  stock,  and  offered  some  of  it  to  the  trustee. 
There  was  no  power  in  the  will  to  make  this  Invest- 
ment. One  of  the  persons  to  whom  the  power  of  at- 
torney was  given,  by  arrangement  with  bis  oo-attor- 
neys,  accepted  the  offer  of  the  company,  and  took  up 
some  of  the  new  stock  In  his  own  name  and  with  bis 
own  money.  He  was  not  however  allowed  to  bold 
such  stock  for  himself,  but  the  stock  was  directed  by 
the  court  to  be  sold.  It  was  accordiTigly  sold,  and 
the  amount  representing  the  original  purchase-money 
and  interest,  after  deducting  the  dividends,  was  re- 
paid and  the  balance  paid  into  court. .  The  question 
now  is,  what  is  to  be  done  with  that  balance?  It 
seems  to  me  that  the  trust  must  be  treated  as  if  there 
were  no  other  trust  existing  except  this  one,  because 
it  was  in  respect  of  this  particular  trust  that  the 
trustee  obtained  the  power  which  he  has  used  in  this 
particular  manner.  Assuming  the  trustee  to  have 
taken  up  the  shares  with  his  own  money.  It  is  clear 
that  he  could  not  have  been  indemnified  out  of  the  es- 
tate  in  the  event  of  a  loss.  If  he  made  a  profit  he 
must  hand  it  over  to  the  estate.  The  benefit,  if  there 
be  one,  must  be  treated  as  belonging  to  the  particular 
trust.  But  how  can  a  tenant  for  life  claim  this  bal- 
ance? It  is  not  like  the  case  of  Paris  v.  Paris,  ubi 
supra,  where  there  was  an  extraordinary  division  of  a 
sum  of  money  by  the  bank  of  England  among  the 
proprietors  of  bank  stock,  beyond  the  usual  dividend, 
and  Lord  Eldon  there  decided  that  it  must  be  consid- 
ered as  capital.  This  is  not  a  question  of  profits  In  re- 
spect of  old  shares,  but  of  a  new  investment  which 
the  old  shareholders  get  by  the  company's  act  of  Par- 
liament. It  is  a  sort  of  good  wilL  The  tenant  for 
life  could  not  have  compelled  the  trustees  to  take  up 
this  new  stock,  for  the  will  did  not  authorize  such  an 
investment,  and  they  would  thereby  have  been  com- 
mitting a  breach  of  trust.  How  Is  It  possible  then  to 
treat  it  as  income?  I  must  consider  the  case  as  If  the 
trustees  had  taken  up  this  stock  In  their  own  names, 
and  had  been  compelled  by  the  court  to  give  it  up.  It 
seems  impossible  to  consider  the  whole  amount  of 
money  obtained  by  the  sale  as  profit  belonging  to  the 
tenant  for  life.  I  must  therefore  hold  that  it  is  cap- 
ital, but  that  the  widow  is  entitled  to  the  income 
thereof  for  life.  Re  Bromley;  Sanders  v.  BronUey. 
Opinion  by  Kay,  J.  [Ch.  Div.  65  L.  T.  Rep.  (N.  &,) 
145.] 

SXTRETT— FOR  GOOD  CONDUCT— CHANGE  OP  EMPLOY- 
MENT.— ^The  bond  recites  that  Hooper  has  been  em- 
ployed by  the  trustees  of  the  Philadelphia  Gasworks 
**  to  do  and  perform  whatever  kind  of  work,  service, 
or  duty  which  he  may  be  assigned  to  by  the  said 
trustees  or  those  in  their  employment.'*  The  condi- 
tions are  that  he  shall  well  and  truly  perform,  execute, 
and  discharge  **all  and  every  employment,  work,  ser- 
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vice,  or  duty  wbich  he  maybe  assigned  to  as  afore- 
said," or  which  he  may  assume  or  undertake  for  or  on 
behalf  of  said  trustees,  and  shall  and  will  well  and 
truly  *' account  for  and  to  the  said  trustees  for  all 
moneys,  goods,  ohattel8,rights,credit8,property,and  es- 
tate which  may  or  shall  come  into  his  possession^power, 
custody,  or  contn>l  by  reason  or  on  account  of  the 
said  employment,  work,  service,  or  duty,  or  otherwise 
howsoever.'*  All  the  parol  evidence  given  is  insuffi- 
cient to  limit  or  qualify  the  clear  and  expressive 
language  of  the  bond.  It  is  not  sufficient  that  the 
principal  and  co-obligee  may  have  represented  its  pur- 
pose to  be  otherwise  than  ils  language  declares.  Ko 
one  authorized  to  bind  the  tmstoosor  the  city  of  Phil- 
adelphia said  or  did  any  thing  which  will  change  the 
legal  effect  of  the  obligation.  The  principal  was  not 
an  officer  for  any  specific  term  designated  by  law.  He 
was  merely  an  employee,  without  limitation  as  to 
time.  His  term  was  co-extensive  in  time  with  his 
employment.  The  one  continued  as  long  as  the  other. 
He  was  to  perform  all  work  to  which  he  might  be  as- 
signed, from  time  to  time,  by  his  employers.  His 
duty  and  obligation  were  to  account  for  and  pay  over 
all  moneys  which  came  into  his  hands,  possession,  or 
control.  He  failed  to  so  account  and  pay  over.  The 
learned  judge  committed  no  error  in  refusing  to  open 
the  judgment  which  was  entered  on  the  bond.  Fenn. 
Sup.  Ct.,  Apr.  12,  188C.  Lane's  Appeal,  Opinion  by 
Mercur,  C.  J. 

Time— COMPUTATION.— Appellant  and  M.  were  op- 
posing candidates  for  the  office  of  township  trustee. 
M.  held  a  commission  as  justice  of  the  peace  for  a 
term  of  four  years  from  April  17, 1882.  The  term  of 
trustee  began  April  16, 1880.  Held^  that  M.*s  term  as 
justice  of  the  peace  did  not  expire  until  midnight  of 
April  16, 1886;  that  he  was  therefore  ineligible,  and 
appellant  having  received  the  next  highest  number  of 
votes,  was  entitled  to  the  office.  The  two  material 
and  controlling  inquiries  are,  when  did  M.*s  term  as 
justice  of  the  peace  expire?  and  when  did  the  term  of 
township  trustee  begin?  The  record  shows  nothing 
as  to  the  -beginning  of  M.'s  term  as  justice  of  the 
peace,  except  what  is  shown  by  his  commission  from 
the  governor.  That  commission,  as  we  have  seen, 
fixed  his  term  at  four  years  from  the  17th  day  of  April, 
1882.  If  the  I7th  doy  of  April  was  a  part  of  the  term, 
the  term  ended  at  midnight  of  the  IGth  day  of  April, 
1886.  If  the  17tb  is  to  be  excluded,  the  term  ended  at 
midnight  of  the  17th  day  of  April,  1886.  Wells  v. 
Wells,  6  Ind.  447.  The  general  rule  may  be  said  to  be, 
that  when  time  is  to  be  computed  from  a  day  upon 
which  an  act  is  done,  that  day  will  be  excluded.  Hath- 
away V.  Hathaway,  2  Ind.  513;  Swift  v.  Tousey,  6  id. 
196;  Womack  v.  McAhren,  9  id.  6;  Martin  v.  Reed,  id. 
180;  Blair  v.  Davis,  id.  236;  see  also  Hill  v.  Pressley,  96 
id.  447;  Benson  v.  Adams,  69  id.  353;  Best  v.  Polk,  18 
Wall.  112.  There  is  a  section  of  the  Code  which  pro- 
vides that  *'  the  time  within  which  an  act  is  to  be  done 
as  herein  provided  shall  be  computed  by  excluding 
the  first  day,  and  Including  the  last."  Rev.  Stat.  1881, 
ll280;Faurev.  U.  S.Exp.  Co.,  23  Ind.  48;  Noble  v. 
Murphy,  27  id.  602;  State  v.  Thorn,  28  id.  306;  Byers 
V.  Hickman.  36  id.  359.  The  above  section  of  the  stat- 
ute evidently  has  reference  to  matters  properly  falling 
within  the  Code  of  Civil  Procedure,  and  not  to  mat- 
ters in  no  way  connected  therewith,  although  some  of 
the  cases  seem  to  give  it  a  broader  application.  See 
Town  V.  Hollweg.  81  Ind.  154.  It  muet  be  apparent 
that  the  above  section  of  the  Code  has  no  application 
to  the  office  of  justice  of  the  peace.  Neither  the 
office,  nor  any  thing  relating  to  it,  is  provided  for  in 
the  Code.  The  circumstances  and  reason  of  particu- 
lar cases  may  be  such  as  to  require  that  they  shall  not 
be  governed  by  the  general  rule  as  above  stated.  The 
terms  of  a  contract  may  be  such  as  to  require  a  de- 


parture from  that  rule  in  the  computation  of  time. 
Cook  V.  Gray,  6  Ind.  .335;  Brown  v.  Buzan,  24  id.  194; 
Newbyv.  Rogers,  40  id.  9.  In  the  case  last  above 
cited  it  was  held  that  where  property  is  contracted  to 
be  delivered  from  the  15th  to  the  28th  of  a  specified 
month,  both  the  15th  and  28th  are  to  be  excluded.  See 
also  Fox  V.  Alleuville,  etc.,  Turnpike  Co.,  46  Ind.  31, 
where  it  was  held  that  in  giving  notice  thirty  days 
previous  to  the  time  when  payments  were  to  be  made 
on  gravel-road  assessments,  the  first  day  of  publica- 
tion should  be  counted.  See  also  Hill  v.  Pressley,  96 
Ind.  447,  where  a  likeYuling  was  made  in  relation  to  a 
published  notice  of  a  sheriffs  sale.  In  the  cose  of 
Tucker  v.  White,  19  Ind.  253,  It  was  held  that  in  de- 
termining the  expiration  of  the  stay  of  execution 
"  from  the  time  of  signing  the  judgment,*'  the  day  on 
which  the  judgment  was  signed  should  be  counted, 
because  execution  might  have  been  issued  on  that  day 
but  for  the  entering  of  replevin  bail.  That  was  a  case 
"where  the  reason  of  the  thing,"  as  stated  in  the  case 
of  Cook  V.  Gray,  siiproy  controlled.  Ind.  Sup.  Ct., 
Sept.  14,  1886.     Vogel  v.  JSlute.    Opinion  by  Zollars,  J. 

Trespass— QU ARE  cuiusum— measure  op  damages. 
— In  trespass  quart  clausum  for  felling  the  defendant's 
trees  across  the  line  fence,  and  covering  the  plaintiffs 
land  with  brush,  the  measure  of  damages  is  not  con- 
fined to  the  expense  of  removing  the  brush,  nor  is  it 
limited  to  the  value  of  the  land  Incumbered.  The  ex- 
pense is  a  fact  to  be  considered  in  connection  with 
other  evidence;  such  as  the  value  of  the  land  before 
and  since  thecutting,  the  uses  to  which  it  was  adapted, 
^and  the  extent  to  which  the  plaintiflf  had  been  de- 
prived of  the  use.  The  damages  may  be  more,  and 
they  may  be  less,  than  the  coat  of  removing  the  brush. 
The  plaintiff  is  not  obliged  to  remove  it.  The  defend- 
ant may,  with  the  plainlifTs  license,  remove  it.  In 
the  assessment  of  damages  for  land  taken  for  a  high- 
way, the  question  is  not  what  the  value  of  the  land 
taken  is,  but  what  is  the  damage  to  the  whole  tract  by 
the  taking  of  a  part  ?  Special  benefits  to  the  owner 
from  the  construction  of  the  way,  not  shared  by 
others,  may  be  considered;  also  the  increased  expense 
of  feneing,  and  any  injury  to  the  rest  of  the  land 
from  the  taking  of  a  part.  Adden  v.  R.  Co.,  55  N.  H. 
413.  In  this  case  the  injury  may  not  have  been  con- 
fined to  the  strip  covered  by  the  brush,  but  may  have 
extended  to  the  whole  tract.  If  A.  cuts  down  my 
shade  trees,  my  damages  are  not  necessarily  limited 
to  their  value  for  wood  or  timber.  If  be  cuts  and  car- 
ries away  my  timber  trees,  if  they  were  worth  more  to 
grow  than  to  him  as  timber,  my  damages  are  not  ne* 
cessarily  measured  by  their  value  as  timber.  Foote  v. 
Merrill,  54  N.  H.  490,  494.  *'  The  owner  may  some- 
times be  entitled  to  greater  damages  for  the  destruc- 
tion or  conversion  of  property  than  its  market  value; 
he  may  be  entitled  to  damages  for  the  consequential 
injury  to  other  property,  or  to  his  feelings,  for  inter- 
ruption of  business,  or  loss  of  comfort  and  health." 
Cocheco  Co.  V.  Strafi'ord,  01  N.  II.  455,  481.  See  also 
Holt  V.  Sargent,  15  Gray,  102;  Mayo  v.  Springfield.  138 
Mass.  70;  Jones  v.  Gooday,  8  Mees.  &  W.  146;  Day  v. 
Woodworth,  13  IIow.  3G8;  and  Mayne  Dam.  (Wood's 
ed.),  §  569.  N.  H.  Sup.  Ct.,  July  30,  1886.  Hutchinson 
V.  Parker,    Opinion  by  Smith,  J. 

Will—  trust  for  chartty  —uncertainty.— This 
case  involves  the  construction  of  the  following  clause 
of  a  will :  **  I  hereby  authorize  and  empower  my  ex- 
ecutrix to  disburse  and  give  (in  furtherance  of  my 
wishes  expressed  to  her  at  sundry  times)  from  my  es- 
tate, to  such  worthy  persons  and  objects  as  she  may 
deem  proper,  such  sums  as  it  is  her  pleasure  thus  to 
appropriate,  not  to  exceed  in  all  the  total  sum  of  five 
thousand  dollars.'*  Is  this  a  valid  gift?  It  clearly  is 
not  a  trust.    There  is  no  person  or  object  named,  or 


378 


THE  ALBANT  LAW  JOURNAL. 


even  hinted,  as  the  cestui  qiie  trust.  There  is  no  per- 
son who  oonld  claim  in  a  court  of  equity  an  enforce- 
ment of  the  trust.  It  is  a  case  where,  if  the  $5,000  bad 
been  fj^iven  to  the  executrix  to  be  disposed  of  at  her 
pleasure,  the  law  would  regard  the  property  given  as 
vested  in  her,  while  the  direction  for  its  use  was 
merely  precatory  and  of  no  legal  force.  In  such  a  case 
the  law  regards  the  legatee  as  taking  the  gift  abso- 
lutely, and  with  no  enforceable  duty  as  to  Its  use. 
But  there  is  no  gift  to  the  executrix.  She  has  merely 
a  power  of  distribution.  Nothing  vests  in  Her.  It  is 
precisely  as  if  no  disposition  whatever  of  the  fund 
had  been  suggested,  but  the  executrix  had  been  em- 
powered to  direct  how  $5,000  of  the  estate  should  go. 
It  is,  in  other  words,  an  authority  given  to  a  third 
person  to  direct  how  a  part  of  the  testator*s  property 
should  be  disposed  of.  If  good  for  a  part  of  the  es- 
tate, it  would  be  good  for  the  whole.  Would  thou  a 
will  in  the  following  words  be  a  valid  one:  "I  direct 
that  A.  B.  shall  declare  how  all  my  property  shall  be 
disposed  of.**  The  supporters  of  this  will  say  that 
such  a  will  would  be  valid,  and  quote  in  support  of 
their  claim  a  dictum  of  Judge  Seymour  in  Wait  v. 
Huntington,  40  Conn.  11,  as  follows:  ''It  is  familiar 
law  that  a  testator  may  confer  on  executors  and  on 
others  an  absolute  power  of  appointmeut  and  disposi- 
tion overhis  property."  But  the  case  itself  did  not 
call  for  this  remark,  nor  involve  the  question  of  its 
correctness,  and  it  seems  hardly  probable  that  the 
learned  judge  intended  that  it  should  have  the  wide 
application  given  it.  There  is  a  singular  absence  of 
all  reference  to  this  question  in  the  text-books,  and 
we  have  found  no  decisions  that  bear  with  any  direct- 
ness npon  it.  In  the  absence  of  such  authority  we 
should  regard  such  a  will  as  of  no  legal  effect.  We 
think  the  law  never  intended  to  accept  as  a  valid  will 
so  vague  and  indefinite  a  direction,  such  a  mere  au- 
thority. It  is  in  no  proper  sense  a  wi!l.  It  indicates 
no  intent  whatever  on  the  part  of  the  testator  as  to 
the  disposition  of  his  property.  It  is  really  a  public 
declaration  that  he  has  no  such  intent.  It  is  a  trav- 
esty of  terms  to  call  such  an  instrument  a  will.  The 
bequest  being  inoperative,  the  $5,000  appropriated  by 
it  falls  into  the  residue.  This  is  the  well-settled  rule 
in  the  case  of  void  bequests  of  personal  property. 
Greene  v.  Dennis,  6  Conn.  292;  Thayer  v.  Wellington, 
0  Allen,  295;  James  v.  James,  4  Paige,  115.  Conn. 
Sup.  Ct.,  Dec  14, 1885.  DrUtol  y.  BrintoU  Opinion  by 
Loomis,  J. 

VESTBD    OR   CONTINOENT  ESTATE. — No  estate 

will  be  held  contingent  unless  very  decided  terms  are 
used  in  the  will,  or  is  it  necessary  to  hold  the  same 
contingent  in  order  to  carry  out  the  other  provisions 
or  implications  of  the  will.  Thus  the  testator  be- 
queathed his  estate  to  trustees  in  trust  for  his  daugh- 
ter. They  were  directed  to  apply  if  necessary  the 
whole  income  to  her  education  and  maintenance,  and 
when  she  should  arrive  at  eighteen  or  be  married,  it 
was  discretionary  with  them  whether  or  not  to  deliver 
to  her  the  whole  estate.  In  case  the  legatee  died  be- 
fore eighteen  the  estate  was  disposed  of  by  bequests 
over.  She  was  never  married,  and  died  at  twenty- 
three,  with  the  funds  in  the  possession  of  the  trustees. 
J3e2d,  that  the  daughter  took  a  vested  estate  at  least 
wh^n  she  was  eighteen,  which  upon  her  decease  passed 
to  her  devisees.  When  a  man  sits  down  to  dispose  of 
his  property  by  will,  it  is  fair  to  presume  that  he  does 
not  intend  to  die  intestate  nor  to  become  intestate  af- 
ter death,  and  so  courts  lean  against  intestacy.  Now 
here  the  testator  made  no  bequests  over  except  in  the 
single  event  of  his  daughter  dying  before  eighteen.  If 
then  she  did  not  take  a  vested  interest  at  least  at 
eighteen,  the  testator  became  intestate  at  her  death, 
and  his  estate  is  left  to  be  distributed  by  law ;   for  it 


would  be  absurd  to  read  this  wiU  as  giving  bequests 
over  In  case  his  daughter  died  after  eighteen,  as  sbe 
did.  Then  again  the  very  fact  that  he  made  no  dispo- 
sition over  in  case  she  died  after  eighteen  is  a  oircum- 
stance  of  no  little  weight  to  show  that  he  intended  his 
estate  to  vest  in  her  at  ail  events  on  her  becoming 
eighteen.  2  Redf.  Wills,  606,  In  England  a  gift  over 
in  one  event  is  generally  regarded  as  favoring  vesting? 
in  all  other  events,  on  the  ground  that  the  gift  over 
being  made  to  depend  upon  particular  events,  the  pre- 
sumption is  that  in  every  other  event  the  estate  was 
intended  to  remain  in  the  first  taker.  But  we  think, 
as  said  by  Judge  Redfleld,  that  fhis  form  of  argument 
is  more  forcible  when  there  is  no  disposition  over,  for 
then  it  may  well  be  said  that  the  testator  intended  the 
estate  to  vest  in  the  last  named  donee.  The  trustees 
were  the  brothers  and  a  brother-in-law  of  the  testa- 
tor. He  made  them  his  executors,  and  reposing  confi- 
dence in  them,  was  willing  to  leave  it  to  them  as  trus- 
tees to  say  when  and  to  what  extent  his  daughter,  af- 
ter, after  becoming  eighteen  or  marrying,  should  be 
permitted  to  come  into  the  actual  possession  and  en- 
joyment of  his  estate;  but  we  do  not  think  he  in- 
tended to  leave  it  to  them  to  say  whether  she  should 
ever  have  it  at  all  or  not  in  interest.  He  had  willed 
"in  trust  for  her,"  and  the  discretionary  clause — 
treating  it  as  valid,  and  as  to  which  see  Gray  Perp., 
§  120 — was  Inserted  for  her  supposed  benefit,  and  more 
by  way  of  giving  directions  to  the  trustees  as  to  the 
time  and  manner  of  payment  than  as  importing  con- 
dition or  contingency.  And  this  idea  of  a  trust  is  im- 
portant, and  well  nigh  decisive  of  the  case.  The  re- 
marks of  Lord  Justice  Turner  on  this  subject  in  Oddie 
V.  Brown,  4  De  G.  &  J.  179,  193,  are  exceedingly  perti- 
nent. He  says:  "When, as  in  this  case,  funds  are 
given  to  trustees  to  be  held  by  them  upon  trust,  direc- 
tions must  of  course  be  given  to  them  as  to  the  time 
and  manner  in  which  they  are  to  deal  with  the  funds 
in  favor  of  the  persons  for  whose  benefit  they  are  in- 
tended. Words  therefore  that  in  other  cases  might 
import  condition  or  contingency  may  in  such  cases  be 
used  for  a  wholly  different  purpose,  namely,  for  the 
purpoeeof  conveying  the  necessary  directions  to  the 
trusteess.  The  court  therefore  in  such  cases  looks,  I 
apprehend,  more  to  the  substance  of  the  gift  than  to 
the  words  in  which  it  is  expressed.  It  considers  for 
whose  benefit  it  was  made— who  were  intended  to  be 
the  cestuis  que  tmst*^  See  also  Saunders  v.  Vantler,  1 
Cr.  &  Ph.  240.  (2)  It  Is  not  enough  to  say  that  the  Court 
of  Chancery  would  not  have  controlled  the  judgment 
and  discretion  of  these  trustees  further  than  to  have 
compelled  an  honest  exercise  thereof,  according  to  Ba> 
con  V.  Bacon,  65  Vt.  243;  Sharon  v.  Simons,  30  id.  458; 
French  v.  Davidson,  3  Mad.  306,  and  Walker  v.  Walker, 
5  Id.  424;  for  that  is  quite  another  question  from  saying 
whether  this  legacy  vested,  and  is  not  at  all  deter- 
minative of  it,  for  the  legacy  might  have  vested  and 
yet  the  legatee  not  have  been  entitled  to  the  possession 
and  full  enjoyment  of  it.  Citing  Churchill  v.  Lady 
Speake,  1  Vem.  251;  Hone  v.  Van  Schaick,  20  Weud. 
664;  Leeming  v.  Sherratt,  2  Hare,  418;  Millard's  Ap- 
peal, 87  Penn.  St.  457;  Fox  v.  Fox,  L.  R.,  19  Eq.  286; 
Watson  V.  Hayes,  5  Myl.  A  Craig,  125;  Harrison  v. 
Greenwood,  12  Beav.  192;  Rouse*s  Estate,  9  Hare,  649; 
Wynch  v.  Wynch,  1  Ax.  483;  Pink  v.  De  Thrusey,  2 
Mad.  157;  Malcolm  v.  O'Callaghan,  id.  347;  Atkins  v. 
Hiccocks,  1  Atk.  600.  Vt.  Sup.  Ct.,  Aug.  2.  1886w 
WeatherJiead  v.  Stoddard,    Opinion  by  Rowell,  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Shirley's  Leading  Cases. 
The  third  edition  of  this  well-known  work  is  an  im- 
provement upon  the  former  editions,  iu^that  '*  thatone 
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of  flippancy  and  jocularity,  modified  to  some  extent 
Id  the  second  edition,  has  been  almost  discarded  in 
this,  so  that  the  serious  and  sober-minded  law  stu- 
dent, who  never  can  understand  a  joke,  will  find  little 
or  nothing  to  distract  bis  attention  from  the  particu- 
lar rule  or  doctrine  of  law  under  consideration/' 
Leaving  out  the  sorry  attempts  at  wit,  the  cases  are 
very  clearly  and  exactly  and  concisely  stated,  and  the 
work  is  a  useful  one,  especially  for  students.  Pub- 
lished by  Stevens  &  Sons,  London. 

Maxwell's  Rights  and  Obligations  op  Mar- 
riage. 

This  is  a  small-paged,  limp  book  of  114  pages,  pub- 
lished by  L.  K.  Strouse  &  Co.  of  New  York.  The  rea- 
son of  its  being  is  hard  to  guess,  unless  it  may  be  to 
air  certain  rhetorical  and  ethical  observations  on 
woman.  It  seems  to  be  addressed  more  to  the  laity 
than  the  legal  profession.  But  the  authors  ought 
to  be  more  exact  than  to  tell  them  that  husband  and 
wife,  by  the  New  York  Code,  may  *' testify  for  and 
against  each  other  in  all  cases  of  a  criminal  nature. 
But  in  such  cases  they  are  admitted  solely  to  prove 
the  fact  of  marriage  in  case  of  bigamy.'* 

BiDDLB  AND  BlTLTJlRD  ON  SlTPPLEMBNTAL  PROCEED- 
INGS. 

The  third  edition  of  this  work  has  grown  to  more 
than  000  pages,  and  is  a  handsomely  printed  work, 
published  by  L.  K.  Strouse  &  Co.,  New  York.  It  pur- 
ports to  be  adapted  to  all  States  having  a  practice  sim- 
ilar to  that  of  this  State,  and  it  appears  to  be  well  ar- 
ranged. Certainly  it  is  large  enough  to  be  exhaustive. 
It  has  forms. 


Brewer  and  Laubsghbr's  Ohio  Corporations. 

This  volume  of  some  408  pages,  published  by  Robert 
Clark  &  Co.,  Cincinnati,  brings  together  the  constitu- 
tional and  statutory  provisions  of  Ohio,  relating  to 
private  corporations,  with  notes  of  decisions,  forms  for 
organizing,  and  a  code  of  regulations  and  by-laws  for 
managing  all  kinds  of  companies  and  associations,  and 
Is  designed  not  only  for  lawyers,  but  for  managers  of 
corporations.  It  seems  to  be  exceedingly  well  executed. 
The  authors  state  in  the  preface  that  in  1883,  1334  com- 
panies were  found  in  Ohio,  with  a  capital  of  $209,000,- 
000,  and  since  1851  over  10,000  have  been  formed,  with 
a  capital  of  more  that  12,000,000,000. 


Gibbon's  American  Criminal  Reports. 

The  fifth  volume  of  this  series  is  published  by  Calla- 
ghan  &Cn.,  Chicago,  contains  some  700  pages,  and  is  a 
fair  selection  of  cases,  with  some  notes. 

PoMBRor's  Constitutional  Law. 

This  is  the  ninth  edition  of  this  excellent  introduc- 
tory work,  revised  and  enlarged  by  Edmund  H.  Ben- 
nett, and  published  by  Houghton,  Mifflin  &  Co.  It  is 
perhaps  the  best  introduotoiy  work  for  the  law  stu- 
dent. 


Patterson's  Railway  Accident  Law. 

This  handsomely  printed  volume,  by  Christopher 
Stuart  Patterson,  published  by  T.  &  J.  W.  Johnson, 
Philadelphia,  is  restricted  to  the  subject  of  the  liabil- 
ity of  railways  for  injuries  to  the  person.  It  is  writ- 
ten upon  the  plan  of  propositions  and  illustrations, 
like  UnderhiU's  Torts,  and  seems  to  be  comprehen- 


sive and  accurate.  It  should  prove  a  useful  hand- 
book for  preparation  and  trial  of  the  numerous  class 
of  oases  of  which  it  treats.  The  table  of  cases  olted 
covers  ninety-six  double-column  pages.  We  admire 
the  skill  with  which  the  author  has  compressed  the 
decisions  into  small  compass. 

Randolph  on  Commercial  Paper. 

A  Truiiii^  on  the  Law  of  Commercial  Paper,  containing  a 
full  statement  of  exisdng  American  and  foreign  statutes, 
together  with  the  text  of  the  Commercial  Codes  of  Great 
Britain,  France,  Germany  and  Spain .  By  Joseph  F.Ran- 
dolph, of  the  New  Jersey  bar.  In  three  volumes,  with  ap- 
pendix.   Jersey  City,  N.  J.    F.  D.  Linn  A  Co. 

This  is  a  very  serious  and  important  undertaking. 
If  anybody  had  asked  us,  with  a  view  to  the  publi- 
cation of  such  a  work,  whether  there  is  room  and 
would  probably  be  a  demand  for  it,  we  should  have 
said  no.  In  view  of  the  recent  great  work  of  Daniel, 
and  other  works  on  the  subject,  we  should  have  sup- 
posed the  field  pretty  thoroughly  occupied.  We  cannot 
until  this  work  shall  be  completed  give  any  thing  more 
than  an  impression  of  what  it  so  far  is— not  even  a 
prophecy  as  to  what  is  to  be  forthcoming.  We  have 
formed  a  favorable  idea  of  the  present  volume.  It  is 
certainly  exhaustive,  concise,  and  well  arranged.  The 
table  of  cases  cited  covers  forty-five  double-column 
pages,  and  the  index  covers  150.  The  text  covers  612 
pages  in  large  type.  These  facts  show  that  there  is  no 
padding,  and  evince  a  vast  amount  of  hard  work.  So 
far,  we  should  judge  that  the  author  is  less  apt  to  ex- 
press his  own  opinions  than  Mr.  Daniel.  He  refers 
constantly  to  Chitty,  Story,  Byles  and  Daniel,  giving 
their  respective  views  when  they  disagree.  The  notes 
are  copious,  and  the  text  is  not  overloaded.  Judging 
from  this  installment,  we  should  expect  that  the  work 
would  prove  a  useful  addition,  if  not  a  substitute  for 
the  ponderous  volumes  already  weighing  down  our 
groaning  shelves.  The  inclusion  of  the  statutes  and 
codes  is  a  valuable  and  distinctive  feature. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Fri- 
day, Oct.  29,  1886: 

Judgment  reversed,  new  trial  granted— People,  re- 
spondents, V.  Lipman  Arensberg.  appellant. Judg- 
ment affirmed  with  costs— In  re  petition  of  Cyrus  W. 
Swan  et  al.,  for  draining,  etc.;  Rose  F.  Langlois, 
adm*x,  respondent,  v.  President  Delaware  and  Hud- 
son Canal  Co.,  appellant;  Mary  J.  Dewey  v.  Same; 
John  A.  Deraismes,  executor,  respondent,  v.  Lau- 
rence Ennis,  appellant;  Henry  A.  Weeks,  ind.  and  as 
adm*r,  respondent,  v.  Charles  H.  Ostrander  et  al.,  ex- 
ecutors, appellants. Judgment  of  Supreme  Court 

reversed,  and  that  entered  on  report  of  referee  af- 
firmed with  costs— John  Hone,  ex'r,  respondent,  v. 
John  Watts  de  Peyster,  ind.  and  as  ex'r,  appellant. 

Orders  of  Special  and  General  Terms  reversed  and 

motion  denied— Alfred  N.   Beadleston,  appellant,  v. 

Mary  B.    Beadleston,  respondent. Order  affirmed 

with  costs— .John  8.  Stubbs  and  another,  ex'rs,  v.  Ekl- 
ward  C  Ripley,  impleaded,  etc. 

The  court  took  a  recess  until  November  22, 1886. 


NOTES. 


A  letter  from  Washington  thus  sketches  men  big  of 
body  as  well  as  brain :  It  is  seldom  that  such  a  fine 
looking  body  of  men  call  at  the  White  House  as  the 
one  that  called  to-day.    It  was  tbe^u|ti^f4)f  ^he  Su- 
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preme  Court  of  tbe  United  States;  and  as  is  tbeirous- 
tom,  ihey  visited  the  President  and  paid  tbeir  re- 
spects at  the  opening  of  their  annual  session.  The 
justices  are  all  Urge  men.  Almost  any  one  would  at- 
tract attention  by  his  great  size'and  appearance;  and 
consequently,  when  the  court  drove  up  to  the  execu- 
tive mansion  and  filed  into  ttie  blue  room«  they  were 
the  observed  of  all  observers.  The  attorney-general 
was  with  them,  and  he  too  is  a  good  sized  man.  When 
the  President  joined  tbe  group  in  the  blue  room  the 
party  of  big  men  was  complete.  The  judges  did  not 
remain  long.  They  simply  paid  their  respects  and 
drove  o£f  again  to  the  capitol. 

**  Not  long  ago  a  lawyer  from  one  of  the  western 
States,  who  had  never  visited  Washington  before, 
came  here  to  argae  a  case  before  the  Supreme  Court,'* 
writes  tbe  Washington  correspondent  of  the  Boston 
Traveller.  **  He  created  a  sensation  which  made  the 
chills  creep  up  and  down  the  backs  of  tbe  venerable 
justices  who  bad  t&  listen  to  him.  When  be  came 
into  court  he  wore  a  red  flannel  shirt,  coarse  woolen 
clothes  and  cowhide  boots.  His  hair  hadn^t  seen  the 
scissors  for  several  seasons,  and  tbe  razor  was  a  stran- 
ger to  his  face.  At  first  he  was  taken  for  a  crank,  but 
when  the  case  was  called  the  court  soon  found  out 
that  he  was  a  man  of  great  ability.  The  question  at 
issue  was  involved  in  n  patent  suit,  and  was  quite  in- 
tricate and  complicated.  It  took  the  country  lawyer 
two  days  to  argue  the  case,  and  he  finally  won  it. 
After  adjournment  on  the  first  day  one  of  the  court 
officers  suggested  that  a  white  shirt,  collar,  cuffs,  and 
cravat  would  make  an  improvement  in  his  personal 
appearance.  The  lawyer  told  him  that  he  didn't  own 
one.  The  next  day  however  he  wore  a  paper  collar 
about  the  width  of  an  ordinary  cuff  pinned  on  to  his 
red  shirt." 

In  MiUlinr,  Inaurance  Co.,  58  Vt.  113,  the  court 
said :  **  It  is  easy  to  see  that  respecting  an  inventory 
of  household  effects  destroyed  by  fire  the  wife  would, 
in  mo8t  cases,  be  much  better  informed  as  to  articles 
lost  than  her  husband.  What  man  of  us,  under  such 
circumstances,  could  inventory  the  linen,  bedding, 
crockery,  and  a  thousand  and  one  articles  in  his  house, 
if  they  were  burned,  without  the  aid  of  his  wife?  But 
if  the  plaintiff  was  compelled  to  get  the  aid  of  his  wife 
he  assumes  all  responsibility  for  her  errors  as  he  would 
for  his  own.'* 

That  must  be  a  pious  firm  of  lawyers  in  St.  Louis^ 
Thoroughman,  Christian  &  Priest. 

In  Sawyer  v.  Hehard,  68  Vt.  376,  it  was  held  that  a 
•on-in-law  cannot  recover  for  boarding  bis  mother-in- 
law  twenty-six  and  a  half  weeks  In  all,  on  five  differ- 
ent occasions  during  four  years,  the  stays  or  visits  be- 
ing made  sometimes  at  the  suggestion  of  her  daughter, 
sometimes  of  the  physician,  when  the  auditor  was  un- 
able to  find  that  she  expected  to  pay.  It  was  neces- 
sary to  prove  either  an  express  contract  or  a  mutual 
expectation  of  the  parties  that  the  board  should  be 
paid  for.  The  court  said :  **  It  would  be  a  crime 
against  nature  and  humanity,  to  give  to  all  tbe  cour- 
tesies, favors,  and  visits  that  are  exchanged  between 
parents  and  children,  the  mercenary  quality  of  dol- 
lars and  cents.  The  courts  have  universally  refused 
to  give  such  a  quality  to  such  transactions,  and  have 
especially  guarded  against  allowing  the  surviving 
party  to  change  such  transactions  into  one  of  dollars 
and  cents  agaiqst  the  estate  of  the  deceased  party." 

Two  pickpockets  saw  a  gentleman  receive  a  large 
sum  at  the  bank,  and  followed  him  for  some  time  to 
get  a  chance  at  it.  Finally  the  watched  turned  into  a 
lawyer's  office,  and  one  of  the  watchers  said ;  *'  That 
settles  it.    He's   gone.    Come  along."    **No!    no!" 


said  the  other.  "  Wait  till  the  lawyer  comes  cot. 
We'll  tackle  him." — Life,  Now  let  some  other  chest- 
nut-gatherer say,  *' There  ought  to  be  honor  among 
thieves." 

**  I  passed  some  *  queer,'  and  here  I  am  in  prison, 
all  on  aocounterfeit,"  he  sighed.— L(fe. 

A  physician's  startling  views  of  ntilizing  capital 
prisoners  are  thus  told  by  the  Chicago  Journal: 
**  What  we  need  now,"  he  said,  '*  is  a  legal  enactment 
turning  over  criminals  convicted  of  heinous  capita] 
offenses  to  the  medical  fraternity  for  experimentation 
on  the  vital  forces.  Of  course  I  never  expect  to  see 
this  done.  The  sentimentalists  would  rather  see  a 
mlUiQU  good  people  languish  and  die  for  want  of  med- 
ical skill  than  to  see  one  cut-throat  like  Frank  Rand 
subjected  to  surgical  operations  which  would  prove 
fatal.  Tbe  truth  is  that  this  would  be  less  liable  to 
the  charge  of  inhumanity  than  the  vivisection  of  the 
lower  animals.  It  would  pain  me  exceedingly  to  have 
a  dog  subjected  to  torture,  because  the  dog  is  an  in- 
nocent and  affectionate  animal,  whereas  some  of  the 
men  we  now  hang  deserve  a  worse  fate.  Then,  too, 
we  would  not  have  to  keep  up  the  practice  for  year<*. 
If  there  were  only  a  law  turning  over  the  worst  capital 
criminals  of  the  year  1886  to  us  for  the  purpose,  the 
benefit  to  suffering  humanity  could  not  be  estimated. 
Tbe  chief  subjects  that  we  wish  to  elucidate  concern 
the  brain  and  nerves." 

Recently  in  Kern  county,  California,  a  man  charged 
with  murder  was  held  by  the  Superior  Court  in  $500 
bail.  A  few  days  after  a  prisoner  was  l>efore  a  justice 
charged  with  stealing  a  suit  of  clothes.  He  was  held 
to  answer,  and  when  the  question  of  bail  came  up  the 
justice  said,  after  figuring  awhile:  '* The  judge  of  the 
Superior  Court  releases  a  man  who  is  charged  with 
murder  on  1500  bail.  I  think,  after  comparing  the  de- 
grees of  crime,  I  will  give  yon  a  chromo  and  let  yon 
go." 

In  the  Circuit  Court  Monday,  Judge  Logan  presid- 
ing, an  incident  occurred  of  more  than  usual  interest. 
A  case  involving  a  small  amount  (an  appeal  from  a  jus- 
tice), in  which  Mr.  Harvey,  a  well-known  operator  in 
marble  in  this  county,  was  a  defendant,  was  on  trial. 
When  Mr.  Harvey  was  called  to  the  witness  stand,  Mr. 
Green,  of  counsel  for  tbe  plaintiff,  asked  to  put  him 
on  his  voir  dire,  when  the  following  substantially  oc- 
curred :  Counsel— Mr.  Harvey,  do  you  believe  in  the 
existence  of  a  God?  Witness— (Evidently  surprised 
a«jd  thinking  a  moment)— I  do  not  believe  in  God,  but 
I  do  believe  in  God.  the  power  that  controls  the  uni- 
verse. Counsel— Do  you  believe  in  a  future  state  of 
rewards  and  punishments?  Witness — I  believe  that 
every  human  being  suffers  in  this  Hie  for  every  viola- 
tion of  natural  and  moral  laws.  Not  accepting  the 
Bible  as  a  divine  revelation,  1  know  nothing  about  tbe 
future.  I  do  not  know  whence  I  came  or  whither  I 
am  going.  Therefore  I  cannot  say  that  I  have  any  be- 
lief as  to  my  future  state.  Counsel— Do  you  believe 
in  a  conscience?  Witness — Most  certainly  I  do.  I 
believe  that  every  sane  man  has  an  innate  sense  of 
right  and  wrong  to  guide  his  conduct.  The  Court- 
Mr.  Harvey,  do  you  believe  in  the  binding  obligation 
of  an  oath  in  a  court  of  justice  requiring  a  witness  to 
tell  the  truth  ?  Witness— I  do.  The  court,  after  some 
deliberation,  held,  that  the  witness  was  not  competent 
to  testify,  and  he  was  directed  to  stand  aside.  Ex- 
ception was  taken  by  Capt.  Kain,  counsel  for  defend- 
ant, and  an  appeal  taken  to  the  Supreme  Court.  We 
understand  there  are  several  old  decisions  regarding 
the  competency  of  "  atheists,"  "infidels,"  and**  free 
thinkers  "  as  witnesses,  but  that  we  have  no  Supreme 
Court  decision  covering  precisely  the  state  of  facts 
presented  in  this  case.- KncTcfWe  (Tenn. )  Journal  > 
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CURRENT  TOPICS, 

THE  judicial  scramble  is  over  for  a  few  days,  and 
Judge  Peckham  is  successful  by  a  majority  of 
six  or  eight  thousand  in  a  State  having  a  million 
voters.  The  State  will  bo  well  represented,  arid  he 
will  be  tired  of  the  monotonous .  slavery  of  the 
place  long  before  the  people  are  tired  of  him. 
Now  the  governor  has  two  appointments  to  make 
to  the  Supreme  Court  bench  —  in  Justice  Peck- 
ham^s  place  and  in  Justice  Osborn^s.  Looking  at 
the  matter  geographically  we  should  say  that  one 
ought  to  be  made  from  Hudson  and  one  from 
Albany  or  Troy.  Hudson  would  accommodate 
more  than  Catskill,  and  there  is  a  judge  at  Kings- 
ton. Mr.  Edwards,  of  Hudson,  would  be  a  good  ap- 
pointee —  young,  industrious,  learned  and  fair- 
minded.  Mr.  Patterson,  of  Troy,  would  make  an 
excellent  judge,  and  Judge  Ingalls  will  retire  in  a 
very  few  years,  leaving  Troy  fairly  entitled  to  a 
judge.  In  Albany  there  are  a  number  of  men  sug- 
gested for  the  place,  among  others  Mr.  Moak, 
whom  we  can  hardly  conceive  as  wanting  it,  for 
the  salary  would  just  about  suffice  to  buy  bis  books, 
legal  and  miscellaneous,  for  the  year.  If  he  really 
would  take  it  no  better  man  could  be  found  in  this 
city.  His  learning  is  great;  his  industry  makes 
one  tired  to  think  of;  despite  his  habits  of  advo. 
cacy  be  has  a  receptive  mind ;  while  his  integrity 
is  beyond  the  suggestion  of  question.  Several  other 
names  have  been  mentioned,  but  it  is  no  disparage- 
ment to  them  to  say  that  they  must  yield  to  Mr. 
Moak  in  most  of  the  essential  qualities  for  the 
office.  Some  Schoharie  gentlemen  are  urging  the 
claims  of  that  county.  They  would  have  reasona- 
ble claims  if  they  would  **  move  in  town."  There 
is  not  law  business  enough  out  there  to  justify  the* 
appointment  of  a  judge  to  reside  there.  We 
have  said  thus  much  on  the  assumption  that 
the  governor  will  appoint  democrats,  although 
in  view  of  the  recent  action  of  the  Republican 
party  in  not  opposing  Judge  Parker,  he  might 
gracefully  appoint  one  Republican.  In  such  case 
he  could  not  do  better  than  take  Mr.  Isaac  Lawson. 
But  there  is  little  hope  of  his  doing  any  thing  of 
the  sort.  When  a  governor  shall  do  such  a  tbing  we 
shall  admit  the  possibility  that  the  appointing  sys- 
tem may  be  as  good  as  the  elective.  How  can  the  sup- 
porters of  the  appointing  system  hold  up  their  heads 
and  raise  their  voices  in  favor  of  its  advantages,  when 
thev  see  governors  every  year  appointing  obscure 
.  ana  third-rate  lawyera  for  political  reasons,  when 
they  might  easily  make  worthy  appointments? 
Caucus  selections  are  bad  enough,  sometimes; 
back-stairs  appointments  are  generally  worse. 


**  A  Gei^eration  of  Judges,  by  their  Reporter,"  is 
the  title  qf  a  little  book  of  biographical  sketches  of 


Cockbum,  Lush,  Quain,  Archibald,  Kelly,  Cleasby 
Willes,  Bylcs,  'Martin,  James,  Mellish,  Thesiger, 
Holker,  Amphlett,  Hall,*  Hatherley,  Malins,  Cairns, 
Jessel,  Phillimore,  Watkin  Williams;  and  of  Kars- 
lake  and  Benjamin,  who  were  not  judges.  This  is 
a  very  entertaining  book,  written  in  a  light,  rapid,^ 
vivid  style,  evincing  strong  powers  of  discrimina- 
tion, and  the  greatest  boldness  and  independence. 
The  author's  favorites  are  Cockbum,  James,  Cairns 
and  Jessel.  The  sketches  are  enlivened  by  many 
amusing  and  interesting  reminiscences.  We  are 
told  how  Lord  Chief  Justice  Cockbum,  being  au- 
daciously called  on  for  a  song  at  a  bar  dinner,  sang 
'*The  Somersetshire  Poacher" — 

"  It  is  my  delight  on  a  shiny  night.*' 

"in  a  broad  west  country  dialect;  with  great  gusto 
and  in  good  style;"  how  Lush  was,  **asa  judge, 
guilty  of  the  eccentricity  of  preaching  on  Sundays," 
and  instead  of  saying  to  capital  convicts,  **and  may 
God  have  mercy  on  your  soul  1 "  would  say,  *  *  and 
may  you  be  led  to  seek  and  find  salvation  I  "  how 
he  was  fond  of  wine,  and  once,  on  a  cry  of  **Lush 
and  Sheet  "some  one  said,  "that  is  the  old  toast 
of  wine  and  woman;"  how  Kelly,  being  attacked 
at  night  on  the  street  by  two  ruffians,  although  a 
very  aged  man,  backed  against  a  railing  and  beat 
them  off  with  his  cane ;  how  on  the  trial  of  Tawell, 
the  quaker,  for  poisoning,  he  suggested  in  the  de- 
fense that  the  victim  was  poisoned  by  eating  too 
many  apples,  whence  he  got  the  name  of  "Apple- 
pip  Kelly ;  "  how  the  kind-hearted  Cleasby  said  to 
a  prisoner,  "  you  are  one  of  the  worst  men  I  ever 
tried,"  and  then  gave  him  a  month;  how  Byles 
used  to  ride  a  horse  which  the  wags  named 
"BUls,"  in  order  to  realize  "Byles  on  Bills," 
but  which  he  and  his  clerk  called  "  Business,"  so 
clients  could  be  told  that  he  was  "  out  on  "Busi- 
ness;" how  he  "amused  his  last  days  with  theol- 
ogy, wrote  a  religious  book,"  and  left  more  than  a 
million  of  dollars;  how  Martin  was  rumored  to 
have  an  interest  in  racing-horses,  and  how  he  sen- 
tenced an  offender,  "you  are  an  old  villain,  and 
you'll  just  take  ten  years'  penal  servitude ;  "  how  on 
a  summer  circuit,  his  cushioned  seat  getting  hot,  he 
ordered  a  soap-box  to  sit  on ;  how  James  and  Mel- 
lish were  familiarly  (nown  as  "Flames  and  Hel- 
lish ;  "  how  Hatherley  went  to  church  every  mom- 
ing  before  breakfast;  how  Malins  "gloried  in  his 
bad  law,"  and  "  his  personal  virtues  were  judicial 
vices,"  and  how  "his  death  was  accelerated  by 
that  failing  of  most  lawyers,  bad  riding;"  how 
Cairns  was  fond  of  a  posey  in  his  button -hole, 
taught«in  the  Sunday  school,  and  "to  hear  Moody 
and  Sankey  was,  he  declared,  the  richest  feast  he 
could  have ; "  how  Jessel,  when  overruled  by  the 
House  of  Lords,  would  exclaim  when  the  decision 
was  quoted,  "don't  cite  to  me  the  decisions  of  re- 
mote judges;"  how  he  had  trouble  with  his  h*s; 
how  Karslake  was  a  bit  of  a  dandy,  and  on  a  wet 
day  went  to  take  a  "  view  "  in  elaborate  boots  and 
gaiters,  and  how  he  left  a  million  dollars;  how  Ben- 
jamin tied  up  his  papers,  dropped  his  argument, 
and  left  t&e  House  because  Selbome  said  "non- 
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sense  I  "  and  how  he  drew  his  own  will,  and  it  "  held 
water."  The  following  of  Kelly  is  too  good  to  be 
cut  short:  "  *My  good  woman,'  he  would  say  to  a 
witness,  *  you  must  give  an  answer  in  the  fewest 
possible  words  of  which  you  are  capable,  to  the 
plain  and  simple  question,  whether,  when  you  were 
crossing  the  street  with  the  baby  on  your  arm,  and 
the  omnibus  was  coming  down  on  the  right  side, 
and  the  cab  on  the  left  side,  and  the  brougham 
was  trying  to  pass  the  omnibus,  you  saw  the  plaint- 
iff between  the  brougham  and  the  omnibus,  or  be- 
tween the  brougham  and  the  cab,  or  between  the 
omnibus  and  the  cab,  or  whether,  and  when  you 
saw  him  at  all,  and  whether  or  not  near  the  broug- 
ham, cab  or  omnibus,  or  either  or  any  two,  and 
which  of  them,  respectively.' "  This  reminds  us  of 
a  college  president,  who,  addressing  a  Sunday 
school,  said,  **  children,  I  am  about  to  give  you  an 
analysis  of  the  character  of  Moses.  By  analysis 
you  will  understand  the  converse  of  synthesis." 
We  are  not  informed  of  the  name  of  the  author  of 
this  very  clever  little  book.  The  London  Law 
Times  does  not  approve  the  book,  but  we  are  just 
ignorant  enough  to  like  it. 


Here  is  a  case  which  we  warn  the  lady  readers  of 
this  journal  to  skip.  We  cite  it  only  to  show  the 
liberality  of  the  Michigan  courts  toward  women  in 
the  matter  of  divorce,  a  subject  on  which  we  have 
commented  more  than  once.  In  Ebyt  v.  B6^,  56 
Mich.  50,  a  divorce  was  granted  because  the  hus- 
band **  treated  his  wife  coldly  and  with  extreme 
stinginess,"  and  *  *  brutally  neglected  her  while  in 
premature  labor,  and  harshly  upbraided  her  for  the 
noise  she  made  while  suffering  pain  during  her  ill- 
ness." The  decree  was  refused  below,  but  granted 
by  the  Supreme  Court.  As  to  ** coldness"  and 
"stinginess,"  they  are  too  common  to  be  character- 
ized as  **  extreme  cruelty,"  and  we  infer  that  there 
was  but  one  instance  of  the  other  kind.  We  do 
not  believe  in  granting  divorce  for  a  single  act  of 
cruelty,  although  the  Michigan  court  have  adopted 
the  practice.  They  are  much  more  patient  with 
erring  servants,  for  they  have  held  in  Shaver  v. 
Ingham^  58  Mich.  649,  that  a  servant  is  not  to  be 
discharged  for  a  single  act  of  disobedience,  such  as 
absenting  himself  for  one  day  on  his  own  business 
without  leave.  If  a  husband  were  in  the  habit  of 
scolding  his  wife  for  screaming  when  in  labor  it 
might  justify  a  divorce,  but  a  single  instance  might 
better  be  pardoned  than  to  dissolve  the  marriage. 
The  husband  was  no  doubt  a  hoggish  fellow,  and 
put  him  in  his  wife's  place  and  he  would  probably 
make  noise  enough  to  dispense  with  a  telephone 
for  a  long  distance.  But  women  must  take  their 
chances  if  they  will  marry,  and  it  is  better  for  the 
public  to  keep  men  married  rather  than  single. 


**The  Animal  Kingdom  in  Court  "has  had  no 
additions  in  a  long  time.  But  an  interesting  case 
was  tried  in  Ontario  a  few  days  ago,  involving  the 


right  to  keep  bees.  One  Mcintosh,  of  South  Hamp- 
ton, applied  for  an  injunction  to  restrain  his  neigh- 
bor, Harrison,  from  keeping  bees.  Harrison  had 
about  eighty  hives  of  bees,  which  flew  promiscu- 
ously around  the  neighborhood,  and  annoyed  the 
plaintiff  who  is  a  blacksmith,  humming  around 
his  shop  and  stinging  his  customers'  horses.  Mcin- 
tosh objected  to  Harrison's  bee-hiving  in  this  man- 
ner. He  complained  that  while  he  would  be  shoe- 
ing horses  he  was  kept  busy  in  **  shooing "  the 
bees.  The  bees  were  also  troublesome  in  Mcintosh's 
kitchen,  [especially  at  ** preserving"  time.  The 
jury  found  that  the  bees  were  a  nuisance,  but  Judge 
O'Conner  said  it  was  a  novel  case,  and  he  would 
reserve  it  for  argument.  If  we  had  been  retained 
for  Harrison  we  should  have  insisted  that  it  was 
the  tintinnabulation  of  Mcintosh's  hammers  on  his 
anvils  that  seduced  our  bees  from  their  wonted 
business,  and  should  have  set  up  a  counter-claim 
for  damages  accordingly.  Classic  scholars  know 
how  bees  are  attracted  by  this  sort  of  noise.  (See 
Virgil's  Fourth  Georgic.) 

How  doth  the  lazy«  idle  hee 

Neglect  each  shloiug  hour. 
And  loaf  about  the  blacksmith's  shop 

To  chase  the  sparkling  shower  I 

And  we  should  have  proffered  in  evidence  an  old 
Virgil  of  ours  with  a  picture  of  the  bees  buzzing 
around  the  Cyclops  while  they  are  at  work  at  their 
forge  and  anvil.  This  would  have  settled  Mr. 
Mcintosh's  business,  we  have  no  doubt.  But  we 
cannot  be  everywhere  at  once.  We  want  it  dis- 
tinctly understood,  however,  that  if  anybody  has 
any  case  to  be  tried  concerning  the  law  of  animals, 
they  cannot  do  better  than  retain  this  journal.  We 
know  it  all. 

Harvard  Law  School  has  been  taking  her  share 
in  the  celebration  of  the  two  hundred  and  fiftieth 
anniversary  of  the  founding  of  the  college.  Judge 
Oliver  Wendell  Holmes,  Jr.,  was  fitly  chosen  to 
make  the  address,  which  we  shall  hope  to  see  in 
full.  Extracts  in  the  Tribune  promise  well.  The 
judge  said :  **  Of  course  we  love  every  limb  of  Har- 
vard College,"  and  of  course  this  includes  the 
"limbs  of  the  law."  The  Trxbane  report  is  a  little 
astray  in  making  him  say  that  **  William  Story  had 
done  more  than  any  other  English-speaking  man  to 
make  the  law  luminous  and  easy  to  understand." 
William  Story,  poet,  sculptor,  and  author  of  the 
work  on  Contracts,  must  not  be  grlyen  credit  for 
what  his  father,  Joseph,  did,  although  we  think 
Judge  Holmes  ranks  the  latter  rather  too  high.  We 
think  Joseph  was  always  diffuse,  and  often  a  little 
vague. 

N0TE8  OF  OASES. 

OUR  lady  readers  whose  husbands  are  in  the 
habit  of  coming  home  drunk  may  derive  a 
useful  hint  from  Kennedy  v.  Saundere^  142  Mass.  9, 
an  action  under  the  Civil  Damage  Act,  by  a  wife 
against  a  gentleman  who. persisted  in  putting  the 
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flowing  bowl  to  her  husband's  lips.  Mrs.  Kennedy 
addressed  the  following  epistle  to  Mr.  Saunders: 
"Dear  Sir  —  My  husband  has  been  in  the  habit  of 
getting  liquor  here  and  coming  home  drunk.  Now 
if  you  care  any  thing  for  a  wife  and  three  children, 
I  don't  want  you  to  give  him  any  more  drink ;  and 
if  you  do,  I  shall  take  means  to  protect  myself." 
She  also  testified  that  the  defendant  read  the  notice, 
and  said,  **all  right;  I  wont  give  him  any."  But 
Saunders  could  not  resist  Kennedy's  importunities, 
and  still  gave  him  to  drink.  On  the  trial  Saunders 
insisted  that  the  notice  to  stop  was  not  sufficient 
under  the  statute,  as  not  being  a  notice  "request- 
ing him  not  to  sell  or  deliver  spirituous  or  intoxi- 
cating liquor,"  etc  But  the  court  held  it  sufficient. 
And  now  Saunders  is  a  sadder,  wiser  and  poorer 
man,  and  Kennedy  is  probably  a  drier  one. 


In  Mdssaehwetts  Society  far  the  Preomtion  of 
Cruelty  to  AnimaUy  etc.y  v.  Boston^  142  Mass.  24,  the 
society  was  held  to  be  a  charity.  The  court  s«dd : 
**  Without  discussing  the  question  whether  the 
word  *  benevolent '  is  used  as  substantially  synony- 
mous with  *  charitable,'  or  disjunctively,  we  are  of 
opinion  that  the  society  also  comes  within  the  defi- 
nition of  a  charity.  There  is  no  profit  or  pecuniary 
benefit  in  it  for  any  of  its  members ;  its  work,  in 
the  education  of  mankind  in  the  proper  treatment 
of  domestic  animals,  is  instruction  in  one  of  the 
duties  incumbent  on  us  as  human  beings.  There 
are  charitable  societies  whose  objects  are  to  bring 
mankind  under  the  influences  of  humanity,  educa- 
tion and  religion.  Jackson  v.  PhiUips,  14  Allen, 
539.  The  hospital  founded  by  the  institution 
would,  if  it  were  established  by  a  bequest,  or  pub- 
lic or  private  gift,  be  treated  as  a  charity.  It  has  a 
humane,  legal  and  public,  or  general  purpose,  and 
whether  expressed  or  not  in  the  statute  of  43  Eliz. 
ch.  4,  which  is  the  foundation  of  our  law  on  the 
subject  of  charities,  comes  within  the  equity  of  that 
statute.  Chesson^s  Appeal,  80  Penn.  St.  437 ;  Towiv- 
ley  V.  BedweUj  6  Ves.  194;  Fofloereham  v.  Ryder ^  5 
DeQ-.,  M.  &  G.  850.  In  the  case  of  University  of 
London  v.  Tamow^  23  Beav.  159,  it  was  held  that  a 
bequest  for  founding  and  upholding  an  institution 
for  investigating,  studying  and  curing  maladies  of 
quadrupeds  or  birds  useful  to  man,  and  for  provid- 
ing a  superintendent  or  professor  to  give  tree  lec- 
tures to  the  public,  was  good  as  a  charitable  legacy; 
and  that  the  fact  that  the  testator  showed  some  in- 
terest in  the  animals  themselves  and  their  humane 
treatment  in  no  way  invalidated  the  gift" 


In  Lidon  v.  Central  Iowa  B,  Co,y  Iowa  Supreme 
Court,  an  action  for  killing  a  horse  on  the  defend- 
ant's track,  the  court  said:  ^*  Counsel  for  defendant 
insist  that  plaintiff  cannot  recover  for  the  reason 
that,  as  they  claim,  the  horse  of  plaintiff  was  not 
killed  by  reason  of  the  absence  of  a  fence  at  the 
place  of  accident.  They  ground  this  proposition 
upon  the  facts  which  they  insist  are  established  by 


the  proof,  namely,  that  the  horse  was  *  crazy ; '  that 
there  was  nothing  to  prevent  him  from  leaving  the 
track ;  that  he  remained  on  the  track  by  reason  of 
want  of  intelligence,  running  before  the  engine  un- 
til he  ran  into  a  bridge,  which  caused  the  injury ; 
and  that  the  cars  did  not  strike  him.  We  are  not 
prepared  to  hold  that  the  law  is  not  enacted  as  well 
for  the  protection  of  *  crazy '  animals,  horses  want- 
ing *  horse  sense,'  if  there  be  such  animals,  as  well 
as  for  animals  of  higher  intelligence,  possessing  un- 
disturbed the  animal  instinct  to  avoid  danger.  If 
there  be  *  crazy '  horses  we  know  of  no  rule  of  law 
which  declares  them  to  be  without  value,  and  sub- 
ject to  destruction  without  liability  therefor;  and 
it  would  seem  that  humanity,  as  well  as  the  rules 
regulating  the  rights  of  property,  should  provide 
for  their  protection.  We  conclude  that  a  railroad 
company  is  required  to  fence  its  track  for  the  pro- 
tection of  *  crazy '  horses  as  well  as  for  the  protec- 
tion of  animals  possessing  good  *  horse  sense.'  If 
it  be  assumed  that  the  horse  was  wanting  in  natural 
intelligence,  it  does  not  follow  that  the  injury  did 
not  result  from  *  the  want  of  a  fence.'  A  *  crazy ' 
horse  would  be  kept  off  of  the  track  by  a  fence  as 
well  as  an  intelligent  one.  Injuries  to  either,  where 
there  is  no  fence,  would  result  from  the  want  of  a 
fence." 

In  State  v.  Sterrenberg^  Iowa  Supreme  Court,  Oc- 
tober 14,  1886,  it  was  held  that  where  a  man  had 
been  acquitted  on  a  charge  of  selling  whisky  and 
stomach  bitters,  the  parties  stipulating  that  the 
trial  included  all  previous  offenses  for  selling  in- 
toxicating liquors,  the  acquittal  was  a  bar  to  a 
prosecution  for  selling  dandelion  bitters  during 
that  time,  where  the  same  contained  such  an 
amount  of  intoxicating  liquors  that  the  sale  consti- 
tuted an  offense.  The  court  said:  **In  allowing 
evidence  of  the  sales  of  dandelion  bitters  during 
the  time  covered  by  the  former  information,  and  in 
giving  the  instruction  above  set  out,  the  court  evi- 
dently proceeded  upon  the  theory  that  dandelion 
bitters  were  not  stomach  bitters  within  the  mean- 
ing of  the  former  information.  But  the  evidence, 
we  think,  shows  that  the  names  *  stomach  bitters ' 
and  *  dandelion  bitters '  do  not  have  very  precise 
meanings.  With  what  propriety  the  name  *  stom- 
ach bitters '  could  be  applied  to  a  mixture  contain- 
ing dandelion  does  not  very  clearly  appear,  nor  is 
it  necessary  to  determine.  We  regard  the  matter, 
so  far  as  this  case  is  concerned,  controlled  by  the 
stipulation  above  set  out.  The  former  trial  was  un- 
derstood as  including  all  offenses  for  sales  of  intoxi- 
cating liguors.  It  must  then  have  been  understood 
as  including  all  offenses  for  the  sale  of  dandelion 
bitters  where  the  same  contained  such  an  amount 
of  intoxicating  liquor  that  the  sale  constituted  an 
offense,  and  must,  we  think,  have  been  understood 
that  evidence  of  such  offenses  was  admissible  under 
the  charge  of  sales  of  stomach  bitters.  If  the  State, 
in  the  former  trial,  put  so  broad  a  construction 
upon  the  words  '  stomach  bitters,'  and  was  allowed 
to  proceed  under  such  construction,  it  seems  to  us 
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that  the  State  cannot  now  properly  be  allowed  to 
deny  the  correctness  of  its  own  construction^  and 
proceed  to  try  the  defendant  over  again  for  offenses 
for  which  there  was  an  attempt  to  convict  him,  bnt 
of  which  he  was  acquitted." 


CABELE8S  REPEALS  OF  1886. 

'PHE  Legislature  of  1886»  in  aoooont  with  the  People 
X  of  the  State  of  New  York,  should  be  credited  with 
much  good  work.  On  the  other  hand,  it  must  be 
charged  with  cousiderable  hasty  and  careless  legisla- 
tion. The  following  may  be  taken  as  specimens  of  the 
debit  side  of  the  account : 

All  the  sections  of  title  7,  chapter  1,  part  4,  of  the 
Revised  Statutes  are  repealed  by  chapter  603  of  the 
Laws  of  1886,  except  0 18,  which  reads  as  follows :  *'Such 
convicts  shall  be  removed  by  the  sheriff  of  the  couuty, 
pursuant  to  such  order,  and  he  shall  be  allowed 
the  same  compensation  therefor  as  is  provided 
by  law  for  the  transportation  of  convicts  to  the 
State  prison,  to  be  audited  and  paid  as  part  of  the 
coutiDgeut  expenses  of  the  county."  It  will  be  some- 
what difficult  to  construe  this  section,  standing  alone. 
Who  are  *' such '*  convicts,  and  what  is  "such'*  or- 
der? 

All  of  chapter  57,  Laws  1848,  except  I  8,  is  repealed 
by  Laws  of  1886,  ch.  688.  SeotiouS  is  as  follows  :^*Con- 
tracts  in  violation  of  the  provisions  of  the  first  and 
second  sections  of  this  act  may  l>e  declared  void  at  the 
instance  of  the  city,  county,  village  or  town  interested, 
or  of  any  other  party  Interested  in  such  contract,  ex- 
cept the  officers  mentioned  and  prohibited  in  said  sec- 
tions from  making  or  being  interested  in  such  con- 
tracts." Sections  1  and  2  having  been  killed,  what  is 
to  be  gained  by  keeping  section  8  alive? 

Section  1,  chapter  248,  I^aws  1845,  is  repealed  by 'Laws 
of  1886,  ch.  683.  The  only  other  section  is  section  2, 
which  provides  that  *'  The  Legislature  may,  at  any 
time,  alter,  modify  or  repeal  this  act,  and  the  same 
shall  take  effect  Immediately.*' 

Section  1,  chapter  866,  Laws  1870,  is  repealed  by 
Laws  of  1886,  ch.  603.  This  leaves  only  one  section  in 
existence;  and  hereafter  whoever  examines  chapter 
866  of  the  Laws  of  1870  will  find  that  it  consists  of 
these  words,  and  nothing  more :  **  This  act  shall  take 
effect  immediately.." 

Chapter  608  of  the  Laws  of  1886  repealed  the  follow- 
ing statutes  and  portions  of  statutes  which  had 
already  been  repealed : 

Section  8,  chapter  191,  Laws  183L  That  entire  chap- 
ter was  repealed  by  Laws  of  1877,  ch.  417. 

Section  26,  chapter  800,  Laws  1831.  That  entire  chap- 
ter was  repealed  by  Laws  1880,  ch.  245. 

Section  4,  chapter  855,  Laws  1838.  That  entire  chap- 
ter was  repealed  by  Laws  1882,  ch.  402. 

Section  2  and  4,  chapter  202,  Laws  1841.  That  entire 
chapter  is  repealed  by  Laws  of  1882,  ch.  402. 

Section  8,  chapter  120,  Laws  1846.  That  entire  chap- 
ter was  repealed  by  Laws  1877,  ch.  417. 

Chapter  150,  Laws  1846.  Also  repealed  by  Laws 
1877,  ch.  417. 

Section  0,  chapter  60,  Laws  1847.  Also  repealed  by 
Laws  1868,  ch.  227. 

Part  of  section  40,  chapter  280,  Laws  1847.  Section 
40  was  repealed  by  Laws  1883,  ch.  111. 

Section  80,  chapter  140,  Laws  1850.  Also  repealed  by 
Laws  1854,  ch.  282. 

Section  8,  chapter  228,  Laws  1853.  That  entire  chap- 
ter was  repealed  by  Laws  1882,  ch.  402. 

Chapter  578.  Laws  1853.  Also  repealM  by  Laws 
1877,  ch.  45L 


Chapter  130,  Laws  1854.  Also  repealed  by  Laws 
1880,  ch.  245. 

Part  of  section  1,  chapter*  242,  Laws  1864.  All  of 
chapter  242  was  repealed  by  Laws  1882,  ch.  402. 

Section  4,  chapter  412,  Laws  1857.  That  entire  chap- 
ter was  repealed  by  Laws  1865,  ch.  682. 

Chapter  97,  Laws  1861.  Also  repealed  by  Laws  1807, 
ch.604. 

Sections  1  and  2,  chapter  467,  Laws  1862.  That  en- 
tire chapter  was  repealed  by  Laws  1884,  oh.  202,  and 
Laws  1885,  ch.  183. 

Section  8,  chapter  487,  Laws  1862.  That  entire  chap- 
ter was  repealed  by  Laws  1883,  ch.  867. 

Sections  1  and  2,  chapter  544,  Laws  1864.  That  en- 
tire chapter  was  repealed  by  Laws  1884,  ch.  202,  and 
Laws  1885,  ch.  188. 

Section  7,  chapter  07,  Laws  1865.  That  entire  chap- 
ter was  repealed  by  Laws  1882,  ch.  402. 

Chapter  222,  Laws  1865.  Also  repealed  bj  Laws  1877» 
ch.  451. 

Chapter  430,  Laws  1868f  Also  repealed  by  Laws  1873, 
ch.  747. 

Chapter  415,  Laws  1 877.  Also  repealed  b^  Laws  1884, 
ch.  202,  and  Laws  1886,  ch.  188. 

Chapter  430,  Laws  1880.  Also  repealed  by  Laws 
1884,  ch.  202,  and  Laws  1885,  ch.  183. 

Chapters  12  and  485  of  the  Laws  of  1872,  repealed  by 
Laws  1886,  ch.  663,  were  also  repealed  by  Laws  1870,  ch. 
370. 

Section  7,  chapter  262,  Laws  1884.  was  repealed  bf 
both  chs.  65  and  642,  Laws  1886. 

Now  perhaps  It  does  no  harm  to  repeal  laws  and 
parts  of  laws,  which  have  already  been  repealed,  but  It 
•ertainly  does  no  good.  While  so  many  statutes  re- 
main in  pressing  need  of  repeal,  there  is  no  use  in 
wasting  ammunition  upon  defunct  statutes. 

In  spite  of  what  I  have  written  however,  I  dislike  to 
criticise  any  efforts  In  the  line  of  repeaL  Almost  all 
repeals  should  be  welcomed.  Let  Legislatures  con- 
tinue to  swing  the  axe  with  their  eyes  shut.  They 
may  hit  a  few  good  laws ;  but  they  can  scarcely  fail  to 
kill  many  bad  ones.  A  revision  of  the  statutes  would 
bring  order  out  of  chaos.  But  a  revision  seems  to  be 
like  the  millennium — something  to  be  prayed  for,  bnt 
whose  immediate  coming  cannot  be  counted  on  confi- 
dently. 

J.  H.  Hopkins. 

JDRISDICTJON-^ ACTIONS  FOR  PERSONAL   IN^ 
JTTRY-^FOREIQN  LA  W'-PLBADING, 

VERMONT  SUPBBMB  COURT,  SEPT.  14,  1886. 

McLsoD  V.  Conn.  &  Pass.  R.  Co. 
Actions,  whether  allowed  by  statute  or  common  law,  brought 
to  recover  for  personal  injories,  are  transitory:  thus  on 
demurrer  it  appeared  that  the  defendant  company  ex- 
isted under  the  laws  of  this  State,  and  was  operating  a 
certahi  railroad  in  the  Province  of  Quebec,  and  It  was 
held  that  the  plaintifr  could  sustain  an  action  against  the 
defendant  for  personal  injuries  alleged  to  have  been  sus- 
tained by  him  in  said  Province,  throu^  the  neglect  of  the 
defendant  to  comply  with  the  statute  law  of  that  Prov- 
ince. 

JErdtoards,  Dickerman  A  Young,  for  defendant. 

Crane  A  Alfred,  for  plaintiff. 

Walkbr,  J.  By  this  action  the  plaintiff  seeks  to  re- 
cover for  personal  injuries  alleged  to  have  been  sus- 
tained by  him  in  the  Province  of  Quebec,  through  the 
defendant's  neglect  to  construct  and  maintain  its 
railway,  and  at  the  point  where  It  crosses  a  public 
highway  In  Stanstead,  in  said  Province  of  Quebec,  In 
accordance  with  the  provisions  of  a  certain  statute 
law  of  aaid  Province.  e^ 


THE  ALBANY  LAW  JOUKNAL. 


885 


The  defendants  demar  to  the  plalntilTs  declaration, 
and  insist,  as  one  oause  of  demnrrer,  that  the  action 
is  local,  and  cannot  be  maintained  in  this  State,  but 
should  have  been  brought  in  the  Province  of  Quebec, 
where  the  alleged  negligence  occurred  and  injuries 
were  received. 

The  rules  of  distinction  between  local  and  transi- 
tory actions  are  well  settled.  Local  actions  are  such 
as  require  the  venue  to  be  laid  in  the  county  in  which 
the  cause  of  action  arose,  for  the  reason  that  the  cause 
of  action  could  onlj  have  arisen  in  ;a  particular 
county.  These  include,  as  a  general  proposition,  all 
actions  in  which  the  subject  or  thing  in  controversy, 
or  thing  sought  to  be  recovered,  is  in  Its  nature  local : 
such  as  actions  of  ejectment,  and  other  actions 
brought  to  recover  the  seisin  or  possession  of  lands 
and  tenements;  also  actions  which  do  not  directly 
seek  the  recovery  of  lauds  or  tenements,  but  which 
arise  out  of  a  local  subject  or  the  violation  of  some 
local  right,  such  as  trespass  quare  clauaum  fregiti  tres- 
pass on  the  case  for  nuisances  to  real  property;  dis- 
turbance of  right  of  way,  obstruction  or  diversion  of 
water-course,  and  so  forth.  The  action  of  replevin  is 
also  usually  held  to  be  local,  because  of  the  necessity 
of  giving  a  local  description  to  the  thing  taken. 

Actions  on  penal  statutes  for  penalties  are  also  held 
to  be  local,  but  actions  on  a  statute  by  the  party  ag- 
grieved for  injuries  sustained  are  held  to  be  transi- 
tory. Sa'Tod.  PI.  &  Ev.  ♦CUJ ;  Corny n  Dig.,  Action  No. 
1 ;  Bacon  Abr.  &  Actions  Local,  A.  a. 

Transitory  actions  are  personal  actions  brought  for 
the  recovery  of  money  or  personal  chattels,  whether 
they  sound  in  tort  or  contract.  1  Chit.  PI.  273.  All 
actions  ex  delicto  to  the  person  or  to  personal  prop- 
erty in  which  a  mere  personalty  is  recoverable,  are,  as 
a  general  rule,  by  the  common  law,  transitory  in  their 
nature,  and  the  venue  may  be  laid  in  the  county 
where  the  cause  of  action  arose,  or  where  the  plaintiff 
or  defendant  resides  at  the  time  of  instltotlng  the  ac- 
tion, or  in  the  county  where  service  may  be  made  upon 
the  defendant  if  he  does  not  reside  in  the  State. 
Gould  PI.,  ch.  3,  S  112;  Bull.  N.  P.  196. 

The  test  as  to  whether  an  action  is  transitory  or 
local  is  not,  as  a  genera]  proposition,  the  subject  caus- 
ing the  injury,  but  the  object  suffering  the  injury. 

Transitory  actions  have  foundation  in  the  supposed 
violation  of  rights,  which  in  the  contemplation  of  law 
have  no  locality,  and  for  which  the  right  to  compen- 
sation is  recognized  by  the  laws  of  all  countries,  and 
rest  upon  the  rule  of  International  comity  that  every 
nation  may  rightfully  exercise  jurisdiction  over  all 
persons  within  its  limits  in  respect  to  matters  purely 
personal.  Story  Coiifl.  Laws,  §  542;  Herrick  v.  Afinne- 
apoiia  A  St,  L.  R.  Co,,  11  Am.  &  Eng.  R.  Cases. 

Prom  the  decision  in  the  case  of  Rafael  v.  Verelst,  2 
Wm.  Bl.  1065,  the  doctrine  that  personal  injuries  are 
transitory  in  their  nature  has  never  been  questioned. 

It  is  now  well  settled  that  the  nature  of  the  remedy 
and  the  jurisdiction  of  courts  to  enforce]  it  is  not 
dependent  upon  the  question  whether  it  is  a  statutory 
or  common-law  right. 

The  question  as  to  whether  a  person  may  be  held 
liable  in  a  personal  action  in  any  court  to  whose  ju- 
risdiction he  can  be  subjected  by  ];>ersonal  process, 
where  the  right  of  action  against  him  Is  'dependent 
solely  upon  the  statute  of  another  State,  was  before 
the  United  States  Supreme  Court  in  the  case  of  Den- 
nick  V.  Centrat  R.  of  N,  J.,  108  U.  8.  11,  in  which  .Tus- 
tioe  MiUer,  in  delivering  the  opinion  of  the  court,  says : 
''Wherever,  by  either  the  common  law  or  the  statute 
law  of  a  State,  a  right  of  action  has  become  fixed,  and 
ii  legal  liability  incurred,  that  liability  may  be  en- 
forced and  the  right  of  action  pursued  in  any  court 
which  has  jurisdiction  of  such  matters,  and  can  ob- 
tain jorisdictiou  of  the  parties.    We  do  not  see  how 


the  fact  that  it  was  a  statutory  right  can  vary  the 
principle.  If  the  defendant  was  legaUy  liable  in  New 
Jersey,  he  ooold  not  escape  that  llabllil^  by  going  to 
New  York.  If  the  liability  to  pay  money  was  fixed  by 
the  law  of  the  State  where  the  transaction  occurred, 
IS  it  to  be  said  it  can  be  enforced  nowhere  else,  be- 
cause it  depended  upon  statute  law,  and  not  upon 
common  law  ?  It  would  be  a  very  dangerous  doctrine 
to  establish,  that  in  all  cases  where  the  several  States 
have  substituted  the  statute  for  the  common  law,  the 
liability  can  be  enforced  in  no  other  State  but  that 
where  the  statute  was  enacted  and  the  transaction  oc- 
curred." 

The  Supreme  Court  of  this  State,  In  Cody  v.  jSon- 
ford,  58  Vt.  632,  approved  the  doctrine  that  the  nature 
of  the  remedy  and  jurisdiction  of  the  courts  to  en- 
force it  is  not,  under  the  rule  of  international  comity, 
dependent  upon  the  question  whether  it  is  a  statutory 
right  or  a  oommon-law  right. 

In  this  case  the  action  is  not  brought  to  recover  a 
penalty  for  a  forfeiture  imposed  for  transgressing  the 
provisions  of  the  statute  declared  upon,  nor  to  recover 
any  thing  local  in  its  nature;  but  for  a  personal  in- 
jury alleged  to  have  been  sustained  in  the  Province 
of  Quebec  by  the  party  aggrieved,  throngh  the  neglect 
of  the  defendant  to  comply  with  the  provisions  of  the 
statute  of  the  Province;  ^nd  upon  general  principles 
and  the  authority  of  the  foregoing  cases  the  action  must 
be  held  to  be  transitory,  and  as  property  brought  in 
this  State. 

Although  a  civil  right  of  action  acquired  or  liability 
incurred  in  one  State  or  country  for  a  personal  injury 
may  be  enforced  in  another,  to  which  the  party  In 
fault  may  have  removed,  or  where  he  may  be  found, 
yet  the  right  of  action  must  exist  under  the  laws  of 
the  place  where  the  act  was  done  or  neglect  ac- 
crued. If  no  cause  or  right  of  action  for  which  re- 
dress may  be  had  exists  in  the  country  where  the  per- 
sonal injury  was  received,  then  there  is  no  cause  of 
action  to  travel  with  the  person  claimed  to  be  in  fault 
which  may  be  enforced  in  the  State  where  he  may  be 
found.  So  the  vital  question  upon  the  demurrer  to 
the  declaration  in  this  case  is  whether  it  shows  a  right 
of  action  which  became  fixed  and  a  legal  liability  in- 
curred by  the  defendant  in  the  Province  of  Quebec 
under  the  statute  declared  upon. 

The  gist  of  the  action  Is  the  alleged  negligence  of  the 
defendant  in  its  failure  to  construct  and  maintain  the 
railway  crossing  across  the  highway  in  question,  in 
accordance  with  the  provisions  of  the  statute  law  of 
the  Province  of  Quebec.  To  uphold  the  action  upon 
demurrer  it  is  essential  that  the  declaration  should 
set  forth  the  foreign  law  relied  upon  as  establishing 
the  liability  of  the  defendant  to  construct  and  main- 
tain the  crossing  In  a  safe  condition  for  persons  and 
teams  to  pass  over,  and  that  it  should  allege  in  con- 
nection with  the  foreign  law  such  a  statement  of  facts 
as  will  show  to  the  court  that  the  defendant  owed  a 
duty  to  the  plaintiff  in  respect  to  the  safety  of  the 
crossing,  and  that  the  defendant  had  fallen  short  of  its 
duty  in  that  respect,  and  also  that  the  plaintiff's  in- 
jury resulted  from  such  shortage  of  duty. 

The  first  count  of  the  declaration  alleges  that  the 
defendant  was  operating  the  Massawippi  Valley  rail- 
way, chartered  under  the  Province  of  Quebec,  and  re- 
cites a  certain  statute  law  of  the  Province  which  pro- 
vides that  '*  no  part  of  the  railway  which  crosses  any, 
highway  in  said  Province  of  Quebec,  without  being 
carried  over  said  railway  by  a  bridge  or  under  said 
railway  by  a  tunnel,  shall  rise  above  or  sink  below  the 
level  of  the  highway  more  than  one  Inch."  It  further 
alleges  that  this  railway  crossed  a  highway  in  Stan- 
stead,  in  the  Province  of  Quebec,  without  being  car- 
ried over  the  same  by  a  bridge  or  under  the  same  by  a 
tunnel,  and  rose  more  than  one  inch  above  the  level 
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of  said  highway,  to-wit :  two  and  a  half  iuches,  aud 
that  the  plaiutiff,  in  driving  along  the  highway  over 
the  railway  crossing,  was  thrown  from  his  sleigh  and 
injured  by  reason  of  the  railway  rising  at  that  point 
more  than  one  inch  above  the  level  of  the  highway. 
We  think  this  count  is  wanting  in  material  allegations, 
and  therefore  bad. 

A  declaration  in  negligence  under  a  foreign  law  for 
personal  injuries  occasioned  through  a  breach  of  duty 
imposed  by  it  is  not  analogous  to  a  declaration  under 
the  old  highway  law  making  towns  liable  for  injuries 
sustained  through  the  insufficiency  and  want  of  repair 
of  their  highways.  That  law  was  a  local  one,  impos- 
ing a  duty  and  declaring  a  liability  for  a  breach  of  the 
duty,  of  which  the  courts  of  the  State  took  judicial 
notice;  and  in  declaring  upon  a  right  of  action  accrued 
under  it,  the  pleader  was  not  required  to  allege  the  law 
imposing  the  duty  and  liability.  It  was  necessary  to 
allege  only  generally  the  duty  the  town  owed  to  the 
public  in  respect  to  the  highway,  and  the  facts  that  es- 
tablished the  breach  of  duty  under  the  law.  Courts 
do  not  take  judicial  notice  of  foreign  laws  or  laws  of 
other  States ;  and  when  a  foreign  law  is  relied  upon 
as  establishing  a  duty  or  right  of  action,  it  must  be 
83t  forth  in  the  declaration  and  proved  as  a  fact.  1 
Chit.  PI.  215;  2  East,  273;  Homes  v.  BrouglUon,  10 
Wend.  75;  Peck  v.  Hibbard,  2«  Vt.  698;  Hampstead  r. 
Reedy  6  Conn.  480. 

In  actions  for  negligence  all  the  facts  creating  the 
duty  must  be  set  forth  in  the  declaration,  unless  the 
duty  is  one  imposed  in  a  local  law  when  a  general  alle- 
gation of  duty  is  doubtless  sufficient.  2  Add.  Torts, 
1147;  Kennedy  v.  Morgan,  57  Vt.  48.  When  a  foreign 
law  creates  the  duty  it  becomes  a  traversible  fact  like 
any  other  fact  creating  a  duty  upon  which  the  defend- 
ant has  a  right  to  go  to  the  jury,  and  it  must  be  al- 
leged in  the  allegation. 

The  law  of  the  Province  of  Quebec  upon  which  the 
plaintiff  relies  as  establishing  his  right  of  action  in 
this  count,  so  far  as  it  is  set  forth  therein,  does  not 
show  a  duty  resting  upon  the  defendant  to  construct 
and  maintain  the  railway  crossing  in  accordance  with 
the  provisions  of  the  law.  It  does  not  appear  from  it 
upon  whom  the  duty  is  placed. 

There  is  no  allegation  in  this  count  that  the  defend* 
ant  owed  any  duty  to  the  public  or  the  plaintiff  in  re- 
spect to  the  construction  and  maintenance  of  the 
crossing;  nor  does  it  contain  any  allegation  of  the 
facts  which  raise  any  such  duty  on  the  part  of  the  de- 
fendant to  the  plaintiff  or  the  public,  nor  does  it  al- 
lege any  breach  or  shortage  of  duty  on  the  part  of  the 
defendant  in  respect  to  the  construction  and  safety 
of  the  crossing.  The  allegations  of  the  count  do  not 
show  a  right  of  action  that  became  fixed  or  any 
liability  incurred  under  the  statute  in  the  Province  of 
Quebec,  and  the  count  must  be  held  to  be  fatally  de- 
fective. 

The  second  count  alleges  that- it  was  the  duty  of  the 
defendant  under  the  laws  of  the  Province  of  Quebec 
to  keep  the  Masaawippl  Valley  railway  where  the  same 
crossed  public  highways  and  was  not  carried  over  the 
same  by  a  bridge  nor  under  the  same  by  a  tunnel,  in 
the  town  of  Stanstead,  in  good  aud  sufficient  condi- 
tion for  the  safe  passage  of  persons  and  teams  and 
travel  over  and  across  the  highway  at  such  crossings, 
and  that  the  railway  crossing  in  Stanstead  complained 
of  was  not  carried  over  the  highway  by  a  bridge  nor 
under  the  same  by  a  tunnel,  and  that  the  defendant 
suffered  the  railway  where  it  crossed  the  highway 
mentioned  to  be  in  an  unsafe  and  bad  condition  and 
state  of  repair,  and  that  the  plaintiff,  while  driving 
along  and  over  the  highway  where  it  is  crossed  by  the 
railway,  was  by  reason  of  the  faulty  and  improper 
construction  of  the  railway  and  its  unsafe  condition 
and  want  of  repair,  thrown  from  his  sleigh  and  injured, 


and  that  by  virtue  of  the  laws  of  the  Province  of  Que- 
bec an  action  hath  accrued  to  him,  and  so  forth. 

We  think  this  count  attempts  to  declare  upon  the 
laws  of  the  Province  of  Quebec.  It  alleges  that  it  was 
the  duty  of  the  defendant,  under  the  laws  of  that 
Province,  to  maintain  the  railway  crossing  in  question, 
which  was  not  carried  over  the  highway  by  a  bridge 
nor  under  it  by  a  tunnel  in  a  sufficient  condition  for 
the  safe  passage  of  persons  and  teams,  and  after  aver- 
ring a  breach,  concludes  with  the  allegation  that  by 
virtue  of  the  premises  an  action  has  accrued  to  Hho 
plaintiff  under  the  laws  of  the  Province  of  Quebec  It 
is  apparent  that  the  plaintiff  relies  upon  the  laws  of 
the  Province  of  Quebec  as  creating  and  establishing 
the  duty ;  but  the  foreign  law  relied  upon  is  not  al- 
leged and  specially  set  forth  in  the  count,  so  that  the 
court  can  see  what  duty,  if  any,  is  imposed  by  it  upon 
the  defendant  in  respect  to  the  construction  and 
safety  of  the  railway  crossing.  Without  setting  forth 
the  foreign  law,  or  any  facts  which  raise  the  duty,  the 
pleader  alleges  generally  that  it  was  the  dnty  of  the 
defendant  to  keep  this  crossing  safe  for  the  passage  of 
persons  and  teams.  This  is  simply  the  pleader*B  con- 
clusion of  the  foreign  law.  The  facts  set  forth  in  the 
count  do  not  show  it.  It  is  not  enough  to  state  what 
the  pleader  deems  to  be  the  conclusion  of  the  law  as 
to  the  duty  of  the  defendant.  It  is  essential  that  the 
foreign  law  from  which  the  alleged  duty  springs 
should  be  so  fully  set  forth  that  the  court  may  see 
that  the  duty  is  established.  Kennedy  v.  Morgan,  57 
Vt.  48;  Fay  v.  Kent,  55  id.  657. 

The  facts  alleged  in  this  count,  we  think,  do  not 
show  to  the  court  that  the  defendant  owed  any  duty 
to  the  plaintiff  in  respect  to  the  railway  crossing  nnder 
the  laws  of  the  Province;  and  as  there  can  be  no  neg- 
lect of  duty  unless  duty  is  established,  the  count  must 
be  held  to  be  defective.  It  does  not  show  a  right  of 
action  accrued  or  a  liability  incurred  in  the  Province 
of  Quebec 

The  judgment  of  the  County  Court  is  reversed,  and 
judgment  rendered  that  the  demurrer  is  sustained 
and  the  declaration  adjudged  insufficient  and  cause 
remanded  to  the  County  Court  to  be  proceeded  with, 
aud  with  leave  to  the  plaintiff  to  amend  his  declara- 
tion. 


TRIAL- 


-STATEMENTS  BY  COUNSEL  NOT  IN 
EVIDENCE, 


NEW  HAMPSHIRE  SUPREME  COURT,  JULY  30,  1886. 

BuLi^ABD  V.  Boston  &  Maine  RAiiiBOAD. 

When  counsel  in  argument  makes  a  statement  of  a  material 
fact  not  in  evidence,  against  the  objection  of  the  other 
party,  he  violates  the  right  of  a  fair  trial,  and  his  client 
assumes  the  burden  of  presenting  and  proving  his  claim 
that  the  decision  was  not  affected  thereby. 

RESERVED  case  from  Rockingham  county.  Case 
for  injuries  received  by  the  plaintiff  in  alighting 
from  the  defendants*  passenger  car  at  Newton  Junc- 
tion. Trial  by  jury.  The  defendants*  counsel,  in  his 
argument  to  the  jury,  commented  on  the  fact  that  one 
of  the  physicians  consulted  by  the  plaintiff  had  not 
been  called  to  testify.  The  plaintllfs  counsel  said  the 
reason  was  because  he  found,  from  conversation  with 
him,  that  he  had  not  examined  the  plaintiff,  and  could 
give  no  testimony  as  to  her  condition.  To  this 
the  defendants  excepted.  The  court  sustained  the  ex- 
ception, aud  told  the  jury  to  disregard  statement  of 
plaintifiTs  counsel;  and  thereupon  counsel  said  he 
would  take  it  all  back.  Verdict  for  the  plaintiff, 
which  defendants  moved  to  set  aside.  Mption  denied, 
and  defendants  exc—'-'*  
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Marston  A  Eastman^  for  plaintiff. 
Coptland  So  Elderly  aud  J.S*  H,  Frink,  for  defend- 
antB. 

Smith.  J.  [Omitting  other  points.]  The  defend- 
ants* counsel.  In  his  argument  to  the  jurj,  commented 
on  the  fact  that  oue  of  the  physicians  consulted  by  the 
plaintiff  had  not  been  called  as  a  witness.  This  was 
fair  matter  of  argument.  The  defendants  could  right- 
fully ask  the  jury  to  believe,  that  if  the  physician  had 
been  called,  his  testimony  would  have  been  unfavora- 
ble to  the  plaintiff.  However  slight  the  weight  such 
an  inference  ought  to  have,  the  jury  could  not  be  iu- 
stracted  that  as  a  matter  of  law  they  were  bound  to 
wholly  disregard  it.  The  case  does  not  raise  the  ques- 
tion whether  any  argument  could  have  been  legally 
advanced  in  reply.  No  argumentative  reply  was  made, 
but  the  plaintiff's  counsel  said  that  the  physician  had 
not  been  called  because  he  found  from  conversation 
with  him  that  he  had  examined  the  plaintiff,  and 
oould  give  no  testimony  as  to  her  condition.  If  this 
hearsay  proof  of  a  material  fact  had  been  received 
from  a  witness,  its  unrevoked  admission  would  have 
been  corrected  by  >  new  trial.  The  physician  con- 
versed without  the  moral  and  legal  sanction  of  an 
oath,  and  without  the  test  of  cross-examination. 
His  conversation,  not  provable  by  a  witness, 
was  proved  by  a  person  not  a  witness,  not 
sworn,  and  not  subject  to  cross-examination.  Had 
the  plaintiff's  whole  case  been  proved  in  the  same  way 
the  error,  though  extended  in  fact  over  more  ground, 
would  not  have  been  raised  to  a  higher  degree  of  ille- 
gality. If  the  plaintiff  could  retain  a  verdict  obtained 
or  enhanced  by  her  connsers  unsworn  assertion  of  in- 
admissible hearsay  in  argument,  the  actual  wrong  done 
the  defendants  would  be  no  greater  were  it  accom- 
plished by  other  persons  giving  the  jury  the  same  kind 
of  proof  privately  and  criminally.  The  court  had  no 
more  authority  to  admit  the  hearsay,  and  dispense 
with  the  oath  and  the  opportunity  for  cross-examina- 
tion required  by  law,  than  to  render  judgment,  with- 
out any  form  or  pretense  of  trial,  upon  a  rumor  casu- 
ally heard  in  the  street. 

The  law  does  not  transfer  the  defendants*  property 
to  the  plaintiff  as  damages  without  a  fair  trial,  and  in 
a  legal  sense  a  trial  is  not  fair  when  such  statements 
as  were  made  in  thls^case  have  any^influence  favorable 
to  the  party  making  them.  He  is  therefore  bound  to 
do  every  thing  necessary  to  be  done  to  rectify  his 
wrong,  and  restore  to  the  trial  the  fairness  of  which  he 
has  divested  it.  He  is  legally  and  equitably  bound  to 
prevent  his  statement  having  effect  upon  the  verdict* 
This  he  cannot  do  without  explicitly  and  unqualifiedly 
acknowledging  his  error,  and  withdrawing  his  remark 
in  a  manner  that  will  go  as  far  as  any  retraction  can 
go  to  erase  from  the  minds  of  the  jury  the  impression 
his  remark  was  calculated  to  make.  But  it  is  by  no 
means  certain  that  the  jury  will,  at  his  request,  disre- 
gard the  fact  stated.  It  is  necessary  they  should  be 
instructed  that  the  unsworn  remark  is  not  evidence, 
and  can  have  no  weight  in  favor  of  the  party  improp- 
erly making  it.  It  is  the  duty  of  the  wrong-doer  to  re- 
quest such  instructions.  The  other  party  does  his  duty 
when  he  objects  to  the  wrong  Inflicted  upon  him,  and 
does  not  allow  it  to  be  understood  that  he  waives  his 
objection.  In  spite  of  the  f ullejit  and  frankest  retrac- 
tion, and  the  most  explicit  and  emphatic  instructions 
to  lay  the  remark  entirely  out  of  consideration,  the 
trial  may  not  be  fair.  It  may  not  be  in  the  power  of 
the  retracting  counsel  and  the  court  to  remove  the 
prejudice.  Their  combined  and  vigorous  exertions 
may  not  control  the  mental  operations  of  the  jury. 
The  jury  may  not  be  able  to  wholly  free  their  mem- 
ory or  the  judgment  from  the  unfair  aud  illegal  im- 
pressions made  by  a  plausible  statement  of  fact,  which 


may  seem  to  them  entitled  to  more  respect  than  the 
rule  of  law  that  excludes  it.  The  statement,  with- 
drawn not  because  it  is  contrary  to  the  fact,  but  be- 
cause it  is  not  a  legal  mode  of  proving  the  fact,  may  do 
as  much  damage  as  if  it  had  not  been  withdrawn.  Er- 
roneous testimony  corrected  by  the  witness  who  gave 
it,  aud  an  erroneous  ruling  corrected  by  the  judge 
who  made  it,  stand  on  different  ground. 

If  a  party  should  sit  as  a  joint  juror  in  his  own  case, 
it  might  not  be  enough  for  his  counsel  to  request  him 
to  ignore  his  own  interest,  and  for  the  court  to  in- 
struct him  it  is  his  duty  to  do  so.  If  all  the  jurors 
had  formed  a  decided  opinion  on  the  merits  of  the 
case  before  they  were  impanelled,  the  request  of  coun- 
sel, and  the  instructions  of  the  court,  not  to  be  swayed 
by  their  former  con  viction8,or  by  what  they  had  heard 
at  their  lodgings,  or  read  in  the  newspapers  during 
the  trial,  might  not  make  the  trial  fair.  After  eveiy 
thing  possible  is  done,  the  bias  of  interest  or  previous 
opinion  may  not  be  wholly  overcome.  In  such  oases 
as  this  the  operation  of  the  retraction  and  the  re- 
quested instructions  can  be  most  accurately  esti- 
mated at  the  trial  term  after  verdict.  Burnham  v. 
ButZer,  ,58  K.H.  668;  Cole  v.  Boardman,  63  id.  680, 
583.  In  some  cases  they  may,  and  in  others  they  may 
not,  be  effectual.  Much  may  depend  upon  the  sin- 
cerity and  earnestness  of  the  retractor's  efforts  to 
counteract  his  fault.  If  the  trial  is  allowed  to  go  on, 
he  will  be  bound,  after  the  verdict  in  his  favor,  to  ol>- 
tain  a  finding  that  the  result  was  not  affected  by  his 
tort,  and  ought  not  to  be  annulled  on  account  of  it. 
YHiether  thcerror  is  such  that  justice  seems  to  re- 
quire the  trial  to  be  stopped,  and  begun  anew  before 
another  jury«  immediately  or  after  a  lapse  of  time 
{Hamhlptt  v.  Hamblett,  6  N.  H.  833,  347 ;  Pennsylvania 
Co.  V.  Roy,  102  U.  8.  461, 459)  is  ordinarily  a  question 
of  fact.  If  the  trial  is  broken  off  or  the  verdict  set 
aside,  there  is  a  question  of  costs.  Whatever  is  done, 
indemnification  is  the  duty  of  the  party  by  whom,  for 
a  time  at  least,  the  course  of  justice  is  interrupted  and 
perverted.  He  is  not  entitled  to  a  discharge  of  the 
jury,  a  waiver  of  the  objection,  or  a  gain  of  any  ad- 
vantage. 

In  Broimi  V.  Svoineford,  44  Wis.  282,  the  court,  re- 
versing a  judgment  and  ordering  a  new  trial  on  an  ex- 
ception of  this  kind,  say :  **  The  learned  counsel  went 
beyond  the  legitimate  scope  of  all  argument,  by  stat- 
ing and  commenting  on  facts  not  in  evidence  *  *  * 
The  appellant  took  his  exception,  and  his  counsel  now 
supports  It  by  numerous  cases.  ♦  ♦  ♦  All  of  them 
support  the  rule  now  adopted  by  this  court,  that  it  Is 
error  sufficient  to  reverse  a  judgment  for  counsel, 
against  objection,  to  state  facts  pertinent  to  the  issue 
and  not  in  evidence,  or  to  assume  arguendo  such  facts 
to  be  in  the  case  when  they  arc  not.  Some  of  the  cases 
go  further,  and  reverse  judgments  for  imputation  by 
counsel  of  facts  not  pertinent  to  the  issue,  but  calcu- 
lated to  prejudice  the  case. '  ♦  ♦  *  There  are  cases 
in  conflict  with  those  which  support  this  rule.  But  in 
the  judgment  of  this  court,  the  rule  is  supported  by 
the  weight  of  authority  and  by  principle.  Doubtless 
the  Circuit  Court  can,  as  it  did  in  this  case,  charge  the 
jury  to  disregard  all  statements  of  fact  not  in  evi- 
dence, but  it  is  not  so  certain  that  a  jury  will  do  so. 
Verdicts  are  often  found  against  evidence,  and  with- 
out evidence,  to  warrant  so  great  a  reliance  on  the  dis- ' 
crimination  of  jurors.  And  without  notes  of  the  evi- 
dence, it  may  be  often  difficult  for  jurors  to  dis- 
criminate between  the  statements  of  fact  by  counsel, 
following  the  evidence,  and  outside  of  it.  It  is  suffi- 
cient that  the  extraprofessional  statements  of  counsel 
may  greatly  prejudice  the  jury  and  affect  the  verdict. 

*  *  *  It  is  the  duty  of  counsel  to  make  the  most 
of  the  case  which  his  client  is  able  to  give  him ;  but 
counsel  is  out  of  his  duty  and  his  right,  and  outside  of 
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the  principle  and  object  of  his  profession,  when  he 
travels  out  of  his  client's  case,  and  assumes  to  supply 
its  deficiencies.  Therefore  is  it  that  the  nice  sense  of 
the  profession  regards  with  such  distrust  and  aversion 
the  testimonj  of  a  lawjer  in  favor  of  his  client.  *  ♦ 
The  very  fullest  freedom  of  speech  within  the  duty  of 
his  profession  should  be  accorded  to  counsel;  but  it 
is  license,  not  freedom  of  speech,  to  travel  out  of  the 
record,  basing  his  arjKument  on  facts  not  appearing, 
and  appealing  to  prejudices  irrelevant  to  the  case  and 
outside  of  the  proof. 

In  that  case  there  was  no  retraction  by  counsel,  and 
no  finding  of  the  fact  of  a  fair  trial. 

In  Jacques  v.  Bridgeport  H.  R.  Co.^  41  Conn.  61,  the 
plaintifiTs  damages  were  assessed  by  a  judge  without  a 
jury,  certain  evidence  was  admitted,  subject  to  the 
defendants'  *'  objection,  to  be  heard  in  the  argument.'* 
After  the  argument,  this  evidence  ^'was  ruled  out 
and  rejected,  and  no  portion  of  it  was  considered  by 
the  Judge,  who  so  stated  in  open  court  when  rendering 
his  decision.'*  The  court  say:  "Nor  is  the  effect  of 
this  testimony  upon  the  mind  of  the  judge,  in  reach- 
Ine  the  decision  pronounced  on  the  merits,  to  be  en- 
tirely disregarded.  We  cannot  accede  to  the  claim  of 
the  plaintiff  that  the  defendant  could  not  have  been 
injured  by  this  testimony  because  it  was  ultimately 
rejected  and  ruled  out.  The  operations  of  our  minds 
are  mysterious  even  to  ourselves.  We.  cannot  always 
appreciate  the  infiuenbes  which  lead  us  to  a  result. 
No  doubt  the  judge  who  tried  the  cause  intended  to 
disabuse  his  mind  of  any  infiuence  from  this  testi- 
mony. No  doubt  he  was  unconscious  of  being  affected 
by  it.  Possibly  he  was  not.  Still  we  do  not  deem  it 
improbable  that  he  was;  especially  when,  we  look  at 
the  amount  of  damages  assessed  in  the  case,  which 
seems  to  us  unwarrantably  large  in  view  of  the  legiti- 
mate evidence.'* 

In  Dougherty  v.  Welchy  63  Conn.  558,  660;  8.  C.  ante, 
704,  the  court  say :  "  No  man  can  be  quite  certain  that 
he  is  aware  of  all  the  infiuences  which  have  produced 
conviction.  It  is  one  thing  to  prevent  the  entry  of  an 
influence  into  the  mind;  quite  ac other  to  dislodge 
it.'*  But  the  court  also  say :  **  It  would  be  impossible 
to  conduct  judicial  investigations  upon  the  theory  that 
every  thing  which  roaches  the  ear  of  the  trier  affects 
his  final  determination  of  questions  of  fact,  beyond  all 
power  of  resistance  upon  his  part." 

Whether  the  final  determination  is  thus  affected  is  a 
question  of  fact ;  and  In  our  practice  the  rule  is  that 
questions  of  fact  are  not  to  be  settled  at  the  trial 
term. 

In  State  v.  Towler,  13  R.  1. 661,  665,  some  of  the  cases 
are  cited  in  which  it  is  held  that  an  error  committed 
by  the  admission  of  incompetent  testimony  is  cured 
by  its  subsequent  rejection  or  withdrawal,  if  the  jury 
are  clearly  directed  not  to  regard  it.  "The  ground  of 
these  decisions,"  say  the  court,  "is  that  the  testimony, 
after  being  rejected  or  withdrawn,  is  no  longer  legallv 
before  the  jury,  but  is  out  of  the  case;  and  the  jury 
l>eing  instructed  to  disregard  it,  it  is  to  be  presumed 
that  they  follow  the  instruction.  The  defendant  con- 
tends that  the  rule  ought  not  to  be  applied  to  the  case 
at  bar,  because  the  testimony  was  withdrawn,  not  as 
incompetent,  but  avowedly  to  remove  all  ground  for 
exceptions.  We  think  however  that  the  rule  does  not 
depend  on  the  motives  which  influenced  the  with- 
drawaL  The  question  is,  did  the  withdrawal  take  the 
testimony  out  of  the  case?  If  it  did,  it  is  to  be  oon- 
8idered  as  If  it  had  never  been  admitted.  We  think 
the  withdrawal,  being  by  consent  of  court,  it  is  to  be 
regarded  as  the  act  of  the  court,  and  that  in  contem- 
plation of  law  it  purged  the  case  absolutely  of  the  tes- 
timony. The  defendant  insists  that  the  testimony, 
though  withdrawn,  must  inevitably  have  had  an  in- 
fluenoe  on  the  Jury,  and  that  this  influence  must  have 


been  aggravated  by  the  statement  of  the  proaeoatlnff 
attorney  that  he  had  other  witnesses  to  reputation, 
which  he  withheld  because  of  the  defendant's  objeo- 
tion.  We  have  no  doubt  that  juries  are  often  infla- 
enced  by  extrinsic  matters.  We  regret  to  say  too, 
that  there  is  reason  to  think  that  lawyers  sometimes 
do  and  say  things  for  the  purpose  of  producing  an  ef- 
fect on  the  minds  of  a  jury  which  is  not  legitimate. 
Such  conduct  may  afford  ground  for  new  trial  if  there 
is  reason  to  suppose  the  Jury  has  been  influenced  by 
it,  as  indeed  the  erroneous  admission  of  testimony* 
subsequently  ruled  out,  may  afford  ground  for  a  new- 
trial  if  there  is  reason  to  think  the  jury  has  been  iu* 
fluencedby  it.  But  the  true  mode  of  getting  a  new 
trial  on  such  ground  is  by  petition  addressed  to  the 
discretion  of  the  court,  and  not  by  bill  of  exceptions ; 
for  we  cannot  presume  that  the  jury  has  been  influ- 
enced, and  in  a  bill  of  exceptions  the  court  exeroisea 
no  discretion  on  matters  of  fact,  but  only  grants  a 
new  trial  where  in  point  of  law  some  material  error 
has  been  committed.  Unangnt  v.  Kraemer^  8  Watts. 
k  S.  391.  The  court  does  not  get,  by  a  bill  of  excep- 
tions, the  information  which  will  enable  it  to  exercise 
a  judicial  discretion.  In  the  case  at  bar  we  are  in- 
formed only  in  regard  to  what  occurred  in  the  matter 
of  the  rulings  which  are  reported  for  revision.  For 
any  thing  that  appears,  the  evidence  against  the  de- 
fendant, independently  of  the  evidence  of  reputation, 
may  have  been  utterly  overwhelming,  and  there  may 
be  no  foundation  whatever  for  the  supposition  that 
the  jury  was  influenced  either  by  the  evidence  of  repu- 
tation or  by  the  reprehensible  remarks  of  the  prose- 
cuting attorney." 

In  a  capital  case,  if  the  prosecuting  officer,  having 
introduced  a  great  amount  of  every  kind  of  incompe- 
tent testimony,  should  at  last  meet  repeated  objection 
by  Informing  the  Jury,  expressly  or  by  insinuation,  in 
an  observation  addressed  to  the  court,  that  he  had  a 
convincing  mass  of  similar  evidence  of  the  prisoner's 
guilt,  but  would  withhold  it  for  the  purpose  of  avoid- 
ing technical  exceptions,  and  for  the  same  purpose 
would  withdraw  what  had  been  objected  to,  the  with- 
holding and  withdrawing  might  be  made  an  effective 
part  of  the  State's  case,  and  the  life  of  the  accused 
might  be  endangered  by  his  exercising  his  right  of  ob- 
jection. The  law  would  not  depend  npon  the  motive 
of  the  prosecuting  officer;  but  having  violated  the 
right  of  fair  trial,  and  necessarily  assumed  the  affirm- 
ative and  the  burden  of  proof  on  his  implied  plea,  in 
confession  and  avoidance,  that  he  had  made  complete 
amends,  his  apparent  motive,  whether  averred  or  in- 
ferred, might  be  important  evidence  an  the  question 
of  fact  raised  by  the  plea. 

State  V.  Totoler  is  an  authority  for  a  conclusive  legal 
presumption,  on  a  bill  of  exceptions,  in  such  a  case, 
that  the  jury  nre  not  influenced^y  the  illegal  proceed- 
ing if  they  are  fairly  instructed  to  disregard  it,  and 
for  the  rule  that  the  defendant's  remedy  is  a  petition 
for  a  new  triaL  After  judgment  of  conviction  in  a 
criminal  case*  a  new  trial  may  be  granted  on  the  de- 
fendant's petition,  when  justice  has  not  been  done 
through  accident,  mistake,  or  misfortune,  and  a  fur- 
ther hearing  would  be  equitable.  Buezell  ▼.  State^ 
59  N.  H.  61.  In  the  present  case  the  illegal  proceeding 
occurred  during  the  trial,  and  in  open  court;  and  if  a 
supplementary  petition  for  a  new  trial  is  a  possible 
remedy,  it  is  unnecessary.  State  v.  Ayer,  2S  N.  H. 
801,  820;  Allen  v.  AldHch,  29  id.  63,  75;  StaU  v,Knapp, 
45  id.  1^,  157-160.  In  our  simple  and  convenient  sys- 
tem of  practice,  if  the  indisputable  error  was  harm- 
less, that  fact  can  be  found  on  the  plaintifTs  motion 
at  the  trial  term.  The  party  violating  the  right 
of  fair  trial  accepts  the  burden  of  presenting  and 
proving  his  claim  that  he  has  made  full  restitution, 
and  that  the  decision  of  the  jury  was  not  affected  by 
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hit  admitUd  wroDg.  Od  the  qaefftloa  of  inflaenoe,  his 
aeknowledgment,  retraotioD  and  apparent  motiveB, 
the  Inf  traotioDs  given  at  hii  request,  and  the  yerdlct, 
are  evidence,  bat  do  not  shift  the  harden  of  proof. 
That  burden  Is  not  to  be  unjustly  thrown  upon  the 
other  party,  bj  putting  him  to  a  petition  for  a  new- 
trial;  nor  Is  his  exception  unjustly  overruled  bj  a  con- 
elusive  legal  presumption  as  to  the  effect  of  Instruc- 
tions. If  a  perfect  reparation  of  the  violated  right  Is 
not  found  as  a  fact,  the  injured  party  remains  enti- 
tled to  redress,  and  neither  on  exception  nor  on  peti- 
tion can  the  fact  be  falsely  found  by  an  Inference  of 
law.  A  diseretionary  power  of  compelling  him  to  sub- 
mit to  an  unfair  trial  Is  not  vested  in  the  court  What 
Is  called  Judicial  diBcretlon  in  such  a  case  is  a  perform- 
ance of  the  duty  of  correctly  deciding  the  question  of 
fact  at  the  trial  term.  Dundy  v.  Hyde^  60  N.  H.  U6, 
120:  DarlUig  v.  Westmoreland,  52  id.  401,  408. 

The  defendant  is  entitled  to  a  new  trial  unless  the 
plaintiff  obtains  an  amendment  of  the  record  supply- 
ing the  fact  that  has  not  been  found.  If  the  plaintiff 
desires  an  opportunity  to  move  for  such  an  amend- 
ment, the  case  will  be  continued  nisi  to  await  the  re- 
sult of  a  hearing  on  his  motion. 

Blodgett,  J.,  did  not  sit ;  the  others  concurred. 

[See  note,  48  Am.  Bep.  836.— Ed.] 


SHIP  AND  SHIPPINO—PERILS  OF  THE  SBA^COL- 
LISION-^BURDBN  OF  PROOF. 

ENGLISH  COURT  OP  APPBAL,  JtJNE  8,  1888. 

The  Xantho.* 
InanaoUon  against  a  shipowner  for  loss  of  goods  carried 
under  a  bill  of  lading  oontaining  the  exoepcton  **  dangers 
and aoddents  nl  the  seas,"  the  defendants  do  not,  by 
merely  proving  that  the  loss  has  been  occasioned  by  a 
collision,  show  a  perO  of  the  sea  so  a<)  to  shift  the  onus  on 
to  the  plaintiffs  of  proving  that  the  oolllBlon  was  occa- 
sioned by  the  defendants*  negligence,  the  onus  l>eing  upon 
them  to  bring  themselves  within  the  excepted  perils;  and 
if  they  CaU  to  do  so  the  plaintilTs  are  entitled  to  judg^ 
ment. 

^PHE  opinion  states  the  case.    The  plaintiff  had  jndg- 
i-    ment  below. 

Sir  WdUer  PhOlimore,  Q.  C.  and  J.  P.  AapinaU,  for 
defendants. 

Myhurght  Q.  C  and  BoUams  (with  them  Sir  C.  Rtis- 
uU,  A.  Q.),  for  respondents. 

Lord  Eshbr,  M.  R.  In  this  case  the  plalntlffi  are 
shippers  of  goods,  and  they  have  brought  an  action 
upon  a  bin  of  lading  against  the  owners  of  the  ship 
canying  the  goods  for  non-delivery  of  the  goods.  At 
the  trial  the  bill  of  lading  was  put  In,  and  in  It  we 
find  certain  excepted  perils.  Tlie  case  was  run  ex- 
tremely fine  by  both  sides,  for  all  that  appeared  in  evi- 
dence was  an  admission— It  does  not  appear  by  which 
side— that  there  had  been  a  collision  between  the  de- 
fendants* ship  and  another  vessel.  The  question  is, 
whether  upon  this  evidence  the  finding  of  the  learned 
judge  without  a  jury  is  correct,  by  which  he  held  that 
the  plaintiffs  were  entitled  to  recover.  From  that  judg- 
ment the  defendants  now  appeal,  and  they  say  that 
they  ought  to  succeed  because  the  plaintiffs  did  not 
show  that  this  was  a  collision  which  was  caused  by  the 
negligence  of  the  defendants.  Now  let  us  see  how  the 
matter  stands.  The  contract,  no  doabt.  Is  that  the 
shipowner  binds  himself  absolutely  to  deliver  the 
goods  in  the  same  condition  In  which  they  were  re- 

♦56L.T.  Rep.(N.  S.)»8. 


oeived,  unless  he  is  prevented  by  one  of  the  excepted 
perils.  The  plaintiff,  in  suing  upon  such  a  contract.  Is 
obliged  to  say  that  that  was  the  contract,  and  In  plead- 
ing he  does  aver,  and  must  aver,  that  the  loss  was  not 
occasioned  by  any  perils  of  the  seas.  I  think  that  in 
pleading  the  plaintiff  always  avers  that  to  put  himself 
within  the  terms  of  the  contract.  But  it  is  imme- 
diately apparent  that  the  plaiutilfs*  allegation  Is  a  neg- 
ative allegation.  It  Is  a  negation  of  circumstances  as 
to  something  which  has  happened  on  board  the  ship, 
and  as  to  circumstances  which  are  solely  within  the 
knowledge  of  the  defendants.  In  my  opinion,  it  has 
long  been  tt^e  usual  and  proper  course  for  the  plaintiff 
simply  to  put  in  the  bill  of  lading  and  to  prove  that 
the  ship  has  arrived,  but  that  his  goods  have  not  been 
delivered.  If  the  ship  has  arrived  and  his  goods  have 
not  been  delivered,  it  seems  to  me  that  by  putting  in 
the  bill  of  lading,  he  has  shown  a  state  of  olrourastaii- 
ces  which  the  shipowner  Is  called  upon  to  answer. 
Prima  fade,  the  non-delivery  of  the  goods  Is  negli- 
gence on  the  part  of  the  shipowner,  and  unless  there 
were  special  circumstances  to  prevent  him  delivering, 
there  must  be  negligence  on  his  part.  Therefore  I  say 
that  the  burden  of  proof  which  the  plaintiff  has  taken 
upon  himself  In  the  pleadings  is  satisfied  by  showing 
that  the  ship  has  arrived,  and  that  the  goods  have  not 
been  delivered.  In  these  circumstances  it  devolves 
upon  the  shipowner  to  show  the  reason  why  he  has 
not  delivered  the  goods,  and  if  he  can,  to  show  that 
the  non-delivery  was  oansed  by  one  of  the  i>erils  ex- 
cepted in  the  bill  of  lading.  If  he  shows  that  the 
goods  were  lost  or  Injured  by  one  of  the  perils  which 
are  specifically  mentioned  In  the  bill  of  lading,  he  has 
prima  fade  brought  his  case  within  the  exceptions. 
Now  in  constmlng  a  policy  of  insurance,  it  Is  the 
cauaaproximaot  the  loss  which  Is  looked  at;  but  in 
the  case  of  a  bill  of  lading  that  is  not  so,  for  there  you 
look  to  what  is  the  real  moving  cause  of  the  loss. 
Therefore  though  the  shipowner  may  have  brought 
himself  within  the  terms  of  one  of  the  exceptions,  if 
the  plaintiff  can  show  that  that  which  is  stated  to  be 
the  cause  of  the  loss  was  not  the  real  moving  cause, 
but  that  something  else  which  Is  not  excepted  was  the 
real  cause  of  the  loss,  then  there  Is  no  defence ;  and 
therefore  It  has  been  held,  that  if  the  real  moving 
cause  is  the  defendant's  negligence,  the  loss  is  not 
caused  by  any  of  the  excepted  perils,  because  the  neg- 
ligence of  the  defendant  is  not  one  of  the  excepted 
perils.  It  is  on  that  ground  that  the  defendant  fails, 
and  not  on  any  supposed  reason  that  he  cannot  take 
advantage  of  his  own  negligence.  The  moment  it  Is 
shown  that  the  real  moving  cause  of  the  loss  was  the 
shipowner's  negligence,  then  that  is  a  loss  by  a  cause 
which  is  not  within  the  excepted  perils.  Now  sup- 
pose that  the  real  moving  cause  of  the  loss  is  not  one 
of  the  excepted  perils,  but  is  the  result  of  the  negli- 
gence of  some  one  other  than  the  defendant,  does  the 
same  reasoning  apply  ?  Ton  are  to  take  the  real  mov- 
ing cause  of  the  loss.  If  yon  are  to  accept  the  reason- 
ing In  the  first  case,  you  must  accept  it  in  this  also. 
There  Is  no  exception  in  the  bill  of  lading  of  a  loss 
caused  by  the  negligence  of  any  one  other  than  the 
defendant.  For  that  reason  we  held  in  the  case  of 
Woodley  v.  MicheU,  vbi  supra,  that  if  the  cause  of  the 
loss  was  the  negligence  of  either  of  two  colliding  ves- 
sels without  the  winds  or  the  waves,  or  any  extraor- 
dinary diflioalty  of  navigation  contributing  to  the  col- 
lision, such  a  loss,  the  canse  of  which  Is  negligence,  Is 
not  a  loss  occasioned  by  any  of  the  excepted  perils. 
We  held  therefore  that  a  loss  the  immediate  cause  of 
which  Is  a  collision,  but  the  real  cause  is  the 
negligence  of  either  ship.  Is  not  a  loss  caused 
by  any  of  the  excepted  perils.  It  is  caused  by 
negligence,  and  that  is  not  an  excepted  peril.  It  is 
not  necessary  to  §%j  whether  any  collision  oMised  In 
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an  J  other  waj  is  within  the  excepted  perils  or  not.  If 
a  collision  was  caused  without  any  negligence  on 
either  ship,  merely  by  the  action  of  a  storm  or  violent 
sea,  or  an  unknown  current— if  the  collision  is  the  re- 
sult of  that  which  everybody  would  take  to  be  a  peril 
of  the  sea,  why  then  the  mere  fact  of  the  collision  in- 
tervening would  not  alter  the  case,  and  the  loss  would 
be  by  a  peril  of  the  sea.  There  are  also  collisions  oc- 
casioned by  negligence  and  the  action  of  the  sea, 
about  which  I  decline  to  have  any  thing  to  say.  1 
therefore  hold  that  there  are  three  classes  of  collisions 
in  which  the  loss  cannot  be  said  to  be  the  result  of  an 
excepted  peril,  viz.,  where  there  has  been  negligence 
on  the  part  of  the  carrying  ship;  where  the  collision 
has  solely  been  the  result  of  the  negligence  of  another 
vessel;  and  where  the  collision  has  been  the  result  of 
the  joint  negligence  of  both  vessels.  That  being  so, 
what  follows?  Why  that  collision  is  not  one  of  the 
perils  excepted  in  the  terms.  The  only  way  in  which 
you  can  get  the  loss  by  collision  covered  by  the  perils 
is  to  show  that  a  peril  excepted  and  not  the  collision 
was  the  real  cause  of  the  loss.  Now  in  this  case  the 
plaintiff  shows  that  his  goods  were  shipped  under  a 
bill  of  lading.  It  is  shown  that  the  vessel  carrying  the 
goods  sank.  But  you  have  something  more  than  the 
mere  non-arrival  of  the  ship,  which  is  evidence  that 
she  has  foundered  at  sea;  but  you  have  it  that  there 
was  a  collision  which  was  the  immediate  cause  of  the 
loss.  Now  it  is  consistent  that  a  collision  is  not  one 
of  the  perils  excepted.  But  is  a  collision  even  prima 
facU  a  peril  of  the  sea?  Is  it  more  usual  for  a  collision 
to  be  caused  by  the  action  of  the  wind  and  seas  in  an 
abnormal  state  than  by  the  negligence  of  man?  Cer- 
tainly not.  No  one  can  doubt  that  the  very  great  ma- 
jority of  collisions  are  occasioned  by  negligence.  Now 
we  are  asked  to  say  that  the  mere  fact  of  proving  a 
collision  is  prima  facie  bringing  the  defendant  within 
the  perils  of  the  seas.  But  in  my  view,  that  is  not 
enough.  Therefore  it  seems  to  me  that  here  the  plain- 
tiff made  a  prima  facie  case,  and  that  the  defendants 
gave  no  answer  at  all  which  could  absolve  them  from 
their  liability  under  the  bill  of  lading.  The  appellants 
have  cited  several  oasos  in  support  of  their  contention. 
But  in  all  those  cases  it  will  be  found  that  there  was 
evidence  that  the  loss  was  occasioned  by  one  of  the 
perils  expressly  excepted.  Of  course  if  the  shipowner 
can  show  that  the  immediate  cause  of  the  loss  was 
one  of  the  excepted  perils,  that  is  a  primo  facie  case 
on  the  part  of  the  shipowner,  and  throwson  the  plain- 
tiff the  burden  of  proof  that  the  real  cause  of  the  loss 
was  tlie  negligence  of  some  one,  and  not  the  peril 
which  it  is  said  was  the  cause.  That  was  the  case  in 
TUe  Helene^  ubi  supra.  It  was  proved  there  that  the 
immediate  cause  of  the  loss  was  leakage,  and  by  the 
h\]\  of  lading  the  shipowner  was  liable  for  loss  caused 
by  leakage.  Th^re  the  shipowner  was  prima  facie 
brought  within  the  exception,  and  the  court  held  that 
the  burden  of  proof  was  on  the  plaintiff  to  show  that 
the  leakage  was  caused  by  negligence. 

In  T/»e  Norttay^  Br.  &  L.  404,  the  loss  was  caused  by 
the  master  jettisoning  the  cargo.  The  privy  council 
were  of  opinion  that  the  burden  was  upon  the  goods 
owner  to  prove  that  the  stranding  which  necessitated 
the  jettison  was  occasioned  by  the  shipowner's  negli- 
gence. 

The  case  of  Taylor  y.  Liverpool  A  Oreat  West,  Steam 
Co,t  ubi  supra^  seems  to  be  an  authority  in  support  of 
my  proposition.  Lush,  L.  J.,  there  seems  to  put  the 
very  point  with  which  we  are  now  dealing.  He  says: 
"The  remaining  question  is,  is  it  for  the  defendants  or 
the  plaintiffs  tojBhow  that  the  loss  is  within  one  of  the 
exceptions  of  the  bill  of  lading—on  whom  does  the 
onus  lie?  I  think  U  is  for  the  defendants  to  bring  the 
case  within  the  exception."  I  think  therefore  that  in 
this  instance  the  defendants  have  run  their  case  too 


fine  in  merely  showing  that  there  had  been  a  collision 
which  is  not  an  excepted  peril,  and  which  is  as  likely 
to  have  t>een  occasioned  by  negligence  as  by  the  action 
of  the  wind  or  waves.  I  think  that  whether  the  de- 
cision in  Woodley  v.  MicheUy  ubi  supra,  be  good  law  or 
not,  and  even  if  the  House  of  Lords  differ  from  it,  the 
defendants  will  be  unable  to  succeed.  For  these 
reasons  I  think  this  appeal  must  be  dismissed  with 
costs. 

Bow  EN,  L.  J.  I  am  of  the  same  opinion.  This  is  an 
action  by  a  cargo  owner  against  a  shipowner.  The 
shipowner  having  promised  to  deliver  the  goods  ex- 
cuses himself  by  saying  that  the  non-delivery  was  oc- 
casioned by  an  excepted  peril.  The  bill  of  lading  ex- 
cuses the  shipowner  in  the  case  of  acts  of  God,  the 
Queen's  enemies,  a:!d  all  and  every  other  accident  of 
the  sea,  rivers,  and  navigation  whatsoever. 

In  the  case  of  Taylor  v.  Liverpool  &  Oreat  Western 
Steam  Co.^  ubi  supra,  it  was  decided  that  it  lay  on  the 
shipowner  to  bring  the  loss  within  one  of  the  excep- 
tions, and  though  under  the  old  forms  of  pleading 
prior  to  the  Judicature  Act  it  was  proper  for  the  plain- 
tiffs to  set  out  the  bill  of  lading,  and  to  negative  that 
the  loss  or  damage  was  occasioned  by  this,  that,  or  the 
other  peril,  yet  that  does  not  affect  the  law  as  to  bur- 
den of  proof.  Sir  Walter  Philliraore,  on  behalf  of  the 
shipowner,  says  that  the  plaintiff  has  at  the  trial, 
through  the  month  of  his  counsel,  admitted  enough  to 
to  shift  the  onus  of  proof.  He  says  he  has  admitted 
that  the  loss  was  occasioned  by  a  collision,  and  upon 
that  he  puts  his  argument  intwowa3's:  First  j>f  all, 
he  says  that  the  plaintiff,  in  admitting  a  coUision, 
admits  a  peril  of  the  sea,  because  all  collisions  are 
perils  of  the  seas.  In  the  second  place,  he  says  that 
even  if  collision  does  not  necessarily  amount  to  a  peril 
of  the  sea,  yet  when  unexplained,  it  is  prima  facie  a 
peril  of  the  sea,  and  therefore  throws  the  onus  on  the 
plaintiff  of  showing  that  in  the  particular  instance  the 
collision  was  not  a  peril  of  the  sea— an  onus  which  he 
says  the  plaintiff  has  in  the  present  instance  failed  to 
discharge.  In  the  first  place,  is  he  right  in  saying  that 
a  collision  is  necessarily  a  peril  of  the  sea?  We  must 
be  careful  to  distinguish  the  meaning  to  be  attached 
to  words  like  **  perils  of  the  sea  "  when  we  are  dealing 
with  contracts  of  carriage  between  shipowners  and 
shippers,  and  when  we  arede&'ing  with  policies  of  in- 
surance between  underwriters  and  shipowners.  Con- 
fining ourselves  for  a  moment  to  the  case  of  contracts 
of  carriage  between  shipowners  and  cargo  owners,  can 
it  be  said  that  a  collision  is  a-  peril  of  the  sea  within 
the  meaning  of  a  bill  of  lading?  Now  a  collision  may 
be  caused  in  different  ways.  There  may  be  a  collision 
caused  by  negligence  on  either  ship,  or  by  joint  neg* 
ligence,  and  the  sea  may  have  no  part  to  play  in  the 
misfortune,  and  the  action  of  the  wind  and  waves  may 
not  be  the  cause  of  the  loss.  We  have  already  pre- 
cluded ourselves  from  saying  that  a  collision  caused 
by  negligence  is  a  peril  of  the  sea,  because  in  the  case 
of  Woodley  v.  Michell,  t(M  supra,  this  court  held  that 
where  there  is  no  possibility  of  the  accident  having 
arisen  from  the  action  of  the  wind  or  waves,  and  where 
the  cause  of  the  collision  is  negligence,  that  is  not  a 
peril  of  the  sea.  That  was  one  instance  in  which  a 
coUision  was  not  a  peril  of  the  sea.  After  that  case  it 
is  impossible  for  us  to  accept  Sir  Walter  Phillimore's 
contention  that  a  collision  is  necessarily  a  peril  of  the 
sea.  His  second  contention  is  that  a  collision  until 
explained  implies  a  peril  of  the  sea.  But  does  that  in 
itself  throw  the  onus  of  proof  on  the  plaintiff  of  show- 
ing that  the  collision  is  not  a  peril  of  the  sea?  It  is 
perfectly  well  known  in  the  conduct  of  cases  at  nisi 
prius  what  is  meant  by  shifting  the  onus  of  proof. 
From  time  to  time  the  onus  of  proof  shifts  according 
to  the  evidence  given,  and  when  you  ask  yourself 
upon  whom  the  onus  of  proof  rests,  you  in  other  words, 
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ask  yourself  who  will  lose  the  case,  according  to 
law,  if  no  more  evidence  is  given.  Sir  Walter  Philli- 
more  asks  us  to  hold  that  as  soon  as  the  attorney- 
general  admitted  that  this  loss  was  caused  by  collis- 
ion, he  bad  admitted  enough  to  shift  the  burden  of 
proof  oil  to  his  own  shoulders  from  the  shoulders  of 
the  shipowuer,  where  it  previously  rested.  Now  in 
my  view,  in  order  to  briug  the  case  within  the  excep- 
tions, the  burdeu  of  proof,  in  the  first  instance,  rests 
upon  the  shipowner;  and  how  has  that  burden  been 
shifted?  Now  collision  is  a  general  term,  and  we 
are  asked,  without  being  allowed  to  look  into  the  par- 
ticular circumstances  ot  this  particular  collision,  to 
infer  that  it  is  more  probable  than  not  that  it  has  oc- 
curred in  such  a  way  as  will  make  it  a  peril  of  the  sea. 
But  there  may  be  many  oases  where  the  collision  has 
been  occasioned  by  joint  negligence,  or  by  the  negli- 
gence of  either  ship;  and  the  decision  in  Woodley  v. 
Michell  tells  us  that  thnt  is  not  a  peril  of  the  sea.  Then 
there  may  be  cases  of  collision  iu  which  there  is  negli- 
gence on  the  part  of  either  or  both  ships,  and  a  oon' 
tribution  to  the  misfortune  by  the  action  of  the  wind 
and  waves.  That  class  of  case  I  now  decline  to  dis- 
cuss. The  authorities  have  not  finally  exhausted  the 
inquiry  whether  such  a  collision  would  be  a  peril  of 
the  sea.  Lastly,  there  may  be  a  collision  which  is 
solely  caused  by  the  action  of  the  wind  and  waves.  It 
may  be  a  rare  case,  but  it  is  a  conceivable  case.  In  all 
probability,  though  I  am  deciding  nothing  more  than 
is  required  for  this  case,  it  would  in  most  cases  be  a 
loss  caused  by  a  peril  of  the  sea.  What  are  we  to  say 
when  we  are  simply  told  that  a  collision  has  occurred? 
Why  are  we  to  infer  that  it  is  a  peril  of  the  sea,  and 
that  it  was  occasioned  by  the  action  of  the  wind  and 
waves  in  such  a  manner  as  to  bring  it  within  the  ex- 
ception clause  ?  It  seems  to  me  that  neither  as  a  mat- 
ter  of  law  nor  of  common  sense  ought  we  to  draw  that 
inference.  The  answer  of  all  common-sense  people 
would  be,  "  tell  me  more  of  the  circumstances."  With 
regard  to  what  has  been  said  about  the  cases  of  The 
Helene,  uW  anprOj  and  The  Norway^  nbi  supra,  I  have 
nothing  to  add.  I  think  the  case  of  T^ood^y  v.  Mich- 
eU,  uhi  supra,  was  rightly  decided.  It  seems  to  me  to 
decide  nothing  more  than  what  it  is  said  to  decide  iu 
the  head-note,  and  does  not  go  the  length  which  Sir 
Walter  Phillimore  sought  to  carry  it.  For  these  rea- 
sons I  think  the  appeal  must  fail. 
Pry,  L.  J.,  concurred. 


NEQLIOENCE  —  OONTRIBJITORT  NEGLIGENCE 

OF  DRIVEB  OF  PRIVATE  CARRIAGE-- 

INJURY  TO  GUEST. 

MINNESOTA  SUPREME  COURT,  OCT,  1, 1886. 

Tollman  v.  City  op  Mankato.* 
One  who  while  riding  in  the  private  carriage  of  another,  at 
his  invitation.  Is  Injured  by  the  negligence  of  a  third 
party  (a  municipal  corporation),  may  recover  against  the 
latter,  notwithstanding  the  negligence  of  the  owner  of  the 
carriage  in  driving  It  may  have  contributed  to  produce 
the  injury,  the  plaintiff  being  without  fault,  and  having 
no  authority  over  the  driver. 

APPEAL  from  an  order  of  the  District  Court,  Blue 
Earth  county,  overruling  motion  for  new  trial. 

DanitX  Buckt'E,  P.  Freeman,  and  Pfau  &  Schessler^ 
for  appellant. 
James  Broum^  for  respondent. 

Dickinson,  J.    While  the  plaintilT  was  riding  upon 
a  public  street  in  the  city  of  Maukato  with  one  Kiefer 
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and  his  wife,  in  Kiefer*s  private  carriage,  and  at  his 
invitation,  the  carriage  was  precipitated  into  a  ditch 
or  gully  in  the  street,  causing  the  injury  coniplained 
of.  The  plaintiff  was  a  sister  of  Mrs.  Kiefer.  The 
ground  of  action  is  the  alleged  negligence  of  the  city 
in  respect  to  the  condition  of  the  street.  The  case 
presented  an  issue  as  to  whether  Kiefer  was  charge- 
able with  negligence  In  the  driving  of  his  team  which 
contributed  to  produce  the  injury. 

The  court  instructed  the  jury  that  if  Kiefer  was 
chargeable  with  such  negligence  the  plaintiff  could  not 
recover.  The  correctness  of  this  instructiou  is  the 
only  subject  which  we  shall  have  to  consider.  The 
question  is  whether  one  who,  by  invitation  or  per- 
mission of  another,  rides  in  the  private  conveyance  of 
the  latter,  and  which  is  wholly  under  the  management 
and  control  of  the  owner,  is  affected  by  the  negligence 
of  such  owner,  so  as  to  prevent  a  recovery  against  a 
third  party  for  negligence. 

The  authorities  are  somewhat  in  conflict.  Since  the 
decision  of  Thorogood  v.  Bryan,  8  C  B.  115,  it  may  be 
said  that  the  principle  or  reason  upon  which  the  de- 
cisions have  generally  been  based  in  England,  iu  the 
case  of  injuries  iu  public  conveyances,  is  opposed  to  a 
right  of  recovery  in  such  cases  as  this.  In  that  case 
the  injury  resulted  to  the  plaintiff's  intestate  while  he 
was  a  passenger  iu  a  public  conveyance,  an  omnibus, 
and  the  question  was  whether  the  contributory  negli- 
gence of  the  driver  barred  a  recovery  in  an  action  for 
negligence  against  the  proprietor  of  another  public 
conveyance.  Distinctions  might  be  suggested  between 
such  a  case  and  tbat  now  before  us ;  but  it  is  enough 
for  our  present  purpose  to  say  that  the  roasuiis  as^y 
signed  for  the  determination  iu  TJiorogood  v.  Bryan, 
and  generally  in  the  decisions  which  have  held  to  the 
same  doctrine  of  imputed  contributory  negligence,  if 
such  reasons  are  valid,  might  also  be  accepted  as  rea- 
sons for  a  like  conclusion  iu  this  case.  We  therefore 
deem  such  decisions  to  be  authority  in  favor  of  the  re- 
spondent. 

The  reason  assigned  for  the  conclusion  that  there 
could  be  no  recovery  iu  Tlwrogood  v.  Bryau  is  that 
**  the  deceased  must  be  considered  as  identifled  with 
the  driver  of  the  omnibus  iu  which  he  voluntarily  be- 
came a  passenger,  and  that  the  negligence  of  the  driver 
was  the  negligence  of  the  deceased." 

In  a  late^  case  {Armstrong  v.  Lanccmhire  «fc  Y,  Ry. 
Co,,  L.  R.,  10  Exoh.  47),  involving  the  same  question, 
PoUock,  B.,  referring  to  the  decision  iu  Thorogood  v. 
Bryan,  BB\d:  **  If  it  is  to  betaken  that  by  the  word 
*  identified' is  meant  that  the  plaintiff,  by  some  con- 
duct of  his  own,  as  by  selecting  the  omnibus  iu  which 
he  was  travelling,  has  acted  so  as  to  make  the  driver 
his  agent,  that  would  sound  like  a  strange  proposition, 
which  could  not  be  entirely  sustained.  But  what  I 
understand  it  to  mean  is  that  the  plaintiff,  for  the  pur- 
pose of  the  action,  must  be  taken  to  be  in  the  same 
position  as  the  owner  of  the  omnibus,  or  his  driver.'' 

Ill  PndeauxY.  City  of  Mineral  Point,  43  Wis.  613, 
was  presented  the  case  of  one  (the  plaintiff)  riding*  iu 
a  conveyance  hired  and  driven  by  another  person,  and 
injury  to  the  plaintiff  from  the  concurrent  negligence 
of  the  driver  and  of  the  defendant.  The  court  denied 
a  right  to  recover  under  such  circumstances.  The 
reason  upon  which  the  decision  is  based  will  be  seen 
from  the  following  extract  from  the  opinion,  in  which 
reference  is  made  to  what  may  be  distinctively  called 
the  English  rule,  as  above  stated :  **  When  the  agency 
of  a  person  in  control  of  a  private  conveyance  is  ex- 
press, there  is  no  difficulty  in  the  rule.  The  contribu- 
tory negligence  of  the  servant  will  defeat  the  master's 
action  for  negligence  against  a  third  person;  andifi 
seems  that  there  ought  to  be  as  little  difficulty  iu  the 
rule  when  the  agency  is  implied  only.    One  volunta- 
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lily  in  a  private  oonveyanoe  Toluntaril^  truBts  his  per- 
BODal  safety  iu  the  oonveyanoe  to  the  piarson  lu  ooutrol 
of  it.  Voluutaiy  eiitranoe  into  a  private  oonveyanoe 
adopts  the  oonveyanoe,  for  the  time  being,  as  one's 
own,  and  assumes  the  rislc  of  the  slcill  and  oare  of  the 
person  guiding  It.  Pro  hao  vice^  the  master  of  a  pri- 
vate yaoht,  or  the  driver  of  a  private  oarriage,  is  ao- 
oepted  as  agent  by  every  person  voluntarily  commit- 
ting himself  to  It.  *  *  *  There  is  a  personal  trust 
in  suoh  oases,  whioh  Implies  an  agenoy.'* 

The  same  rule  of  imputed  negflflgenoe  was  asserted 
without  any  disoussion  of  the  subjeot  iu  Houfe  v. 
Toim  of  Fulton,  29  Wis.  296,  and  again  in  Otis  v.  Town 
ofJaneaviUe.  47  id.  422;  S.  C,  2  N.  W.  Rep.  783.  The 
f aots  in  the  latter  ease  are  not  so  stated  as  to  disolose 
how  the  plaintiff  was  related  to  the  driver. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  26  Mich.  274, 
the  Supreme  Court  of  that  State  seems  to  sustain  the 
same  rule,  but  cites  no  authority,  and  discloses  no 
reason  for  its  oonolusion.  This  was  the  case  of  one 
riding  in  a  private  conveyance.  It  may  be  questioned 
whether  the  weight  to  l>e  given  to  this  decision  as  au- 
thority upon  the  question  under  consideration  may 
not  be  somewhat  impaired  by  a  later  decision  in  the 
same  court,  to  which  we  shall  hereafter  refer.  It  is  to 
be  observed  however,  and  this  may  go  to  reconcile  the 
two  decisions,  that  iu  the  case  above  cited  the  circum- 
stances went  strongly  to  show  actual  negligence  on 
the  part  of  the  plaintiff  as  well  as  on  the  part  of  the 
driver.  But  while  the  doctrine  of  imputed  contribu- 
tory negligence,  under  circumstances  similar  to  those 
presented  in  this  case,  is  not  without  support,  the 
weight  of  authority  in  this  country  is  opposed  to  it; 
and  the  reasons  which  have  been  assigned  for  the  rule 
and  upon  which  it  must  be  deemed  to  rest,  cannot,  we 
think,  l>e  sustained. 

From  the  decisions  to  which  we  have  referred  it 
may  be  seen  that  the  doctrine  has  been  based  either 
upon  an  unexplained  **  identity '*  of  position  between 
the  plaintiff  and  the  person  by  whose  contributory 
negligence  his  right  of  action  is  affected,  or  else  upon 
the  ground  that  such  person  had  been  accepted  as  his 
agent,  so  that  the  negligence  of  the  latter  is,  in  legal 
contemplation,  the  negligence  of  the  plaintiff.  It 
seems  to  us  that  neither  of  these  theories  can  be  sus- 
tained as  affording  a  legal  ground  for  the  imputation 
to  the  plaintiff  of  the  negligence  of  another  over  whose 
conduct  the  plaintiff  neither  had  nor  exercised  any 
authority  or  control,  and  in  whose  conduct  he  in  no 
manner  participated.  Since  a  recovery  may  be  had 
against  any  of  several  wrong-doers  whose  concurrent 
acts  have  produced  injury  to  the  plaintiff,  the  liabil- 
ity of  one  such  wrong-doer  in  an  action  against  him 
16  not  avoided  by  the  fact  of  the  concurrent  wrong  of 
another,  in  respect  to  which  the  plaintiff  is  in  no  way 
in  fault,  and  for  whioh  he  is  not  responsible.  We  do 
not  refer  to  oases  recognized  as  being  exceptional, 
where  parties  stand  in  peculiar  relations  to  each  other, 
such  as  that  of  parent  and  child,  guardian  and  ward. 
The  theory  af  **  identity  **  which  may  be  taken  as  the 
ground  of  the  decision  in  TTiorogood  v.  Bryan,  and 
other  English  oases,  is  so  vague  and  undefined,  as  ap- 
plied to  oircumstances  suoh  as  are  here  presented, 
where  no  relation  like  that  of  master  and  servant  or 
principal  and  agent  actually  exists,  and  where  the 
plaintiff  is  not  only  without  fault,  so  far  as  appears, 
but  without  authority,  respecting  the  conduct  of  the 
driver,  that  it  is  difficult  to  understand  what  is  meant 
by  it;  and  the  explanatory  remarks  of  Baron  Pollock, 
auprck,  do  not  solve  the  difficulty  of  reconciling  suoh  a 
theory  with  the  principle  of  law  which  affords  a  remedy 
to  one,  who  being  himself  without  fault,  is  injured  by 
the  wrongful  act  of  another.  It  is  enough  to  say 
that  this  theory  of  identity  has  little  or  no  support  in 
this  country;  that  the  decision  in  Thorogood  v.  Bryan 


has  not  escaped  oritlolsm  iu  Che  Bnglish  courts,  and 
has  been  generally  repudiated  la  Amerioa.  1  Smith 
Lead.  Cas.  (8th  ed.)  505;  The  Milan,  5  L.  T.  (N.  a)600, 
and  cases  hereafter  cited. 

In  Pennsylvania,  where  the  English  rule  was  fol- 
lowed, the  court  refused  to  adopt  the  reason  for  the 
law  assigned  in  Tliorogood  v.  Bryan,  but  based  its  de- 
cision upon  the  ground  of  public  policy  (the  aooident 
occurring  in  a  public  oonveyanoe).  Lockhart  ▼.  LU^ 
tenthaler,  46  Penn.  St.  151. 

Considering  now  the  other  theory,  we  are  oDsble  to 
perceive  how  the  doctrine  of  agency  can  be  applied  to 
affect  the  plaiiitiff*s  right  of  action  for  a  wrong  by 
which  he  is  injured,  if  in  fact  there  l>e  no  aii^noj  ao- 
tually  existing  not  implied  by  law,  and  no  aathorlty 
attempted  to  be  exercised.  The  agenoy  whioh  can 
thus  ^ect  the  plaintiff  must  involve  authority,  aetoal 
or  assumed,  on  the  part  of  the  plaintiff,  over  the  con- 
duct of  the  driver,  and  in  that  business  wherein  the 
driver  was  negligent.  There  can  be  no  imputation  to 
the  plaintiff  of  negligence  in  the  oondaot  of  another 
whioh  he  neither  authorized,  nor  participated  in,  oor 
had  the  right  or  power  to  ooutrol.  We  cannot  aooede 
to  the  proposition  that  the  driver  of  a  private  carriage 
becomes,  pro  hoc  vice,  an  agent  of  the  person  riding 
with  him,  iu  any  such  sense  as  to  make  the  negligence 
of  the  former,  iu  legal  contemplation,  the  negligence 
of  the  latter.  In  the  language  of  Baron  Pollock,  supra, 
**  that  would  sound  like  a  strange  proposition,  which 
cannot  be  entirely  sustained."  In  this  case  nothing  is 
shown  to'*  identify'*  the  plaintiff  with  Klefer,  or  to 
afford  support  for  any  theory  of  agency,  except  the 
fact  that  the  plaintiff  rode  in  his  carriage  at  his  invita- 
tion. 

The  same  question  here  presented  arose  In  Robinson 
V.  New  York  Cent  &  H.  R,  R.  Co.,  66  N.  T.  11.  in 
which,  in  a  well-considered  opinion,  it  was  held  that 
the  passenger  In  the  buggy  of  another  person  was  not 
affected  by  the  negligence  of  the  latter. 

Again,  in  Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228,  in  a 
like  case,  the  same  court  denying  the  existence  of  a 
relation  of  agency  under  suoh  circumstances,  held  the 
negligence  of  the  driver  no  bar  to  an  action  against  the 
other  wrong-doer.  To  the  same  effect  is  Masterson  v. 
N.  Y.  C.  <fc  H.  R.  B.  Co.,  84N.  Y.  247. 

In  a  late  case  in  the  Supreme  Court  of  the  United 
States  {LitOe  v.  HackeU,  6  Sup.  Ct.  Bep.  891),  the 
plaintiff,  riding  in  a  hired  hack,  was  injured  by  the 
concurrent  negligence  of  the  driver  and  of  the  defend- 
ant. The  question  was  considered  as  turning  upon 
the  fact  as  to  whether  the  driver  was  the  servant  of 
the  passenger,  and  this  not  being  deemed  to  be  the 
case,  it  was  held  that  the  negligence  of  the  driver  was 
not  imputable  to  the  plaintiff,  so  as  to  affect  his  right 
of  action  agaiust  the  defendant.  The  doctrine  of 
Thorogood  v.  Bryan  is  decided  to  be  indefensible. 

Bennett  v.  New  Jersey  R.  &  T.  Co.,  86N.  J.  Law,  285. 
was  a  case  of  injury  suffered  by  a  passenger  in  a  horse- 
car  from  the  concurrent  negligence  of  the  driver  and 
of  the  defendant.  This  was  held  not  to  bar  a  recov- 
ery. The  substance  of  the  reasoning  of  the  court  was 
that  the  right  to  control  the  conduct  of  the  agent  is 
the  foundation  of  the  doctrine  that  the  master  is  af- 
fected by  the  negligent  acts  of  his  servant;  that  in 
reality  there  was  no  agency,  and  none  coold  be  im- 
puted up4>n  the  theory  of  identity.  See  also  N  Y-%  /'• 
E.  A  W.  R.  Co.  V.  SUinbreuner,  in  the  same  State,  20 
Rep.  596  (1885),  where  the  plaintiff  was  a  passenger  in 
a  hired  hack. 

In  Cuddy  v.  Horn,  46  Mich.  596,  the  plaintiff^K  in- 
testate was  one  of  a  number  of  boys  whom  a  clergy- 
man was  taking  on  an  excursion  in  a  steam  yacht, 
whioh  he  had  chartered  for  the  purpose.  The  boy 
was  killed  in  a  collision  with  another  vessel,  throogl^ 
the  negligence  of  those  in  charge  of  both  vessels.   The 
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aotioQ  was  against  the  owners  of  both  vessels.  The 
point  that  the  boj  was  so  identified  with  those  iu 
ohar^  of  the  yaoht  in  which  he  was  that  his  rights 
were  affected  by  their  negligence  Is  disposed  of  by  the 
court  by  alluding  to  the  fact  that  neither  the  l>oy  nor 
the  clergyman  had  any  authority  respecting  the  man- 
agement of  the  ressel ;  the  court  saying:  ''Where  a 
person  can  rightfully  have  no  voice  or  control,  he  can- 
not l>e  held  so  identified  with  those  in  charge  as  to  be 
considered  a  party  to  their  negligence."  It  was 
further  said:  **  The  reason  for  holding  a  person  rid- 
ing in  a  private  conveyance  identified  with  the  driver 
thereof,  and  therefore  affected  by  the  negligence  of 
the  latter,  cannot  fairly  or  Justly  be  held  applicable  in 
oases  like  the  present.  In  the  case  of  a  private  con- 
veyance, the  driver  is  under  the  control  and  direc- 
tions of  the  passenger,  and  if  not,  the  latter  may  well 
decline  to  intrust  his  safety  further  in  such  convey- 
ance." We  here  remaric  that  the  last  clause  recited  is 
suggestive  of  a  reason  for  holding  the  passenger  to  be 
himself  guilty  of  negligence,  under  some  circumstan- 
ces, as  if  he  consents  to  ride  with  a  person  known  to 
be  reckless,  or  unskilful,  but  it  suggests  to  our  minds 
no  reason  for  imputing  the  negligence  of  the  driver  to 
the  passenger  if  in  fact  he  is  not  himself  personally 
chargeable  with  any  imprudence,  and  in  fact  has  no 
authority  over  the  driver.  The  reasoning  of  the  court 
in  this  case  is  such  as  to  oppose  the  doctrine  of  im- 
puted contributory  negligence,  where  in  fact  the  pas- 
senger has  no  authority  or  control  over  tiie  driver, 
even  though  the  conveyance  be  a  private  one. 

In  Transfer  Co.  v.  Kelly,  36  Ohio  St.  80,  and  Wabash, 
St,  L.  A  P.  Ry.  Co,  v.  8hacklet,n06  III  364,  which  were 
cases  of  injury  to  passengers  in  public  conveyances, 
the  doctrine  of  Thorogood  v.  Bryan  was  repudiated. 

This  case  is  unlike  one  where  two  or  more  persons 
unite  in  the  joint  prosecution  of  a  common  purpose, 
under  such  circumstances  that  each  may  be  deemed'to 
have  authority  to  act  for  all,  or  so  that*each  has  a 
right  and  bears  a  responsibility  in  respect  to  the  con- 
trol of  the  means  or  agencies  employed.  The  con- 
trolling fact  here  is  that  the  plaintiff  did  not  partici- 
pate in,  and  had  no  authority  respecting  the  manage- 
ment of  the  vehicle ;  neither  is  there  any  claim  that 
she  was  herself  guilty  of  negligence.  This  being  the 
case,  we  are  unable  to  assign  any  legal  principle  in  ac- 
cordance with  which  the  negligence  of  Kiefer  can  be 
imputed  to  her;  and  we  think  that  the  weight  of  au- 
thority in  this  country  Is  opposed  to  it. 

The  order  refusing  a  new  trial  must  therefore  be  re- 
versed. 

♦ 

NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Adyebse  possession—**  open  and  notorious."-- 
The  action  was  brought  to  recover  certain  awards 
made  to  "  unknown  owners  "  for  the  taking  of  certain 
land  in  the  city  of  New  York,  for  the  opening  of  Mad- 
ison avenue,  which  awards  were  paid  by  the  city  to 
defendants'  testator  upon  his  claim  to  be  the  owner  of 
the  land.  Both  parties  claim  the  land  taken  by  title 
derived  from  P.  His  conveyance  of  the  land  in  the 
chain  of  plaintiff's  title  was  made  June  21, 1827,  and  if 
that  conveyance  had  been  at  once  recorded, there  is  no 
dispute  that  pUintiff  s  title  to  the  land  and  the  awards 
would  have  been  perfect.  But  the  infirmity  in  his 
title  arises  from  the  fact  that  that  conveyance  was  not 
recorded  until  August  15,  1864.  P.'s  conveyance  of 
the  land  in  W.'s  chain  of  title  was  dated  January  29, 
1861,  and  recorded  the  next  day.  So  that  the  defend- 
ants have  the  best  record  title,  and  if  there  were  noth- 
ing more,  their  title  to  the  money  awarded  for  the 
iand  and  paid  to  their  testator  would  have  been  per- 
fect.   There  is  no  evidence  that  any  of  the  persons 


under  whom  the  defendants  claim  were  ever  in  the 
possession  of  the  laud  or  ever  exercised  any  acts  of 
ownership  over  the  same.  But  the  plaintiff  claims 
that  his  grantor  was  in  the  actual,  open,  notorious 
possession  of  the  land  by  his  tenant  in  January,  1861, 
and  hence  that  within  the  rule  laid  down  in  Brown  v. 
Yalkening,  64  N.  T.  76,  and  other  oases,  there  was  oon- 
structij^e  notice  to  P.'s  grantee  at  that  time  of  the 
prior  unrecorded  deed  and  of  the  rights  acquired  there- 
under. He  also  claims  that  for  more  than  twenty 
years  before  the  land  was  taken  by  the  city  and  the 
awards  made,  he  and  those  under  whom  he  claims 
were  in  the  actual  possession  of  the  land,  claiming 
under  the  conveyance  from  P.,  and  hence  that  his 
title  to  the  award  was  perfect  on  that  account.  The 
persons  who  knew  most  about  the  facts  relating 
to  the  possession  were  at  the  trial  of  this  action  dead, 
and  hence  the  evidence  as  to  such  possession  was  not 
as  certain  and  definite  as  could  be  desired.  But  it 
was  submitted  to  the  jury  under  instructions  as  to  the 
law  which  we  must,  in  the  absence  of  the  charge  or  any 
exceptions  thereto,  assume  to  have  been  proper  and 
satisfactory,  and  their  verdict  in  favor  of  the  plaintiff 
must  be  regarded  as  conclusive  so  far  as  there  was 
any  evidence  upon  which  it  could  be  based.  To  make 
out  the  adverse  possession  in  this  case  it  was  incumb- 
ent upon  the  plaintiff  to  prove  that  the  land  was 
**  usually  cultivated  or  improved,"  or  that  it  was 
''protected  by  a  substantial  indosure."  2  Rev.  Stat. 
294;  Code  of  Proc,  8  88;  Code  of  Civil  Proc,  §  37a 
Here  without  going  particularly  into  the  evidence  we 
are  satisfied  that  there  was  some  evidence  from  which 
the  jury  could  find  that  both  of  the  conditions  men- 
tioned were  satisfied  during  a  period  of  more  than 
twenty  years  preceding  the  date  of  the  awards,  and 
that  plaintiff's  claim  of  adverse  possession  was  there- 
fore well  founded.  Without  therefore  determining 
wjiether  at  the  date  of  the  second  deed  of  P.,  to-wit, 
January  29,  1861,  plaintiff's  grantor  was  iu  the  open, 
notorious  and  actual  possession  of  the  land  within  the 
meaning  of  the  case  of  Brown  v.  Yalkening  and  other 
oases  cited,  we  are  of  opinion  that  for  the  reasons 
stated  the  judgment  should  be  affirmed.  Oct.  5, 1886. 
Paige  v.  Waring.    Opinion  by  Earl,  J. 

Appeait-jitrisdiction  of  Court  or  Appeals- 
Code  Crv.  Proc,  §§191, 1337— appeal  from  decree 

OF  SURROGATE— CONriilCTING  EVIDENCE  ON  ISSUE  OF 

FACT. — The  Court  of  Appeals  has  such  jurisdiction  as 
is  designated  and  created  by  law,  and  no  other.  Such 
jurisdiction  Is  subject  (Code  Civ.  Proc,  §  191)  to  va- 
rious limitations,  exceptions  and  limitations,  and  is 
further  restricted  by  section  1337  of  the  Code,  which 
declares  that  **  a  question  of  fact  arising  under  con- 
fiioting  evidence  cannot  be  determined  upon  such  an 
appeal,  unless  where  special  provision  for  the  deter- 
mination thereof  is  made  by  law."  Beld^  that  the 
amendment  to  section  1337  (L.  1883,  ch.  229)  d\d  not 
enlarge,  or  purport  to  enlarge,  the  appellate  power  of 
this  court,  but  only  regulates  such  appeals  as  by  exist- 
ing laws  were  permitted.  The  decree  of  a  surrogate 
rendered  upon  the  trial  of  an  issue  of  fact  (in  this  case 
a  testator  did  not  execute  a  codicil  to  his  will  under 
duress,  fraud  or  receipt)  is  for  the  purposes  of  review 
regarded  as  a  judgment;  and  the  determination  of  the 
General  Term  on  appeal  therefrom.  If  there  Is  any 
evidence  upon  which  Its  decision  may  reasonably  and 
fairly  stand,  concludes  this  court.  Oct.  5, 1886.  Heto- 
lett  V.  pimer. 

Assessment  —  GONTEAOT  **freb  from  fraud** 
— ITEMS  OF  EXPENSE.  —  For  the  purposes  of  an  as- 
sessment, for  the  construction  of  a  sewer  in  New 
York  city  the  certificate  of  the  commissioners  (act 
1872,  ch.  680)  that  the  contract  is  **  free  from  fraud  " 
is  conclusive.    Matter  of  Kendall,  86  N.  Y.  802,  where 
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fcbej  are  fully  stated,  and  in  ref^rd  to  surveyor's  fees. 
Matter  of  Merriam,  84  N.  T.  607;  Matter  of  Pelton,  85 
Id.  661 ;  Matter  of  Lowden,  88  id.  548,  are  against  peti- 
tioner. On  the  other  hand  the  appeal  by  the  corporation 
should  saooeed.  The  question  presented  by  it  relates 
to  the  item  of  $1,206.58  awarded  to  the  Manhattan 
Qas-light  Company/*  for  the  expense  It  may  be  (the 
contrary  does  not  appear)  of  removing  and  relaying 
their  gas  pipes  in  consequence  of  the  construc- 
tion of  the  sewer  in  question,  and  in  perform- 
ance of  a  duty  to  do  so  imposed  upon  them  by  a 
city  ordinance.  Revision  of  1866,  p.  243,  §  16;  of  1880, 
pp.  105, 106,  §9 166, 171.  The  same  ordinance  declares 
that  all  expenses  or  damage  incurred  or  sustained  by 
Buch  company  shall  form  a  portion  of  the  expenses  of 
such  sewer,  and  be  assessed  and  collected  in  the  same 
manner  as  the  other  expenses  thereof.  Its  disallow- 
ance is  not  justified  by  our  decision  in  Deering's  case, 
03  N.  Y.  861.  The  assessment  then  in  question  was 
for  regulating  and  grading  a  street,  and  an  item  sim- 
ilar to  that  now  under  consideration  was  rejected,  be- 
cause the  occasion  which  required  it  was  not  within 
the  ordinances  above  referred  to.  It  is  otherwise 
with  the  case  now  before  us.  If  the  item  was  for  a 
purpose  different  from  that  suggested,  it  was  the  duty 
of  the  petitioner  to  point  it  out,  and  establish  an  error 
if  one  existed.  In  re  Eager,  46  N.  Y.  109.  It  is  not 
even  alluded  to  in  the  petition,  and  the  proof  is  only 
that  such  an  item  forms  part  of  the  general  sum. 
Counsel  for  petitioner  calls  our  attention  to  the  Mat- 
ter of  Lilienthal,  28  Hun,  641,  and  to  the  Houghton 
case,  20  id.  395.  In  the  first  the  opinion  of  the  court 
does  not  appear,  and  we  have  no  means  of  knowing 
the  circumstances  of  the  case  or  the  view  taken  of 
them.  The  other  seems  to  have  turned  upon  a  pro- 
vision of  the  contract  then  in  question.  In  the  case 
before  us  the  contract  is  not  produced,  nor  is  there 
evidence  that  It  contains  the  provision  on  which  re- 
liance was  placed  in  the  case  cited.  So  far  therefore 
as  the  order  of  the  General  Term  modifies  the  order 
of  the  Special  Term,  it  should  be  reversed,  and  the 
order  of  the  Special  Term  affirmed,  but  in  other  re- 
spects the  order  of  the  General  Term  should  be 
affirmed,  and  the  petition  dismissed,  with  costs  to  the 
city  of  New  York.  Oct.  5»  1886.  In  re  Petition  of  John- 
son.   Opinion  by  Danforth,  J. 

CONTBMFT— EXBGUTOB  ORDERED  TO  PAY  MONEY— 

Code,  §  2565— discretion.— The  exercise  of  the  power 
given  by  section  2555,  Code  of  Civil  Procedure,  which 
provides  that  the  decree  of  a  Surrogate's  Court,  di- 
recting the  payment  of  money,  or  requiring  the  per- 
formance of  any  other  act  by  an  executor  or  adminis- 
trator, when  the  decree  relates  to  the  fund  or  estate* 
may  be  enforced,  if  the  executor  or  administrator  re- 
fuses or  willfully  neglects  to  obey  it,  by  punishing 
him  for  a  contempt  of  court,  is  discretionary  with  the 
court  to  which  application  is  made,  and  when  exer- 
cised, is  not  reviewable  in  this  court.  Ootl  5, 1886. 
Matter  of  Snyder.    Opinion  by  Danforth,  J. 

BiXGISB  ULW— CHARGE  OF  COURT— CONSTITUTIONAIi 

i«AW — ^RULBS  OF  EVIDENCE. — (1)  Defendant  had  from 
September  6, 1880,  to  May  1,  1881,  when  it  was  re- 
voked, a  license  to  sell  liquors,  *  *  *  not  to  be 
drunk  upon  the  premises.  In  an  action  against  him 
for  selling  liquors  *  ♦  •  without  a  license,  the  evi- 
dence of  violations  of  the  license  by  defendant  by  the 
sale  of  liquors  to  be  drunk  upon  the  premises  was  re- 
stricted to  proof  of  sales  limited  to  that  period.  The 
court  charged  the  jury  as  follows:  "The  law  provides 
in  such  case  as  this  that  upon  proof  being  made  of  the 
fact  that  iiquor  was  seen  to  be  drunk  on  the  premises, 
that  is  prima  facie  evidence  that  it  was  sold  with  in- 
tent that  it  was  to  be  drunk  on  the  premises.''  Held, 
that  the  charge  was  authorized  if  applied  to  drinking 


npon  the  premises  during  the  time  he  had  the  li- 
cense, but  not  if  applied  to  the  drinking  of 
liquor  before  September  6  or  after  May  1.  But  as  it 
did  not  appear  that  any  drinking  took  place  before 
the  first  or  after  the  latter  date,  and  defendant's  coun- 
sel failed  to  call  the  attention  of  the  judge  to  the  facts, 
and  ask  for  a  qualification  of  the  charge,  it  must  be 
treated  as  if  applied  only  to  the  period  covered  by  de- 
fendant's license.  (2)  A  statute  which  provides  that 
upon  proof  being  made  of  the  fact  that  liquor  was 
seen  to  be  drunk  on  the  premises,  that  it  was  prima 
facie  evidence  that  it  was  sold  with  the  intent  that  it 
should  be  drunk  on  the  premises  is  constitutional. 
The  general  power  of  the  Legislature  to  prescribe 
rules  of  evidence  and  methods  of  proof  is  undoubted. 
While  the  power  has  its  constitutional  limitations  it  is 
not  easy  to  define  precisely  what  they  are.  A  law 
which  would  practically  shut  out  the  evidence  of  a 
party,  and  thus  deny  him  the  opportunity  for  a  trial, 
would  substantially  deprive  him  of  due  process  of  law. 
It  would  not  be  possible  to  uphold  a  law  which  made 
an  act  prima /ocis  evidence  of  crime  over  which  the 
party  charged  had  no  control,  and  with  which  be 
had  no  connection,  or  which  made  that  prima  fade 
evidence  of  crime  which  had  no  relation  to  a  criminal 
act  and  no  tendency  whatever  by  itself  to  prove  a 
criminal  act.  But  so  long  as  the  Legislature,  in  pre- 
scribing rules  of  evidence  in  either  civil  or  criminal 
oases,  leaves  a  party  a  fair  opportunity  to  make  his 
defense  and  to  submit  all  the  facts  to  the  jury,  to  be 
weighed  bv  them,  upon  evidence  legitimately  bearing 
upon  them,  it  is  difficult  to  perceive  how  its  acts  can  be 
assailed  upon  constitutional  grounds.  Affidavits  in  town 
bonding  acts  and  tax  deeds  have  been  declared  to  be 
prima  facie  evidence  of  regularity  and  validity,  and 
numerous  statutes  of  similar  character  are  to  be  found 
in  this  and  other  States.  In  Commonwealth  v.  Wil- 
liams, 6  Gray  1,  it  was  held  in  a  criminal  prosecution 
for  a  violation  of  the  excise  law,  that  a  statute  which 
provided  that  the  delivering  of  any  spirituous  and  in- 
toxicating liquors  in  or  from  any  building  or  place 
other  than  a  dwelling-house  **  shall  be  deemed  prima 
facie  evidence  of  a  sale,"  was  constitutional  and  valid. 
In  State  v.  Husley,  54  Me.  562,  it  was  held'that  an  act 
which  provided  that  whenever  an  unlawful  sale  of  in- 
toxicating liquors  '4s  alleged,  and  a  delivery  proved, 
it  shall  not  be  necessary  to  prove  payment,  but  such 
delivery  shall  be  sufficient  evidence  of  sale,"  was  con- 
stitutional. In  Howard  v.  Moot,  64  N.  Y.  261,  Allen, 
J.,  said :  '*  The  rules  of  evidence  are  not  an  exception 
to  the  doctrine  that  all  rules  and  regulations  affecting 
remedies  are  at  all  times  subject  to  modification  and 
control  by  the  Legislature.  *  *  ♦  It  may  be  con- 
ceded for  all  the  purposes  of  this  appeal,  that  a  law 
that  should  make  evidence  conclusive  which  was  not 
so  necessarily  in  and  of  itself,  and  thus  precluded  the 
adverse  party  from  showing  the  truth,  would  be  void, 
as  indirectly  working  a  confiscation  of  property  or  a 
destruction  of  vested  rights.  But  such  is  not  the  effect 
of  declaring  any  circumstance  or  any  evidence,  how- 
ever slight,  pWmo/ocic  proof  of  a  fact  to  be  estab- 
lished, leaving  the  adverse  party  at  liberty  to  rebut 
and  overcome  it  by  contradictory  and  better  evi- 
dence." Here  the  fact,  which  is  made  prima  facie 
evidence  of  an  illegal  sale,  takes  place  upon  the  prem- 
ises of  the  person  charged,  has  some  relation  to  and 
furnishes  some  evidence  of  the  alleged  illegal  sale,  and 
occurs  in  a  place  where  liquors  are  authorized  to  be 
kept  and  sold.  To  make  drinking  the  liquor  in  such 
a  place  and  under  such  circumstances  prima  facie  evi- 
dence of  an  illegal  sale  to  the  i>erson  drinking  violates 
no  constitutional  guaranty.  It  leaves  a  party  ample 
opportunity  to  make  his  defense.  It  is  specially  pro- 
vided what  is  now  the  general  law,  that  thepartT  can 
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be  a  witness  in  his  own  behalf  and  thas  it  can  never 
be  difficult  for  him  to  show  what  the  facts  reallj  are. 
The  burden  of  proof  is  not  even  really  changed.  The 
statute  enables  the  prosecutor  to  make  a  prima  facie 
case  bj  proof  of  the  drinking.  But  the  defendant  can 
show  the  circumstances  attending  the  drinking,  his 
relation  thereto,  and  anj  other  facts  tending  to  ab- 
solve him  from  liability,  and  then  on  the  whole  case, 
the  burden  still  rests  upon  thd  prosecution  io  establish 
the  alleged  sale.  The  defendant  has  the 'full  benefit  of 
jury  trial  and  due  process  of  law,  and  a  full  and  fair 
opportunity,  free  from  any  undue  hindrance  or  em- 
barrassment, to  make  his  justification  and  defense. 
Hence  the  charge  resting  upon  the  statute  was  not  er- 
roneous. But  the  statute  need  not  be  invoked  to  up- 
hold the  charge.  Under  the  circumstances  of  this  case 
the  drinking  was  good  common-law  evidence  of  a  sale 
in  violation  of  the  statute.  The  defendant  kept  liquor 
for  sale,  and  was  shown  to  be  engaged  In  selling  it  to 
he  drank  upon  his  premises,  quite  indiscriminately  to 
persons  calling  for  it.  It  is  against  all  experience 
that  he  gave  it  away,  or  that  persons  came  there 
to  drink  liquor  bought  elsewhere.  It  was  in  his  power 
to  prevent  the  drinking  whioVtook  place  from  glasses 
presumably  furnished  by  him.  Evidence  of  the  drink- 
ing under  such  circumstances  was  certainly  prima 
facie  proof  that  the  liquor  was  bought  to  be  drunk 
there,  and  sufficient  to  justify  the  charge.  Oct.  5, 
1886.  Com*8  of  Excise  v.  Merchant,  Opinion  by 
Earl,  «f . 

PbAUDUJ-BNT  convey  ANCB  —  liBASE  OONTATNINQ 
GliAUSB  GIVINO  lilBN— TENANT  REHAININQ  IN  POSSES- 
SION ~  ASSIGNEE    FOR    CREDITORS    HAY   AVOID.  —  A 

lease  containing  the  following  clause :  *'And  it  is  fur- 
ther agreed  that  the  lessor  shall  have  a  lieu  as  security 
for  all  the  rent  and  interest,  gas  bills  and  water  i*ates 
aforesaid,  or  for  any  damage  to  building,  due  from 
lessee,  upon  all  goods,  wares,  chattels,  implements, 
fixtures,  tools  and  all  other  personal  property,  which 
are  to  be  pat  on  the  demised  premises,  belonging  to 
the  lessee,  or  to  any  one  holding  or  claiming  the  de- 
mised premises,  or  any  part  thereof,  under  him  as  as- 
signee, under-tenant  or  otherwise ;  and  such  lien  may 
be  enforced  on  the  non-payment  of  any  of  said  rent, 
interest,  water  rent  or  tax  bills  by  the  taking  of  such 
property  and  the  sale  thereof  in  the  same  manner  as 
in  case  of  a  chattel  mortgage  on  default  thereof;  such 
sale  to  be  made  on  six  days*  notice  posted  upon  the  de- 
mised premises,  or  served  upon  such  lessee,  such  lien 
however  shall  not  be  enforced  against  any  property, 
which  being  a  part  of  the  stock  in  trade,  shall  have 
been  sold  in  the  regular  course  of  busines,*'  is  in  effect 
a  chattel  mortgage,  fraudulent  as  to  creditors,  and 
void  as  to  an  assignee  for  tbe  benefit  of  creditors. 
While  rent  was  due  and  unpaid  the  tenant  made  a 
general  assignment  of  all  his  property,  including  that 
upon  the  leased  premises,  for  the  benefit  of  his  cred- 
itors. On  the  same  day,  and  without  notice,  actual 
or  constructive,  of  any  claim  on  the  part  of  the  plain- 
tiff, the  assignee  took  possession  of  the  property,  and 
soon  thereafter  sold  and  converted  it  into  money,real- 
izing  over  and  above  expenses  about  12,000.  After- 
ward, but  before  the  commencement  of  this  action, 
plaintiff  demanded  of  the  assignee  either  payment  of 
the  rent  accrued  and  due,  '*  or  delivery  of  the  stock  of 
goods,  fixtures  and  other  personal  property  in  the 
store,  to  him  as  such  lessee,  claiming  a  right  and  lien 
under  said  lease  prior  and  superior  to  that  of  said 
Ellis  under  the  assignment.''  Htld^  that  In  this  ac- 
tion to  subject  the  proceeds  of  sale  to  the  payment  of 
the  rent  due  and  unpaid  the  plaintiff  could  not  re- 
cover. It  cannot  be  doubted  that  the  agreement  was, 
as  between  the  lessor  and  lessee,  good  as  a  contract, 
not  only  as  to  property  in  existence  and  on  the  de- 


mised premises  when  the  lease  was  executed,  but  as 
to  that  afterward  acquired  and  brought  on  to  them. 
A  similar  agreement  was  examined  in  McCafl^y  v. 
Worden,  65  N.  T.  459,  and  a  taking  by  the  lessor  of 
property  not  in  existence  where  the  lease  was  made, 
justified  upon  the  ground  that  in  substance  It  had  in 
equity  all  the  characteristics  of  a  mortgage,  or  of  an 
equitable  lien,  which  for  the  purposes  of  that  case  was 
said  to  be  its  equivalent.  There  the  adverse  party  was 
the  lessee.    That  doctrine  was  applied  in  a  similar 
action  (Wisner  v.  Ocumpaugh,  71 N.  T.  113)  against  a 
person  whose  relation  to  the  demised  premises  pre- 
cluded him  from  acquiring  any  rights  adverse  to  those 
of  the  lessor,  and  who  therefore  was  in  no  better  posi- 
tion*£han  the  lessee.  Here  the  question  was  in  equity, 
and  is  raised  by  the  lessor  agaiust  an  assignee  for  the 
benefit  of  the  creditors  of  the  lessee.     In  the  oases 
cited  the  lessor  had  obtained  possession  of  the  things 
in  dispute,  and  the  first  decision  turned  upon  the  val- 
idity of  the  agreement  as  to  non-existent  property ; 
the   other  upon    the   priority   of   the  plaintiff.     So 
in  Hale  v.  Omaha  Nat.   Bank.  49  N.  T.  626,  there 
was  an  agreement  for  a  future  lien,  and  this  was  held 
to  be  sufficient  against  a  defendant  who  made  no  title 
to  the  property  as  purchaser,  creditor  or  otherwise, 
and  had  nothing  but  a  naked  possession  tortlously  ac- 
quired.   In   other  words,  the  defendant  showed  no 
right  to  question  the  plaintiff's  claim.    Here  the  as- 
signment to  the  defendant  is  conceded  to  be  valid.and 
it  is  found  that  under  it  he  had  taken  possession  of 
the  property,  and  actually  sold  it  without  notice  of  the 
plalntiifs  claim,  or  the  agreement  upon  which  the 
claim  was  made;  but  notwithstanding  all  this,  he  has 
still  the  avails  of  the  property  in  his  hands,  and  if  the 
appellant  is  right  in  his  contention  that  the  defend- 
ant's position  is  not  better  than  that  of  the  lessee,  the 
plaintiff's  lien  will  upon  general  principles  of  equity 
follow  those  proceeds.    We  cannot  agree  however  on 
that  contention.    The  defendant  represents  creditors, 
and  may  treat  as  void  all  agreements  made  in  fraud 
of  their  rights.    Laws  of  1858,  oh.  814.    He  has  greater 
power  for  this  purpose  than  the  creditor  himself.  The 
creditor  can  assert  no  right  until  by  judgment  and 
execution  he  has  a  lien,  or  a  right  to  a  lien,  upon  the 
specific  property,  but  in  favor  of  an  assignee  for  bis 
benefit,  the  Legislature  has  substituted  a  statutory 
right  in  place  of  these  conditions.    Southard  v.  Ben- 
ner,  72  N.  Y.  424.    The  defendant  availed  himself  of 
this  right,  and  upon  the  facts  found  by  the  trial  judge 
his  action  in  so  doing  must  be  upheld.    There  was  not 
only  no  delivery  or  change  of  possession  of  the  things 
covered  by  the  agreement,  but  it  was  understood  be- 
tween the  parties  that  there  should  bo  neither.    It 
was  therefore  void  both  at   common   law  (Twyne's 
case,  3  Coke,  80)  and  by  statute.    2  Rev.  Stat.  136,  $  5. 
It  is  true,  as  the  appellant  says,  the  clause  is  not  in  ex- 
press terms  characterized  as  a  mortgage,  nor  are  the 
words    **sale,*'    "transfer,"  or  ** assignment "  to  be 
found  therein,  but  that  does  not  matter.    It  takes  ef- 
fect as  a  mortgage,  and  the  '*  lien  as  security  *'  is  given 
by  agreement,  or  to  take  the  exact  words,  "  it  is  *'  be- 
tween the  parties  '* further  agreed'*  to  that  effect. 
While  its  object  may  have  been  to  give  one  creditor 
priority  over  another  creditor,  it  also  involves  a  se- 
cret trust  in  favor  of  the  owner  of  the  goods,  and 
forms  the  very  cover  of  fraud  which  the  statute  con- 
demns by  declaring  that  **  every  assignment  of  goods 
and  chattels  by  way  of  mortgage  or  security,  or  upon 
any  condition  whatever,"  unaccompanied  by  delivery, 
"  and  followed  by  an  actual  and  continued  change  of 
possession,  shall  be   presumed   to   be  fraudulent  as 
against  the  creditors  of  the  vendor."    Nor  is  it  of  any 
consequence  when  the  debt  provided  for  by  the  assign- 
ment was  created,  whether  before  or  after  the  lease 

was  executed.    It   is   enough   that  the   relation   of 

igitiz  ^ 
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debtor  and  creditor  existed  at  some  time  whilst  suoh 
goods  aud  chattels  remained  in  possession  of  the  ven- 
dor or  assignor.  2  Rev.  Stat.  136,  §  6.  It  is  Inconsistent 
not  only  with  this  statnte,  but  with  the  principles  of 
eqaity,  that  such  a  lien  should  be  successfully  set  up 
to  the  exclusion  of  honajlde  creditors,  and  we  are  re- 
ferred to  no  case  where  it  has  been  done.  The 
equity  of  the  defendant  as  a  mere  representa- 
tive of  creditors  is  at  least  equal  to  that  of  the 
plaintiff,  while  the  former  has  superadded  to  his 
equity  the  legal  advantage  of  possession,  and  the  stat- 
utory authority  to  treat  as  void  a  conveyance  in  fraud 
of  the  rights  of  creditors.  In  these  respects  his  posi- 
tion is  better  than  that  of  the  lessee,  and  equal  to  that 
of  a  creditor  with  judg^nent  and  execution.  But  the 
learned  counsel  for  the  appellant  argues  that  there 
was  no  evidence  to  sustain  the  eleventh  finding: 
mtpra,  viz.,  that  showing  a  fraudulent  arrangement  at 
the  time  of  the  execution  of  the  lease,  and  therefore 
that  the  provisions  of  the  act  of  1868,  as  to  the  powers 
of  assignees,  are  not  brought  Into  operation.  Conced- 
ing It  to  be  valid  t>etweeu  the  parties,  as  we  have  done, 
we  think  It  fraudulent  upon  Its  face  as  to  creditors, 
and  therefore  void  as  to  the  plaintiff,  their  assignee. 
The  lessee  was  a  retail  merchant.  The  lease  in  terms 
permits  him  to  sell  his  stock  In  the  regular  course  of 
business,  and  relieves  so  much  of  it  from  the  lien.  lie 
in  fact  carried  on  the  business  the  same  after  the  lease 
as  before.  The  stock  of  goods  fluctuated,  and  the 
plaintiff  had  notice  that  It  would  do  so  when  he  gave 
the  lease;  he  also  knew  that  the  defendant  was  to,  and 
did  continue  the  business  in  that  way.  There  was  no 
restraint  upon  him  In  regard  to  it,  or  the  disposition 
of  the  money  when  the  goods  were  sold.  We  think 
the  finding  was  fully  Justified  by  Edgell  v.  Hart,  9  N. 
Y.  218,  and  Tardner  v.  McEwan,  19  id.  123.  Oct.  5, 
1886.    Reynolds  Y,EIH8, 

Highway  —  DBDicATiON  and  acceptance  —  ob- 
struction.—The  defendant  is  the  owner  of  lands 
abutting  on  the  easterly  side  of  the  public  highway. 
About  eight  years  prior  to  the  commencement  of  this 
action  she  set  back  the  fence  or  wall  on  said  highway 
In  front  of  her  premises  some  ten  or  eleven  feet ;  and 
substituted,  marking  the  same  boundary  or  monu- 
ment of  her  lands,  where  the  fence  or  wall  had  there- 
tofore stood,  a  row  of  trees  as  well  as  surveyor's 
stakes.  The  plain tiffis  alleged  that  these  acts  consti- 
tuted a  dedication  to  the  public  of  this  strip  of  laud 
on  the  side  of  the  highway.  No  other  dedication  nor 
any  express  acceptance  by  the  public  apthorities  was 
alleged  or  attempted  to  be  shown.  It  was  by  these 
acts  alone  that  the  fact  of  dedication  was  claimed  to 
be  proved.  In  place  of  acceptance,  user  by  the  public 
was  alleged  and  relied  on.  We  think  there  is  nothing 
In  the  record  to  show  that  the  strip  of  land  in  ques- 
tion was  not  left  open  for  the  pleasure  or  convenience 
of  the  owner  rather  than  the  accommodation  of  the 
public,  but  assuming  the  act  of  the  owner  to  be  equiv- 
ocal and  consistent  with  a  dedication  to  the  public,  it 
Is  plain  there  has  been  no  acceptance  on  its  part,  nor 
suoh  actual  user  as  might  take  its  place.  The  plalu- 
tifb  do  not  aver  acceptance,  and  the  only  one  of  them 
who  testifies,  states  that  he  never  heard  of  any  dedica- 
tion of  the  land.  The  act  relied  on  as  an  act  of  dedi- 
cation Is  the  setting  back  by  the  defendant  of  her 
fence  and  placing  trees  on  the  old  line.  The  alleged 
user  is  for  a  highway  with  her  knowledge  and  consent. 
We  are  referred  to  no  evidence  of  this  and  find  none. 
An  owner  of  land  cannot  by  the  mere  removal  of  his 
fence  Impose  upon  the  public  a  strip  of  land  as  a 
street,  nor  can  the  public  deprive  the  owner  of  any 
right  or  interest  in,  or  control  over  it,  by  that  circum- 
stance. Here  there  was  nothing  more.  There  was 
neither  an  actual  gift  by  the  owner  of  the  land,  nor  a 
user  by  the  public;  no  evidence  by  word,  or  by  any  de- 


cisive act  of  an  intent  even  to  give  or  dedicate,  and 
the  motion  to  dismiss  the  complaint  should  have  been 
granted.  We  are  also  of  opinion  that  the  action  «s 
misconceived.  It  Is  In  equity,  and  the  only  relief 
sought  is  that  the  defendant  be  compelled  to  remove 
so  much  of  her  fence  as  she  has  already  restored  to 
Its  former  position  and  be  restrained  by  Injunction 
from  replacing  the  rest.  The  plaintiffs  sue  as  com- 
missioners of  highways.  The  statute  has  defined  their 
duty  and  vested  them  with  power  to  execute  it.  Upon 
the  plaintiffs*  theory,  the  defendant  has  obstructed 
the  highway.  The  statute  prescribes  the  method  of 
procedure  on  their  part.  That  she  threatens  stlU 
further  to  obstruct  It  can  give  them  no  cause  of  ao" 
tlon.  If  she  executes  the  threat,  they  have  in  a 
proper  case  the  power  of  summary  removal  of  the 
fence  at  her  expense,  but  If  the  encroachment  be  de- 
nied, the  Issue  must  go  before  a  jury.  1  Rev.  Stat., 
tit.  1,  p.  1,  ch.  16,  art.  5,  as  amended  by  Laws  of  1878, 
ch.245;  Coykendallv.  Durkee,  13  Hun,  260.  Oct,  5, 
1886.    Jiozell  V.  Andrews.    Opinion  by  Danforth,  J. 

MAURIAGE— release  of    dower— CONVEYANCE  DE- 
FEATED BY  PARAMOUNT    TITUE — DOWER   RESTORED. — 

The  joinder  by  a  married  woman  with  her  husband  in 
a  deed  or  mortgage  of  his  lands  does  not  operate  as  to 
her  by  way  of  passing  an  estate,  but  inures  simply  as 
a  release  to  the  grantee  of  the  husband,  of  her  future 
contingent  right  of  dower  in  the  granted  or  mort- 
gaged premises.  In  aid  of  the  title  or  Interest  conveyed 
by  his  deed  or  mortgage.  Her  release  attends  the  title 
derived  from  the  husband,  and  Concludes  her  from 
afterward  claiming  dower  In  the  premises  as  against 
the  grantee  or  mortgagee,  so  long  as  there  remains  a 
subsisting  title  or  interest,  created  by  his  conveyance. 
But  it  is  the  generally  recognized  doctrine  that  when 
the  husband's  deed  Is  avoided,  or  ceases  to  operate,  as 
when  it  is  set  aside  at  the  instance  of  creditors,  or  is 
defeated  by  a  sale  on  execution  under  a  prior  judg- 
ment, the  wife  is  restored  to  her  original  situation, 
and  may  after  the  death  of  her  husband,  recover 
dower  as  though  she  had  never  joined  in  the  convey- 
ance. Robinson  v.  Bates,  3  Mete.  40;  Maloney  v. 
Horan,  49  N.  Y.  Ill;  KetzmlUer  v.  Van  Rensselaer,  10 
Ohio  St.  63;  Llttlefleld  v.  Crocker,  3  Me.  192.  In  short, 
the  law  regards  the  act  of  the  wife  In  joining  In  the 
deed  or  mortgage,  not  as  an  alienation  of  an  estate, 
but  as  a  renunciation  of  her  inchoate  right  of  dower 
in  favor  of  the  grantee  or  mortgagee  of  her  husband, 
in  and  of  the  title  or  interest  created  by  his  convey- 
ance. It  follows  therefore  that  her  act  in  joining  in 
the  conveyance  becomes  a  nullity  whenever  the  title 
or  Interest  to  which  the  renunciation  Is  Incident  is 
itself  defeated.  Scrlb.  Dower,  ch.  12,  §49.  The  wlfe*s 
deed  or  mortgage  of  her  husband*8  lands  cannot  stand 
independently  of  the  deed  of  her  husband  when  not 
executed  in  aid  thereof,  nor  can  she  by  joining  with 
her  husband  in  a  deed  of  lands  to  a  stranger  in  which 
she  has  a  contingent  right  of  dower,  but  in  which  the 
husband  has  no  present  Interest,  bar  her  contingent 
right.  Marvin  v.  Smith,  46  N.  Y.  671.  These  princi- 
ples are,  we  think,  decisive  of  this  case.  The  plaln- 
tlff^s  mortgagee  has  been  defeated  by  the  paramount 
title  derived  under  the  execution  sale.  It  was  the 
husband's  mortgage,  and  not  the  mortgage  of  the  wife, 
except  for  the  limited  aud  special  purpose  indicated. 
The  lien  of  the  mortgage,  as  a  charge  on  the  lands  of 
the  husband,  had  by  the  execution  sale  been  sub- 
verted and  destroyed.  Nor  can  the  security  be  con- 
verted Into  a  mortgage  of  the  widow's  dower,  now 
consummated  by  the  death  of  her  husband.  This 
would  be  a  perversion  of  Its  original  purpose.  Her 
act,  in  signing  the  mortgage,  became  a  nullity  on  the 
extinguishment  of  the  lien  on  the  husband's  lands.  If 
on  the  execution  sale  there  had  been  a  surplus  appli- 
cable to  the  mortgage,  it  might  very  well  be  held  that 
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the  widow  oould  not  be  endowed  thereiu,  except  after 
the  mortgage  bad  beeu  satisfied.  The  surplus  would 
represent  in  part  the  mortgaged  premises.  See  Elmen- 
dorf  V.  Looltwood,  67  N.  Y.  822.  Oct.  6, 1886.  Hinch^ 
liffe  V.  Stuck,    Opinion  by  Andrews,  J. 

Partnership— FRAUDULENT  compromise  of  firm 
DEBT— ACCOUNTING.— In  an  action  brought  hj  one 
member  of  a  firm  against  his  copartners  to  recover  for 
a  collusive  and  fraudulent  settlement  of  a  firm  claim 
by  them  for  less  than  the  amount  actually  due,  the 
plaintiff  can  recover  only  his  individual  share  of  the 
amount  lost  to  the  firm  by  reason  of  the  fraud.  Be- 
fore the  plaintiff  can  have  judgment  in  such  an  action 
there  must  be  a  settlement  of  the  partnership  accounts 
to  ascertain  the  amount  he  is  entitled  to  as  a  member 
of  the  firm.  Oct.  5,  1886.  Swtet  ▼.  Jlf orrtsoi*.  Opin- 
ion by  Finch,  J. 

PLBADINQ  —  UNVERIFIED    ANSWER  —  WHEN  MAT 

SERVE.— In  an  action  brought  against  a  defendant  to 
recover  a  debt  due  by  a  manufacturing  corporation  of 
which  he  was  a  trustee,  because  of  his  failure  to  make 
the  annual  report  required  by  the  general  manufactur- 
ing act,  the  defendant  may  serve  an  unverified  ans- 
wer to  a  verified  complaint.  The  Code  of  Civil  Pro- 
cedure provides  that  the  verification  of  an  answer  may 
be  omitted — where  not  otherwise  expi'essly  prescribed 
— where  the  party  pleading  would  be  privileged  from 
testifying  as  a  witness  concerning  an  allegation  or  de- 
nial contained  in  the.  pleading.  $523.  Section  837  de- 
clares that  a  witness  shall  not  be  required  to  give  an 
answer  which  will  tend  to  expose  him  to  a  penalty  or 
forfeiture.  This  action  is  brought  against  the  defend- 
ant to  recover  a  debt  due  by  a  manufacturing  corpo- 
ration of  which  he  was  trustee,  and  he  is  sought  to  be 
made  liable  therefor  on  the  ground  that  he  failed  to 
make  the  annual  report  required  by  the  general  man- 
ufacturing law.  The  action  is  not  to  recover  a  debt 
which  he  owes,  but  to  impose  upon  him,  as  a  penalty 
for  his  default,  the  payment  of  the  debt  of  the  corpo- 
ration. We  have  repeatedly  held  that  such  an  action 
is  an  action  for  a  penalty  or  forfeiture.  Any  admis- 
sion which  he  might  make  in  his  answer,  in  support 
of  the  plaintiff's  allegations,  would  therefore  necessa- 
rily tend  to  expose  him  to  a  penalty.  Merchants'  Bank 
V.  Bliss,  86N.  Y.  412;  Veeder  v.  Baker,  83  id.  156; 
Stokes  V.  Stickney,  96  id.  326.  The  liability  sought  to 
be  enforced  against  the  defendant  does  not  arise  out 
of  any  contract  obligation,  but  is  imposed  by  the  stat- 
ute as  a  penalty  for  disobedience  of  its  requirement. 
The  distinction  between  the  nature  of  this  liability 
and  that  of  stockholders  under  the  same  statute  is 
clearly  pointed  out  in  Wiles  v.  Suydam,  64  N.  Y.  173; 
Veeder  v.  Baker,  83  id.  153,  160.  This  action  is  not 
founded  on  any  debt  owing  by  the  defendant.  The 
debts  owing  by  the  company  are  made  the  measure  of 
the  penalty.  Oct.  5,  1886.  Qadaden  v.  Woodward, 
Opinion  by  Bapallo,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Chattei«  mortgage— mares— colts.— Where  chat- 
tel mortgages  are  executed  upon  the  dams  of  colts  be- 
fore the  latter  are  foaled,  the  mortgages  attach  to  the 
colts  until  they  are  weaned,  and  they  are  not  liable  to 
attachment  by  a  creditor  of  the  mortgagor.  The  right 
of  possession  of  the  colts  follows  the  dams,  for  the 
reason  that  the  two  cannot,  or  ought  not  to  be  sepa- 
rated ;  and  when  a  mare  having  a  young  colt  is  sold, 
the  foal  usually  goes  with  her,  unless  by  express  agree- 
ment it  is  retained  by  the  seller.  The  reason  for  this 
rule  rests  upon  the  necessity  of  permitting  the  foal  to 
draw  nortore  from  the  dam  until  weaning  time.    As 


between  the  mortgagor  and  mortgagee,  this  rule,  we 
think,  is  not  only  supported  by  reason,  but  it  has  the 
sanction  of  authority.  See  the  following  cases :  Win- 
ter V.  Landphere,  42  Iowa,  471;  Funk  v.  Paul,  64  Wis. 
35;  Hughes  v.  Graves,  1  Litt.  817:  Evans  v.  Merriken, 
8  Gill  &J.d9;  Forman  v.  Proctor,  9  B.  Mou.  124; 
Fowler  v.  Merrill,  11  How.  375, 396;  Kellogg  v.  Lovely, 
46  Mich.  131 ;  Darling  v.  Wilson,  60  N.  H.  59.  The  at- 
taching creditor  acquires  through  his  attachment  no 
higher  or  better  right  to  the  property  seized  than  was 
held  by  the  defendant  when  the  attachment  was  lev- 
ied, unless  some  fraud  or  collusion  of  the  parties  would 
change  tbe  rights  of  those  concerned.  Thomas  v.  Hill- 
house,  17  Iowa,  67.  Iowa  Sup.  Ct.,  Oct.  12,  1886.  Rod- 
gers  v.  Highland.    Opinion  by  Beck,  J. 

EVIDEN  CB— ADUIiTERT  —  PREPONDERANCE.  —  The 

rule  as  to  the  strength  and  quality  of  testimony  re- 
quired to  justify  a  finding  of  guilt,  where  the  issue  in 
a  civil  action  involves  a  charge  of  crime  other  than 
adultery,  having  been  established  by  repeated  judg- 
ments of  this  court,  we  have  concluded,  after  much 
deliberation,  that  the  same  rule  should  obtain  when 
adultery  is  charged  in  an  action  for  a  divorce.  That 
rule  is  that  the  issue  should  be  determined  by  the 
clear  and  satisfactory  preponderance  of  the  evidence. 
The  jury  in  such  a  case  should  be  so  instructed,  but 
not  that  the  crime  must  be  proved  beyond  a  reasona- 
ble doubt  before  they  can  properly  find  it  has  been 
committed.  This  rule  may  not  differ  greatly  from 
that  stated  in  Berckman  v.  Berckmau,  17  N.  J.  £q. 
454.  where  is  is  said  that  '*  the  evidence  must  be  such 
as  to  satisfy  the  human  mind,  and  leave  the  careful 
and  guarded  judgment  of  the  court  free  from  any  con- 
scientious and  perplexing  doubts  as  to  whether  the 
charge  be  proved  or  not;"  or  from  the  rule  laid  down 
by  Lord  Stowell  in  Loveden  v.  Loveden,  4  Eng.  Ecc. 
461,  to.the  effect  that  to  justify  a  finding  that  the  crime 
charged  has  been  committed,  '*  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of 
a  reasonable  and  just  man  to  the  conclusion.*'  These 
rules  received  the  approval  of  Chief  Justice  Dixon  in 
Freeman  v.  Freeman,  supra.  But  whether  those 
rules,  and  that  herein  laid  down  and  adopted,  do  or 
do  not  differ,  the  latter  rule  occupies  middle  ground 
between  a  mere  doubtful  or  uncertain  preponderance 
of  proof  on  the  one  hand,  and  that  degree  of  absolute 
proof  implied  in  the  formula  **  beyond  a  reasonable 
doubt  *'  on  the  other,  and  is,  we  believe,  the  sounder 
and  safer  rule.  These  views  are  simply  sustained  by 
high  authority.  In  1  Greenl.  Ev.,  §  13a,  note  a  (4th 
ed.  1883),  it  is  said:  ''There  seems  to  be  at  the  pres- 
ent time  no  exception  In  the  United  States  to  the  two 
rules  (1)  that  in  criminal  cases  the  jury  must  be  satis- 
fied beyond  a  reasonable  doubt  by  tbe  proof,  and  (2) 
that  in  civil  cases  they  may  decide  upon  the  mere  pre- 
ponderance of  evidence.  The  rule,  that  when  a  crimi- 
nal act  is  alleged  in  a  civil  suit,  tbe  proof  of  the  crimi- 
nal act  must  satisfy  the  jury  beyond  a  reasonable 
doubt,  has  now  been  abandoned  in  most  States,  and 
the  same  rule  applied  to  these  as  to  other  civil  cases.*' 
Many  oases  are  there  cited  to  support  the  proposition. 
In  a  very  late  case,  decided  by  the  Court  of  Appeals  in 
New  York  (Allen  v.  Allen,  101  N.  Y.  658)  the  same  rule 
is  laid  down.  The  action  was  for  divorce,  and  the  is- 
sue upon  a  charge  of  adultery.  The  court  say:  **  We 
understand  the  rule  to  be  that  In  a  civil  action  the  fact 
of  adultery  may  be  proved  by  such  facts  and  circum- 
stances as  under  the  rules  of  law  are  legal  evidence, 
admissible  in  a  court  of  justice,  which  clearly  satisfy 
the  mind  of  the  tribunal  which  is  required  to  pass 
apon  the  question  of  the  commission  of  the  act.  In 
weighing  the  evidence,  and  considering  the  facts  and 
circumstances,  great  care  is  necessary,  on  the  one 
hand,  not  to  be  misled  by  circumstances  reasonably 
capable  of  two  interpretations— into  giving  them  an 
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evil  rather  tbau  an  iDDOoent  one;  nor  on  the  other  by 
refusing  to  give  them  their  plain  and  natural  signifl- 
oanoe,  on  the  theory  that  a  different  standard  of  judg- 
ment applies  to  such  cases  from  that  which  in  ordi- 
nary transactions  guides  the  conclusions  of  intelligent 
and  conscientious  men.  The  circumstances  must  be 
considered  separately  and  as  a  whole.  The  single 
threads  of  circumstances  may  be  weak,  but  united 
they  often  lead  with  assured  conviction  to  the  final 
fact  which  is  the  subject  .of  the  investigation.  Wil- 
liams V.  WilUams,  1  Hagg.  Cons.  299;  Durant  v.  Du- 
rant,  1  Hagg.  Ecc  748;  2  Greenl.  Ev.,  §§  40,  41.  Wis. 
Sup.  Ct.,  Oct.  12, 1886.  PoeHnerY,  Poertner.  Opinion 
by  Lyon,  J. 

Tradb-marks—in  materiai^— **  tin  tag."— There 
can  be  no  valid  trade-mark  in  a  piece  of  tin  used  as  a 
tag  for  tobacco,  regardless  of  its  color,  shape,  or  in- 
scriptions upon  it,  and  no  one,by  using  it  as  a  label  or 
tag  for  goods,  can  acquire  an  exclusive  right  in  a  popu- 
lar designation  applied  by  the  public  to  such  goods,  as 
"Tin  Tag."  Complainants  aver  that  they  have  the 
exclusive  right  to  employ  a  tin  tag,  whatever  its  ap- 
pearance, color,  or  shape,  and  state  that  they  bring 
this  bill  for  the  purpose  of  establishing  and  maintain- 
ing their  exclusive  right  to  the  use  of  the  piece  of  tin 
of  any  shape  as  a  trade-mark  for  plug  tobacco,  and  to 
prevent  the  use  upon  plug  tobacco  not  made  by  them 
of  pieces  of  tin  which  would  cause  said  tobacco  to  be 
sold  in  the  market  as  **  Tin  Tag  Tobacco  "  or  **  Tin  Tag 
Plug.''  Tin  is  one  of  the  common  metals  in  use  by 
the  public  for  a  very  large  variety  of  purposes.  It  is 
easily  stamped  or  impressed  with  letters,  figures,  or 
characters,  or  cut  into  various  shapes,  and  takes  read- 
ily different  colors  or  shades  besides  its  natural  metal- 
lic lustre;  and  like  paper,  becomes  the  vehicle  or  ma- 
terial for  receiving  whatever  impression  or  color  may 
be  stamped  upon  it.  It  seems  to  me  It  would  be  as 
reasonable  to  assume  that  the  complainants  could 
have  adopted  paper  or  wood,  or  a  piece  of  cloth  or 
leather,  as  a  badge  or  indicia  of  their  goods,  as  that 
they  could  have  taken  a  piece  of  tin.  That  they  had 
a  right  to  appropriate  to  their  exclusive  use  a  piece  of 
tin,  without  regard  to  its  color,  shape,  or  the  charac- 
ters or  letters  it  bears,  does  not  seem  to  me  to  be 
within  the  scope  and  purpose  of  the  law  of  trade- 
marks. I  think  It  may  be  taken  as  established  by  the 
proof  that  the  words  "Tin  Tag  '*  do  not  now  designate 
complainants*  goods,  or  goods  manufactured  by  the 
complainants  upon  the  market  or  the  trade,  and  that 
plug  tobacco  made  by  other  manufacturers  is  now 
designated  and  sold  by  the  name  of  "Tin  Tag'*  to- 
bacco, although  not  labelled  or  branded  with  such 
name,  because  they  bear  a  tin  label  or  tag  of  some 
form.  But  if  the  public  has  been  Imposed  upon,  or 
the  goods  of  others  have  been  sold  as  the  goods  of 
complainants,  to  the  damage  of  complainants,  it  is 
because  complainants  were  unfortunate  in  the  selec- 
tion of  a  designation  for  their  goods,  and  made  their 
claim  to  the  use  of  tin  as  their  trade-mark  more 
broadly  than  the  law  will  permit;  and  if  goods  of 
other  manufacturers  are  now  known  and  sold  by  the 
name  of  **TinTag,"it  Is  not  because  they  are  so 
branded,  named,  or  designated,  but  as  a  short  and 
popular  mode  of  describing  all  goods  marked  with  tin 
tags.  If  other  dealers  have  the  right  to  use  tin  as  a 
material  from  which  to  make  a  tag  or  label,  they  can- 
not be  held  to  violate  complainants*  rights,  because 
the  public  designate  all  goods  marked  with  a  tin  label 
as  "Tin  Tag*'  goods.  If  complainants  had  put  upon 
the  market  goods  marked  with  paper,  wood,  or  leather 
tags,  and  such  goods  had  come  to  be  popularly  known 
and  designated  In  the  trade  as  "Paper  Tag,"  "Wood 
Tag,"  or  "  Leather  Tag,"  complainants  could  not  by 
such  use  acquire  the  right  to  prevent  all  other  persons 
from   putting  a   paper,  wooden,  or  leather  tag  upon 


similar  goods,  because  the  use  of  such  materials  is  a 
right  common  to  all,  and  cannot  be  exclusively  appro- 
priated by  any  one.  The  use  of  arbitrary  terms  such 
as  "Tin  Tag"  or  "Wood  Tag"  by  a  manufacturer,  to 
indicate  goods  produced  or  sold  by  him,  might  be  al- 
lowable if  the  person  so  using  the  name  or  words 
branded  them  upon  his  goods,  or  in  any  way  gave  tbe 
goods  the  name,  but  that  would  give  no  right  to  the 
exclusive  use  of  the  tin  or  wood  as  a  material  to  desig- 
nate the  goods.  A  person  may  appropriate  any  word, 
figure,  or  emblem  as  a  trade-mark,  but  that  does  not 
give  an  exclusive  right  to  the  use  of  the  well-known 
material  substances  upon  which  the  word,  figure,  or 
emblem  may  be  impressed  or  engraved.  I  am  there- 
fore of  opinion  that  this  bill  should  be  dismissed  for 
want  of  equity ;  but  this  disposition  of  the  case  is 
made  without  prejudice  to  the  complainants*  right  to 
sue  upon  any  of  Its  specific  trade-marks  depending  on. 
the  coloring,  design,  shape,  or  letterings  on  the  tin 
label.  Cir.  Ct.,  N.  D.  111.,  July  26,  1886.  LorUlard  v. 
Pride,    Opinion  by  Blodgett,  J. 


OROTIOS. 


THE  statue  of  Grotius,  which  is  to  be  unveiled  at 
Delft,  hla  native  town,  to-day  (Sept.  17)  is  not  one 
of  those  tardy  monuments  which  the  world,  in  a  mo- 
ment of  contrition  for  past  neglect,  Is  in  the  habit  of 
voting  to  the  memory  of  its  benefactors.  For  two 
centuries  and  a  half  the  great  Dutchman's  name  has 
been  a  name  to  conjure  with.  If  not,  strictly  speak- 
ing, the  founder  of  international  law,  he  was  the 
father  of  international  morality.  If  his  ethical  sys- 
tem was  baaed  upon  a  faulty  principle,  and  if  he  con- 
fused the  duty  and  the  practice  of  nations,  the  lofty 
and  Christian  ideals  of  international  dealing  which  he 
sketched  for  the  consideration  of  princes  and  princi- 
palities have  never  been  superseded,  and  civilization 
still  labors  after  some  of  them  In  vain.  It  is  true  that 
his  great  work  is  cumbered  by  tedious  and  in^levaut 
quotations,  vitiated  for  modem  philosophers  by  false 
postulates,  and  disfigured  by  theological  casuistry. 
Many  of  his  propositions  are  now  superfluous.  The 
growth  of  tolerance  in  religion  has  made  it  unneces- 
sary to  labor  the  point  that  wars  are  unjust  which  are 
made  in  order  to  fulfill  a  scriptural  prophecy.  But 
amid  the  din  and  tumult  of  the  thirty  years'  war  tbe 
counter  theory  might  well  have  found  supporters. 
Not  even  Grotius  himself  had  grasped  the  modern 
idea  of  religious  toleration.  Although  he  denounces 
the  persecution  of  heretics,  and  with  more  hesitation, 
the  making  war  on  pagan  nations,  he  proves  elabo- 
rately that  war  may  Justly  be  levied  on  those  who  set 
religion  at  naught  when  they  have  had  the  advantage 
of  a  Christian  education.  Not  only  the  cooling  down 
of  religious  passions,  but  the  diminished  importance 
of  tbe  dynastic  principle  in  European  politics,  has, 
since  Grotius  wrote,  put  many  vexed  questions  to 
sleep ;  such  for  Instance  as  caused  him  to  lay  down 
that  "when  there  Is  no  want  of  opportunity  of  mar- 
riage, any  marriage  denied  cannot  supply  a  cause  for 
war." 

But  although  Grotius  touched  and  dwelt  upon 
themes  which  are  obsolete,  and  left  untouched  many 
others  which  are  now  of  supreme  importance,  his 
words  are  treasured  up  by  text- writers  as  pearls  of 
wisdom.  He  is  their  beginning— a  Jovt  principium; 
and  sometimes  they  get  no  further  than  he  takes 
them.  He  is  also  their  Informing  spirit.  He  led  the 
way  in  adapting  the  private  morality  of  Christians  to 
the  relations  between  State  and  State.  Until  the  pub- 
lication of  the  "De  Jure  Belli  ac  Pacis"  the  employ- 
ment of  force  and  fraud  as  the  proper  solvents  of  in- 
ternational difficulties  had  never  been  seriously  called 
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in  qaestioD.  Grotius  was  the  first  to  whisper  in  the 
ears  of  goverumeuts  that  regard  for  the  rights  of 
others,  as  well  as  self  interest,  ought  to  have  some 
Yoioe  In  shaping  their  conduot.  His  extreme  scrupu- 
lonsness — as  where  he  lays  down  that  those  who  hare 
deserved  war  maj  not  defend  themselves,  or  again, 
that  even  the  hangman  ought  to  decide  in  each  case 
whether  the  sentence  is  a  just  one  before  he  proceeds 
to  his  sad  ofiSee — has  found  few  imitators  or  admirers. 
But  his  vindication  of  conscientiousness  in  interna- 
tional dealings,  although  occasionally  pushed  to  an 
extravagant  length,  has  produced  a  lasting  impression 
upon  the  public  life  of  Europe. 

It  would  be  interesting  to  inquire  how  far  the  pres- 
ent practice  of  international  morality  has  come  up  to 
the  ideals  of  Grotius,  or  how  far  these  are  regarded  as 
visionai7  goals,  to  which  mankind  can  but  faintly  as** 
pire.  Grotius  insists  that  a  State  ought  not  to  go  to 
war  except  for  a  just  cause.  His  definition  of  a  just 
cause  is  sometimes  vitiated  by  being  deduced  from  an 
imaginary  **  natural  law."  When  he  argues  that  the 
desire  for  liberty  or  autonomy  does  not  justify  a  resort 
to  arms  he  is  at  variance  with  a  large  class  of  modern 
politicians,  which  regards  autonomy  as  the  only  thing 
except  self-defense  really  worth  fighting  for.  It  would 
be  curious  to  know  whether  Russia  subscribes  to 
another  of  his  doctrines,  that  a  claim  to  gratitude,  as 
it  cannot  be  prosecuted  in  a  court  of  justice,  so  also 
cannot  be  asserted  by  force  of  arms,  or  in  other  words, 
by  an  occupation.  *' It  is  unjust,"  Grotius  says,  *  to 
claim  lauds  on  the  ground  of  having  discovered  them, 
when  they  are  occupied  by  another,  even  though  the 
possessors  be  bad  men,  with  wrong  notions  of  God  and 
dull  inteUects.** 

How  many  States  at  this  day  recognize  any  such 
right  on  the  part  of  barbarous  aborigines?  '* There  is 
an  intolerable  doctrine  in  some  writers  that  by  the  law 
of  nations  we  may  rightly  take  arms  against  a  power 
which  is  increasing,  and  may  increase,  so  as  to  be  dan- 
gerous." Here  Grotius  seems  to  impugn  the  whole 
doctrine  of  the  balance  of  power— a  doctrine  which 
has  governed  Europe  during  the  greater  part  of  this 
century,  and  still  holds  the  field.  France  went  to  war 
with  Germany  for  no  other  reason  than  because  the 
proximity  of  so  powerful  a  neighbor  was  intolerable; 
and  if  events  now  developing  in  Eastern  Europe 
should  bring  Austria  and  Russia  into  collision,  it  will 
be  because  the  equilibrium  of  power  is  similarly  dis- 
turbed by  Russian  aggrandizement.  Grotius  divides 
causes  of  war  into  pretexts  and  impelling  causes.  The 
State,  he  says,  which  makes  war  without  a  pretext 
commits  piracy.  When  the  pretext  is  particularly 
flimsy,  as  In  the  cases  of  Tunis  and  Madagascar  and 
the  invasion  of  Bulgaria  by  Servia,  it  would  perhaps  be 
just  as  wellat^nce  to  assume  the  character  which  Gro- 
tius ascribes  to  those  who  dispense  with  the  pretext. 
But  putting  aside  any  diiference  of  opinion  as  to  when 
a  war  is  just  or  unjust,  how  many  States  are  there 
which  seriously  attempt  to  conform  to  the  canon  of 
Grotius?  How  many  powers  at  the  present  day,  be- 
fore entering  upon  a  war,  engage  in  any  domestic  dis- 
cussion or  self-examination  as  to  whether  the  war  is 
morally  justifiable?  It  is  a  melancholy  truth  that 
self-interest,  which  Grotius  only  allows  as  a  guide 
when  justice  points  the  same  way,  is  still  the  supreme 
arbiter  of  national  conduct.  If  the  frequency  of  wars 
has  diminished,  it  is  because  States  are  more  con- 
vinced that  peace  is  better  in  their  own  interests,  and 
not  because  they  have  become  more  conscientious. 
Perhaps,  with  the  exception  of  the  United  States, 
Which  is  almost  removed  from  the  sphere  of  consid- 
eration, our  own  country  is  the  only  one  in  which 
there  exists  a  sufficiently  pronounced  public  feeling  on 
the  side  of  justice  to  insure  a  perfunctory  inquiry  into 


the  morality  l1  an  impending  war.  Grotius  lays 
down  that  it  is  wrong  to  go  to  war  without  arbitra- 
tion. Civilization  sometimes  plumes  itself  on  the  in- 
creasing tendency  to  settle  disputes  in  this  way;  but 
where  arbitration  has  been  employed,  in  how  many 
cases  was  the  motive  fear  or'mutual  convenience,  and 
in  how  many  the  love  of  peace  for  Its  own  sake?  In 
other  words,  when  a  vital  question  of  honor  or  self- 
interest  has  been  at  issue  between  two  States,  each  of 
which  fancied  itself  a  match  for  the  other,  when  has 
the  aid  of  arbitration  been  invoked  ?  Yet  toward  this 
ideal  reform,  as  conceived  by  Grotius,  as  toward 
another  which  philanthropists  are  ever  vainly  attempt- 
ing to  reach  before  its  time,  the  world  has  made  some 
progress.  **  It  would  be  useful,  and  indeed  it  is  almost 
necessary,  that  certain  congresses  of  Christian  powers 
should  be  held,  in  which  the  controversies  which  arise 
among  some  of  them  may  be  decided  by  others  who 
are  not  interested,  and  in  which  measures  may  be 
taken  to  compel  the  parties  to  accept  peace  on  equita- 
ble terms."  But  even  for  the  approximate  realization 
of  these  ideals  it  would  certainly  appear  that  we  must 
look,  not  to  any  increasing  pressure  of  conscience, 
public  or  private,  but  to  that  very  self  interest  to 
which  Grotius  will  allow  no  place  in  governing  inter- 
national conduct. 

However  little  real  advance  the  world  may  have 
made  in  the  direction  of  these  lofty  standards; 
although  equivocation  and  deceit  are  far  from  un- 
known in  modern  diplomacy;  and  although  some 
States  have  no  compunction  in  breaking  promises  and 
treaties  when  it  suits  them,  there  are  practical  matters 
in  which  we  have  profited  by  Grotius'  precepts  even 
more  than  Grotius  himself  could  have  anticipated.  A 
witness  of  the  horrors  of  the  religious  wars  of  his  time, 
Grotius  protested  against  the  prevailing  idea  that 
when  war  was  once  declared  the  contending  parties 
were  set  free  from  all  moral  restraint.  Of  the  practice 
of  butchering  prisoners,  of  sacking  towns,  of  outraging 
women,  and  destroying  libraries  and  artistic  treasures 
which  cannot  be  conveniently  carried  away,  we  have 
seen  the  last.  Whether  war  would  have  remained  as 
ferocious  as  ever  if  Ayala,  Albericus,  Gentillis  and 
Grotius  had  nev«r  lifted  their  voices  is  doubtful.  But 
to  these  writers,  and  especially  to  Grotius  as  the  writer 
of  greatest  authority,  we  owe  the  debt  of  gpratitude 
which  is  due  to  those  who  boldly  place  themselves 
ahead  of  the  public  opinion  of  their  own  time  in  order 
to  accelerate  the  march  of  humanity.— Zondon  TimeH. 


NEW  YORK  STATE  BAR  ASSOCIATION. 

The  attention  of  the  members  of  the  New  York 
State  Bar  Association  is  called  to  the  approaching 
annual  meeting  thereof  to  be  held  at  Albany  on  the 
18th  and  19th  of  January  next.  Circulars  contain- 
ing a  programme  of  the  proceedings  of  the  meet- 
ing, prepared  by  the  committee  of  arrangements, 
will  in  due  time  appear  in  the  Law  Journal,  and 
each  member  of  the  association  will  receive  a  copy 
thereof  by  mail. 

The  highly  prosperous  condition  of  the  associa- 
tion strongly  exhibits  the  force  of  the  late  Hon. 
Samuel  Hand's  remarks  concerning  it : 

*'  The  State  Bar  Associiition  has  amply  justified  the 
faith  of  those  who  from  the  beginning  contended  that 
such  an  association  was  practicable,  and  that  it  could 
be  made  a  successful  and  permanent  institution,  rep- 
resenting very  fairly  and  reputably  the  lawyers  of  the 
State  of  Kew  York.  It  has  been  successful  in  very 
many  of  the  purposes  for  which  it  was  organized  and 
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chartered.  Amoiifc  these  was  to  take  measares  by  the 
iaitiatlon  and  regulation  of  prooeediDgs  against  un- 
worthy lawyers,  by  taldug  charge,  as  far  as  practical 
ble,  of  the  discipline  of  the  members  of  the  bar, 
whether  in  or  out  of  the  association,  and  by  all  other 
proper  means  to  elevate  and  purify  the  profession,and 
to  consider,  discuss  and  adopt  such  rules  of  profes- 
sional ethics  with  regard  to  the  conduct  of  lawyers  to 
their  clients  and  toward  each  other  as  will  give  them 
the  approval  and  respect  of  upright  men  of  all  classes. 
That  we  owe  to  the  public  some  such  censorship  is  in- 
dubitable. Vast  interests  are  intrusted  to  lawyers.  The 
public  stands  in  many  .ways  exposed  and  unprotected 
to  the  attacks  of  knavish  attorneys.  Their  delinquen- 
cies are  often  difficult  to  redress  by  law,  for  the  very 
reason  of  their  knowledge  of  it.  It  becomes  us,  as 
members  of  a  highly  honorable  profession— a  profes- 
sion to  which  the  administration  of  public  Justice  and 
the  care  of  our  civil  institutions  are  peculiarly  con- 
fided—and of  which  we  are  and  wish  to  remain  proud, 
that  we,  as  an  association,  should  not  permit  it  to  re- 
main in  a  single  Instance  the  shelter  or  lair  of  those 
who  would  plunder  and  feed  on  the  public.  The  ad- 
vantages of  an  interchange  of  professional  amenities, 
and  a  lil>eral  measurement  of  mind  with  mind,  which 
our  organization  affords,  are  becoming  happily  appar- 
ent. While  these  results  are  manifested  in  the  State 
organizations  of  the  medical  and  other  professions, 
they  are  more  practically  exhibited  In  the  associations 
of  the  bar." 

Members  of  the  association,  who  have  within  the 
last  year  made  any  material  change  in  their  profes- 
sional business,  will  please  inform  the  General  Man- 
aging Clerk  of  the  Association,  Capitol,  Albany, 
N.  Y.,  of  its  nature.  Members  will  also  please  send 
to  that  officer  the  names  of  any  and  all  attorneys 
and  counsellors  belonging  to  their  respective  bars 
in  the  State  who  have  died  during  the  year,  with 
such  brief  notices  of  them  as  will  be  appropriate.  . 
C.  J.  Buchanan, 

Secretary  E»,  Com. 

Albany,  Nof>,  11,  1886.' 


NEW  BOOKS  AND  NEW  EDITIONS. 
Indexed  Digest  of  New  York   Common-Law 

REPOKT& 

This  is  a  digest  of  the  eighty  volumes  of  common- 
law  reports  of  this  State,  down  to  and  Including  Hiirs,- 
which  have  been  re-published,  with  not-es  and  refer- 
ences, by  the  Lawyers'  Co-Operative  Publishing  Com- 
pany of  Rochester.  It  forms  a  volume  of  eleven  hun- 
dred pages,  and  appears  to  be  in  every  respect  judic- 
iously and  thoroughly  done.  It  has  black-  letter  Indi- 
cations of  the  precise  point  of  each  syllabus.  It  is 
specially  prepared  for  reference  to  the  company's  edi- 
tion of  the  reports,  but  independent  of  that  it  Is  per- 
fectly adapted  for  use  In  connection  with  the  original 
editions.  It  is  a  very  creditable  example  of  a  com- 
pressed digest. 

NOTES. 

Charles  Lamb,  In  a  letter  to  ''Barry  Cornwall  "— 
who  by  the  way  was  a  lawyer— stated  a  law  case  which 
he  pretended  was  tronblmg  mm  and  '*  fretting  him  to 
death,'*  and  avowed  that  he  resorted  to  him  because 
he  was  not  on  good  terms  with  Henry  Crabbe,  Robin- 
son and  Talfoard.    It  Is  neoessaiy  to  explain  that  the 


case  and  the  disagreement  with  the  eminent  counsel 
were  playful  figments  of  Lambs'  Imagination — a  sort 
of  mystification  to  which  he  was  much  given.  He  said: 
'*  My  brother's  widow  left  a  will,  made  daring  the 
life-time  of  my  brother.  In  which  I  am  named  sole 
executor,  by  which  she  bequeaths  forty  acres  of  arable 
property,  which  it  seems  she  held  under  covert  baron, 
unknown  to  my  brother,  to  the  heirs  of  the  body  of 
Elizabeth  Dowden,  her  married  daughter  by  her  first 
husband,  In  fee  simply,  recoverable  by  fine — Invested 
property,  mind,  for  there  is  the  difficulty — subject  to 
leet  and  quitrent — in  short,  worded  In  the  most 
guarded  terms,  to  shut  out  the  property  from  Isaac 
Dowden,  the  husband.  Intelligence  has  just  come  of 
the  death  of  this  person  in  India,  where  he  made  a 
will,  entailing  this  property  (which  seem'd  entangled 
enough  already)  to  the  heirs  of  his  body,  that  should 
not  be  born  of  his  wife;  for  it  seems  by  the  law  in 
India  natural  children  can  recover.  They  have  put 
the  causes  Into  exchequer  process  here,  removed  by 
certiorari  from  the  native  courts,  and  the  qaestion  Is 
whether  I  should  as  executor,  try  the  cause  here,  or 
again  re-remove  to  the  Supreme  Sessions  at  Bangalore, 
which  I  understand  I  can,  or  plead  a  hearing  before 
the  privy  council  here.  As  it  involves  all  the  little 
property  of  Elizabeth  Dowden,  I  am  anxious  to  take 
the  fittest  steps,  and  what  may  be  the  least  expensive. 
For  Qod's  sake  assist  me,  for  the  case  is  so  embar- 
rassed that  it  deprives  me  of  sleep  and  anpetlte.  M. 
Burney  thinks  there  is  a  case  like  it  in  oh.  170,  S  5  in 
Feam's  Contingent  Remainders.  Pray  read  it  over 
with  him  dispassionately,  and  let  me  have  the  resalt 
The  complexity  lies  in  the  questionable  power  of  the 
husband  to  alienate  in  usum  enfeoffhients  whereof  he 
was  only  collaterally  seized,  etc." 

No  one  will  grudge  Mr.  Warton  the  appointment  of 
attorney-general  to  Western  Australia  as  the  reward 
of  his  five  years*  assiduity  in  Parliament  Transla- 
tion to  the  antipodes  may  well  have  the  effect  of 
turning  the  right  way  up  the  very  considerably  talents 
which  he  possesses,  but  which  were  by  some  acddent 
placed  upside  down  on  this  side  the  equator.  Ins 
land  of  Topsyturvydom  the  snuff-box  may  be  upset 
once  for  all,  the  handkerchief  find  repose  In  the  pocket, 
and  the  jokes  made  to  tell  against  the  opponent  and 
not  the  client.  The  bitter  epigram  may  be  sweetened, 
light  conundrums  replace  the  tedious  arithmetical 
puzzle,  and  blocking  bills  give  way  to  businesslike  des- 
patch in  the  legislative  council  of  another  hemisphere. 
Such  we  may  well  hope  will  be  the  happy  result  of 
turning  the  last  of  the  members  for  Brid port  into  tn 
attorney-general  on  the  other  side  of  the  g^olM.— ixm- 
don  Law  Journal. 

Mr.  H.  W.  Paine,  the  Boston  lawyer,  relates  that  in 
his  early  years  he  and  Rufus  Choate  were  counsel  for 
F.  O.  J.  Smith  in  a  railroad  case.  In  addition  to  their 
speeches  to  the  jury,  their  client  also  had  his  own 
say ;  and  then  a  verdict  was  rendered  against  them.  A 
few  days  afterward  he  saw  in  an  Augusta  paper  a  report 
of  the  trial,  which  stated  that  "  Rufus  Create  fur- 
nished the  eloquence,  Henry  W.  Paine  the  law,  and 
Mr.  Smith  the  slang."  Inquiry  elicited  the  fact  that 
the  graphic  paragraph,  picturing  the  three  men  ex- 
actly and  without  a  superfluous  word,  was  from  the 
pen  of  James  G.  Blaine,  who  was  just  entering  upon 
his  editorial  career. 

There  is  a  judge  of  the  Supreme  Court  residing  in 
Buffalo  who  contends  that  Kent  and  Story  are  great 
"conveyancers."  He  has  a  span  of  horses  thus 
named. 

We  have  not  said  a  word  about-Codlficatlon  thlf 
^«®'^-  Digitized  by  V3 
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CURRENT  TOPICS. 

THE  Centml  Law  JcwmaL  has  a  long  and  strong 
editorial  against  the  practice  of  allowing  pris- 
oners to  testify  in  their  own  behalf  lest  they  should 
hurt  themselves.  This  is  too  sentimental  The  test  of 
the  matter  is  this:  the  object  of  criminal  trials  is  to 
ascertain  the  tmth,  not  to  shelter  criminals  under  ar- 
tificial rules.  If  the  prisoner's  testimony  will  aid 
the  ascertainment  of  the  truth,  it  should  be  re- 
ceived, no  matter  which  way  it  makes.  In  every 
criminal  trial,  where  the  prisoner's  testimony  is  not 
admissible,  Ids  counsel  appeals  to  the  jury  on  that 
score;  his  client's  mouth  is  sealed;  perdiance  he 
could  explain  away  ugly  circumstances  if  it  were 
not  for  the  harsh  rule  of  law.  Now  that  his  testi- 
mony is  admissible  his  counsel  takes  the  other  tack, 
and  whines  about  the  hardship  of  practicaUy  call- 
ing on  him  to  explain.  We  have  no  doubt  that  the 
general  result  of  the  admission  is  to  help  the  inno- 
cent and  hurt  the  guilty.  But  it  would  be  just  as 
logical  to  censure  the  use  of  circumstantial  evi- 
dence which  the  prisoner  has  created  against  him- 
self. We  think  the  law  is  right  in  giving  the  pris- 
oner the  option  of  testifying  and  enacting  that  his 
omission  shall  not  be  constituted  against  him.  That 
is  as  near  to  absolute  justice  as  we  can  get,  and  if 
his  omission  harms  him  in  spite  of  the  caution,  it 
cannot  be  helped.  At  all  events  it  is  bad  logic  and 
bad  morals  to  say  that  a  man  presumed  to  be  inno- 
cent shall  not  be  a  witness  if  he  desires  to  be.  At 
our  last  accounts  there  was  no  community  in  this 
country  more  in  need  of  strict  and  severe  criminal 
justice  than  St.  Louis.  A  score  of  alleged  murder- 
ers were  in  her  jail  awaiting  trial  or  under  sentence. 
We  are  sorry  to  hear  a  voice  from  St.  Louis  against 
any  measure  tending  to  ascertain  truth  and  effect 
justice.  But  it  may  safely  be  predicted  that  no 
community  that  has  adopted  the  new  rule  will  re- 
turn to  the  old.  We  should  not  imitate  the  inhabi- 
tants of  Tieck's  <*Schilda,"  Utopia,  "where  they 
carried  their  magnanimity  so  far  at  last  that  they 
read  poems  and  odes  to  their  convicts  in  order  to 
reclaim  them  from  the  paths  of  vice,  and  in  the 
mildest  way  to  convert  them  without  the  aid  of  the 
gallows." 

Mr.  Aaron  Eahn  sends  us,  with  his  compliments, 
a  printed  copy  of  the  **  Report  and  Opinion  of  the 
Hon.  Ashbel  Green,  referee,  in  the  matter  of  the 
claim  of  Aaron  Kahn,  Esq.,  for  compensation  as 
proctor  and  attorney  for  Mary  Irene  Hoyt,  in  re  the 
Hoyt  WiU  case."  We  presume  that  he  wants  some 
notice  taken  of  it.  Really  it  is  noteworthy.  It  is 
noteworthy  as  an  evidence  as  to  how  fast  a  young 
attorney  can  get  ahead  in  New  York  city  in  certain 
circumstances,  and  as  to  what  broad  and  liberal 


ideas  of  compensation  very  respectable  New  York 
attorneys  entertain.  It  appears  from  the  opinion 
that  Mr.  Kahn  was  admitted  ia  1877,  and  that  the 
employment  in  question  occupied  his  time  from 
September,  1882,  till  April,  1885,  whether  all  the 
time  we  do  not  know,  but  we  will  assume  that  it 
occupied  all  his  time.  Mr.  Green  reports  that  Mr. 
Eahn  ought  to  have  a  retaining  fee  of  $5,000,  com- 
pensation at  the  rate  of  $1,000  a  month,  and  a 
solacing  fee  of  $5,000  for  having  been  discharged 
and  ^*  subjected  to  the  trouble  and  expense  of  this 
reference,"  making  $41,000  in  all.  Leaving  the 
solacing  fee  out  of  the  question,  Mr.  Green  awards 
Mr.  Kahn  $86,000  for  thirty-one  months,  or  about 
$13,161  a  year.  This  to  a  young  man  who  has  been 
admitted  only  nine  years,  and  at  the  time  of  his  re- 
tainer had  been  admitted  only  five  years  I  A  com- 
pensation much  larger  than  that  of  the  chief  justice 
of  the  United  States,  or  any  other  judges  in  this 
country  except  some  in  New  York  city  I  Mr.  Kahn 
can  go  right  up  to  the  headl  No  other  young 
man  in  this  country  can  command  a  retainer  of 
$5,000  and  such  compensation  after  being  admitted 
only  five  to  nine  years,  we  are  sure.  Mr.  Kahn 
must  be  a  very  able  young  man;  he  has  had  a  very 
able  referee ;  and  if  any  court  is  able  to  affirm  this 
report  it  must  be  a  very  able  court  I  No  wonder 
there  is  a  labor  party  springing  up  in  this  country. 


Our  lively  friend,  Gibson's  Law  NcUs^  failed  to 
*'  catch  on  "  to  our  joke  about  descending  from  the 
** bench"  to  ** cricket."  A  "cricket"  is  a  **low 
stool." 


We  give  a  good  deal  of  space  this  week  to  a  very 
important  decision  of  the  United  States  Supreme 
Court  on  the  constitutionality  of  a  State  statute 
regulaJting  rates  of  freight  on  railroads  running  into 
other  States.  After  we  have  read  it  in  proof,  and 
the  dissenting  opinion  of  Mr.  Justice  Bradley  — 
which  possibly  we  may  also  publish  —  we  may 
make  some  comments  on  the  decision. 


Some  of  the  criminal  sentences  imposed  by  Eng- 
lish ma^strates  seem  very  inconsistent  and  capric- 
ious. Here  are  a  few  samples :  A  man  for  stealing 
a  hand-cart,  five  years'  penal  servitude;  and  an- 
other man  for  assaulting  a  fellow-workman  and 
knocking  out  his  eye,  forty  shillings  fine  I  A  man 
for  begging  bread  when  he  was  unable  to  obtain 
employment,  ten  days'  imprisonment  at  hard  labor; 
and  another,  for  going  to  the  work-house  rather 
than  accept  employment  at  three  shillings  a  day,  a 
month's  servitude  and  twelve  strokes  of  the  cat-o'- 
nine-tailsl  Again,  a  man  for  stealing  a  cotton 
shirt,  five  years  penal  servitude ;  and  another  man 
for  criminal  assault  upon  two  infants,  three  months' 
imprisonment!  The  Law  Times  says:  **  We  are  not 
surprised  to  see  some  comments  in  the  press  on  the 
sentences  inflicted  by  Mr.  Justice  Day.  Eighteen 
months^  imprisonment  of  a  clergyman  for  manying 
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a  person  who  was  under  age  without  due  publica- 
tion of  banns,  penal  servitude  for  life  on  a  boy  for 
attempting  to  extort  money  by  threats  of  false  ac- 
cusation, and  eighteen  months'  imprisonment  of  the 
young  man  called  Rowden,  or  Rawden,  for  falsely 
publishing  in  a  newspaper  that  he  was  engaged  to 
marry  a  young  lady  of  high  rank,  are  really  a  group 
of  sentences  which  must  excite  amazement  in  the 
ordinary  mind.  Indeed,  when  we  compare  them 
with  the  punishments  often  awarded  by  judges  for 
offenses  complicated  with  violence,  they  would  ap- 
pear to  be  eccentric,  and  passed  with  a  view  to  in- 
vite the  interference  of  the  home  secretary."  Down 
in  Texas,  as  we  may  have  remarked  before,  they 
sometimes  punish  a  man  more  for  stealing  a  mule 
than  for  killing  a  man;  but  then  perhaps  the  mule 
is  worth  the  more.  AH  this  matter  of  sentences 
depends  on  the  magistrate's  digestion.  If  he  makes 
a  good  breakfast,  and  his  wife  has  not  nagged  him, 
the  criminals  get  the  benefit.  Sometimes  we  are 
inclined  to  believe  in  the  practice  of  letting  the 
jury  assess  the  punishment  It  may  be  that  one 
man  is  as  little  fit  to  decide  continually  on  the 
measure  of  punishment  as  he  is  to  pass  upon  dis- 
puted questions  of  fact. 


The  Dartmouth  Oollege  Oase  is  the  subject  of  a 
thoughtful  essay  by  Mr.  William  P.  Wells,  of  De- 
troit, presented  at  the  last  meeting  of  the  Ameri- 
can Bar  Association,  and  now  printed  in  pamphlet 
Mr.  Wells  starts  out  with  contrasting  the  opinion 
of  Chancellor  Kent,  written  in  1826,  with  that  of 
Judge  Oooley,  written  fifty  years  later,  which  go 
far  to  warrant  his  own  deduction  that  the  decision 
was  originally  well  founded  in  principle,  but  that 
the  march  of  corporation  legislation  and  adjudica- 
tion has  left  it  practically  out  of  sight,  or  at  least 
greatly  diminished  in  the  perspective.  Mr.  Wells 
stands  by  the  dissenting  opinions  in  the  Railroad 
Commission  Cases,  116  U.  8.  807.  He  concludes: 
''It  is  idle  for  the  profession  to  ignore  the  serious 
charge  that  by  reason  of  the  decision  in  the  Dart- 
mouth College  case  corporations  possess  almost  sov- 
ereign powers,  and  that  the  doctrine  of  an  inviola- 
ble charter-contract  has  suspended,  in  their  favor, 
the  exercise  of  the  sovereign  powers  of  the  State. 
This  charge  must  be  met  according  to  its  gravity; 
it  must  be  considered  whether  the  need  of  restraint 
upon  corporations  is  increasing  or  diminishing,  and 
where  the  remedies  for  corporate  abuses  and  ag- 
gression are  to  be  found,  if  required.  But  this  in- 
quiry will  not  be  prosecuted,  either  in  the  legal 
profession  or  in  the  judicial  tribunals,  in  any  spirit 
of  undiscriminating  enmity  to  corporations.  The 
incalculable  benefits  they  have  conferred  upon  the 
country,  the  great  work  they  have  performed  in  its 
progress  and  development,  are  manifest.  The  le- 
gal profession  can  do  much  to  infiuence  and  guide 
public  opinion;  to  show  that  the  demand  for  the 
reversal  of  the  Dartmouth  College  case  is  impracti- 
cable; to  maintain  the  integrity  and  permanence  of 
principles  which  are,  to  say  the  least,  settled  law; 


to  inculcate  that  respect  for  the  highest  judicial 
tribunal  of  the  country  to  which  it  is  entitled  by  its 
position,  its  history  and  the  purity,  abilities  and 
learning  of  the  judges.  This  may  be  done,  and 
ample  room  will  be  left  for  free  and  enlightened 
criticism  of  its  decisions.  It  is  a  reasonable  expec- 
tation that  the  law  will  be  finally  settled  in  such 
a  way  as  to  reconcile  complete  protection  of  corpo- 
rate rights  and  vested  interests  with  the  unimpaired 
exercise  of  the  soverign  powers  of  the  State.  The 
majority  of  the  court  regard  that  as  even  now  ac- 
complished, but  as  to  this  there  is  a  wide  difference 
of  opinion.  One  of  the  judges,  who  has  most  stren- 
uously resisted  the  doctrine  that  the  taxing  power 
can  be  restricted  by  charter-contract,  predicts  that 
it  must  be  finally  abandoned.  Whether  this  can  be 
done  without  overthrowing  the  whole  system  of  de- 
cisions is  doubtful ;  because,  as  we  have  seen,  the 
taxation  cases  are  those  wherein  the  principle  that 
a  charter  is  a  contract  has  been  most  frequently  and 
explicitly  affirmed.  If  the  principal  case  is  not  re- 
versed, still  less  is  it  probable  that  the  remedy  sug- 
gested by  the  most  earnest  of  its  opponents,  an 
amendment  of  the  Federal  Constitution,  will  be  at- 
tained. It  would  be  resisted  by  all  the  power  of 
corporations,  and  such  a  measure  could  not  be  en- 
acted unless  by  practical  unanimity  of  all  public  in- 
terests, and  general  concurrence  of  professional  and 
public  sentiment  If  the  aims,  the  ambitions,  the 
independence  of  corporations  should  continue  to  be 
aggressive,  and  become  dangerous  to  the  public 
welfare,  remedies  must  and  will  be  found." 


NOTES  OF  CASES. 

IN  People  V.  IT  Neat,  Michigan  Supreme  Court, 
Oct  21,  1886.  Morse,  J.,  expressed  the  folio w- 
mg  views  in  regard  to  the  construction  of  ballots, 
in  which  we  heartily  concur:  **  I  cannot  let  this  oc- 
casion pass  without  expressing  my  dissent  from  the 
doctrine  laid  down  by  this  court  in  People  v.  Tie- 
dale,  1  Doug.  59,  and  since  reluctantly  followed  in 
People  V.  HigginSy  3  Mich.  433,  and  People  v.  CicoU, 
16  id.  288,  that  a  ballot  containing  the  initials  only 
of  the  given  names  of  a  candidate  cannot  be 
counted  for  him.  It  is  at  variance  with  the  rule  in 
almost  all  the  States  of  the  Union,  and  there  is  no 
sense  or  justice  in  it.  When  James  A.  Dyer  and 
one  or  two  other  persons  of  entirely  different  names 
are  running  for  the  same  office,  every  one  at  once 
knows  that  a  ballot  cast  for  J.  A.  Dyer  is  intended, 
without  doubt,  for  James  A.  Dyer.  If  so,  why  not 
count  it  as  the  voter  meant  it  should  be  counted! 
Under  the  rule  thus  established  in  1  Doug.,  many 
men  have  held  and  enjoyed  the  honors  and  profits 
of  offices  to  which  they  were  never  elected  by  the 
people,  and  to  which  they  and  everybody  else  knew 
they  were  not  elected ;  and  men  who  were  really 
elected  have  not  been  permitted  to  qualify  and  en- 
ter upon  the  duties  which  the  majority  of  the  elec- 
tors intended  they  should  perform.  In  the  case  of 
People   V.  CicoUf  Judges    Christiancy  and  Graves 
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both  adhered  to  the  decision  in  People  v.  Tisdale, 
against  their  own  opinion  of  its  justice  or  sound- 
ness, because  they  did  not  think  it  wise  to  disturb 
the  precedent  so  long  established.  Judge  Ooolej 
expressed  himself  strongly  against  the  reason  and 
justice  of  the  rule,  and  regretted  that  the  other 
members  of  the  court  would  not  join  with  him  in 
OYcrtuming  it.  Most  men  are  as  well,  if  not  bet- 
ter, known  by  their  initials  than  by  thtir  full 
names.  The  signature  of  any  officer  to  any  judicial 
document,  by  the  initial  letters  of  the  first  or  given 
names,  is  just  as  valid  and  effectual  in  this  State  as 
the  full  name.  There  is  no  sound  reason  why  a 
vote  for  J.  A.  Dyer  should  not  be  counted  for 
James  A.  Dyer,  in  a  case  where  no  other  J.  A.  Dyer 
is  a  candidate,  or  living  within  the  district  covered 
by  the  office.  The  rule  established  in  this  State 
has  but  one  effect,  to- wit,  to  deprive,  in  many  cases, 
the  rightfully  elected  o&cers  from  taking  posses- 
sion of  the  office  to  which  the  electors  have  chosen 
him,  thus  defeating  the  will  of  the  people.  Be- 
lieving in  the  right  of  the  people,  at  all  times  and 
in  all  places,  to  have  their  ballots  counted  fairly  as 
cast,  in  my  opinion,  the  ballot,  wherever  the  name 
Charles  R.  Stewart,  the  prohibition  candidate  for 
supervisor,  was  erased,  and  the  name  Byron  McNeal 
written  opposite  the  words  *  for  supervisor,'  should 
have  been  counted  for  McNeal.  The  erasure  of  the 
words  *for  supervisor'  upon  this  ballot  was  evi- 
dently a  mistake,  and  it  is  plain  upon  the  face  of 
the  ballot  itself  that  the  voter  intended  to  vote  for 
McNeal  for  supervisor.  No  one  having  common 
sense  and  intelligence  enough  to  perform  the  duties 
of  an  inspector  of  elections  could  fail  to  know,  and 
be  satisfied,  by  a  mere  inspection  of  the  ballot,  that 
the  man  who  deposited  it  in  the  box  meant  to  vote 
for  McNeal  for  supervisor.  It  needed  no  extrinsic 
evidence  to  ascertain  the  intention  of  the  voter,  but 
under  the  technical  ruling  of  the  Circuit  judge,  in- 
fluenced probably  by  the  decisions  in  People  v.  Tie- 
dakf  the  intent  of  the  voter,  which  is  as  clear  as  noon- 
day, is  defeated,  and  he  is  deprived  of  the  right  of 
suffrage.  It  is  also  clearly  apparent  that  the  writing 
which  the  judge  read  Samuel  Toley  was  meant  for 
Samuel  Tobey.  Eveiy  inspector  knew,  when  the 
votes  were  counted,  that  there  was  no  man  by  the 
name  of  Samuel' Toley  in  the  township  of  Byron, 
and  that  the  vote,  if  not  really  written  Samuel 
Tobey,  was  bertainly  intended  to  be  so  written. 
The  Circuit  judge,  as  well  as  all  the  members  of  this 
court,  know  for  whom  the  ballot  was  intended, 
and  it  is  simply  a  perversion  of  justice  to  be  scan- 
ning with  the  naked  eye,  or  exploring  with  a  mi- 
croscope, to  find  the  lack  of  a  loop  in  a  letter  to  de- 
feat the  known  will  of  an  elector.  Common  sense 
applied  to  the  counting  of  votes  is  better  than  the 
technical  theories  and  distinctions  laid  down  in 
some  of  the  law  books.  If  it  had  not  been  for  this 
decision  in  People  v.  TisdcUe,  if  no  law  had  been  re- 
sorted to  or  known  by  the  inspectors,  but  the  plain, 
honest  men  constituting  the  board  had  followed 
the  plain  dictates  of  their  own  good  sense  and  jus- 
tice, this  ballot  would  have  been  counted  for  Sam- 


uel Tobey,  and  the  will  of  the  voter  been  expressed. 
As  it  is,  he  has  also  been  deprived  of  his  vote  for 
supervisor.  It  happens  in  this  case  that  the  dis- 
enfranchisement  of  two  electors  does  not  alter  the 
result,  although  both  are  deprived  of  their  votes 
for  supervisor,  and  each  of  the  two  candidates  lose 
a  vote.  But  there  are  plenty  of  cases  where  the 
loss  to  the  elector  of  the  franchise  is  also  a  loss  to 
another  of  an  office,  which  in  right  and  justice,  he 
ought  to  hold.  In  People  v.  Kennedy,  87  Mich.  67, 
this  court  took  a  step  in  the  right  direction  in  de- 
claring that  a  ballot  cast  for  John  Jochim  was  pre- 
sumptively intended  for  John  W.  Jochim,  when  it 
did  not  appear  that  there  were  two  persons  named 
John  Jochim  in  Ishpeming.  Applying  this  newer 
and  better  doctrine  to  the  case  at  bar,  and  it 
not  appearing  that  there  was  a  person  by  the  name 
of  Samuel  Toley,  and  it  expressly  appearing  there 
was  not  in  Byron,  the  vote  should  have  been 
counted  for  Samuel  Tobey.  When  we  all  know, 
from  the  ballot  itself,  that  it  was  intended  for  Sam- 
uel Tobey,  no  amount  of  theorizing  that  it  might 
some  time  happen  that  there  would  be  two  men  of 
the  same  initials,  who  might  be  running  for  the 
same  office,  and  yet  have  different  full  names,  or 
that  there  might  some  time  be  a  Samuel  Toley  pit- 
ted against  a  Samuel  Tobey  for  office,  can  excuse  or 
justify  the  plain  violation  of  the  spirit  of  the  law, 
and  the  deprivation  of  the  right  of  the  elector  to 
have  his  ballot  counted  as  he  intended,  when  that 
intention  is  clear  beyond  cavil.  A  bad  precedent 
should  not  always  be  followed." 


In  CUy  of  LoumiUe  v.  Weible,  Kentucky  Court  of 
Appeals,  Sept.  80,  1886,  it  was  held  that  where  a 
party  contracts  with  a  city  for  the  exclusive  right 
to  remove  the  carcasses  of  all  dead  animals,  and  to 
use  its  public  streets  for  this  purpose,  the  law  will 
protect  him  in  his  monopoly,  and  the  work  cannot 
be  engaged  in  by  others  as  a  general  business  en- 
terprise. Tlie  court  said:  **It  is  contended  in  be- 
half of  appellant  that  as  the  removal  of  dead  ani- 
mal carcasses  from  the  city,  and  the  disposal  of 
them,  is  one  of  the  police  powers  of  the  city  neces- 
sary to  be  exercised  at  all  times  to  preserve  the  pub- 
lic health,  comfort  and  cleanliness  of  the  city,  she 
has  no  legal  power  to  limit  or  surrender  its  control 
by  contract  over  that  subject,  or  kindred  ones,  be- 
yond her  recall  at  pleasure.  The  State  has  never 
surrendered  its  power  —  sometimes  called  its  *  po- 
lice power, '  but  more  properly  its  sovereign  power 
—  by  which  it  controls,  through  its  municipalities 
and  other  agencies,  within  certain  limits,  every- 
thing within  its  territorial  limits  relating  to  the 
welfare  of  its  people.  In  the  exercise  of  that  power 
it  creates  and  controls  educational  and  charitable 
institutions,  and  provides  for  the  establishment  of 
public  highways,  canals,  wharves,  ferries,  and  also 
the  public  health,  public  morals,  and  public  safety, 
and  almost  numberless  other  things.  These  pow- 
ers she  has,  and  exercises  in  absolute  right,  except 
as  limited  by  the  Federal  Constitution,  or  by  her 
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own  fondamental  law.  She  may  also,  in  the  exer- 
cise of  her  powers,  grant  *  exclusive  separate  pub- 
lic privileges  in  consideration  of  public  services.' 
She  may  also  grant  special  or  private  privileges  to 
certain  individuals,  provided  the  rights  of  others 
are  not  affected  by  it.  She  has  the  right  to  confer 
upon  cities  and  towns,  as  integral  parts  of  the  State, 
the  exercise  of  such  of  these  powers  as  may  be 
deemed  necessary,  prudent,  or  expedient  for  their 
local  welfare  and  comfort.  She  may  also  grant 
many  exclusive  privileges  to  persons  and  corpora- 
tions, also  relinquish  many  of  her  powers.  She  may 
also  recall  them  at  pleasure,  except  when  the  person 
to  whom  the  grant  is  made  proposes  to  render  a 
public  service  in  consideration  thereof;  or  when,  in 
case  of  the  grant  of  a  special  private  privilege,  the 
person  to  whom  the  grant  is  made  proposes,  in  con- 
sideration thereof,  to  engage  in  some  enterprise  that 
he  would  not  or  could  not  have  otherwise  done  — 
then  such  grants  or  privileges,  public  and  private, 
become  contracts  for  a  sufficient  consideration,  and 
cannot  be  impaired  by  any  subsequent  act  of  the 
State.  The  power  to  protect,  through  her  cities 
and  towns,  and  other  public  agencies,  the  public 
health,  the  public  morals,  and  the  public  safety,  can- 
not be  relinquished  or  surrendered,  for  the  govern- 
ment is  bottomed  upon  the  fundamental  principles, 
promotion  of  the  peace,  safety,  happiness  and  se- 
curity of  its  citizens.  Therefore  any  surrender  of 
its  power  to  protect  the  public  health,  the  public 
morals,  the  public  peace,  the  public  safety  of  the 
citizen,  would  violate  this  fundamental  principle, 
and  tend  to  revolution  and  anarchy.  The  power 
therefore  cannot  be  surrendered.  The  State  how- 
ever, and  its  municipalities  intrusted  with  the  exe- 
cution of  this  power,  may  provide  the  means  of  pro- 
tecting the  public  health ;  it  is  its  duty  to  do  so. 
Any  means  may  be  adopted  that  will  effect  that 
end ;  such  as  employing  competent  and  trusty  per- 
sons to  take  the  matter  in  charge,  under  the  super- 
vision and  control  of  the  State  or  city.  Here  the 
appellant  did  not  surrender  her  right  to  the  control 
of  the  public  health  of  the  city  in  the  removal  of 
dead  animal  carcasses,  etc.  She  exercised  that 
right,  as  her  admissions  show,  in  an  efficient  and 
provident  manner.  She  contracted  with  appellee, 
for  a  sufficient  consideration,  that  he,  for  the  pe- 
riod of  five  years,  should  have  the  exclusive  privi- 
lege of  performing  that  duty  for  her,  and  on  her 
behalf.  This  he  did  faithfully  and  efficiently. 
There  existed  no  cause  of  complaint  on  the  part  of 
the  city.  Appellee  kept  the  city  promptly  cleared 
of  carcasses,  and  no  nuisance  was  allowed  to  occur 
from  them.  But  the  city,  without  just  cause,  or 
any  cause  of  complaint,  capriciously  tired  of  its 
contract,  and  proposed  to  break  it.  This  she  could 
not  do.  If  appellee  had  failed  to  comply  with  his 
contract  then  the  city  would  have  the  right,  by  or- 
dinance, to  recall  it,  or  if  it  became  necessary,  in 
the  exercise  of  the  reasonable  judgment  of  the  city, 
to  establish  new  regulations,  for  the  purpose  of 
more  effectively  preventing  a  nuisance  arising  from 
them,  she  had  the  right  to  require  the  appellee  to 


carry  them  out  under  his  contract,  provided  how- 
ever such  new  regulations  were  not  inconsiBtent 
with  his  essential  rights  under  the  contract,  or  if  it 
became  necessary  to  recall  the  contract  in  toto^  in 
order  to  prevent  a  nuisance  arising  from  carcasses 
in  the  city,  then  the  city  had  the  right  to  recall  it. 
Those  powers  are  inherent  in  the  city,  upon  the 
fundamental  principle  of  necessity,  and  consequent 
duty  of  protecting  the  public  health  of  its  citizens, 
to  which  it  is  the  duty  of  its  employees  to  yield. 
But  to  allow  the  city  to  disregard  or  recall  its  con- 
tract with  its  contractors,  or  employees  engaged  to 
service  by  fixed  terms,  upon  its  mere  caprice,  or  to 
gain  a  pecuniary  advantage,  would  be  the  exercise 
of  an  arbitrary  power  that  does  not  exist  in  the 
land." 

LANDLORD  AND  TENANT-DEFECT  IN  PREMISES 
—LIABILITY  OF  LANDLORD  TO  REPAIR, 

WISOONSm  SUPRBMB  OOUBT. 
8EFTEMBEB  81, 1886. 

GOLS  V.  McKbt.* 

In  the  absence  of  any  secret  defect,  deceit,  warranty,  or 
agreement  on  the  part  of  the  landlord  to  repair,  he  can- 
not be  held  liable  to  the  tenant,  or  any  one  rightfully  oc- 
cupying under  him,  for  an  injury  caused  by  the  leased 
premises  getting  out  of  repair  during  the  term,  unless  it 
be  by  reason  of  his  own  wrongful  act,  or  faUure  to  per- 
form a  known  duty.  This  principle  extends  to  cases 
where  premises  are  leased  to  several  tenants,  and  the  in- 
Jury  has  been  caused  by  a  defect  in  parts  used  by  all  of 
them  in  common,  like  halls  and  stairways 

Where  a  landlord  has  been  guilty  of  some  wrongful  act  or 
breach  of  positive  duty  in  not  repairing  leased  premises, 
he  is  not  liable  for  an  injury  caused  thereby  to  one  oocu- 
P3ring  the  premises  without  rightful  authority,  as  to  a 
subtenant  in  possession  contrary  to  the  terms  of  the  orig- 
inal lease. 

A  PPEAL  from  Circuit  Court,  Rock  county. 

July  15, 1884,  in  pursuance  of  an  oral  agreement 
made  about  May  1,  1884,  the  defendant,  in  behalf  of 
himself  and  others,  constltatlngithe  McKey  heirs,  but 
in  his  own  name,  and  in  writing,  and  upon  the  condi- 
tions, conventions,  covenants,  provisos,  and  reserva- 
tions therein  contained,  leased  to  the  Beloit  City 
Guards,  by  S.,  B.  and  A.,  the  hall  known  as  Armory 
Hall,  in  the  third  story,  and  three  rooms  in  the  second 
story  fronting  on  State  street,  in  the  MoKey  block, 
situated  on  the  comer  of  State  and  Broad  streets,  in 
the  city  of  Beloit,  for  the  term  of  two  years  from  May 
1, 1884,  at  the  rate  of  $175  per  annum,  payable  moutlily 
in  advance,  *'  to  be  used  for  the  usual  purpose  of  a 
drill-room  and  dancing-hall.**  The  said  Guards,  in 
and  by  said  lease,  in  effect  covenanted  and  a^o^eed  to 
''  pay  rent  in  the  manner  aforesaid,  and  deliver  up  the 
said  premises,  together  with  the  appurtenances,  there- 
unto belonging,**  peaceably  and  quietly,  at  the  expi- 
ration of  said  term,  in  as  good  condition  and  repair  as 
the  same  were  then,  or  might  be  put  into  by  the  les- 
sor, inevitable  accidents,  reasonable  use,  and  natural 
wear  and  decay  excepted ;  and  further,  that  they 
would  not  do  or  suffer  any  waste  in  said  premises; 
that  they  would  use  the  same  for  the  above  purpose 
only ;  that  they  would  not  underlet  the  same,  or  aoy 
part  thereof;  that  they  would  not  assign  said  lease,  or 
any  Interest  therein ;  that  they  would  observe  special 
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oare  and  oautlon  to  preserve  the  premises  from  dam- 
afre  or  Injary  by  fire  or  otherwise.  There  were  also  a 
Dumber  of  other  rooms  In  the  buildiug  occupied  for 
stores  and  other  purposes;  and  all  were,  ou  or  prior  to 
November  22,  1884,  iu  the  possession  of  tenauts.  The 
only  means  of  access  Into  said  Armory  Hall  was 
through  a  double  door,  on  the  south  side  of  said  build- 
ing, opening  immediately  into  a  stairway  leading  to 
the  second  floor,  where  there  was  a  hall-way.  and 
from  thence  by  another  stairway,  leading  to  the  third 
floor  and  thence  into  Armory  Hall ;  and  said  stairways 
and  halls  leading  to  said  Armory  Hall  were  for  the 
common  use  and  convenience  of  said  Guards  and  other 
tenants  occupying  said  building,  and  such  other  per- 
sons as  had  lawful  right  to  enter  said  building. 

It  appears  from  the  eyidenoe  that  about  No  /ember 
1, 1884,  the  plaintiff  went  to  Beloit  to  visit  the  family 
of  her  son-in-law,  W.  D.  Wansor,  living  at  that  place. 
Soon  after  November  1,  1884,  Wansor,  without  the 
knowledge  or  consent  of  the  defendant,  or  any  of  the 
owners  of  the  block,  rented  Armory  Hall  of  the  City 
Guards  for  the  purposes  of  a  skating-rink.  He  adver- 
tised it  to  be  opened  as  such  ou  the  evening  of  No- 
vember 14, 1884.  It  was  opened  as  a  skating-rink  by 
Wansor.  The  plaintiff,  with  her  daughter,  Mrs.  Wan- 
sor, attended  such  skating-rink  twice  before  Novem- 
ber 22, 1884,  and  on  one  occasion  asssisted  her  son-in- 
law  in  running  the  rink.  She  took  tickets  at  the  door. 
Tickets  were  purchased  of  her  and  paid  for  at  the 
door.  One  evening  she  acted  as  floor  manager  of  the 
rink  for  her  son-in-law,  and  once  went  and  paid  the 
rent  for  him.  After  that,  and  on  the  evening  of  No-^ 
vember22, 1884,  the  plaintiff  and  her  daughter,  Mrs. 
Wansor,  started  to  go  to  the 'entertainment  at  the 
skating-rink,  as  she  had  before.  It  wa^  dark,  rainy, 
and  the  wind  blew  hard.  There  was  no  light  at  the 
foot  of  the  stairs,  and  the  hallway  was  dark.  As  she 
went  in,  the  right-hand  part  of  the  door  of  the  en- 
trance was  shut,  and  the  left-hand  part  of  the  door 
open ;  and  as  she  went  through  the  part  of  the  door 
that  was  open,  and  stepped  to  the  right,  just  at  the 
right  of  the  part  of  the  door  that  was  shut  a  little  from 
the  edge  of  the  door,  she  stepped  into  a  hole  in  the 
floor,  and  went  down  into  It  with  one  leg  up  as  far 
as  she  could  fall,  near  to  the  groin,  and  wrenched  and 
badly  injured  her  leg.  The  hole  was  formed  by  the 
floor  breaking  through,  and  bud  been  there  for  more 
than  three  weeks,  and  during  that  time  was  known  to 
be  there  by  members  of  the  Guards.  It  was  about  six 
inches  wide,  and  eight  or  ten  inches  long.  At  the 
time  of  the  agreement  to  lease,  the  place  where  the 
hole  was  had  become  rather  worn,  but  otherwise  in 
good  condition.  Armory  Hall  had  been  used  as  a 
rink  in  the  winter  of  1881-82  and  1882-83.  In  August 
or  September,  1884,  the  Presbyterian  Society  gave  a 
kind  of  fair  or  entertainment  in  the  hall.  Prior  to 
May  1, 1884,  the  Guards  had  talked  with  the  defend- 
ant about  improving  and  repairing  tbe  hall,  which  he 
refused  to  do,  because  they  would  not  pay  more  rent 
than  named  in  the  lease.  The  undisputed  evidence 
shows  that  neither  the  defendant,  nor  any  of  the  own- 
ers of  the  block  lived  in  Beloit,  or  had  any  knowledge 
or  information  as  to  the  existence  of  the  hole  in  ques- 
tion until  after  the  plaintiffs  injury,  November  22, 
1884.  The  rents  were  collected  through  the  bank.  At 
the  close  of  the  testimony,  of  which  the  above  state- 
ment is  the  substance,  the  defendant  moved  for  a  non- 
suit, which  was  granted ;  and  from  the  judgment  en- 
tered thereon  the  plaintiff  brings  this  appeal. 

Bitckley  &  Tf  (cfc?iem  and  C.  Jf .  A  F.  M.  Scanlan,  for 
appellant. 
Winana  Sc  Hyzer,  for  respondent. 

Cassoday,  J.    The  case  at  bar  is  clearly  distinguish- 
able from  that  class  of  oases  cited  where  the  injuiy  is 


to  a  traveller  upon  a  public  highway  or  walk,  and  the 
defect  complained  of  is  either  in,  or  in  close  proximity 
to  such  highway  or  walk;  as  in  InhabitanU  ofMilford 
V.  Holbrook,  9  Allen,  17 ;  Rtad^nan  v.  ConMoay,  128 
Mass.  374;  Brown  v.  Weaver y  5  Atl.  Rep.  82.  The  rule 
seems  to  be  well  settled,  that  in  the  absence  of  any 
secret  defect  or  deceit  or  warranty  or  agreement  on 
the  part  of  the  landlord  to  repair,  the  tenant  takes  the 
leased  premises  in  the  condition  they  happen  to  be  in 
at  the  time  of  the  leasing,  and  that  in  such  case  the 
landlord  is  not  liable  to  the  tenant  for  an  injury  caused 
by  the  premises  being  out  of  repair  during  that  term. 
Hart  V.  Windsor,  12  Mees.  &;  W.  68;  Ktatea  v.  Earl  of 
Cadogan,  70  E.  C.  L.  501;  Doupe  v.  (?enin,«  N.  Y.  110; 
McAlpin  V.  PbwelU  70  id.  126;  Edwards  Y.  N.  Y.  <fc  H. 
R.  R.  Co.,  08  id.  245;  DuUon  v.  QerrUh,  9  Cush.  80; 
Woods  V.  Naumkeag  S.  C.  Co.,  134  Mass.  857;  8.  C,  45 
Am.  Rep.  844;  Bowe  v.  Bunking,  185  Mass.  880;  8.  C, 
46  Am.  Rep.  471;  BrewsUr  v.  De  Fremery,  88  Cal.  841; 
Krueger  v.  Ferrant,  29  Minn.  385;  S.  C,  18  N.  W.  Rep. 
15S;  Humphrey  v.  WaU,  22  U.  C.  C  P.  580;  Wood 
Landl.  &  Ten.,  §  882.  So  it  seems  that  the  rightful 
subtenant,  servant,  employee,  or  even  customer  of  the 
lessee,  is  under  the  same  restriction,  because  he  enters 
under  the  same  title,  and  not  by  any  invitation,  ex- 
press or  implied,  from  the  owner,  and  hence  assumes 
the  same  risk.  Taylor  Landl.  &;  Ten.,  §175;  Jaffev. 
Harteau,  56  N.  Y.  308;  Ryan  v.  WiUon,  87  id.  471. 

In  the  case  before  us  there  is  no  claim  of  any  secret 
defect,  deceit,  warranty,  or  agreement  on  the  part  of 
the  defendant  to  repair.  On  the  contrary,  it  was  ex- 
pressly agreed  upon  the  part  of  the  tenant  to  "de- 
liver up  the  said  premises,  together.with  the  appurte- 
nances thereunto  belonging,  *  *  *  peaceably  and 
quietly,  at  the  expiration  of  said  term  (of  two  years' 
time),  in  as  good  condition  and  repair  as  the  same*' 
were  at  the  time  of  making  the  lease.  Undoubtedly 
the  lease  gave  to  the  lessees,  and  those  rightfully  using 
any  part  of  the  leased  premises  under  them,  the  right 
of  passage  through  and  up  the  hallways  and  stairways 
mentioned,  as  there  was  no  other  means  of  access. 
Pornfret  v.  Ricroft,  1  Saund.  821 ;  DoyU  v.  Lord,  64  N. 
Y.  432;  Royce  v.  Guggenheim,  106  Mass.  201. 

But  it  is  claimed  that  notwithstanding  such  right  of 
passage,  yet  that  as  the  defendant  had  other  tenants 
in  the  same  building,  having  a  like  right  of  passage, 
such  hallways  and  stairways  must  be  deemed  to  have 
remained  in  the  possession  and  control  of  the  defend- 
ant, and  hence  that  he  was  responsible  for  injury  by 
reason  of  any  want  of  repair  therein. 

It  has  been  held  that  where  the  landlord  only  rented 
a  portion  of  the  premises,  and  retained  the  possession, 
occupancy,  and  control  of  the  balance,  he  was  liable 
to  one  injured,  while  rightfully  passing  over  the  por- 
tion in  his  possession,  by  reason  of  a  defect  therein. 
Camp  V.  Wood,  76  N.  Y.  92;  Edwards  v.  N.  Y.  <fc  H.  R, 
JR.  Co.,  98  id.  255.  This  rule  has  been  extended  to  a 
passage-way  over  staircases  and  entries  used  by  the 
lessee ''in  common  with  the  landlord  and  the  other 
tenants  **  in  the  same  building.  Looney  v.  McLean,  129 
Mass.  35. 

In  commenting  upon  that  case,  the  same  court  said : 
*'It  may  be  that  there  is  an  obligation  on  the  owner 
to  keep  the  ways  (staircases  and  passage-ways)  in  such 
a  condition  that  they  can  be  safely  used  by  the  ten- 
ants ;  but  this  obligation  has  never  been  extended  so 
as  to  require  a  construction  of  the  ways  on  a  different 
plan,  if  thp  ways,  as  they  existed  when  the  premises 
were  hired,  were  not  altogether  convenient  or  safe  by 
reason  of  some  fault  in  the  original  plan  which  was 
apparent ; ''  and  so  it  was  accordingly  held  that  a 
landlord  letting  several  tenements  in  the  same  build- 
ing, with  a  common  exterior  flight  of  entrance  steps, 
without  a  railing,  was  not  liable  to  a  tenant  injured  by 
falling  on  ice  accumulated  on  thejo^eps,  although  they 
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were  so  made,  aud  of  suoh  material,  as  to  oollect  ice. 
Woods  ▼.  Naumkeag  S.  C.  Co.^  supra, 

lu  a  still  later  case  of  Bowt  v.  Huriking^  tswpra^  the 
same  court  held  that  a  laudlord  was  **  uot  liable  to  his 
tenant  for  a  personal  injury  bj  reason  of  a  defect  in  a 
stairway  in  the  tenement  caused  by  a  previous  ten- 
ant ;  there  having  be^n  an  opportunity  to  examine  the 
premises  at  the  time  of  hiring,  and  no  wari*aDty  of  fit- 
ness, and  no  knowledge  on  the  landlord*s  part  of  any 
unsafeness.*'  The  defect  in  the  staircase  there  com- 
plained of  was  that  **the  tread  of  the  second  stair  had 
been  sawed  about  four  inches  from  each  end,  across  to 
within  about  an  inch  of  th6  back  side  of  it,  and  length- 
wise out  out  about  an  inch  from  and  parallel  to  the 
back  side  of  the  tread,  and  was,  at  the  time  of  the  ac- 
cident, unsupported.'' 

Loaney  v.  i/cXean,  siipro,  is  quite  similar  in  its  facts 
to  the  Scotch  case  cited,  of  McMartin  v.  Hannay^  10 
6el.  Cas.  (8d  ser.)  411,  in  which  Lord  Benholme  made 
this  distinction :  *'  The  landlord  undertook  to  be  ans- 
werable for  the  outside  stair.  He  actually  kept  a  man 
in  his  employment  for  the  purpose  of  looking  after  it, 
and  other  similar  stairs  in  various  tenements.  This 
relieves  my  mind  of  considerable  doubts,  for  often  the 
landlord  is  not  near  the  place  where  the  property  is 
situated,  and  knows  nothiog  about  the  dangerous 
condition  into  which  it  may  have  got.  In  such  cases 
there  may  be  a  considerable  room  for  arguing  that 
the  tenant  may  have  incurred  certain  responsibil- 
ity." 

In  the  recent  case  of  hay  v.  Hedges,  9  Q.  B.  Div.  80, 
the  defendant  let  out  his  house  in  apartments  to  sev- 
eral tenants,  with  the  privilege  of  using  the  roof, which 
was  flat,  having  an  iron  rail  at  the  outer  edge,  for  diy- 
ing  their  linen.  The  plaintiff,  one  of  the  tenants, went 
upon  the  roof  to  remove  some  linen,  when  his  foot 
slipped,  and  the  rail  being  out  of  repair  to  the  knowl- 
edge of  the  landlord,  he  fell,  and  was  injured.  The 
nonsuit  of  the  plaintiff  was  sustained  on  the  ground 
**  that  there  was  no  duty  on  the  part  of  the  laudlord 
to  protect  such  a  place,  and  that  if  the  lodgers  chose 
to  use  the  roof  for  the  purpose  stated,  they  must  take 
it  cum  onere,** 

In  Humphrey  v.  WaiU  supra,  the  defendant  leased 
to  the  plaintiff  a  room  in  his  house.  The  only  mode 
of  access  to  it,  and  the  other  rooms  on  the  same  story, 
was  by  a  certain  passage,  in  which  there  was  an  un- 
covered stovepipe  hole,  into  which  the  plaintiff,  while 
rightfully  passing,  slipped  and  was  injured ;  and  it  was 
held  that  in  the  absence  of  an  express  contract,  the 
defendant  was  under  no  legal  obligation  to  keep  the 
premises  in  repair,  and  hence  he  was  not  liable.  It  is 
there  said  by  the  chief  justice  on  the  part  of  the  court : 
'*  If  a  man  rent  the  upper  story  of  a  house,  with  the 
staircase— the  only  means  oC  approach— in  a  ruinous 
and  unsafe  state,  I  see  no  implied  obligation  on  the 
landlord  to  uphold  it,  or  to  answer  in  damages  for  an 
injury  resulting  from  its  insecure  state.  It  would  be 
a  singular  state  of  the  law  if  the  laudlord  would  not 
be  answerable  if  he  demised  the  stairway  with  the  up- 
per story,  and  would  be  answerable  if  he  only  gave  a 
right  to  use  it  as  an  approach  to  the  part  of  the  house 
actually  demised." 

This  language  has  received  the  express  sanction  of 
the  Supreme  Court  of  Indiana.  PurceU  v.  English,  86 
[nd.  84.  In  that  case  it  was  held  that  '*  where  a  stair- 
way, connected  with  apartments  hired  in  a  tenement 
house  occupied  by  several  tenants,  is  rendered  unsafe 
by  temporary  causes,  such  as  the  acoamulation  of  snow 
and  ioo.  the  landlord  is  not  liable  to  the  tenant  who 
uses  such  a  stairway  with  full  knowledge  of  its  dan- 
gerous condition,  unless  there  is  a  contract  on  the 
part  of  the  landlord  to  keep  the  premises  in  repair  and 
fit  for  safe  use  "  In  that  case  there  is  a  discriminat- 
ing and  well-written  opinion  by  Elliott,  J.,  throwing 


doubts  upon  the  soundness  of  Looney  v.  McLean,  su- 
pra, and  claiming  that  it  stands  alone.  It  is  there 
said  that  ^' the  duty  of  the  tenant  to  keep  in  safe  con- 
dition, for  his  own  use,  the  demised  premises,  extends 
to  all  the  appurtenances  connected  therewith,  and  this 
includes  steps,  stairways,  and  other  approaches. 
Whatever  passes  to  the  tenant  under  tho  lease  is,  for 
the  term  designated,  under  his  control  and  in  his  pos- 
session ;  *'  citing  Pomfret  v.  Ricroft,  supra.  See  also 
Hotoardv,  DooltUU,SJ>ueT,  46i;  Corey  v.  Mann,  li 
How.  Pr.  163;  Kaiser  v.  BirUi,  46  id.  161;  Loupe  y. 
Wood,  61  Cal.  686;  Krueger  ▼.  Ferrant,  supra;  Piatt  v. 
Faniey,  16  Bradw.  216. 

It  is  unnecessary  here  to  determine  the  apparent 
conflict  between  the  Massachusetts  case  mentioned 
and  other  cases  cited ;  since  it  is  pretty  clear  from  the 
authorities,  that  in  the  absence  of  any  secret  defect, 
deceit,  warranty,  or  agreement  on  the  part  of  the 
landlord  to  repair,  he  cannot  be  held  liable  to  the  ten- 
ant, or  any  one  rightfully  occupying  under  him,  foran 
injury  caused  by  the  premises  getting  out  of  repair 
during  the  term,  unless  it  be  by  reason  of  his  own 
wrongful  act,  or  failure  to  perform  a  known  duty. 
Thus  in  Carstairs  v.  Taylor,  L.  R.,  6  Exoh.  222,  where 
the  landlord  rented  the  lower  part  of  the  bouse,  and 
retained  possession  of  the  upper  part,  it  was  said  on 
the  part  of  the  court ;  *^  The.defendant  can  only  be 
liable  if  he  was  guilty  of  negligence.** 

The  defendant  here  testified  that  he  did  not  know  of 
the  defect  in  the  entry-way  until  after  the  injury;  and 
the  circumstances  preclude  any  presumption  of  such 
knowledge.  It  would  be  unwarranted  to  find,  upon 
such  facts,  that  he  was  guilty  of  negligence.  But  the 
case  is  very  much  stronger  for  the  defendant  than  any 
of  the  cases  cited.  Wansor  was  not  occupying  the 
hall  as  a  skating-rink  by  any  rightful  authority  from 
the  defendant,  or  any  of  the  owners  of  the  building. 
On  the  contrary,  the  letting  to  Wansor  by  the  Guards 
was  expressly  prohibited  by  the  written  lease.  The 
occupancy  by  Wansor,  and  those  under  him,  or  npon 
his  invitation  for  such  a  purpose,  was  wrongful,  as 
against  the  defendant  and  the  other  owners.  The 
plaintiff  at  the  time  of  the  injury  was  so  occupying 
This  being  so,  neither  the  defendant,  nor  any  of  such 
owners,  under  any  of  the  authorities,  owed  her  the 
duty  of  security  in  passage  while  she  was  in  the  act  of 
invading  their  rights.  To  constitute  actionable  negli- 
gence, the  defendant  must  be  guilty  of  some  wrongful 
act  or  breach  of  positive  duty  to  the  plaintiff.  This  is 
elementary,  and  has  often  been  reoognlxed  by  this 
court.  Cahin  v.  Layton,  67  Wis.  600;  a  C,  16  N.  W. 
Rep.  1;  Oriswold  v.  Chicago  A  N.  W,  Ry.  Co,,  64  Wis. 
662;  8.  C,  26  N.  W.  Rep.  101;  Parcel  v.  English,  supra; 
Ryan  v.  Wilson,  supra.  There  is  no  claim  of  any  such 
wrongful  act.  It  is  very  clear  that  the  defendant  owed 
to  the  plaintiff  no  such  duty. 

The  judgment  of  the  Circuit  Court  is  affirmed 


CONSTITUTIONAL    LAW  —  INTEBSTATB    COM- 
MERCE—STATOTE FORBIDDING  DISCRIM- 
INATION IN  RAILROAD  CHARGES, 

SUPREME  COURT  OP  THE  UNITED  STATES, 
OCTOBER  ».  1886. 

Wabash,  St.  Louis  and  Pacifio  Rt.  Co.  v.  People 

OF  THE  State  of  Illinois. 
A  statute  of  DUnois  enacts  that  if  any  railroad  company 
shall,  within  that  State,  charge  or  receive  for  transport- 
ing passengers  or  freight  of  the  same  class,  the  same  or 
a  greater  sum  for  any  distance  than  it  does  for  a  longer 
distance,  it  shall  be  liable  to  a  penalty  for  unjust  discrim- 
ination. The  defendant  in  this  case  made  such  dlscrlnu 
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inatton  in  regard  to  goods  transported  over  the  same 
road  or  roads  from  Peoria  in  Illioois  and  from  Oilman  in 
Illinois  to  New  York;  charging  more  for  the  same  class 
of  goods  carried  from  Oilman  than  from  Peoria,  the  for- 
mer being  eighty-six  miles  nearer  to  New  York  than  the 
latter,  this  difference  beiog  in  the  length  of  the  line 
within  the  State  of  llUnois. 

1  This  court  follows  the  Supreme  Court  of  Illinois  In  hold- 

ing that  the  statute  of  Illinois  must  be  construed  to  in- 
clude a  transportation  of  goods  under  one  contract  and 
by  one  voyage  from  the  Interior  of  the  State  of  Illinois 
to  New  York. 

2  This  court  holds  further   that  such  a  transportation   is 

*•  commerce  among  the  States,"  even  as  to  that  part  of 
the  voyage  which  lies  within  the  State  of  Illinois,  while 
it  is  not  denied  that  there  may  be  a  transportation  of 
goods  which  Is  begim  and  ended  within  its  limits  and 
disconnected  with  any  carriage  outside  of  the  State, 
which  is  not  commerce  among  the  States. 

3.  The  latter  Is  subject  to  regulation  by  the  State,  and  the 

statute  of  Illinois  Is  valid  as  applied  to  It.  But  the  for- 
mer  Is  national  in  its  character,  and  Its  regulation  Is  con- 
fided to  Congress  exclusively,  by  that  clause  of  the  Con- 
stituUon  which  empowers  it  to  regulate  conmierce 
among  the  States. 

4.  The  cases  otMunn  v.  lUinoUt  C,  B.  dt  Q.  R.  R,  Co.  v. 

Iowa  and  Peik  v.  Chicago  db  NorthweBtent,  i{.  Co.,  all  In 
04  U.  8.,  examined  in  regard  to  this  question,  and  held 
In  view  of  other  cases  decided  near  the  same  time,  not  to 
establish  a  contrary  doctrine. 

5.  Notwithstanding  what  is  there  said,  this  court  holds  now, 

and  has  never  consciously  held  otherwise,  that  a  statute 
of  a  Sute,  intended  to  regulate  or  to  tax  or  to  impose 
any  other  restriction  upon  the  transmission  of  persons 
or  property  or  telegraphic  messages  from  one  State  to 
another.  Is  not  within  that  class  of  legislation  which  the 
States  may  eoact  In  the  absence  of  legislation  by  Con- 
gress: and  that  such  statutes  are  void  even  as  to  that 
part  of  such  transmission  which  may  be  within  the 
State, 
n.  It  follows  that  the  statute  of  Illinois,  as  construed  by  the 
Supreme  Court  of  the  State,  and  as  applied  to  the  trans- 
action under  consideration.  Is  forbidden  by  the  Constitu- 
tion of  the  United  States,  and  the  judgment  of  that  court 
Is  reversed. 

1 N  error  to  the  Supreme  Court  of  the  State  of  Illinois. 

MiiiLER,  J.  This  is  a  writ  of  error  to  the  Supreme 
Court  of  llliuois.  It  was  argued  here  at  the  last  term 
of  this  court. 

The  case  was  tried  in  the  court  of  original  Jurisdic- 
tion on  an  agreed  statement  of  facts.  This  agreement 
is  short  and  Is  here  ioberted  in  full : 

**  For  the  purposes  of  the  trial  of  said  cause,  and  to 
save  the  making  of  proof  therein  it  is  hereby  agreed 
on  the  part  of  the  defendant  that  the  allegations  in 
the  first  count  of  the  declaration  are  true,  ex- 
cept that  part  of  said  count  which  avers  that  the  same 
proportionate  discrimination  was  made  in  the  trans- 
portation of  said  property— oll-oake  and  corn— in  the 
State  of  Illinois,  that  was  made  between  Peoria  and 
the  city  of  New  York,  and  Gllman  and  New  York 
city,  which  averment  is  not  admitted,  because  defend, 
ant  claims  that  it  is  an  inference  from  the  fact  that 
the  rates  charged  in  each  case  of  said  transportation 
of  oil-cake  and  corn  were  through  rates,  but  It  Is  ad- 
mitted that  said  averment  Is  a  proper  one.'* 

The  first  count  in  the  declaration,  which  is  referred 
to  in  this  memorandum  of  agreement,  charged  that 
the  Wabash,  St.  Louis  and  Pacific  Railway  Company 
had,  in  violation  of  a  statute  of  the  State  of  Illinois, 
bee\i  guilty  of  an  unjust  discrimination  in  its  rates  or 
charges  of  toll  and  compensation  for  the  transporta- 
tion of  freight.    The  specific  allegation  is  that  the  rail- 


road company  charged  Elder  &  MoKlnney  for  trans- 
porting 20,000  pounds  of  goods  and  chattels  from 
Peoria,  in  the  State  of  Illinois,  to  New  York  city  the 
sum  of  $39,  being  at  the  rate  of  fifteen  cents  per  hun- 
dred pounds  for  said  car-load ;  and  that  on  the  same 
day  they  agreed  to  carry  and  transport  for  Isaao 
Bailey  and  F.  O.  Swannell  another  oar-load  of  goods 
and  chattels  from  Gllmau,  in  the  State  of  Illinois,  to 
said  city  of  New  York,  for  which  they  charged  the 
sum  of  165,  being  at  the  rate  of  twenty-five  cents  per 
hundred  pounds.  And  it  is  alleged  that  the  oar-load 
transported  for  Elder  &  MoKlnney  was  carried  eighty- 
six  miles  further  in  the  State  of  Illinois  than  the 
other  oar-load  of  tbe  same  weight.  This  freight  being 
of  the  same  class  In  both  instances,  and  carried  over 
the  same  road,  except  as  to  the  difference  in  the  dis- 
tance, it  is  obvious  that  a  discrimination  against 
Bailey  &  Swannell  was  made  In  the  charges  against 
them  as  compared  with  those  against  Elder  &  Mo- 
Klnney; and  this  Is  true  whether  we  regard  the  charge 
for  the  whole  distance  from  the  terminal  points  in 
Illinois  to  New  York  city  or  the  proportionate  charge 
for  the  haul  within  the  State  of  Illinois. 

The  language  of  the  staiate  which  is  supposed  to  be 
violated  by  this  transaction  is  to  be  found  in  chapter 
114  of  the  Revised  Statutes  of  Illinois,  section  126.  It 
is  there  enacted  that  If  any  railroad  corporation  shall 
charge,  collect,  or  receive  for  tbe  transportation  of  any 
passenger  or  freight  of  any  description  upon  its  rail- 
road, for  any  distance  within  the  State,  the  same  or  a 
greater  amount  of  toll  or  compensation  than  is  at  the 
same  time  charged,  oollected,  or  received  for  the  trans- 
portation in  the  same  direction  of  any  passenger  or 
like  quantity  of  freight  of  the  same  class  over  a  greater 
distance  of  the  same  road,  all  such  discriminating 
rates,  charges,  oollectlons,  or  receipts,  whether  made 
directly  or  by  means  of  rebate,  drawback,  or  other 
shift  or  evasion,  shall  be  deemed  and  taken  against 
any  such  railroad  corporation  as  prima  facie  evidence 
of  unjust  discrimination  prohibited  by  the  provisions 
of  this  act.  The  statute  further  provides  a  penalty  of 
not  over  $5,000  for  that  offense,  and  also  that  the  party 
aggrieved  shall  have  a  right  to  recover  three  times  the 
amount  of  damages  sustained,  with  costs  and  attor- 
neys' fees. 

To  this  deolaration  the  railroad  company  demurred. 
The  demurrer  was  sustained  by  the  lower  court  in 
lillnols,  and  Judgment  rendered  for  the  defet^daut. 
This  however  was  reversed  by  the  Supreme  Court  of 
that  State,  and  on  the  case  being  remanded  the  de~ 
murrer  was  overruled,  and  the  defendant  pleaded, 
among  other  things,  that  the  rates  of  toll  charged  in 
the  declaration  were  charged  and  oollected  for  services 
rendered  under  an  agreement  and  undertaking  to 
transport  freight  from  Oilman,  In  the  State  of  Illinois, 
to  New  York  city,  in  the  State  of  New  York,  and 
that  in  such  undertaking  and  agreement  the  portion 
of  the  services  rendered  or  to  be  rendered  within  the 
State  of  Illinois  was  not  apportioned  separate  from 
such  entire  service ;  that  the  action  Is  founded  solely 
upon  the  supposed  authority  of  an  act  of  the  Legisla- 
ture of  the  State  of  Illinois,  approved  April?,  1871; 
and  that  said  act  does  not  control  or  affect  or  relate  to 
undertakings  to  transport  freight  from  the  State  of 
Illinois  to  the  State  of  New  York,  which  fails  within 
the  operation,  and  Is  wholly  controlled  by  the  terms 
of  the  third  clause  of  section  eight  of  article  one  of  the 
Constitution  of  the  United  States,  which  the  defend- 
ant sets  up  and  relies  upon  as  a  complete  defense  and 
protection  in  said  action.  This  question  of  whether 
the  statute  of  Illinois,  as  applied  to  the  oase  in  hand, 
is  in  violation  of  the  Constitution  of  the  United 
States,  as  set  forth  in  the  plea,  was  also  raised  on  the 
trial  by  a  request  of  the  defendant,  the  Railroad  Com- 
pany, that  the  court  should  hold  certain  propositions 
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of  law  on  the  same  subject,  which  propositions  are  as 
follows : 

*'  The  court  holds  as  law,  that  as  the  tolls  or  rates  of 
compensation  ohar8:ed  and  collected  by  the  defendant. 
In  the  Instance  in  question,  were  for  transportation 
serrioe  rendered  in  transporting  freight  from  a  point 
In  the  State  of  Illinois  to  a  point  In  the  State  of  New 
York  under  an  entire  contract  or  undertaking  to 
transport  such  freight  the  whole  distance  between 
Buoh  points;  that  the  act  of  the  General  Assembly  of 
the  State  of  Illinois,  approved  May  2,  1873,  entitled 
*'An  act  to  prevent  extortion  and  unjust  discrimina- 
tion in  the  rates  charged  for  the  transportation  of  pas- 
sengers and  freight  on  railroads  In  this  State,  and  to 
punish  the  same,  and  prescribe  a  mode  of  procedure 
and  rules  of  evidence  in  relation  thereto,  and  to  re- 
peal an  act  entitled  *Au  act  to  prevent  unjust  discrim- 
ination and  extortion  In  the  rates  to  be  charged  bj  the 
different  railroads  In  the  State  lor  the  transportation 
of  freight  on  said  roads,'  approved  April  7, 1871,'*  does 
not  apply  to  or  control  such  tolls  and  charges,  nor  can 
the  defendant  be  held  liable  in  this  action  for  the  pen- 
alties prescribed  by  said  act. 

'*  The  court  further  holds  as  law,  that  said  act  In  re- 
lation to  extortion  and  unjust  discrimination  cannot 
apply  to  transportation  service  rendered  partly  with- 
out the  State,  and  consisting  of  the  transportation  of 
freight  from  within  the  State  of  Illinois  to  the  State 
of  New  Tork,  and  that  said  act  cannot  operate  beyond 
the  limits  of  the  State  of  Illinois. 

**The  court  further  holds  as  matter  of  law,  that  the 
transportation  in  question  falls  within  the  proper  de- 
sorlptioo  of  *  commerce  among  the  States,'  and  as  such 
can  only  be  regulated  by  the  Congress  of  the  United 
States  under  the  terms  of  the  third  clause  of  section 
eight  of  article  oue'of  the  Constitution  of  the  United 
States." 

All  of  these  propositions  were  denied  by  the  court, 
and  judgment  rendered  against  the  defendant,  which 
judgment  was  afltoned  by  the  Supreme  Court  on  ap- 
peal. 

The  matter  thus  presented,  as  to  the  controlling  In. 
fluenoe  of  the  Constitution  of  the  United  States  over 
this  legislation  of  the  State  of  Illinois,  raises  the  ques- 
tion which  confers  jurisdictioQ  on  this  court.  Although 
the  precise  point  presented  by  this  case  may  not  have 
been  heretofore  decided  by  this  court,  the  general  sub- 
ject of  the  power  of  the  State  Legislatures  to  regulate 
taxes,  fares  and  tolls  for  passengers^and  transportation 
of  freight  over  railroads  within  their  limits  has  been 
very  much  considered  recently  (Stole  Freight  Tax  case, 
15  Wall.  282;  Munn  v.  [llinoia,  94  U.  S.  133;  C.  B.  <fc  Q. 
R.  Co,  V.  lovfo.  Id.  155;  Peik  v.  N.  W.  R,  Co.,  Id.  164; 
Stone  V.  Farmers*  Loan  and  Trust  Co.,  116  Id.  807; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  Id.  204;  Pick- 
ard  V.  Pullman  Southern  Car  Co,,  117  id.  84),  and  the 
question  how  far  such  regulations,  made  by  the  States 
and  under  State  authority,  are  valid  or  void,  as  they 
may  affect  the  transportation  of  goods  through  more 
than  one  State,  in  one  voyage,  Is  not  entirely  new 
here.  The  Supreme  Court  of  Illinois,  In  the  case  now 
before  us,  conceding  that  each  of  these  contracts  was 
in  itself  a  unit,  and  that  the  pay  received  by  the  Illi- 
nois Railroad  Company  was  the  compensation  for  the 
entire  transportation  from  the  point  of  departure  in 
the  State  of  Illinois  to  the  city  of  New  York,  holds 
that  while  the  statute  of  Illinois  is  Inoperative  upon 
that  part  of  the  contract  which  has  reference  to  the 
transportation  outside  of  the  State,  it  Is  binding  and 
effectual  as  to  so  much  of  the  transportation  as  was 
within  the  limits  of  the  State  of  Illinois  {People  v. 
Wabash,  St  Louis  &  Pacific  R,  Co.,  104  111.  476),  and 
undertakingfor  itself  to  apportion  the  rates  charged 
over  the  whole  route,  decides  that  the  contract  and 
the  receipt  of  the  money  for  so  much  of  It  as  was  per- 


formed within  the  State  of  Bliuols  violate  the  statute 
of  the  State  on  that  subject. 

If  the  Illinois  statute  could  be  construed  to  apply 
exclusively  to  contracts  for  a  carriage  which  beglna 
and  ends  within  the  State,  disconnected  from  a  oon- 
tinuous  transportation  through  or  Into  other  States, 
there  does  not  seem  to  be  any  difQculty  In  holding  it 
to  be  valid.  For  Instance,  a  contract  might  be  made 
to  carry  goods  for  a  certain  price  from  Cairo  to  Chi- 
cago, or  from  Chicago  to  Alton.  The  charges  for  these 
might  be  within  the  competency  of  the  Illinois  Ijegis- 
lature  to  regulate.  The  reason  for  this  is  that  both 
the  charge  and  the  actual  transportation  In  such  cases 
.  are  exclusively  confined  to  the  limits  of  the  territory  of 
the  State,  and  this  Is  not  commerce  among  the  States, 
or  Interstate  commerce,  but  Is  dxcluslrely  commerce 
within  the  State.  So  far  therefore  as  this  class  of 
transportation,  as  an  element  of  commerce,  is  affected 
by  the  statute  under  consideration.  It  is  not  subject 
to  the  constitutional  provision  concerning  commerce 
among  the  States.  It  has  often  been  held  in  this  court, 
and  there  can  be  no  doubt  about  It,  that  there  is  a  com- 
merce wholly  within  the  State  which  Is  not  subject  to 
the  constitutional  provision,  and  the  distinction  be- 
tween commerce  among  the  States  and  the  other  class 
of  commerce  between  the  citizens  of  a  single  State, 
and  conducted  within  Its  limits  exclusively,  is  one 
which  has  been  fully  recognized  In  thisoourt,although 
It  may  not  be  always  easy,  where  the  lines  of  these 
classes  approach  each  other,  to  distinguish  between  the 
one  and  the  other.  The  Daniel  BaU,  10  Wall.  557 ;  Hail 
V.  DeCuir,  95  U.  8.  485;  Telegraph  Co.  v.  Texas,  105 
id.  460. 

It  might  admit  of  question  whether  the  statute  of 
Illinois,  now  under  consideration,  was  designed  by  Its 
framers  to  affect  any  other  class  of  transportation  than 
that  which  begins  and  ends  within  the  limits  of  the 
State.  The  Supreme  Court  of  Illinois  having  In  this 
case  given  an  Interpretation  which  makes  It  apply  to 
what  we  understand  to  be  commerce  among  the  States, 
although  the  contract  was  made  within  the  State  of 
Illinois,  and  a  part  of  Its  performance  was  within  the 
same  State,  we  are  bound.  In  this  court,  to  accept  that 
construction.  It  becomes  therefore  neoessaiy  to  in- 
quire whether  the  charge  exacted  from  the  shippers  in 
this  case  was  a  charge  for  Interstate  transportation,  or 
was  susceptible  of  a  division  which  would  allow  so 
much  of  It  to  attach  to  commerce  strictly  within  the 
State,  and  so  much  more  to  commerce  io  other  States. 
The  transportation,  which  is  the  subject-matter  of  the 
contract,  being  the  point  on  which  the  decision  of  the 
case  must  rest,  was  it  a  transportation  limited  to  the 
State  of  Illinois,  or  was  it  a  transportation  covering  all 
the  lines  between  Gilmau  In  the  one  case  and  Peoria  in 
the  other  in  the  State  of  Illinois,  and  the  city  of  New 
York  In  the  State  of  New  York? 

The  Supreme  Court  of  Illinois  does  not  place  Its 
judgment  In  the  present  case  on  the  ground  that  the 
transportation  and  the  charge  are  exclusively  State 
commerce,  but  conceding  that  It  may  be  a  case  of  com- 
merce among  the  States,  or  Interstate  commerce* 
which  Congress  would  have  the  right  to  regulate  If  it 
had  attempted  to  do  so,  argues  that  this  statute  of  Uli- 
nols  belongs  to  that  class  of  commercial  regulations 
which  may  be  established  by  the  laws  of  a  State  until 
Congress  shall  have  exercised  Its  power  on  that  sub- 
ject: and  to  this  proposition  a  large  part  of  the  argu- 
ment of  the  Attorney-General  of  the  State  before  us 
Is  devoted,  although  he  earnestly  Insists  that  the  stat- 
ute of  Illinois,  which  Is  the  foundation  of  this  action, 
Is  not  a  regulation  of  commerce  within  the  meaning 
of  the  Constitution  of  the  United  States.  In  support 
of  its  view  of  the  subject  the  Supreme  Court  of  Illinois 
cites  the  cases  of  Munn  v.  lUijwis,  C.  B.  A  Q.  R.  Co.  v. 
lotoo,  and  Peik  v.  N.  W.  R,  Co,,  above  referred  to.    It 
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oannot  be  denied  that  the  general  language  of  the  court 
In  these  cases,  upon  the  power  of  Congress  to  regulate 
commerce,  may  be  susceptible  of  the  meaning  which 
the  Illinois  court  places  upon  it. 

In  Munn  ▼.  Illinoia^  94  U.  8. 183,  the  language  of  this 
court  upon  that  subject  is  as  follows: 

'*  We  come  now  to  consider  the  effect  npon  this  stat- 
ute of  the  power  of  Congress  to  regulate  commerce.  It 
was  very  properly  said  in  the  case  of  the  State  Tax  on 
Railtoay  Orosa  Jieceipts,  15  Wall.  296,  that  *  it  Is  not 
eyery  thing  that  affects  commerce  that  amounts  to  a 
regulation  of  it,  within  the  meaning  of  the  Constitu- 
tion.* The  warehouses  of  these  plalntlflii  In  error  are 
situated  and  their  business  carried  on  exclusively 
within  the  limits  of  the  State  of  Illinois.  They  are 
used  as  instruments  by  those  engaged  in  State  as  well 
as  those  engaged  in  interstate  commerce,  but 
they  are  no  more  necessarily  a  part  of  commerce 
itself  than  the  dray  or  the  cart  by  which,  but  for 
them,  grain  would  be  transferred  from  one  rail- 
road station  to  another.  Incidentally  they  may 
become  connected  with  Interstate  commerce,  but 
not  necessarily  so.  Their  regulation  is  a  thing  of 
domestic  concern,  and  certainly  until  Congress 
acts  in  reference  to  their  interstate  relations,  the  State 
may  exercise  all  the  powers  of  government  over  them, 
even  though  In  so  doing  it  may  indirectly  operate  upon 
commerce  outside  its  Immediate  jurisdiction.  We  do 
not  say  that  a  case  may  not  arise  In  which  it  will  be 
found  that  a  State,  under  the  form  of  regulating  its 
own  aflkirs,  has  encroached  upon  the  exclusive  domain 
of  Congress  in  respect  to  interstate  commerce,  but  we 
do  say,  that  upon  the  facts  as  they  are  represented  to 
us  in  this  record,  that  has  not  been  done.'" 

In  the  case  of  C.  B.  A  Q.  R  Co.  v.  lotca,  94  U.  S.  165, 
which  directly  related  to  railroad  transportation,  the 
language  Is  as  follows : 

'*  The  objection  that  the  statute  complained  of  Is 
void,  because  it  amounts  to  a  regulation  of  commerce 
among  the  States,  has  been  sufflolently  considered  in 
the  case  of  Munn  v.  UlinoU.  This  road,  like  the  ware- 
house in  that  case,  is  situated  within  the  limits  of  a 
single  State.  Its  business  is  carried  on  there,  and  its 
regulation  is  a  matter  of  domestic  concern.  It  Is  em- 
ployed in'State  as  well  as  in  interstate  commerce,  and 
until  Congress  acts,  the  State  must  be  permitted  to 
adopt  such  rules  and  regulations  as  may  be  necessary 
for  the  promotion  of  the  general  welfare  of  the  peo- 
ple within  its  own  jnrisdiction,  even  though  in  doing 
so  those  without  may  be  indirectly  affected.** 

But  the  strongest  language  used  by  this  court  in 
these  cases  Is  to  be  found  in  Peik  v.  C.  S:  N.  W,  R.  Co., 
94U.  S.  164,  as  follows: 

"As  to  the  effect  of  the  statute  as  a  regulation  of 
interstate  commerce.  The  law  is  confined  to  State 
commerce,  or  such  interstate  commerce  as  directly  af- 
fects the  people  of  Wisconsin.  Until  Congress  acts  in 
reference  to  the  relations  of  this  company  to  interstate 
commerce,  it  is  certainly  within  the  power  of  Wis- 
consin to  regulate  its  fares,  etc.,  so  far  as  they  are  of 
domestic  concern.  With  the  people  of  Wisconsin  this 
company  has  domestic  relations.  Incidentally  these 
may  reach  beyond  the  State.  But  certainly,  until 
Congress  undertakes  to  legislate  for  those  who  are 
without  the  State,  Wisconsin  may  provide  for  those 
within,  even  though  it  may  indirectly  affect  those 
without.'* 

These  extracts  show  that  the  question  of  the  right 
of  the  State  to  regulate  the  rates  of  fares  and  tolls  on 
railroads,  and  how  far  that  right  was  affected  by  the 
commerce  clause  of  the  Constitution  of  the  United 
States,  was  presented  to  the  court  lU  those  cases.  And 
it  must  be  admitted,  that  in  a  general  way,  the  court 
treated  the  cases  then  before  it  as  belonging  to  that  of 
regolatioDS  of  oommerce,  which  like  pilotage,  bridging 


navigable  rivers,  and  many  others,  could  be  acted  upon 
by  the  States  in  the  atwenoe  of  any  legislation  by  Con- 
gress on  the  same  subject. 

By  the  slightest  attention  to  the  matter  it  will  be 
readily  seen  that  the  circumstances  under  which  a 
bridge  may  be  authorized  across  a  navigable  stream 
within  the  limits  of  a  State  for  the  use  of  a  public 
highway,  and  the  local  rules  which  shall  govern  the 
conduct  of  the  pilots  of  each  of  the  varying  harbors  of 
the  coasts  of  the  United  States,  depend  upon  princi- 
ples far  more  limited  In  their  application  and  import- 
ance than  those  which  should  regulate  the  transporta- 
tion of  persons  and  property  across  the  half  or  the 
whole  of  the  continent,  over  the  territories  of  half  a 
dozen  States,  through  which  they  are  carried  without 
change  of  car  or  breaking  bulk. 

Of  the  members  of  the  court  who  concurred  in  those 
opinions,  there  being  two  dissentients,  but  three  re- 
main, and  the  writer  of  this  oplolon  is  one  of  the 
three.  He  Is  prepared  tu  take  his  share  of  the  respon- 
sibility for  the  language  used  In  those  opinions,  in- 
cluding the  extracts  above  presented.  He  does  not 
feel  called  upon  to  say  whether  those  extracts  justify 
the  decision  of  the  Illinois  court  in  the  present  case. 
It  will  be  seen  from  the  opinions  themselves,  and 
from  the  arguments  of  counsel  presented  in  the  re- 
ports, that  the  question  did  not  receive  any  very  elab- 
orate consideration,  either  in  the  opinions  of  the  court 
or  in  the  arguments  of  counsel.  And  the  question  bow 
far  a  charge  made  for  a  continuous  tninsportation 
over  several  States,  which  included  a  State  whose  laws 
were  in  question,  may  be  divided  Into  separate  charges 
for  each  State,  in  enforcing  the  power  of  the  State  to 
regulate  the  fares  of  its  railroads,  was  evidently  not 
fully  considered.  These  three  cases,  with  others  con- 
cerning the  same  subject,  were  argued  at  the  same 
time  by  able  counsel,  and  in  relation  to  the  different 
laws  affecting  the  subject  of  the  States  of  Illinois, 
Iowa,  Wisconsin,  and  Minnesota;  the  main  question 
In  all  the  cases  being  the  right  of  the  State  to  estab- 
lish any  limitation  upon  the  power  of  the  railroad 
companies  to  fix  the  price  at  which  they  would  carry 
passengers  and  freight.  It  was  strenuously  denied, 
and  very  confidently,  by  all  the  railroad  companies, 
that  any  legislative  body  whatever  bad  aright  to  limit 
the  tolls  and  charges  to  be  made  by  the  carrying  com- 
panies for  transportation.  And  the  great  question  to 
be  decided,  and  which  was  decided,  and  which  wau 
argued  in  all  those  cases,  was  the  right  of  the  State 
within  which  a  railroad  company  did  buslnes  to 
regulate  or  limit  the  amount  of  any  of  these  traffic 
charges. 

The  importance  of  that  question  overshadowed  all 
X>thers,  and  the  case  of  Munn  v.  Illinois  was  selected 
by  the  court  as  the  most  appropriate  one  in  which  to 
give  its  opinion  on  that  subject,  because  that  case  pre- 
sented the  question  of  a  private  citizen,  or  unincorpo- 
rated partnership,  engaged  In  the  warehousing  busi- 
ness in  Chicago,  free  from  any  claim  of  right  or  con- 
tract under  an  act  of  incorporation  of  any  State  what- 
ever, and  free  from  the  question  of  continuous  trans- 
portation througe  several  States.  And  in  that  case  the 
court  was  presented  with  the  question,  which  it  de- 
cided, whether  any  one  engaged  in  a  public  business, 
In  which  all  the  public  had  a  right  to  require  bis  ser- 
vice, could  be  regulated  by  acts  of  the  Legislature  In 
the  exercise  of  this  public  function  and  public  duty 
so  far  as  to  limit  the  amount  of  charges  that  should  be 
made  for  such  services. 

The  railroad  companies  set  up  another  defense,apart 
from  denying  the  general  right  of  the  Legislature  to 
regulate  transportation  charges,  namely,  that  in  their 
charters  from  the  States  they  each  bad  a  contract,  ex 
press  or  implied,  that  they  might  regulate  and  estab- 
lish their  own  fares  and  rates  of  t|?a|isportation.  These 
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two  qnestioDB  were  of  primarj  importaaoe;  and 
though  it  if  true,  that  as  incidental  or  auxiliary  to 
these,  the  question  of  the  exclusive  right  of  Congress 
to  malce  such  regulations  of  charges  as  any  legislatiye 
power  had  the  right  to  make,  to  the  exclusion  of  the 
States,  was  presented,  it  received  but  little  attention 
at  the  hands  of  the  court,  and  was  passed  over  with 
the  remarks  in  the  opinions  of  the  court  which  have 
l>een  cited. 

The  case  of  the  State  Freight  Tax,  16  Wall.  232,  which 
was  decided  only  four  years  before  these  cases,  held 
an  act  of  the  Legislature  of  Penn^lvania  void,  as  be- 
ing in  conflict  with  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  which  levied  a  tax  upon 
all  freight  carried  through  the  State  by  any  railroad 
company,  or  into  it  from  any  other  State,  or  out  of  it 
into  any  other  State,  and  valid  as  to  all  freight  the  car- 
riage of  which  was  begun  and  ended  within  the  limits 
of  the  State,  because  the  former  was  a  regulation  of 
interstate  commerce,  and  the  latter  was  a  commerce 
solely  within  the  State  which  it  had  a  right  to  regu- 
late. And  the  question  now  under  consideration, 
whether  these  statutes  were  of  a  class  which  the 
Legislatures  of  the  States  could  enact  in  the  al>sence 
of  any  act  of  Congress  on  the  subject,  was  considered 
and  decided  in  the  negative. 

It  is  impossible  to  see  any  distinction  in  its  ^liect  upon 
commerce  of  either  class,  between  a  statute  which 
regulates  the  ch  arges  for  transportation,  and  a  statute 
which  levies  a  tax  for  the  t>eneflt  of  the  State  upon  the 
same  transportation ;  and  in  fact  the  judgment  of  the 
court  in  the  State  Frttoht  Tax  case  rested  upon  the 
ground  that  the  tax  was  always  added  to  the  cost  of 
transportation,  and  thus  was  a  tax  in  effect  upon  the 
privilege  of  carrying  the  goods  through  the  State.  It 
is  also  very  difficult  to  believe  that  the  court  con- 
sciously intended  to  overrule  the  first  of  these  cases 
without  any  reference  to  it  in  the  opinion. 

At  the  very  next  term  of  the  court,  after  the  deliv- 
ery of  these  opinions,  the  case  of  Hall  v.  De  Cuir,  05 
U.  S.  486,  was  decided,  in  which  the  same  point  was 
considered,  in  reference  to  a  statute  of  the  State  of 
Louisiana  which  attempted  to  regulate  the  carriage  of 
passengers  upon  railroads,  steamt>osts,  and  other  pub- 
lic conveyances,  and  which  provided  that  no  regula- 
tions of  any  companies  engaged  in  that  business  should 
make  any  discrimination  on  account  of  race  or  color. 
This  statute  by  its  terms  was  limited  to  persons  en- 
gaged in  that  class  of  business  within  the  State,  as  is 
the  one  now  under  consideration,  and  the  case  pre- 
sented under  the  statute  was  that  of  a  person  of  color 
who  took  passage  from  New  Orleans  for  Hermitage, 
both  places  being  within  the  limits  of  the  State  of 
Louisiana,  and  was  refused  accommodations  in  tjie 
general  cabin  on  account  of  her  color.  In  regard  to 
this  the  court  declared,  that  **for  the  purposes  of  this 
case,  we  must  treat  the  act  of  Louisiana  of  February 
28, 1889,  as  requiring  those  engaged  in  interstate  com- 
merce to  give  all  per^oiis  travelling  in  that  State,  upon 
the  public  conveyances  employed  in  such  business, 
equal  rights  and  privileges  in  all  parts  of  the  convey- 
ance, without  distinction  or  discrimination  on  account 
of  race  or  color.  ♦  ♦  ♦  We  have  nothing  whatever 
to  do  with  it  as  a  regulation  of  internal  commerce, 
or  as  affecting  any  thing  else  than  commerce  among 
the  States.*' 

And  speaking  in  reference  to  the  right  of  the  States 
in  certain  classes  of  interstate  commerce  to  pass  laws 
regulating  them,  the  opinion  says: 

'*Tbe  line  which  sepnrates  the  powers  of  the  States 
from  this  exclusive  power  of  Congress,  is  not  always 
distinctly  marked,  and  oftentimes  it  is  not  easy  to  de- 
termine on  which  side  a  particular  case  belongs. 
Judges  not  unfrequently  diflfer  in  their  reasons  for  a 
decision  in  which  they  concur.    Under  such  circum- 


stances it  would  be  a  useless  task  to  undertake  to  fix 
an  arbitrary  rule  by  which  the  line  must,  in  all 
cases,  k>e  located.  It  U  far  better  to  leave  a  matter  of 
such  delicacy  to  be  settled  in  each  case  upon  a  view  of 
the  particular  rights  involved.  But  we  think  it  may 
safely  be  said  that  State  legislation  which  seeks  to  im- 
pose a  direct  burden  upon  interstate  commerce,  or  ti* 
interfere  directly  with  its  freedom,  does  encroach  upon 
the  exclusive  power  of  Congress.  The  statute  now 
under  consideration,  in  our  opinion,  occupies  that  po- 
sition. It  does  not  act  upon  the  business  through  the 
local  instruments  to  be  employed  after  coming  within 
the  State,  but  directly  upon  the  business  as  it  coaie« 
into  the  State  from  without,  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier  when  en- 
gaged within  the  State,  it  must  necessarily  influence 
his  conduct  to  some  extent  in  the  management  of  his 
business  throughout  his  entire  voyage.  *  *  *  It 
was  to  meet  just  such  a  case  that  the  commercial  olnase 
in  the  Constitution  was  adopted.  The  river  Missisi- 
sippi  passes  through  or  along  the  borders  of  ten  diflTer- 
ent  States,  and  its  tributaries  reach  many  more.  The 
commerce  upon  these  waters  is  immense,  and  its  regu- 
lation clearly  a  matter  of  national  concern.  If  each 
State  was  at  liberty  to  regulate  the  conduct  of  carriers 
while  within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great  inconveni- 
ence and  unnecessary  hardship.  Each  State  could 
provide  for  its  own  passengers  and  regulate  the  trans- 
portation of  its  own  freight  regardless  of  the  interests 
of  others.  Nay,  more,  it  could  prescribe  rules  by 
which  the  carrier  must  be  governed  within  the  State 
in  respect  to  passengers  and  property  brought  from 
without.  On  one  side  of  the  river  or  its  tributaries  he 
might  be  required  to  observe  one  set  of  rules,  and  on 
the  other,  another.  Coipmerce  cannot  flourish  in  the 
midst  of  such  embarrassments.** 

The  applicability  of  this  language  to  the  case  now 
under  consideration,  of  a  continuous  transpor- 
tation 'of  goods  from  New  York  to  central 
Illinois,  or  from  the  latter  to  New  York,  is 
obvious,  and  it  is  not  easy  to  see  how  any  dis- 
,  tinction  can  be  made.  Whatever  may  be  the  instru- 
mentalities by  which  this  transportation  from  the  one 
point  to  the  other  is  effect'Cd,  it  is  but  one  voyage,  as 
much  so  as  that  of  the  steamboat  on  the  Mississippi 
river.  It  is  not  the  railroads  themselves  that  are  regu- 
lated by  this  act  of  the  Illinois  Legislature  so  much  as 
the  charge  for  transportation,  and  in  language  just 
cited,  if  each  one  of  the  States  through  whose  territo- 
ries these  goods  are  transported  can  fix  its  own  rules  for 
prices,  for  modes  of  transit,  foi  times  and  modes  of 
delivery,  and  all  the  other  incidents  of  transportation 
to  which  the  word  *'  regulation  "  can  be  applied,  it  is 
readily  seen  that  the  embarrassments  upon  interstate 
transportation  as  an  element  of  interstate  com- 
merce, might  be  too  oppressive  to  be  submitted  to. 
"  It  was,"  in  the  language  of  the  court  cited  at>ove,  "  to 
meet  just  such  a  case  that  the  commerce  clause  of  the 
Constitution  was  adopted.** 

It  cannot  be  too  strongly  insisted  upon  that  the  right 
of  continuous  transportation  from  one  end  of  the 
country  to  the  other  is  essential  in  modem  times  to 
that  freedom  of  commerce  from  the  restraints  which 
the  States  might  choose  to  impose  upon  it,  that  the 
commerce  clause  was  intended  to  secure.  This  clause, 
giving  to  Congress  the  power  to  regulate  commerce 
among  the  States,  and  with  foreign  nations,  as  this 
court  has  said  before,  was  among  the  most  important 
of  the  subjects  which  prompted  the  formation  of  the 
Constitution.  Cook  v.  Pennsylvania^  97  U.  S.  574 ; 
Brovm  v.  Maryland,  12  Wheat.  446.  And  it  would  be 
a  very  feeble  and  almost  useless  provision,  but  poorly 
adapted  to  secure  the  entire  freedom  of  commerce 
among  the  States  which  was  daemed  assantial  to  a 
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more  perfect  uuion  by  theframenof  theOmstitation, 
if  at  every  stage  of  the  trausportatioa  of  goodi  and 
obatteU  through  the  country  the  State  within  whose 
limits  a  part  of  this  transportatlou  must  be  doue 
oould  Impose  regulations  conoeruing  the  prloe,  oom- 
peusation,  or  taxation,  or  any  other  restrictive  regu- 
lation interfering  with  and  serioosly  eml>arrasslngthis 
commerce. 

The  argument  on  this  subject  can  never  be  better 
stated  than  it  is  by  Chief  Justice  Marshall  in  OUbbona 
y.  Ogden,  9  Wheat.  195,  6.  He  there  demonstrates  that 
commerce  among  the  States,  like  commerce  with  for- 
eign nations,  is  necessarily  a  commerce  which  crosses 
State  lines,  and  extends  Into  the  States,  and  the  power 
of  Congress  to  regulate  it  exists  wherever  that  com- 
merce is  found.  Speaking  of  navigation  as  an  element 
of  commerce,  which  it  is,  only  as  a  means  of  transpor- 
tation, now  largely  superseded  by  railroads,  he  says : 
*' The  power  of  Congress  then  comprehends  naviga- 
tion within  the  limits  of  every  State  in  the  Union,  so 
far  as  that  navigation  may  be.  In  any  manner,  con- 
nected with  *  commerce  with  foreign  nations,  or  among 
the  several  States,  or  with  the  Indian  tribes.*  It  may, 
of  consequence,  pass  the  jurisdictional  line  of  New 
York  and  act  upon  the  very  waters  (the  Hudson 
river)  to  which  the  prohibition  now  under  consider- 
ation applies"  (p.  197).  So  the  same  power  may  pass 
the  line  of  the  State  of  Illinois  and  act  upon  its  re- 
striction upon  the  right  of  trangportatlon  extending 
over  several  States,  including  that  one. 

In  the  case  of  TeUgraph  Co.  v.  Texag,  105  U.  S.  460, 
the  court  held  that  **a  telegraph  company  occupies  the 
same  relation  to  commerce  as  a  carrier  of  messages 
that  a  railroad  company  does  as  a  carrier  of  goods,** 
and  that  "  both  companies  are  Instruments  of  com- 
merce, and  their  business  is  commerce  itself.**  And 
relying  upon  the  case  of  the  8taU  Freight  Tax,  15  WalL 
232,  already  referred  to,  the  court  said  that  a  tax  by 
the  State  of  Texas  upon  all  messages  carried  within  its 
borders  was  forbidden  by  the  commerce  clause  of  the 
Constitution,  as  being  a  tax  upon  commerce  among 
the  States;  and  observed  that  *'  the  tax  is  the  same  on 
every  message  sent,  and  because  It  is  sent,  without  re-< 
gard  to  the  distance  carried  or  the  price  charged. 
♦  *  ♦  Clearly,  If  a  fixed  tax  for  every  two  thousand 
pounds  of  freight  carried  is  a  tax  on  the  freight,  or 
for  every  measured  ton  of  a  vessel  a  tax  on  tonnage, 
or  for  every  passenger  carried  a  tax  on  the  passenger, 
or  for  the  sale  of  goods  a  tax  on  the  goods,  this  must  * 
be  a  tax  on  the  messages.  As  such,  so  far  as  it  oper- 
ates on  private  messages  sent  out  of  the  State,  It  is  a 
regulation  of  foreign  and  interstate  commerce  and  be- 
yond the  power  of  the  State.  That  is  fully  established 
by  the  cases  already  cited.** 

In  the  case  of  Welton  v.  Missouri,  91  U.  S.  275,  it  was 
said:  **It  will  not  be  denied  that  that  portion  of 
commerce  with  foreign  countries  and  between  the 
States  which  consists  In  the  transportation  and  ex- 
change of  commodities  is  of  national  importance,  and 
admits  and  requires  uniformity  of  regulation.  The 
very  object  of  investing  this  power  in  the  general  gov- 
ernment was  to  insure  this  uniformity  against  dis- 
criminating State  legislation.'* 

And  in  County  of  MobiU  ▼.  KimhaU,  102  U.  S.  691, 
the  same  idea  is  very  clearly  stated  in  the  following 
language:  *  Commerce  with  foreign  countries  and 
among  the  States,  strictly  considered,  consists  in  in- 
tercourse and  traffic,  including  in  these  terms  naviga- 
tion and  the  transportation  and  transit  of  persons  and 
property,  as  well  as  the  purchase,  sale,  and  exchange  of 
commodities.  For  the  regulation  of  commerce  as  thus 
defined  thei^  can  be  only  one  system  of  rales,  appli- 
cable alike  to  the  whole  country ;  and  the  authority 
which  can  act  for  the  whole  country  can  alone  adopt 
such  a  system.    Action  upon  it  by  separate  States  is 


not  therefore  permissible.  Language  affirming  the 
exolnsiveness  of  the  grant  of  power  over  commerce  as 
thus  defined  may  not  be  inaccurate,  when  It  would  be 
so  if  applied  to  legislation  upon  subjects  which  are 
merely  auxiliary  to  commerce.** 

In  the  case  of  Gloiuseater  Ferry  Co.  v.  Pennsylvania, 
Hi  U.  S.  204,  decided  two  years  ago,  the  court  declared 
without  dissent,  that ''  it  needs  no  argument  to  show 
that  the  commerce  with  foreign  nations  and  between 
the  States,  which  consists  in  the  transportation  of  per- 
sons and  property  between  them,  is  a  subject  of  na- 
tional character  and  requires  uniformity  of  regula- 
tion." And  still  later  in  the  case  of  Pickard  v.  JhUU 
nian  Southern  Car  Co.,  117  U.  8.  34,  the  whole  subject 
is  very  fully  re-examined;  and  a  tax  of  the  State  of 
Tennessee  upon  sleeping-oars  of  that  company,  which 
were  used  in  carrying  passengers  through  the  State, 
and  into  it  and  out  of  it,  was  held  void  as  a  regulation 
of  commerce  among  the  States. 

The  case  of  Stone  t.  Farmers'  Loan  and  Trust  Co., 
116  U.  S.  307,  argued  at  the  same  terra  as  the  present, 
while  it  does  not  decide  the  latter,  evidently  does  not 
support  the  construction  placed  by  the  Supreme  Court 
of  Illinois  upon  the  case  of  Munn  v.  Illinois,  and  the 
other  cases  on  which  the  court  relies. 

We  must  therefore  hold  that  it  is  not,  and  never  has 
been,  the  deliberate  opinion  of  a  majority  of  this 
court  that  a  statute  of  a  State  which  attempts  to  regu- 
late the  fares  and  charges  by  railroad  companies 
within  its  limits,  for  a  transportation  which  consti- 
tutes a  part  of  commerce  among  the  States,  is  a  valid 
law. 

Let  us  see  precisely  what  is  the  degree  of  interfer- 
ence with  transportation  of  property  or  persons  from 
one  State  to  another  which  this  statute  proposes.  A 
citizen  of  New  York  has  goods  which  he  desires  to 
have  transported  by  the  railroad  companies  from  that 
city  to  the  interior  of  the  State  of  Illinois.  A  continu- 
ous line  of  rail  over  which  a  car  loaded  with  these 
goods  can  be  carried,  and  is  carried  habitually,  con- 
nects the  place  of  shipment  with  the  place  of  delivery. 
He  undertakes  to  make  a  contract  with  a  person  en- 
gaged in  the  carrying  businesH  at  the  end  of  this  route 
from  whence  the  goods  are  to  start,  and  he  is  told  by 
the  carrier,  **I  am  free  to  make  a  fuir  and  reasonable 
contract  for  this  carriage  to  the  line  of  the  State  of 
Illinois,  but  when  the  car  which  carries  these  goods  is 
to  cross  the  line  of  that  State,  pursuing  at  the  same 
time  this  continuous  track,  I  am  met  by  a  law  of  Illi- 
nois which  forbids  me  to  make  a  free  contract  con- 
cerning this  transportation  within  that  State,  and 
subjects  me  to  certain  rules  by  which  I  am  to  be  gov- 
erned as  to  the  charges  which  the  same  railroad  com- 
pany in  Illinois  may  make,  or  has  made,  with  refer- 
enee  to  other  persons  and  other  places  of  delivery.'' 
So  that  while  that  carrier  might  be  willing  to  carry 
these  goods  from  the  city  of  New  York  to  the  city  of 
Peoria  at  the  rate  of  fifteen  cents  per  hundred  pounds, 
he  is  not  permitted  to  do  so  because  the  Illinois  rail- 
road company  has  already  charged  at  the  rate  of 
twenty-five  cents  per  hundred  pounds  for  carriage  to 
Oilman,  in  Illinois,  which  is  eighty-six  miles  shorter 
than  the  distance  to  Peoria. 

So  also  in  the  present  case,  the  owner  of  corn,  the 
principal  product  of  the  country,  desiring  to  transport 
it  from  Peoria,  in  Illinois,  to  New  York,  finds  a  rail-    ; 
road  company  willing  to  do  this  at  the  rate  of  fifteen 
cents  per  hundred  pounds  for  a  car-load,  but  is  com- 
pelled to  pay  at  the  rate  of  twenty  five  cents  per  bund-    ' 
red  pounds,  because  the  railroad  company  has  received 
from  a  person  residing  at  Oilman  twenty-five  cents  per    | 
hundred  pounds  for  the  transportation  of  a  car-load    ' 
of  the  same  class  of  freight  over  the  same  line  of  road    ' 
from  Oilman  to  New  York.    This  is  the  result  of  the 
statute  of  Illlnoii,  la  its  tndeava|P->to  prereot  unjust 
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diBoriminatioD.  as  construed  by  the  Supreme  Court  of 
that  State.  The  effeot  of  it  is,  that  whatever  may  be 
the  rate  of  transportation  per  mile  charged  by  the 
railroad  company  from  Oilman  to  Sheldon,  a  distance 
of  twenty-three  miles,  in  which  the  loading  and  the 
unloading  of  the  freight  is  the  largest  expense  in- 
curred by  the  railroad  company,  the  same  rate  per 
mile  must  be  charged  from  Peoria  to  the  city  of  New 
York. 

The  obvious  injustice  of  such  a  rule  as  this,  which 
railroad  companies  are  by  heavy  penalties  compelled 
to  conform  to,  In  regard  to  commerce  among  the 
States,  when  applied  to  transportation  which  includes 
Illinois  in  a  long  line  of  carriage  through  several 
States,  shows  the  value  of  the  constitutional  provision 
which  confides  the  power  of  regulating  interstate  com- 
merce io  the  Congress  of  the  United  States,  whose  en- 
larged view  of  the  interests  of  all  the  States,  and  of 
the  railroads  concerned,  better  fits  it  to  establish  just 
and  equitable  rules. 

Of  the  justice  or  propriety  of  the  principle  which 
lies  at  the  foundation  of  the  Illinois  statute  it  is  not 
the  province  of  this  court  to  speak.  As  restricted  to  a 
transportation  which  begins  and  ends  within  the  lim- 
its of  the  State  it  may  be  very  Just  and  equitable,  and 
it  certainly  is  the  province  of  the  State  Legislature  to 
determine  that  question.  But  when  it  is  attempted  to 
apply  to  transportation  through  an  entire  series  of 
States  a  principle  of  this  kind,  and  each  one  of  the 
States  shall  attempt  to  establish  Its  own  rates  of  trans- 
portation, its  own  methods  to  prevent  discrimination 
in  rates,  or  to  permit  it,  the  deleterious  influence  upon 
the  freedom  of  commerce  among  the  States  and  upon 
the  transit  of  goods  through  those  States  cannot  be 
over-estimated.  That  this  species  of  regulation  is  one 
which  must  be,  if  established  at  all,  of  a  general  and 
national  character*  and  cannot  be  safely  and  wisely  re- 
mitted to  local  rules  and  local  regulations,  we  think  is 
clear  from  what  has  already  been  said.  And  if  it  be  a 
regulation  of  commerce,  as  we  think  we  have  demon- 
strated it  is,  and  as  the  Illinois  court  concedes  it  to  be, 
it  must  be  of  that  national  character,  and  the  regular 
tion  can  only  appropriately  exist  by  general  rules  and 
principles,  which  demand  that  it  should  be  done  by 
the  Congress  of  the  United  States  under  the  commerce 
clause  of  the  Constitution. 

The  judgment  of  the  Supreme  Court  of  Illinois  is 
therefore  reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  In  conformity  with  this 
opinion. 

Waite,  C.  J.,  Bradley  and  Gray,  JJ.,  dissented. 


MUMCIPAL  CORPORATION— REGULATIOyS  FOR 

UOHTING  UTREErS— GRANT  OF  MO^ 

NO  POLY. 

UNITED  STATES  CIRCUIT  COURT,  E.  D.  MICHIGittN, 
SEPTEMBER  7.  1886. 

Saginaw  Gas-Lioht  Co.  v.  City  of  Saginaw. 

Authority  **  to  cause  the  streets  of  a  city  to  be  lighted,*'  and 
to  make  ^'reasonable  regulations  **  with  referoDoe  (hereto, 
does  not  empower  the  city  government  to  grant  to  one 
company  the  exclusive  right  to  furnish  gasf  or  thirty  years, 
and  such  right  is  not  legally  *'  impaired  *'  by  a  subse- 
quent contract  with  another  company  to  light  the  streets 
iritn  electriaty. 

IN  equity.  On  motion  for  preliminary  injunction. 
This  was  a  bill  of  the  Saginaw  Gas-light  Company 
to  enjoin  the  city  of  Saginaw  from  entering  into  a 
contract  with  an  electric  light  company  to  light  its 
streets.    The  head-aot«  states  the  point. 


Wh«€Ur&  MoKnight,  for  pUintifll 

BerUon  v.  Hanchett^' for  city  of  Saginaw. 

Perry  A,  RandaU,  for  Electric  Light  Co. 

Brown,  J.  [Omitting  other  questions.]  The  gen- 
eral law  authorizing  the  formation  of  gas-light 
companies,  under  which  both  the  plaintiff  oorpo- 
ration  and  the  electric  light  company  were  orgauized, 
provides  that  (Laws  1871,  8  2906)  *'such  corporsttloa 
shall  have  power  to  lay  conductors,  etc.,  with  the  ooo- 
sent  of  the  municipal  authorities  of  said  city,  town  or 
village,  under  such  reasonable  regulations  as  they  may 
prescribe.**  In  enacting  such  regulations  then  the 
common  council  is  acting  under  the  authority  of  cbe 
State,  and  the  question  of  their  consonance  with  the 
constitutional  provision  above  quoted  is  as  properly 
cognizable  in  this  court  as  if  the  two  companies  re- 
ceived their  entire  power  and  franchises  directly  from 
the  State. 

As  incident  to  the  constitutional  question,  we  are 
also  at  liberty  to  inquire  whether,  admitting  that  the 
common  council  granted  an  exclusive  franchise  to  the 
four  persons  named  in  the  resolution,  it  had  the  pow^er 
to  do  this  under  its  charter.  Wright  v.NaglCy  101  U.S. 
791. 

What  then  were  the  powers  of  the  common  council 
in  this  particular?  The  answer  must  be  found  either 
in  the  city  charter,  fn  the  general  law  authorizing  the 
formation  of  gas  companies,  or  be  inferred  from  the 
powers  expressly  granted  in  these  acts.  But  the  char- 
ter of  1867,  under  which  the  city  was  incorporated,  at 
the  time  it  granted  the  franchise  to  plaintiff,  is  silent 
upon  this  subject.  In  enumerating  the  powers  and 
duties  of  the  common  council,  in  section  10  of  this 
charter,  no  mention  whatever  is  made  of  a  power  to 
light  the  streets ;  and  it  was  not  until  1871  thai  the  act 
was  so  amended  as  to  authorize  the  common  council 
**  to  cause  the  streets,  lanes  and  alleys  to  be  lighted.*' 
2  Laws,  1871,  p.  424.  In  view  of  this  fact,  we  find  it 
difficult  to  see  how  the  ordinance  of  18C8  can  be  sup- 
iwrted. 

We  understand  the  law  to  be  perfectly  well  settled, 
as  stated  by  Judge  Dillon  in  his  admirable  work  on 
Municipal  Corporations,  §  89,  that  **  a  municipal  cor- 
poration possesses  and  can  exercise  the  following 
powers,  and  no  others:  (1)  Those  granted  In  ex- 
press words;  (2)  those  necessarily  or  fairly  implied,  or 
incident  to  the  powers  expressly  granted;  (3)  those 
essential  to  the  declared  object  and  purposes  of  the 
corporation,  not  simply  convenient,  but  indispensa- 
ble. Any  fair,  reasonable  doubt  concerning  the  ex- 
istence of  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.  Of  every  mu- 
nicipal corporation  the  charter  or  statute  by  which  it 
is  treated  is  its  organic  act.  Neither  the  corporation 
nor  its  officers  can  do  any  act,  or  make  any  contract, 
or  incur  any  liability  not  authorized  thereby.  All  acts 
beyond  the  scope  of  the  powers  granted  are  void.*' 

While  lighting  the  streets  ot  a  city  is  undoubtedly 
greatly  conducive  to  the  comfort  and  convenience  of 
its  inhabitants,  it  is  by  no  means  indispensable  to  a 
city  government,  nor  is  it  one  of  those  incidental 
powers  which  are  sometimes  implied  from  other  pow- 
ers expressly  conferred. 

But  conceding,  for  the  purposes  of  the  case,  that  the 
ordinance  of  1871,  which  was  passed  after  the  act  of 
1871,  amending  the  charter,  had  taken  eflect,  was  a 
recognition  and  adoption  of  the  ordinance  of  1868,  it 
remains  to  be  considered  whether  at  this  time  the  com- 
mon council  had  the  power  to  confer  np  exclusive 
franchise  upon  the  plaintiff  to  light  its  streets  with 
gas  for  thirty  years.  That  the  State,  in  its  sovereign 
capacity,  may  grant  a  monopoly  of  this  description, 
and  that  such  monopolies  will  be  protected  against  a 
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sabsequdDt  oonflloting  grant,  has  latelj  been  settled 
by  the  Supreme  Court  In  New  Orleans  Oaa  Co.  ▼.  Lou- 
isiana Light  Co.,  116  U.  S.  660,  tkud Louisville  Qas  Co. 
y.  CitiBens*s  Qas  Co.,  id.  683.  But  whether,  under  a 
charter  simply  authorizing  a  munioipal  corporation 
'*  to  cause  its  streets  to  be  lighted,"  it  may  grant  an 
ezclusive  privilege  of  this  description,  for  a  term  of 
years,  is  a  widely  different  question.  Bearing  in  mind 
that  the  powers  of  the  muuioipality  are  Btriotly  lim- 
ited by  its  charter,  it  is  needful  to  inquire  whether 
the  grant  of  an  exclusive  franchise  is  a  proper  and  rea- 
sonable method  of  exercising  its  authority  to  light  the 
public  streets  and  furnish  gas  to  its  inhabitants.  We 
think  it  entirely  dear  that  the  city  is  not  t>onnd  to 
manufacture  and  furnish  the  gas  itself,  but  may  con- 
tract with  any  individual  or  company  for  lighting  the 
city,  and  as  an  incident  thereto,  may  authorize  the 
use  of  its  streets  for  laying  pipes  and  mains.  Indeed, 
this  is  not  only  a  usual  and  convenient  mode  of  exer- 
cising its  power,  but  in  the  general  law  for  the  organi- 
zation of  gas  companies  it  is  expressly  provided  that 
■nch  corporation  shall  have  power  to  lay  conductors, 
etc.,  with  the  consent  of  the  municipal  authorities  of 
such  city,  town  or  village,  under  such  reasonable  regu- 
lations as  they  may  prescribe.  There  is  here  an  im- 
plied, if  not  an  express,  authority  for  the  city  to  con- 
tract with  any  corporation  which  may  be  organized 
under  the  act. 

It  is  clear  however  that  there  is  no  authority  ex- 
pressly given  to  confer  upon  any  corporation  an  exclu- 
sive right  to  occupy  its  streets  for  a  number  of  years. 
It  is  true,  it  may  in  efEact  grant  such  exclusive  right 
by  refusing  to  any  other  company  the  franchise  or 
privilege  it  has  already  granted  to  one;  but  this  pre- 
supposes a  continued  and  abiding  consent  on  the  part 
of  the  city  to  keep  alive  its  contract,  and  is  quite  dis- 
tinct from  the  right  of  the  city  to  surrender  its  power 
to  make  another  contract,  and  to  vest  in  the  plaintiff 
the  right  to  determine  for  itself  whether  a  rival  com- 
pany shall  be  permitted  to  enter  its  domain.  While 
there  is  great  force  in  plaintiff's  argument  that  indi- 
viduals would  not  be  likely  to  incur  the  great  expense 
of  establishing  gas-works  and  laying  pipes  without 
some  assaranoe  of  a  profitable  and  continued  employ- 
ment for  a  sufficient  length  of  time  to  remunerate 
them  for  their  outlay,  we  think  the  law  is  too  well  set- 
tled that  this  cannot  be  done,  without  express  permis- 
sion of  the  sovereign  power,  to  be  now  disturbed.  If 
a  grant  of  this  kind  for  thirty  years  may  be  supported, 
why  may  it  not,  by  parity  of  reasoning,  be  upheld  for 
a  hundred  years,  or  In  perpetuity? 

The  common  law  of  England  declares  that  monopo- 
lies cannot  emanate  from  the  crown,  and  can  only  be 
conferred  by  act  of  Parliament  (Bac.  Abr.,  tit.  **  Mon- 
opoly'*), and  a  by-law  which  creates  a  monopoly  is 
void.   Jac.  Law  Diet. 

The  great  weight  of  authority  in  this  country  is  in 
the  same  direction.  Thus  in  Norwich  Cfas  Co,  v.  Nor- 
teich  City  Qas  Co.,  26  Ck>nn.  19,  a  municipal  ordinance 
purporting  to  grant  the  exclusive  privilege  of  laying  gas 
pipes  through  the  streets  of  a  city  for  a  period  of  fif- 
teen years,  was  held  to  give  the  grantee  no  interest  in 
the  soil,  and  no  title  which  would  enable  him  to  re- 
strain another  company  from  doing  the  same  thing, 
provided  it  did  not  interfere  with  his  works.  The 
court  went  even  further— l>eyond  what  we  believe 
now  to  be  the  accepted  doctrine — and  held  that  the 
business  of  manufacturing  and  selling  gas  was  an  ordi- 
nary business,  in  respect  to  which  the  government 
had  no  exclusive  prerogative,  and  that  the  Legislature 
itself  had  no  power  to  amend  the  plaintiff's  charter,  so 
as  to  give  it  the  exclusive  privilege  claimed. 

We  are  not  however  without  the  direct  authority 
for  our  proposition  that  nothing  will  be  intended  from 
a  legislative  grant  to  a  manufacturing  corporation. 


In  Minium  v.  Larue,  28  How.  436,  it  was  held  that  a 
charter  authorizing  the  eity  of  Oakland  to  establish 
and  regulate  ferries,  or'to  authorize  the  construction 
of  the  same,  gave  no  power  to  the  city  to  grant  an  ex- 
clusive privilege.  In  delivering  the  opinion,  Mr.  Jus- 
tice Nelson  observed:  *'It  is  a  well-settled  rule  of 
construction  of  grants  by  the  Legislature  to  corpora- 
tions, whether  public  or  private,  that  only  such  pow- 
ers and  rights  can  be  exercised  under  them  as  are 
clearly  comprehended  within  the  words  of  the  act,  or 
derived  therefrom  by  necessary  implication,  regard 
being  had  to  the  objects  of  the  grant.  Any  ambiguity 
or  doubt  arising  out  of  the  torms  used  by  the  Legisla- 
ture must  be  resolved  in  favor  of  the  public." 

In  the  case  of  Wright  v.  NagU,  101  U.  S.  791,  to 
which  reference  has  already  been  made,it  was  held  that 
legislative  power  given  to  an  inferior  body  to  establish 
ferries  and  bridges  did  not  authorize  such  body  to 
grant  the  exclusive  right  to  one  person,  though  there 
was  no  doubt  that  the  Legislature  itself  had  authority 
to  make  such  a  grant.  The  case  is  upon  ail  fours  with 
the  ono  under  consideration. 

The  same  question  was  argued  with  great  skill  and 
thoroughness  in  State  v.  Cincinnati  Qas-dUfiU  and  Coke 
Co.,  18  Ohio  St.  262.  In  this  case  the  oharter  conferred 
on  the^^  company  i>ower  **to  maoufootiux)  and  sell 
gas,  to  lay  pipes,"  etc.,  provided  the  oonsont  of  the 
city  council  be  obtained  for  tha&  porpose.  (Jndcr  a 
power  given  to  the  city  council  of  Cincinnati  '^  to  cause 
said  city,  or  any  part  thereof,  to  be  lighted  with  oil  or 
gas,"  and  to  levy  a  tax  for  that  purpose,  it  contracted 
to  invest  the  defendant  with  the  full  and  exclusive 
privilege  of  using  the  streets,  etc,  for  the  purpose  of 
lighting  the  city  for  the  term  of  twenty-five  years, 
and  thereafter  until  the  city  should  purchase  the 
works.  It  was  held,  that  while  there  was  no  doubt 
that  the  city  might  by  contract  provide  for  lighting 
by  gas,  there  was  no  necessity  for  making  such  right 
exclusive,  and  that  the  city  had  no  authority  to  make 
the  grant. 

So  in  Richmond  Co.  Qas-light  Co.  v.  Middletoum,  59 
N.  Y.  228,  the  board  of  the  town  corporation  was  au- 
thorized to  cause  the  streets  to  be  lighted  with  gas 
whenever  they  deemed  it  necessary,  and  required  the 
board  to  contract  with  the  plaintiff  company  to  sup- 
ply the  same  with  gas.  This  was  held  by  the  Court  of 
Appeals  not  to  confer  the  power  on  the  board  to  make 
a  contract  which  should  be  binding  on  the  town  for  a 
fixed  term  of  years,  and  that  the  contract  was  termi- 
nated by  the  repeal  of  the  act  under  which  it  was 
made. 

Other  analogous  cases  are  to  the  same  effect : 

Logan  v.  Pyne,  43  Iowa,  624,  in  which'  an  exclusive 
grant  to  one  person  to  run  omnibuses  was  held  not  to 
be  the  valid  exercise  of  a  power  to  **  license,  tax  and 
regulate  omnibuses.'* 

Jackson  County  Horse  R.  Co.  v.  Rapid  Transit  Co., 
24Fed.  Rep.  d06.  In  this  case  it  was  held  by  Judge 
Brewer  that  in  the  absence  of  express  authority  in  its 
oharter,  the  city  of  Kansas  had  no  power  to  grant  to  a 
street  railway  company  the  sole  right,  for  the  space  of 
twenty-one  years,  to  construct,  maintain  and  operate 
their  railway  over  and  along  the  streets  of ^the  said 
city. 

The  only  case  to  which  our  attention  has.been  called 
which  points  in  the  other  direction  Is  that  of  City  of 
Newport  v.  Newport  Light  Co.,  8  Ky.  Law  Rep.  22.  In 
this  case  the  charter  of  the  Newport  Light  Company 
provided  that  **  it  might  furnish  any  city  ♦  *  ♦ 
with  gas,  or  other  lights,  for  such  time  and  upon  such 
terms  as  may  be  agree  upon  by  the  parties ;  "  while 
the  charter  of  the  city  of  Newport  empowered  that 
municipality  **  to  construct,  maintain  and  operate  gas 
works,  and  to  pass  all  ordinances  necessary  to  regu- 
late the  same.    It  was  held  that  under  these  acts  a 
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graut  to  the  liRht  company  of  au  ezolasive  privilege 
of  usiug  its  streets,  eto.,  for  tbe  purpose  of  lajiug 
pipes,  for  tweuty-five  years,  was  a  Talid  exercise  of  its 
power.  It  was  said,  the  beiug  invested  with  the  right 
to  light  its  streets  with  gas,  or  to  coustruot  aud  maiu- 
taiu  gas-works  for  that  purpose,  its  right  to  couti'aot 
under  such  power  was  unquestioned ;  and  that,  when 
there  was  a  valid  contract  to  that  efifeot,  there  was  no 
reason  why  it  should  not  be  enforced  or  governed  by 
the  same  rules  applicable  to  contracts  between  natu- 
ral persons.  We  tLlnk  however  the  court  erred  in 
treating  the  oases  in  Ohio  and  Connecticut  as  being 
inconsistent  with  the  recent  cases  in  the  Supreme 
Court  of  the  United  States,  wherein  tbe  franchises  of 
the  New  Orleans  and  Louisville  Gas  Companies  were 
upheld,  and  in  overlooking  the  distinction  between 
the  grant  of  a  monopoly  by  the  Legislature  of  the 
State,  possessing  sovereign  powers  in  that  particular, 
and  the  bestowal  of  a  like  monopoly  by  the  common 
council  of  a  city,  whose  powers  are -strictly  limited  by 
its  charter.  We  think  the  statement  of  the  court,  that 
the-question  was  one  of  contract,  or  of  the  right  to 
contract,  must  be  taken  with  the  qualiflcation  that 
the  power  to  contract  with  one  company  is  not  of  such 
a  character  as  to  deprive  tbe  city  of  its  power  to  con- 
tract with  another.  It  is  tbe  very  power  to  contract 
which  the  city  bargains  away  and  relinquishes  by  the 
grant  of  a  monopoly  for  a  term  of  years,  and  this,  it 
seems  to  us,  it  cannot  do.  Gale  v.  Kalamazoo,  23 
Mich.  844;  Mayor  of  N,  Y,  v.  ^cond  Ave.  R.,  32N.Y. 
201. 

The  power  to  contract,  even  in  the  hands  of  a  pri- 
Tate  individual,  is  limited  by  law,  and  does  not  extend 
to  such  contracts  as  are  against  public  policy.  In  re- 
straint of  trade  or  marriage,  opposed  to  the  revenue 
laws,  or  which  tend  to  corrupt  legislation.  Much 
more  is  this  power  limited  when  one  of  the  contract- 
ing parties  Is  a  corporation,  with  rights  strictly  de- 
fined by  its  ohtfrter.  Experience  has  not  shown  that 
the  creation  of  a  monopoly  of  this  description  is  ordi- 
narily necessary  to  procure  the  proper  lighting  of  a 
city,  a  proper  supply  of  water,  or  the  needful  railway 
facilities  for  its  streets.  If  private  individuals  are  re- 
luctant to  undertake  such  enterprises,  the  city  may 
either  establish  its  own  gas-works,  and  thus  create  a 
monopoly  for  the  benefit  of  its  own  citizens,  or  pro- 
cure special  authority  from  the  Legislature  to  enter 
into  a  contract  for  a  definite  term  of  years. 

But  conceding  this  franchise  to  have  been  legally 
granted,  there  is  another  obstacle  no  less  formidable 
to  the  maintenance  of  this  bill.  The  grant  in  this  case 
is  of  an  exclusive  right  *'to  maintain  and  operate  gas- 
works, to  lay  gas-pipes  through  the  streets,  and  to 
supply- the  city  and  Its  inhabitant  with  gas.*'  It  is  not 
the  exclusive  privilege  of  lighting  the  city,  but  of 
lighting  it  with  gas,  that  Is  contemplated.  There  Is 
nothing  to  prevent  the  city  from  using  oil,  electricity, 
or  any  other  means  of  illumination,  except  gas.  At 
the  time  this  ordinance  was  passed  the  employment  of 
gas  was  the  favorite  and  only  effeotutl  means  of  light- 
ing a  city,  and  it  was  undoubtedly  supposed  by  both 
parties  that  it  would  continue  to  be  so.  But  in  the 
progress  of  human  science  another  method  has  been 
invented,  which  bids  fair  to  supersede  the  old  one, 
and  the  city  may  well  claim  that  it  ought  not  to  be  de- 
prived of  the  benefits  of  the  latest  discoveries  in  that 
direction. 

Suppose,  before  the  employment  of  gas  as  au  illu- 
minator, a  city  had  contracted  with  au  individual  to 
light  its  streets  with  oil  for  fifty  years,  would  it  not 
be  a  hardship  to  claim  that  it  was  thereby  debarred  of 
availing  itself  of  the  latter  invention?  We  think  it 
would  require  the  most  unequivocal  language  to  justify 
this  interpretation.  Had  the  contract  been  for  light- 
ing the  city  generally,  there  would  be  plausibility  in 


claiming  that  the  grantee  was  invested  with  a  monop- 
oly of  all  forms  of  illumination.  But  these  ordloftu* 
ces  evidently  contemplated  that  some  might  prefer, 
upon  the  ground  of  economy  or  otherwise,  to  light 
their  houses  with  oil  or  candles,  and  reserved  the 
right  to  do  so. 

In  this  connection  we  are  referred  to  a  recent  case 
decided  by  a  Bavarian  court,  in  relation  to  lighting 
the  city  of  Munich,  in  which  it  seems  to  have  been 
held  that  good  faith  requires  that  a  contract  by  a  city 
to  have  its  streets  lighted  with  gas  should  be  extended 
to  all  forms  of  illumination.  In  delivering  the  opinion 
the  learned  Judge  observed :  *'  There  has  been  an  'sffbrt 
made  to  lay  weight  on  the  point  that  the  lighting  of 
the  streets  with  gas  was  conceded  to  the  company, that 
this  did  not  hinder  the  introduction  of  electric  light- 
ing, since  this  could  take  place  without  violating  the 
conditions  of  section  4.  This  interpretation  is  entirely 
contrary  to  good  faith—bono Jlde.  But  besides  that, 
the  city  has  bound  itself  for  thirty-six  years  to  have 
the  streets  lighted  with  gas,  and  must  do  this  in  ful- 
fillment of  the  contract,  ^inoe  a  contrary  behavior 
would  Involve  a  flagrant  breach  of  the  contract.  ♦  ♦  * 
It  is  fully  evident  that  the  gas  company  undertook, 
for  thirty-six  years,  the  obligation  of  lighting  tbe 
streets  and  squares  of  Munich  with  gas,  and  that  the 
city  is  bound  for  the  time  agreed  upon  to  allow  tbe 
lighting  of  the  city  to  be  done  by  the  gas  company  ex- 
clusively." 

We  cannot  assent  to  a'simllar  Interpretation  of  the 
franchise  in  this  case.  The  city  does  not  obligate  itself 
to  take  any  particular  quantity  of  gas,  or  to  continue 
the  exclusive  employment  of  gas  for  a  definite  period. 
The  contract  between  the  city  of  Munich  and  the  gas 
company  is  not  set  forth  in  the  opinion,  but  the  lan- 
guage would  indicate  that  the  city  bound  itself  in 
terms  to  have  its  streets  lighted  with  gas.  If  this  be 
so,  the  case  differs  very  materially  from  tbe  one  under 
consideration,  and  the  opinion  is  entitled  to  no 
weight.  If  there  were  a  simple  concession  to  the  com- 
pany of  an  exclusive  privilege  of  lighting  the  city  with 
gas,  the  case  is  undoubtedly  authority  for  the  plain- 
tiff's contention ;  but  in  explanation,  it  should  be  ob- 
served that  the  civil  law  prevails  in  the  kingdom  of 
Bavaria,  and  by  that  law  grants  made  by  the  sover- 
eign are  regarded  with  favor,  and  are  given  a  large  and 
liberal  interpretation. 

In  Domat's  Rules  for  the  Interpretation  of  Laws  it 
is  said,  rule  17 :  *"  The  grants  and  gifts  of  the  sovereign 
are  to  be  favorably  regarded,  and  to  have  that  exten- 
sion to  which  they  are  entitled  from  the  natural  pre 
sumption  of  princely  liberality;  provided  however 
that  they  are  not  to  be  so  liberally  construed  as  to  in- 
jure other  individuals.*' 

It  is  scarcely  necessary  to  say,  that  In  the  jurisdic- 
tion of  Anglo-Saxon  communities,  gifts  of  the  sover- 
eign are  treated  with  less  consideration,  and  a  totally 
different  rule  of  Interpretation  obtains.  Nothing  is 
better  settled  than  that  statutes  creating  monopolies, 
granting  franchises,  and  charters  of  incorporation, 
must  be  construed  liberally  in  favor  of  the  public,  and 
strictly  as  against  the  grantee.  Monopolies  are  justly 
regarded  as  encroachments  upon  the  natural  rights  of 
the  people,  and  are  viewed  with  jealousy  by  courts. 
Whatever  Is  not  equivocally  granted  In  such  act  is 
taken  to  have  been  withheld.  AU  acts  of  corporation, 
and  acts  extending  the  privileges  of  incorporated  bod- 
ies, are  to  be  taken  most  strongly  against  the  compan- 
ies.   Sedg.  St  Law,  3S9. 

In  regard  to  the  right  of  franchises,  it  is  said  by  the 
Supreme  Court  that  where  the  grant  is  designed  by 
the  sovereign  power  to  be  a  general  benefit  and  ac- 
commodation to  the  public,  if  the  meaning  of  the 
words  be  doubtful,  they  shall  be  taken  most  strongly 
against  the  grantee   and   for   the   government,  aud 
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therefore  the  grant  is  not  to  be  extended,  bj  implioa- 
tiou,  in  faTor  of  the  grantee,  beyond  the  obvious  acd 
natural  meaning  of  the  words  employed.  Other  au- 
thorities, putting  it  seutentiousJy,  say  that  a  doubt  is 
fatal  to  a  grant.  Thus  where  an  act  of  Parliament  im- 
posed a  penalty  on  all  but  freemen  of  the  Waterman's 
Company,  for  navigating  any  wherry,  lighter,  or  other 
oraft,  ou  the  Thames,  it  was  held  that  a  steam- tug  was 
not  within  the  description  and  prohibition  of  the 
act.  ''A  corporation  is  strictly  limited  to  the  exercise 
of  those  powers  which  are  specially  conferred  upon  it. 
The  exercise  of  a  corporate  franchise,  being  restrict- 
ive of  individual  rights,  cannot  be  extended  beyond 
the  letter  and  the  spirit  of  the  act  of  incorporation.** 
Beaty  v.  Lessee  ofKnowler,  4  Pet.  162, 168. 

But  it  is  useless  to  multiply  authorities  in  support 
of  this  proposition.  The  general  principle  is  too  firmly 
established  to  admit  of  argument.  Its  application  to 
this  case,  we  thinlc,  is  entirely  clear.  The  plaintiff 
took  nothing  by  its  franchise  but  the  privilege  of 
lighting  the  streets  with  gas,  and  this  it  will  continue 
to  enjoy  so  far  as  its  patrons  prefer  the  use  of  gas  to 
electricity.  But  its  claim  to  the  exclusive  privilege  of 
lighting  the  city  by  all  methods  of  illumination  can- 
not l>e  supported  upon  legal  principles,  and  the  injunc- 
tion must  therefore  be  denied. 

[See  City  of  East  St.  Louis  v.  East  SL  Louis  Oas-liaht 
and  Coke  Co.,  88  111.  415;  S.  (5.,  88  Am.  Rep,  97.— Ed.] 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Advksse  possession— nonb  against  thb  public- 
nuisance. — A  party  can  gain  no  title  to  a  portion  of 
a  public  highway  by  occupying  it  from  time  to  time, 
or  even  continuously,  for  twenty  years.  When  once 
established,  a  highway  does  not  cease  to  be  such  until 
discontinued  by  the  proper  authorities,  and  any  en- 
croachment upon  it  by  private  parties  becomes  a  nuis- 
ance, which  the  town  authorities  may  summarily  re- 
move. Oct.  5, 1886.  Driggs  v.  PhdHps.  Opinion  by 
Danforth,  J. 

ASSBSSM EKT  —  ILLEOAI«  —  PARTY    IN    INTEBE8T.  — 

Money  paid  to  prevent  the  enforcement  of  an  Illegal 
assessment  may  l>e  recovered  back  as  so  much  money 
received  by  the  defendant  for  the  use  of  the  party 
paying  the  same.  Legal  ownership  of  the  assessed 
property  Is  not  essential  in  the  proceedings  to  reduce 
an  assessment.  That  right  is  conferred  upon  any  per- 
son aggrieved  thereby.  And  the  right  of  restitution 
extends  not  only  to  the  person  in  whose  name  the  pro- 
ceedings were  taken,  but  to  every  one  in  whose  be- 
half they  were  instituted.  Oct.  6,  1886.  SchulU  v. 
Mayor,  etc.,  of  New  York,    Opinion  by  Danforth,  J. 

AssiONMENT— MONEYS  TO  BECOME  DUE. — An  assign- 
ment of  money  to  become  due  under  a  contract  which 
is  subsequently  abandoned  by  the  assignor,  before  the 
money  is  earned,  can  have  no  binding  effect  upon  one 
who  goes  on  and  completes  the  work  under  a  new 
agreement  with  the  parties  requiring  it  to  be  per- 
formed. Oct.  6, 1886.  ConselyeaY.  Blanchard.  Opin- 
ion by  Earl,  J. 

Creditor's  action— execution— executors  and 
ADMINISTRATORS.— The  real  estate  which  belonged  to 
a  deceased  person  cannot  be  sold  on  an  execution  is- 
sued upon  a  judgment  against  his  executors  or  admin- 
istrators; and  no  execution  can  be  issued  on  snch  a 
judgment  which  will  reach  the  deceased's  real  estate* 
The  law  impounds  the  estate  of  a  deceased  person  for 
the  benefit  of  all  his  creditors,  and  no  creditor  can  In 
any  way  obtain  preference  over  others.  Therefore  a 
creditor's  action  cannot  be  maintained  by  a  judgment 
creditor  npou  a  judgment  recovered  against  the  exeo* 


utors  or  administrators  of  a  deceased  person,  to  set 
aside  as  fraudulent  a  conveyance  of  real  estate  made 
by  the  deceased  In  his  life-time.  Such  an  action  must 
be  made  by  the  executors  or  administrators  for  the 
benefit  of  the  estate.  Oct.  5,  1886.  Lichteuherg  v. 
Herdtf elder.    Opinion  by  Earl,  J. 

Eminent  domain— foreign  corporation— "  pub- 
lic USE.*'— The  mere  fact  that  the  land  proposed  to 
t>e  taken  for  a  public  use  is  not  needed  for  the  present 
and  immediate  purposes  of  the  petitioning  party  is  not 
necessarily  a  defense  to  a  proceeding  to  condemn  It. 
(2)  Where  such  use  is  not  required  for  the  purpose  of 
the  local  trafSc  of  the  petitioning  railroad  company, 
but  for  the  purpose  of  enabling  it  to  fulfill  the  obliga- 
tions of  a  contract  made  with  a  foreign  railroad  com- 
pany, whereby  it  has  bound  itself  to  furnish  to  such 
company  accommodations  over  its  road,  the  object  for 
which  the  land  is  sought  will  be  deemed  a  public  use. 
Oct.  6, 1886.  Application  of  Staten  Island,  etc,  R.  Co- 
lo Acquire  Lands.    Opinion  by  Ruger,  C  J. 

Landlord  and  tenant— joint  lease— liability 
for  rent— statute  of  limitations  —  codb  clv. 
Proc,  9  1937.— The  joint  liability  of  one  of  two  prin- 
cipals in  a  lease,  and  the  separate  liability  of  his  estate 
for  the  rent  reserved  in  the  lease,  is  not  discharged  by 
the  death  of  such  lessee.  Under  section  1937  of  the 
Code,  permitting  a  defendant  who  was  not  served  to 
be  charged  with  a  judgment  recovered  in  the  original 
action,  the  action  Is  not  barred  by  the  statute  of  limi- 
tations so  long  as  the  original  judgment  remains  In 
force.  Oct.  5,  1866.  Long  v.  Stafford.  Opinion  by 
Earl,  J. 

Master  and  servant— negligence— defective 
BomsR— injury  from.— Defendants  purchased  a  new 
engine  boiler,  and  after  using  It  a  few  months  discov- 
ered certain  defects  In  It.  They  notified  the  vendors, 
who  had  guaranteed  the  boiler,  of  the  fact,  and  they 
sent  two  boiler-makers,  one  of  them  the  plaintiff's  in- 
testate, to  defendants'  shops  to  make  the  necessary 
repairs  and  test  the  boiler.  After  the  repairs  had 
been  substantially  completed,  defendants'  engineer, 
who  was  assisting  the  boiler-makers,  but  at  whose  re- 
quest did  not  appear,  fired  up  the  engine  and  let  the 
steam  into  the  boiler,  when  it  exploded,  killing  plain- 
tiff's testate  and  all  others  in  the  room.  There  was  no 
evidence  that  defendants  had  any  knowledge  of  any 
latent  defect  In  the  boiler  rendering  it  dangerous,  and 
the  proof  failed  to  show  with  any  certainty  what 
caused  the  accident.  In  an  action  against  the  defend- 
ants to  recover  for  the  killing  of  plaintiff's  intestate, 
held,  that  the  action  could  not  be  maintained.  Oct.  5, 
1886.  Olive  V.  Whitney  Marble  Company,  Opinion  by 
Earl,  J. 

Partnership— AMENDMENT  of  pleadings.- Plain- 
tiff sought  to  hold  the  defendants  for  the  price  of  the 
goods  in  question,  which  he  had  sold  to  a  certain  firm, 
upon  the  ground  that  defendants  were  copartners  in 
the  firm,  and  this  was  the  whole  theory  of  the  com- 
plaint. Upon  the  trial  evidence  was  given  of  a  conver- 
sation between  plaintiff  and  defendants  in  regard  to 
the  sale  of  the  goods  before  they  were  actually  deliv- 
ered. The  court  charged  the  jury,  that  upon  the  evl- 
dence,  they  might  hold  the  defendants  liable  as  pur- 
chasers, independent  of  the  question  of  partnership. 
Held,  error;  that  without  an  amendment  of  the  plead- 
ings, the  question  of  defendants'  liability  as  purchas- 
ers could  not  be  submitted  to  the  jury.  Oct.  5, 1886. 
McLewee  v.  HaU.    Opinion  by  Finch,  J. 

Payment— TO  one  not  agent.— Payment  of  the 
principal  of  a  mortgage  to  one  who  is  not  in  fact  the 
mortgagee's  agent  for  the  purpose  of  receiving  the 
same,  and  who  has  not  the  bond  and  mortgage,  will 
not  discharge  the  debt.  Oct.  5,  1886.  Maguire  v.  Sd- 
den.    Opinion  by  Danforth,  J. 
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WlMi— HOLOGRAPH— PUBMCATION—rORMmi  TBIAIi 

— RKYOOATioN.— In  the  case  of  a  holograpbio  will,  oritl- 
cism  of  the  terms  and  manner  of  what  is  claimed  to 
have  been  a  sufficient  publication  need  not  be  so  close 
or  severe  as  where  the  question  whether  the  testator 
knew  that  he  was  executing  a  will  depends  solely  upon 
the  fact  of  publication.  A  substantial  compliance  with 
the  statute  in  regard  to  the  publication  of  a  will  is 
sufficient.  The  testatrix  had  executed  a  previous  will 
which  could  not  be  found  at  the  time  the  will  in  ques- 
tion was  offered  for  probate,  and  circumstances  indi- 
cated that  she  had  never  revoked  or  intended  to  re- 
voke the  first  will.  The  will  offered  for  probate  con- 
tained the  following  provision:  '* I  leave aud'bequeath 
to  my  niece,  Alice  Blair,  all  the  money  I  die  possessed 
of  in  several  banks  and  bonds,  besides  all  I  bequeathed 
to  her  in  my  former  will.**  Held,  that  this  bequest 
was  sufficiently  certain,  standing  alone,  to  become  op- 
erative, notwithstanding  the  provisions  contained  in 
the  first  will  were  unknown.  Oct.  5, 1886.  Jn  re  Will 
of  Beckett.    Opinion  by  Finch,  J. 


ABSTBACT8  OF  VABI0U8  RECENT  DE- 
CISIONS. 

A6SIGNMBKT  VOB  CBBDITOB8— CHATTBIi  XORTOAOB 

— CRBDiTORB*  BILL.— (1)  Where  an  insolvent  firm 
makes  an  assignment  of  their  stock  for  the  benefit  of 
creditors,  and  have  made  an  unlawful  preference  by  a 
fraudulent  mortgage  beforehand,  in  contemplation  of 
insolvency,  a  bill  to  set  aside  the  mortgage  must  be 
brought  in  the  name  of  the  assignee,  and  not  In  the 
name  of  the  creditors.  If  the  assignee  refuses  to 
move,  or  if  he  be  interested  in  the  mortgage,  the  cred- 
itors, upon  a  proper  petition,  may  obtain  leave  to  file 
such  a  bill  for  themselves.  The  policy  of  allowing  any 
creditor,  or  perhaps  a  dozen  or  more  of  them,  to  file 
bills,  at  great  cost  and  expense  to  the  insolvent  es- 
tate, to  redress  real  or  fancied  frauds,  not  discerni- 
ble in  the  assignment  itself,  and  with  which  the  as- 
signee is  in  no  way  connected,  is  not  desirable,  and  is 
not  favored  by  the  letter  or  spirit  of  the  statute.  The 
assignee  is  supposed  to  be  the  trustee  of  all  the  cred- 
itors, and  so  long  as  his  competency  or  integrity  is  not 
attacked,  it  is  much  better  In  all  respects  that  he,  act- 
ing under  the  advice  and  control  of  the  court,  control 
and  manage  the  property  of  the  insolvent,  and  the  liti- 
gation, if  any  is  necessary,  to  obtain  full  possession  of 
all  the  debtor's  property,  and  to  subject  it  to  uses 
and  purposes  of  his  trust.  (2)  The  question  then  arises, 
granted  that  Camp  and  Morrill,  at  the  time  these 
notes  and  this  mortgage  to  Higby  were  executed,  con- 
templated assignment  in  the  near  future,  what  effect 
would  the  intention  to  make  a  general  assignment 
have  upon  securities  made  and  delivered  before  such 
assignment  to  good-faith  creditors,  taking  the  same 
in  payment,  or  as  security  of  the  payment,  of  just  and 
valid  debts,  without  knowledge  of  such  intention  7  It 
has  always  been  held  in  this  State  that  a  creditor  has 
a  right  to  obtain  payment  or  seoorlty  in  full  for  his 
claim  against  a  failing  debtor,  even  though  the  cred- 
itor may  know  that  the  debtor  is  insolvent.  He  may 
also  be  aware  of  the  fact  that  the  effsot  of  the  pay- 
ment or  security  to  him  will  hinder  and  delay,  or 
even  defeat,  other  creditors  in  the  collection  of  their 
lust  claims,  and  yet  such  knowledge  will  not  avoid  or 
impair  his  security  taken  for  an  honest  preceding  in- 
debtedness. Olmstead  v.  Mattison,  46  Mich.  617; 
Beurmann  v.  Van  Bnren,  44  id.  486;  Loomis  v.  Smith, 
87  Id.  505;  Jordan  v.  White,  88  id.  268;  State  Bank  v. 
Chapelle,  40  id.  447.  It  is  not  to  be  considered,  in  my 
opinion,  that  the  assignment  act  was  intended  to  pre- 
vent a  diligent  creditor  from  secaring  his  pay  In  full. 


or  obtaining  security  for  his  debt  from  a  fiUlins 
debtor,  or  to  disturb  the  uniform  holdings  of  this 
court  in  that  respect.  **Are  all  the  creditors  who  bsFe 
been  honestly  paid  or  arranged  with  to  be  proseeated, 
and  the  amounts  they  received  to  be  recovered  back, 
although  they  had  known  nothing  of  the  debtor's  In- 
solvency, or  of  his  ultimate  designs,  and  dealt  with 
him  honestly  and  fairly?"  *'  Did  the  statute  iDtend 
that  the  debtor  should  have  the  power  at  any  time  af- 
terward to  annul  and  make  them  all  constmctivdy 
fraudulent  or  void  by  the  single  act  of  carrying  Into 
effect  a  purpose  contemplated  before,  but  oonoealed 
from  them,  of  making  an  assignment  7  '*  Garretaon  v. 
Brown,  26  N.  J.  Law,  439.  I  think  not.  Whatever  the 
rule  may  be  as  to  one  having  knowledge  both  of  the 
insolvency  and  intended  assignment,  which  it  is  not 
necessary  to  determine  here,  certainly  one  innocent 
of  any  intended  wrong  on  the  part  of  the  debtor  has  a 
legal  right  to  secure  his  claim  by  pressing,  or  to  ae- 
cept  without  the  asking,  payment  or  security  of  a  just 
debt.  Heineman  v.  Hart,  65  Mich.  76 ;  Root  v.  Potter, 
26  N.  W.  Rep.  682;  Garretson  v.  Brown,  26  K.  J.  I^aw, 
426;  Nelson  v.  Gary,  19  N.  W.  Rep.  680.  Mich.  Sapw 
Ct.,  Oct.  7,  1886.  Sweetaer  v.  Camp.  Opinion  by 
Morse,  J. 

Attobnbt  and  oouksbllob— contract— sxttlb- 
MBNT  OF  CAUSE  BY  PARTIES— LIEN.— Where  in  au  ac- 
tion for  the  recovery  of  real  estate,  the  plaintiff  and 
his  attorneys  entered  into  a  contract  by  which  the 
attorneys  agreed  to  receive  as  their  compensation 
a  part  of  the  property  recovered  in  the  action,  and  the 
plaintiff,  pending  the  litigation,  settled  the  case  with 
defendants  to  his  satisfaction— there  being  no  attor- 
ney's lien  for  fees— it  was  held  that  the  attorneys 
could  not  intervene  to  continue  the  suit  by  virtue 
alone  of  their  contract  with  their  client.  What  the 
rights  of  counsel  may  be  in  the  case  it  is  not  necesvaiy 
here  to  discuss.  It  is  only  necessary  to  say  that  Lav- 
ender and  defendants  having  settled  their  dispute,  the 
case  is  at  an  end,  and  the  litigation  in  that  suit  cannot 
be  continued.  It  is  true  that  plaintiff's  attorneys  had 
a  contract  with  him,  which,  had  the  suit  been  carried 
to  its  ultimate  result,  might  have  been  of  an  advanta- 
geous character  to  them,  but  they  cannot  litigate  their 
rights  in  this  action.  If  the  contract  gave  them  any 
rights  as  against  defendants,  it  must  be  enforced  in 
the  proper  suit.  They  cannot  prosecute  the  appeal  In 
this  action.  No  question  of  attorney's  lien'  arises.  No 
effort  was  made  to  comply  with  the  provisions  of  the 
statute  concerning  such  lien.  Whatever  rights  Lav- 
ender's  attorneys  may  have  against  the  defendants,  if 
any,  arise  solely  upon  their  contract,  and  cannot  be 
litigated  in  this  proceeding.  Neb.  8np.  Ct.,  Oct.  6, 
1886.    Lavender  v.  AVdns.    Opinion  by  Reese,  J. 

Carrier— NEGLIGENCE— STREET  railway— passen- 
gers—ice  ON  PLATFORM.— A.,  a  passenger  on  a  street 
railway  car,  was  about  to  get  off  the  car.  There  were 
passengers  on  the  platform,  although  there  was  plenty 
of  room  inside  the  car,  and  A.  endeavored  to  catch 
hold  of  the  dasher,  but  could  not  do  so  owing  to  the 
presence  of  the  passengers  on  the  platform.  In 
alighting,  her  foot  slipped  on  the  ice  formed 
on  the  step  of  the  platform  by  a  storm  on 
the  previous  night,  and  she  fell  and  was  injured.  The 
court  entered  a  nonsuit.  Held^  to  be  error,  and  there 
was  evidence  of  negligence  on  the  part  of  the  defend- 
ant sufScient  to  take  the  case  to  the  Jury.  It  may  not 
be  negligence  per  ae  to  permit  passengers  to  stand  on 
the  platform,  yet  it  is  frequently  very  annoying  to  all 
persons  getting  in  and  out  of  the  car,  and  to  ladies 
especially  offensive.  If  in  this  case  the  defendant  per- 
mitted a  passenger  to  remain  standing  on  a  platform 
In  such  a  position  as  to  deprive  the  plaintiff  of  that 
reasonable  support  which  would  have  protected  her 
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from  iuJQiy,  and  did  not  furnish  otlier  sottable  proteo- 
tion,  we  think  the  jury  is  the  proper  tribunal  to  find 
whether  the  defendant  was  thereby  guilty  of  negli- 
^nce.  If  the  ioe  on  the  step  oaused  the  plaintiff  to  fall, 
or  oontributed  thereto,  it  is  proper  for  the  jury  to  con- 
sider whether  under  all  the  oiroumstanoes  proved  It 
was  suffered  to  remain  thereon  for  an  unreasonable 
length  of  time.  It  may  be  impossible  in  the  winter  to 
prevent  deposits  on  the  step  by  falling  snow,  or  from 
the  feet  of  persons  entering  the  oar,and  which  in  either 
case  may  result  in  the  formation  of  ice.  The  main 
question  in  regard  to  this  is  whether  it  remained  there 
for  such  time»  and  in  such  fonn,  as  to  establish  the 
negligence  of  the  defendant,  and  that  this  negligence 
oontributed  to  the  injury  of  the  plaintiff.  Peun.  Sup. 
Cfe.,  Oct.  14,  1886.  Nealie  v.  SpcondSs  Third  Sts.  Pass. 
Ry,  Co,    Opinion  by  Merour,  C.  J. 

CONSTITUTIONAli  ULW— OOMMBBCB— eTATUTB  PBO- 
HI BITING   0ABRIER8    FROM   UMITINa    liXABIIilTT.— A 

Statute  of  Iowa  prohibiting  corporations  engaged  in 
transporting  goods  or  passengers  between  different 
States  from  limiting  their  liability  as  common  car- 
riers by  contract  is  not  a  regulation  of  commerce 
among  the  States.  It  Is  contended  that  the  State  has 
no  power  to  place  a  restriction  of  that  character  upon 
the  carrier  who  contracts  for  the  transportation  of 
property  from  this  State  into  another  State  or  Terri- 
tory. The  position  is  that  the  restriction,  If  applica- 
ble to  a  contract  of  this  character,  would  be  a  regula- 
tion of  commerce  among  the  States,  a  subject,  which 
under  the  Federal  Constitution  is  within  the  exclu- 
sive jurisdiction  of  the  Congress  of  the  United  States. 
In  our  opinion  however  this  position  cannot  be  main- 
tained. The  provision  is  in  no  just  or  legal  sense  a 
regulation  of  commerce.  It  prescribes  no  regulation 
for  the  transportation  of  freight  upon  any  of  the  chan- 
nels of  communication.  It  leaves  the  parties  free  to 
make  such  contracts  as  they  may  choose  to  make  with 
reference  to  the  compensation  which  shall  be  paid  for 
the  services  to  be  rendered.  The  carrier  is  left  free  to 
demand  such  compensation  for  the  carriage  of  the 
property  as  is  just,  considering  the  responsibility  he 
assumes  when  he  receives  It.  He  is  forbidden  to  make 
any  contract  that  would  exempt  him  from  any  of  the 
liabilities  which  arise  by  implication  from  his  under- 
taking to  carry  the  p^^iperty.  But  no  burden  Is  placed 
upon  the  property  which  is  the  subject  of  the  con- 
Iract;  norisany  rule  prescribed  for  his  government 
respecting  it.  That  it  is  within  the  power  of  the  State 
to  prescribe  such  a  limitation  upon  a  power  to  con- 
tract, we  have  no  doubt.  The  statute  was  enacted  by 
the  State  in  the  exercise  of  the  police  power  with 
which  It  is  vested,  and  it  is  applicable  to  all  contracts 
entered  into  within  its  jurisdiction.  The  question  in- 
volved is  not  different  in  principle  from  that  decided 
by  the  Supreme  Court  of  the  United  States  in  what 
are  known  as  the  Granger  cases.  See  Munn  v.  State, 
94  U.  S.  113;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Iowa,  id.  166; 
Pelk  V.  Chicago  &;  N.  W.  Ry.  Co.,  id.  164.  Iowa  Sup. 
Ct.,  Oct.  11, 1886.  HairtY.ChicaooA  N.  W.  Ry,  Co. 
Opinion  by  Reed,  J.  [See  Railway  Co.  v.  State,  ante, 
406.-ED.] 

Contract— UKINTELUGIBUD  ordeb— evidbnob.— 
Action  to  recover  the  price  of  a  "  counter  ralL"  The 
plaintiff  put  in  evidence  a  postal  card  signed  by  the 
defendants,  of 'which  the  substance  is  as  follows: 
**  Please  send  us  pice  of  counter  screen  like  draft.'* 
Upon  this  card  was  a  draft  of  a  counter  screen,  with 
measurements  thereof.  .  The  court  rightly  ruled  that 
this  order  was  unmeaning  and  unintelligible,  and  that 
it  could  not  be  construed  as  an  order  for  a  piece  of 
counter  railing.  It  presents  a  case  of  incurable  nnceiv 
talnty,  and  the  court  properly  refused  to  submit  it  to 
the  jury  to  determine  whether  the  letters  *'  pice " 


meant  piece  or  price.  These  letters  do  not  mean  any 
thing,  and  neither  the  court  nor  the  jury  can  construe 
them  as  meaning  piece.  There  was  no  valid  written 
order,  and  the  question  whether  the  defendants  in- 
tended to  order  a  piece  of  counter  rail  and  either  ex- 
pressly or  by  implication  promised  to  pay  for  it  was 
submitted  to  the  jury  with  instructions,  of  which  the 
plaintiff  does  not  complain,  and  which  were  suffi- 
ciently favorable  to  it.  Mass.  Sup.  Jud.  Ct.,  Bige- 
Uno  Wire  Worke  v.  SoneL    Opinion  by  Morton,  J. 

ESTOPPBL-^nTDGMBNT— SPBCIFIO  PEBFORMAKGB  OP 

CONTRACT— RBFORMATTON.— Where  iu  an  action  for 
the  specific  performance  of  a  contract  for  the  sale  of 
real  estate,  a  judgment  was  rendered  on  the  merits  iu 
favor  of  the  defendant,  held,  that  the  judgment  was  a 
bar  to  another  action  to  reform  the  contract,  and  to 
enforce  it  as  reformed.  We  are  unable  to  see  however 
why  the  matter  should  not  be  held  to  be  rea  adjudi^ 
cata,  and  the  plaintiff  bound  by  his  election.  The  new 
issue  was  merely  incidental  to  the  main  cause  of  ac- 
tion. Winchell  v.  Coney.  27  Fed.  Rep.  488,  484.  The 
written  contract  was  imperfect,  but  the  plaintiff  chose 
to  rest  a  suit  upon  it  as  it  was,  and  the  judgment  in 
the  case,  until  set  aside,  was  mutually  binding  upon 
the  parties  to  it,  and  final  as  respects  the  merits  of 
plaintiff's  claim,  notwithstanding  mistakes  and  omis- 
sions in  the  proceedings,  or  the  failure  on  the  i>art  of 
either  party  to  make  a  full  presentation  of  his  case  by 
the  proper  allegations  and  proofs.  Thompson  v.  Myr- 
ick,  24  Minn.  XL  It  is  manifest  that  the  two  actions 
could  not  proceed  pari  passu  to  trial  and  final  judg- 
ment in  the  same  court,  and  that  the  plaintiff  in  such 
case  would  be  compelled  to  elect,  and  be  bound  by  his 
election.  Neither  can  they  be  so  prosecuted  success- 
ively. Washburn  v.  Insurance  Co.,  114  Mass.  175; 
Steinbach  V.  Insurance  Co.,  77  N.  Y.  502;  B.  C,  12 
Hun,  646.  In  such  cases  the  plaintiff  should  take  a  dis- 
missal In  the  nature  of  a  nonsuit  before  final  submis- 
sion on  the  merits.  The  former  suit  was  dismissed  in 
this  instance  by  the  court  after  the  plaintiffs  case  was 
submitted;  but  it  is  not  material  that  the  judgment 
was  in  form  of  one  dismissal  if  it  was  in  fact  deter- 
mined on  the  merits.  Boom  v.  St.  Paul  F.,  etc.,  Co., 
83  Minn.  256.  Minn.  Sup.  Ct.,  Oct.  6, 1886.  Thomas  v. 
Joslyn.    Opinion  by  Yandenburgh,  J. 

MORTOAGB— SAIiS  BT  MOBTOAOOR  TO  MORTQAOEE— 

LIEN  OF  SUBSEQUENT  JUDGMENT.— Where  a  mortgagor 
deeded  the  land  mortgaged  to  the  mortgagee  in  con- 
sideration of  the  satisfaotlon  of  the  mortgage  debt,and 
a  subsequent  judgment  creditor  sought  to  enforce  his 
lien  against  the  land,  held,  that  it  was  Intended  that 
the  land  should  pass,  free  from  incumbrances,  in  pay- 
ment of  the  mortgage  debt,  and  that  if  the  judgment 
is  a  subsisting  lien  upon  the  land,  this  condition  fails, 
and  the  mortgage  is  unpaid,  and  the  mortgagee  may 
enforce  it.  Stimpsonv.  Pease,  63  Iowa,  672;  Wicker- 
sham  V.  Reeves,  1  id.  418;  Lyon  v.  Mcllvaine,  24  Id.  9. 
Counsel  for  defendant  insists  that  upon  the  convey- 
ance of  the  property,  the  estate  and  interest  under  the 
mortgage  merged  in  the  fee-simple  title  under  the 
deed  executed  by  the  mortgagor.  The  doctrine  Is  well 
settled  in  this  State  that  in  such  a  case  no  merger  will 
occur  when  the  intention  of  the  mortgagee  is  other- 
wise, and  the  merger  Is  against  his  interest.  Wlcker- 
sham  V.  Reeves,  1  Iowa,  413;  Lyon  v.  Mcllvaine,  24  id* 
10;  Stiropson  ▼.  Pease,  63  id.  672;  Woodward  v.  Davis, 
68  id.  694;  Wilhelmi  v.  Leonard,  13  id.  330;  Yannlce  v. 
Bergen,  16  id.  656;  Rankin  v.  WUsey,  17  id.  4G3;  Lin- 
soott  V.  Lamart,  4is  id.  812.  In  the  case  last  cited  the 
conveyance  to  the  mortgagee  was  by  a  deed  of  war- 
ranty executed  by  the  mortgagor,  and  the  notes  se- 
cured by  the  mortgage  were  surrendered.  Like  facts 
are  relied  upon  in  this  case.  But  It  was  held,  that  in 
the  absence  of  an  intention  to  mei^e  the  mortgage  es- 
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tate  in  the  fee-simple,  it  woald  not  occur.  Smith  v. 
Stoan.  Iowa  Sup.  Ot,  Oct.  5,  1886.  Opinion  by 
Beck.  J. 

Trial— ERROR  —  misstatements  by  counsel.— 
Where  it  is  alleged  that  an  attorney  in  the  argument 
of  a  cause  on  trial  to  a  jury  made  misstatements  of 
the  evidence,  and  went  outside  of  the  record  in  his 
statements  of  the  facts  proved  on  the  trial,  the  atten- 
tion of  the  court  should  be  called  to  the  language  and 
conduct  of  the  attorney  by  the  proper  objection,  and 
a  ruling  had  thereon  by  the  court.  If  the  objection  is 
overruled,  and  am  exception  taken,  the  question  may 
be  reviewed  in  the  Supreme  Court,  upon  the  language, 
•  objection,  ruling,  and  eiceeptiou  being  made  a  part  of 
the  record  by  the  proper  bill  of  exception,  but  not 
otherwise.  A  question  involving  the  principle  now 
under  ezamiaation  was  for  the  first  time,  so  far  as  my 
information  extends,  presented  to  this  court  in  the 
case  of  Cropsey  v.  Averill,  8  Neb.  151.  The  opinion  of 
the  court  was  unanimously  concurred  in.  I  quote  the 
eighth  clause  of  the  syllabus:  **($)  One  ground  of 
error  assigned  was  the  misconduct  of  the  opposing 
counsel,  in  their  argument  to  the  jury,  prejudicial  to 
the  plaintiff  in  error.  But  it  was  not  shown  by  the 
record  they  were  called  to  order,  nor  that  the  court 
was  requested  to  confine  them  within  the  bounds  of 
legitimate  discussion.  Held,  that  while  the  offense 
complained  of,  if  properly  presented,  would  be  good 
ground  for  a  reversal  of  the  judgment,  still  as  the 
record  does  not  show  any  ruling  by  the  court  below 
respecting  it,  there  is  no  question  for  this  court  to  re- 
view." The  above  oase  has  been  adhered  to  by  this 
court  without  exception.  See  Chicago,  St.  P.,  M.  & 
O.  By.  Go.  V.  Lundstrom,16  Neb.  254;  Bradshaw  v. 
State,  17  id.  U7 ;  McLain  v.  State,  18  id.  154.  The  case 
of  Cleveland  Paper  Co.  v.  Banks,  15  Neb.  20,  consti- 
tutes no  break  in  the  above  line  of  decisions.  A  care- 
ful examination  of  that  oase  will  show  that  the  judg- 
ment was  reversed  and  a  new  trial  awarded  for  mis- 
conduct of  the  prevailing  party,  and  that  this  miscon- 
duct consisted  in  the  persistent  effort,  by  one  of  the 
attorneys  of  the  defendant  in  error,  in  the  course  of 
the  trial  in  the  court  below,  to  prove  and  get  before 
the  jury  the  alleged  fact  that  one  Smith,  the  secre- 
tary of  the  company  of  which  defendant  in  error  was 
president,  had  embezzled  the  funds  of  the  said  com- 
pany. It  is  true,  the  opinion  recites  the  fact,  that  In 
the  course  of  the  argument  of  the  cause  to  the  jury, 
one  of  the  counsel  for  defendant  in  error  used  the  fol- 
lowing language,  which  was  quite  outside  of  the  case: 
"  The  history  of  Smith  you  know ;  they  told  you  di- 
rectly after  these  goods  were  shipped  Smith  went 
away  with  property  that  was  not  his  own."  But  it 
also  appears  that  **the  plaintiff's  attorneys  objected  to 
the  use  of  this  language,  and  the  court  restrained  the 
attorney  from  making  such  statements.  Certainly 
this  could  not  have  been  held  error."  As  an  individ- 
ual member  of  the  court,  I  doubt  that  any  application, 
motion,  or  proceeding  made,  or  sought  to  be  made  by 
counsel  in  open  court,  under  the  eye  and  within  ear- 
shot of  the  presiding  judge  and  opposing  counsel,  can 
be  held  to  be  misconduct  of  the  prevailing  party, 
within  the  meaning  of  the  statute.  But  certainly  in  a 
case  like  the  one  at  bar,  where  the  alleged  misconduct 
consisted  in  an  irrelevant  statement  by  counsel,  for 
which  be  was  not  even  called  to  order  by  opposing 
counsel,  nor  the  attention  of  the  court  called  to  it,  ex. 
cept  for  the  purpose  of  getting  the  language  used  into 
a  bill  of  exceptions,  no  error  can  be  predicated  upon 
it.  Neb.  Sup.  Ct.,  Sept.  29,  1886.  BaUia  v.  Ih-ake, 
Opinion  by  Cobb,  J. 

Water  and  water-course— boom  —  obstruction 
OF  NAVIGATION.— A  riparian  owner  may  not  construct 
a  boom  so  as  to  Interfere  with  any  one's  right  of  nav- 


igation, or  obstruct  in  any  way  the  navigation  of  tlM 
river.    It  is  clear  that  the  plaintiff's  dock  is  an   im- 
provement, and  in  the  general  interest  of  navigation, 
and  a  public  as  well  as  a  private  benefit.    It  Is  equally 
dear  that  the  defendant's  boom  is  strictly  a  private 
venture  and  enterprise,  for  his  use  and  benefit  alone. 
In  which  the  public  has  no  interest;  and  it  not  only 
does  not  facilitate,  but  it  obstructs  the  free  navigation 
of  the  lake.    It  is  uncommon  to  place  l>ooms  along:  or 
near  the  shores  of  lakes,  and  it  is  probably  never  done 
except  for  such  private  use  for  the  storage  and  safe- 
keeping of  logs.    Along  rivers  they  facilitate  the  run- 
ning and  sorting  of  logs,  and  in  that  way  aid  naviga- 
tion.   Docks,  wharves,  and  public  landings  are  essen- 
tial to  navigation,  and  highly  favored  in  the  law.    The 
defendant,  as  a  riparian  proprietor,  may  have  had  the 
right  to  construct  this  boom  for  his  own  benefit.  If  it 
had  not  interfered  in  such  way  with  the  free  and  on- 
obstructed  navigation  of  the  waters  of  the  lake.  When 
it   does   so   interfere    with   the  private  and    public 
navigation  then  It  becomes  a  private  and  public  nuis- 
ance to  be  abated,  and  those  who  place  them  or  main- 
tain them  there  are  liable  In  damages  for  any  special 
Injury.    In  view  of  the  well- settled  law  of  this  State, 
the  defendant  is  guilty  of  a  gross  infringement  of  the 
plaintiff's  right  to  the  full  use  of  his  dock  In  connec- 
tion with  the  navigation  of  the  lake.    The  cases  in  this 
State  involving  the  right  to  construct  booms  are  thoae 
of  booms  upon  navigable  rivers,  which  in  many  re- 
spects are  in  aid  of  navigation,  but  all  of  them  invari- 
ably lay   down  the  doctrine   that  even   such  booms 
must  not  obstruct  or  interfere  with  the  general  nav- 
igability of  the  river.    The  cases  in  this  State,  cited 
by  the  learned  counsel  of  the  appellant  himself,  all 
hold  the  same  doctrine,  as  In  Stevens'  Point  Boom 
Co.  V.  Rielly,  4A  Wis.  295;  that  the  boom  musrt  not  in- 
terfere with  any  one*s  right  of  navigation,  or  obstruct 
in  any  way  the   navigation  of  the  river.    In  all  the 
cases  the  paramount  right  of  general  navigation  is 
fully  recognized.    Diedrich  v.  Railway  Co.,  42  Wit. 
248.    In  Stevens*  Point  Boom  Co.  v.  Beilly,  46  Wis. 
237,  In  this  court  the  second  time.  Chief  Justice  Ryan 
said:    '* The  private  right  of  the  riparian  owner,  as 
declared   In  Diedrich  v.  Railway  Co.,  quoted   In  the 
opinion  on  the  former  appeal,  is  subordinate  to  the 
public  use  of  a  navigable  river,  and  is  always  exercised 
at  peril  of  obstructing  navigation.    This  subjection  of 
the  private  right  to  the  public  use  may  sometimes  Im- 
pair the  private  right,  or  defeat  it  altogether.    But  the 
public  right  must  always  prevail  over  the  private  ex- 
ercise of  the  private  right.*'    This  principle,  often  re- 
peated, was  recognized  early  In  this  State,  in  Walker 
V.  Shepardson,  2  Wis.  384,  in  which  the  driving  of  piles 
in  a  navigable  river,  obstructing  public  navigation  and 
causing  a  private  special  Injury  to  the  plaintiff's  right 
of  navigation  was  held  to  be  Indictable  as  a  public 
nuisance,  and  actionable  by  the  party  injured.    But 
the  question  is  too  plain  and  too  well  settled  In  this 
State  to  require  further  citation  of  authority,  except 
Harrington  v.  Edwards,  17  Wis.  604,  which  in  princi- 
ple. Is  closely  In  point.    It  is  there  held  that  raftsmen 
on  navigable  streams  have  no  right  to  moor  their  rafts 
In  such  a  manner  as  to  deprive  wharf-owners  of  access 
to  their  wharves.    This  is  the  precise  principle  In  this 
case.    The  plaintiff's  dock  is  in  the  interest  of  naviga- 
tion, the  same  as  a  wharf,  and  serves  the  same  pur- 
pose, and  cutting  off  access  to   it   on  one   side    was 
equally  a  wrong.    Wis.  Sup.  Ct.,  Sept.  21, 1886.    Union 
MUl  Co,  V.  Shores,    Opinion  by  Orton,  J. 

Wats  —  obstruction  —  build fng  over  alley.— 
The  owner  of  the  fee  in  the  land,  over  which  is  a  right 
of  way,  may  erect  a  building  over  said  way,  if  in  so 
doing  he  does  not  interfere  with  the  right  of  way. 
What  is  Included  In  theordlnaiy  grautof  a  right  of 
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way  oommoiilr  cnlled  an  ^'alley-waj?'*  The  com- 
plainant relies  on  Kaua  v.  Boiton,  36N.  J.  £q.  21.  80 
far  M  the  right  to  an  easement  entered  into  the  con- 
troversy in  that  case,  it  was  not  decided  that  building 
over  or  across  it,  six  feet  above  the  ground,  was  or  was 
not  an  obstruction.  Korean  I  find  any  case  which 
supports  the  claim  of  the  complainant ;  but  so  far  as 
the  question  has  been  considered  by  the  courts,  the 
cases  are  against  the  complainant.  In  Massachusetts 
the  owner  of  an  adjoining  tenement,  who  had  the  fee 
in  the  soil  over  which  was  a  way,  built  over  the  way 
at  an  elevation  of  eleven  feet.  The  court  (Currish  v. 
Shattuck,  132  Mass.  235)  held  that  it  was  lawful  for 
him  to  do  so.  See  also  Atkins  v.  Bordraan,  2  Mete. 
457.  In  the  case  before  me  it  appears  that  in  describ- 
ing the  property,  the  way  is  referred  to,  and  that  fol- 
lowing the  description,  are  these  words:  ''Together 
with  the  appurtenances,  and  also  the  free  and  joint 
use  of  said  five  feet  three  and  a  half  inch  wide  joint 
alley, 'for  ingress  and  egress  forever.'*  There  is  noth- 
ing to  show  any  special  use  intended.  The  usual  and 
ordinary  rights  conferred  upon  a  grantee  can  only  be 
taken  into  an  account  in  such  case.  What  are  those 
rights?  Only  the  right  of  ingress  and  egress  upon  the 
surface  of  the  soil,  not  beneath  fhe  surface,  not  above 
the  surface  at  such  elevation  as  he  may  elect.  He 
could  not  construct  an  underground  way,  nor 
a  drain,  nor  other  openings.  He  could  not 
construct  an  elevated  way  in  order  to  reach 
his  lot  or  dwelling,  or  any  part  thereof.  His  rights 
are  confined  to  and  upon  the  surface  of  the  soil.  Not 
so  limited  are  the  rights  of  the  owner  of  the  fee.  He 
has  only  convoyed  the  right  to  the  use  of  the  surface. 
All  other  rights  of  ownership  not  inconsistent  there- 
with he  retains  and  may  exercise.  If  he  does  not  In- 
terfere with  the  right  of  way,  he  may  use  the  subsoil, 
or  go  beneath  the  surface  for  any  purpose ;  and  so  un- 
doubtedly he  may  appropriate  the  space  above  the  sur- 
face. Below  the  surface  he  has  imposed  no  barrier; 
and  above,  none,  except  tho  right  of  way;  and  with 
this  exception  all  other  rights  are  as  perfect  as  they 
can  be.  Does  the  erection  of  a  structure  over  said 
way,  at  an  elevation  of  nine  or  ten  feet,  interfere  with 
or  obstruct  the  right  of  the  complainant  to  ingress  and 
egress?  I  think  not.  There  Is  nothing  in  the  case  to 
show  that  when  he  purchased  his  lot  he  intended  to 
engage  in  any  thing  that  would  suffer  by  the  proposed 
erectiou;  nor  that  since  he  has  undertaken  any  thing 
which  cannot  so  well  be  done.  So  that  I  can  find  noth- 
ing in  the  present  situation,  nor  in  any  of  the  attend- 
ing circumstances  at  or  since  the  grant,  which  calls 
for  the  interference  of  this  court.  N.  J.  Chan.  Ct.,Oct. 
9, 1886.    StUton  v.  OrolL    Opinion  by  Bird,  V.  0. 


CORRESPONDENCE. 

APPXAIi  FROM  ObDBRS  ON  DbMCTBRERS. 

Editor  oS  the  Albany  Law  Journal : 

Can  you  inform  one  of  your  oldest  subscribers 
whether  an  appeal  will  lie  to  the  General  Torm  f  rom 
All  order  sustaining  or  overruling  a  demurrer  to  a  com- 
plaint, where  leave  is  given  to  amend?  The  decisions, 
Ro  far  as  1  am  aware,  seriously  conflict. 

The  First  Department,  in  March,  1884,  held  that  an 
appeal  does  not  lie  in  such  a  case ;  that  the  remedy  is 
by  appeal  from  the  final  judgment.    82  Hun,  194. 

The  Third  Department,  in  January,  1884,  held  other- 
wise.   31  Hun,  532. 

Doubt. 
♦ 

NOTES. 

Asa  boy,  I  have  often  heard  Lord  Abinger  carry  all 
before  him  by  the  exquisite  skill  and  tact  which  he  dis- 


played in  winning  the  hearts  of  juries.  It  was  his 
custom  when  Henry  Brougham  or  David  Dundas,  or 
some  other  eloquent  or  **hyfalutin  *'  pleader  sat  down 
amidst  a  hum  of  applause,  to  appeal  to  the  jury  as  a 
plain  matter-of-fact  man,  who  merely  wished  to  take 
a  common-sense  view  of  the  matter  before  them. 
*'  Gentlemen  of  the  jury,"  he  would  commence,  after 
lodidnt?  his  by  no  means  inconsiderable  paunch  com- 
fortably upon  the  edge  of  the  table,  "  I  am  quite  sure 
that  like  all  the  rest  of  us,  you  will  have  been  overpow- 
ered and  fascinated  by  the  eloquence  of  the  speech  to 
which  we  have  just  listened  with  such  delight.'*  After  a 
few  more  words  of  judicious  praise,  sometimes  inter- 
mixed with  shafts  of  dexterously-administered  criti- 
cism, Sir  James  Scarlett  would  continue :  **Let  me  now 
endeavor  in  my  prosaic  way  to  draw  you  down  from  the 
empyrean  to  which  you  have  been  lifted  by  my  learned 
brother."  Bit  by  bit  the  arguments  of  the  predeces- 
sors were  ruthlessly  stripped  of  verbiage^  and  their 
worthlessness  was  exposed  in  its  anadorned  naked- 
ness. Before  Sir  James  had  spoken  half  an  hour  every 
man  on  the  jury  regarded  him  as  a  personal  friend. 
As  he  looked  them  in  the  face  and  exchanged  glances 
with  them,  he  seemed  totead  theiV  thoughts  as  though 
he  was  reading  an  open  book.  In  quickness  of  appre- 
hension, knowledge  of  human  nature,  subflety  of  rea- 
soning concealed  under  the  plainest  and  least  ambi- 
tious language,  admirable  skill  in  marshalling  his  facts 
and  power  of  communicating  to  the  jury  his  own  pro- 
found conviction  that  he  was  In  the  right  and  entitled 
to  their  verdict,  I  have  never  seen  his  equal  at  the  bar 
within  the  last  sixty  years,  during  which  I  have  heard 
every  famous  advocate  that  ever  lifted  up  his  voice  in 
an  English  court  of  justice.  There  are  some  few  points 
In  his  Jong  forensic  career  of  which  it  may  not  be  out 
of  place  to  remind  some  of  his  successors.  In  the  first 
place  Scarlett  trusted  to  cross-examination  in  a  higher 
degree  than  aify  other'barrister  in  my  experience,  and 
was  never  afraid  of  wearying  the  court  by  the  length 
at  which  he  conducted  it,  although  Lord  Ellenborough 
once  spitefully  said  that  *'  Scarlett's  cross-examina- 
tion gave  him  the  best  idea  of  eternity."  Neverthe- 
less it  was  liked,  and  even  enjoyed  by  juries;  and 
his  skill  in  eliciting  the  facts  which  he  wanted  to  get 
at  was  unmatched.  This  he  did  by  never  bullying  or 
browbeating  witnesses,  however  hostile  or  refractory 
they  might  be.  In  the  end  he  rarely  failed  to  make 
them  his  friends,  and  he  won  them,  as  he  won  the 
jurymen,  by  apparent  sincerity  and  good-nature.  In 
short,  his  recipe  for  success  at  the  bar—as  he  often 
told  my  father,  who  gave  him  scores  upon  scores  of 
briefs — was  **  b€mhomie  and  close  study  of  human  na- 
ture as  indicated  by  the  countenance.**  As  a  member 
of  Pariiameut.  and  again  as  a  judge,  Lord  Abinger  was 
more  or  less  afallixre.  Lord  Macaulay  Indeed  speaks  of 
him  as  **  one  of  the  greatest  bores  he  ever  beard  in  the 
House  of  Commons.*'  A«  he  advanced  in  years  he  be- 
came of  so  prodigioas  a  bulk  that  his  activity  and  en- 
ergy surprised  all  beholders.  When  in  tho  country, 
he  lived  at  Abinger,  near  Dorking,  where  he  spent  a 
vast  snm  of  money  in  bricks  and  mortar.  Chancing 
to  find  myself  at  Dorking  last  summer,  I  went  over  to 
have  a  look  at  the  well-remembered  house  in  which 
Lord  Abinger  lived.  I  found  that  it  had  disappeared, 
and  that  in  its  place  Sir  Thomas  Farrar,  of  the  Board 
of  Trade,  having  bought  the  old  house  and  property 
from  the  present  Lord  Abinger,  had  erected  a  brick 
mansion,  which  is,  I  doubt  not.  much  more  commo- 
dious than  its  predecessor.  Yet  I  regretted  the  dis- 
appearance of  the  latter,  for  it  reminded  me  of  the 
days  when  Sir  James  Scarlett  used  to  set  off  on  horse- 
back from  Abinger  at  half-past  six  in  the  morning, 
and  ride  to  London^distant  nearly  thirty  miles — 
changing  horses  at  Epsom.  At  that  time  he  walked 
abont  seventeeu  stone^  and  whenj^e  appeared  in  court 
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at  ten  a.  m.  no  one  woald  have  thought  he  had  ridden 
thirty  miles  that  morning.  Some  fifteen  years  since  I 
chanced  one  day  to  meet  the  late  Baron  Martin  in  the 
strand  near  Temple  Bar.  Addressing  me  by  name, 
Sir  Samuel  remarked:  ''It  would  do  you  good  to  go 
into  the  House  of  Lords  and  hear[BenJamin  plead.  He 
is  the  greatest  advocate  we  have  had  since  Scarlett." 
Now  it  is  worthy  of  remark  that  Scarlett  and  Benja- 
min were  both  born  in  the  West  Indies.— JL  Retired 
Solicitor  in  Daily  Telegraph. 

Among  the  legal  curiosities  to  be  seen  In  the  room 
of  the  State  Bar  Association  at  the  Capitol  is  the  orig- 
inal roll  of  the  solicitors  of  the  old  Ck>nrt  of  Chanceiyi 
of  which  Chancellor  Walworth  was  the  last  custodian. 
It  is  an  interesting  old  document,  bearing  the  names 
of  many  of  the  great  jurists  and  statesmen  of  the 
State  and  the  Republic.  Mr.  Proctor,  whose  extensive 
acquaintance  with  the  legal  history  of  the  State  en- 
ables him  to  relate  many  interesting  events  connected 
with  it,  gave  tkJoumtU  tourist  the  following  Incident 
connected  with  the  old  roll:  **It  was  one  of  the  rules 
of  the  Court  of  Chancery  concerning  the  admission  of 
Its  solicitors  that  they  should  be  examined  by  one  of 
the  vice-chancellors.  If  successful,  the  register  certi- 
fied the  fact  to  the  chancellor,  before  whom  the  can- 
didate appeared,  took  the  solicitor's  oath,  signed  the 
roll,  and  was  ready  to  hang  out  his  shingle  as  a  'Solic- 
itor In  Chancery.'  Before  a  man  could  be  a  candidate 
for  such  admission  he  must  have  been  an  attorney  of 
the  Supreme  Court.  In  August,  1846,  a  young  lawyer 
just  admitted  as  an  attorney,  desiring  admission  to 
the  Court  of  Chancery,  came  to  Albany,  and  was  ex- 
amined by  our  distinguished  fellow-citizen,  the  Hon. 
Amasa  J.  Parker,  then  one  of  the  Circuit  judges  of 
State,  and  one  of  the  vice-chancellors.  The  candidate 
was  successful.  The  late  George  M.  Davidson,  then 
the  register  in  chancery,  gave  him  the  usual  certifi- 
cate, and  he  proceeded  to  Saratoga  to  take  the  oath 
and  sign  the  roll.  Arriving  there,  he  found  the  chan- 
cellor engaged  In  hearing  an  appeal  from  a  decision  of 
one  of  the  vice-chancellors.  Daniel  S.  Dickinson,  of 
Blnghamton,  N.  Y.,  then  a  senator  In  Congress,  and 
Ogden  Hoffman,  the  great  Kew  York  city  advocate, 
were  pitted  against  each  other.  Hoffman  was  in  the 
midst  of  his  argument  when  the  young  lawyer  entered 
the  court-room.  When  the  argument  ended,  and  just 
as  Dickinson  arose  to  begin  his  address,  the  young 
candidate  for  equity  honors  being  In  great  haste  to  re- 
turn home,  approached  the  senator  In  great  haste,say- 
Ing:  *  Will  yon  be  kind  enough,  sir,  to  suspend  your 
argument  long  enough  for  me  to  take  the  solicitor's 
oath?'  *  Young  man,'  said  the  chancellor,  severely, 
*  you  should  not  Interrupt  counsel ;  there  will  be  time 
enough  for  you  to  take  the  oath  when  Mr.  Dickinson 
has  concluded  his  argument.  Go  on,  Mr<  Dickinson.' 
'  Oh,  no,  your  honor,  the  request  of  this  young  man  Is 
exceedingly  Important.  The  State  of  New  York  is 
very  much  In  need  of  one  more  solicitor.  Indeed, 
your  honor,  it  cannot  do  without  another  any  longer, 
and  I  am  very  happy  to  suspend  my  argument  for  the 
purpose  of  giving  our  great  State  the  much-needed  so- 
licitor. So,  my  y^ung  friend,  as  yon  appear  to  be  the 
proper  person  for  that  high  distinction,  I  will  cheer, 
fullv  suspend  for  yon.'  The  chanceUor  administered 
the  oath,  the  roll  was  signed,  and  the  State  was  pro- 
vided with  another  *  much-needed  solicitor  in  chan- 
cery.' *  Who  knows  but  that  young  man  will  in  a  few 
years  become  your  opponent  in  a  great  case,  and  beat 
you  In  It,  Dickinson  ?  He  ought  to  do  so,  for  you 
made  htm  the  object  of  one  of  your  sharp  witticisms 
without  cause,*  said  Hoftknan.  The -yonng  solicitor 
did  become  Dickinson's  successful  opponent  In  several 
great  cases.  His  name  is  on  that  roll,  and  some  other 
time  when  you  call  I  will  give  yon  the  history  of  this 


much-needed  solicitor,  which  will  be  found  exceed- 
ingly interesting.— .Albany  Evening  J  oumaL 

An  Indiana  justice  of  the  peace,  who  had  twenty- 
seven  of  his  twenty -eight  decisions  reversed  by  the 
higher  court,  has  resigned  In  disgust  and  opened  a 
meat  market.  He  says  that  the  professional  courtesy 
which  used  to  be  a  distinguished  feature  of  the  bench 
and  bar  has  entirely  petered  out,  and  that  a  justice  of 
the  peace  of  to-day  is  of  no  account. 

She  was  posted  in  law,  and  she  would  have  no  more 
nonsense,  according  to  the  Kew  York  Independent: 
"I  am  a  lawyer's  daughter,  you  know,  George,  dear," 
she  said,  after  George  had  proposed  and  been  accepted* 
'*  and  you  wouldn't  think  It  strange  if  I  were  to  ask 
you  to.  sign  a  little  paper  to  the  effect  that  we  are  en- 
gaged, would  you?"  George  was  too  happy  to  think 
any  thing  strange  just  then,  and  he  signed  the  paper 
with  a  trembling  hand  and  a  bursting  heart.  Then 
she  laid  her  ear  against  his  middle  vest  button,  and 
they  were  very,  very  happy.  "Tell  me,  darling,'* 
Gborge  said,  after  a  long,  delicious  silence,  *'  why  did 
you  want  me  to  sign  that  paper?  Do  you  not  repose 
Implicit  confidence  in  my  love  for  you  ?  "  **Ah,  yes," 
she  sighed,  with  an  infinite  content,  "indeed  I  do; 
but,  George,  dear,  I  have  been  fooled  so  many  times." 

Jessel  had  a  difficulty  with  that  Shibboleth  of  polite 
English,  the  letter  K  He  did  not  always  drop  it,  but 
he  did  sometimes,  and  he  was  conscious  of  his  falling. 
He  was  however  too  careless  of  small  matters  to  make 
any  affectation  about  It.  He  appeared  to  drop  the  h 
or  sound  it  just  as  at  the  moment  he  seemed  Inclined. 
An  old  story  arises  out  of  this  habit  of  his.  When  at 
the  bar,  he  was  cross-examining  a  French  witness, 
through  an  interpreter,  in  a  patent  case,  in  regard  to  a 
certain  chemical  compound,  of  a  poisonous  character. 
"  If  yon  'eat  It  ?  "  asked  Jessel.  "  Si  roue  le  maugez,'* 
echoed  the  interpreter.  "  Maugei  1 "  sold  the  witness, 
lifting  up  his  hands  In  horror,  "  ^lais,  ce  n'est  pas  pour 
manger."  It  was  some  time  before  Jossel  could  get  on 
sufficiently  good  terms  with  the  evasive  letter  to  in- 
duce the  interpreter  to  ask  what  would  happen:  *'Si 
vons  I'echauffez?" — A  Generation  of  Judges- 

Although  no  longer  in  office,  Karsloke  was  habitu- 
ally consulted  by  Cairns  in  regard  to  men  at  the  bar 
who  applied  to  him  for  appointmento,  and  whom  Kars- 
lake  was  likely  to  know.  Cairns'  secretary  arrived  at 
Karslake's  chambers  one  afternoon  when  he  was  sur- 
rounded by  his  friends  and  in  the  middle  of  a  tale. 
"The  chancellor  wants  to  know  what  yon  think  of 
Bateson,  of  the  Western  Circuit,"  asked  the  secretary. 
"  Bateson,"  said  Karslake;  "  why  he  was  the  cleverest 
man  I  ever  knew.  I'll  tell  you  why  presently,  but  let 
me  finish  this  story  first."  He  finished  the  story,  and 
then  turning  in  the  direction  of  his  new  visitor,  said : 
'*Now,  Graham,  I  will  tell  you  why  I  think  Bateson 
the  cleverest  man  I  ever  knew."  But  the  secretary 
was  gone.  "Well,"  said  Karslake,  "I will  tell  you 
fellows  the  reason,  because  It  Is  rather  a  good  story- 
The  fact  is  that  Bateson  was  the  only  man  who  ever 
robbed  me  of  a  fee.  That  is  why  I  call  him  the  clev- 
erest man  I  ever  knew."  Thereupon  he  proceeded  to 
relate  how  Bateson  had  been  an  attorney  on  his  cliv 
cult,  how  ho  hod  owed  Karslake  fees,  and  how  by  some 
ingenious  shift  he  had  avoided  paying  them.  Mean- 
wbile  the  chancellor's  secretary,  who  was  a  busy  man 
and  could  not  wait  to  hear  stories,  posted  off  to  the 
chancellor  and  reported  that  It  was  all  right  about 
Bateson.  Karslake  had  said  that  he  was  the  cleverest 
man  he  ever  knew.  So  the  lucky  Bateson  was  made  a 
CountyCourt  judge,  and  to  this  day  does  not  know 
that  he  owes  his  place  to  the  neglect  of  a  Chancery 
secretary  to  wait  for  the  «nd  of  a  stoiy.— ul  Oefieror 
iionof  Judges* 
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aURRENT  T0PI08. 

THE  last  number  of  Puck  contained  a  full-page 
cartoon  entitled  "The  Will  Breakers,"  repre- 
senting a  moribund  old  gentleman  sittiug  at  a  table 
with  a  highly  respectable  and  yirtuous-appeariDg 
lawyer  in  the  act  of  drawing  his  will,  who  has  gone 
as  far  as  "in  the  name  of  God,  amen  I  I  give,  de- 
vise, bequeath"  etc.,  when  they  are  rudely  inter- 
rupted by  a  flock  of  harpy- will  breakers,  perched 
upon  the  window  sill  aud  croaking,  "ha,  ha,  ha! " 
All  of  which  is  according  to  the  popular  notion  of 
the  morals  of  people  who  try  to  assert  and  vindi- 
cate their  legal  rights  against  an  illegal  disposition 
of  property.  Unlike  most  men  a  few  months  dead, 
Bfr.  TUden  is  having  a  vivid  remembrance  on  ac- 
count of  his  will,  and  probably  no  will  ever  excited 
more  attention  and  interest  in  this  country.  If  Mr. 
Tilden  drew  his  own  will,  it  is  highly  probable  that 
it  will  meet  the  fate  of  most  of  such  documents 
where  the  man  is  his  own  lawyer.  Our  opinions 
are  somewhat  divided  on  the  subject  in  question. 
We  have  no  sympathy  on  the  one  hand  with  those 
who  think  that  a  rich  man  ought  to  be  compelled 
to  leave  his  property  to  relatives  not  his  children, 
nor  on  the  other  with  those  who  look  on  a  will  as  a 
sacred  thing,  not  to  be  disputed,  and  on  those  who 
dispute  it  as  infidels  and  sacrilegious.  If  a  rich 
man  prefers  to  leave  his  estate  to  large  incorporated 
charities  rather  than  to  verify  the  adage  that  "char- 
ity begins  at  home  " — especially  when  the  " home" 
is  several  squares  distant  —  we  do  not  know  why  he 
should  not.  There  is  a  great  deal  of  sentimental 
nonsense  about  the  claims  of  distant  relatives, 
whose  affection  is  usually  bom  of  and  measured  by 
the  testator's  means,  and  who,  if  he  were  poor, 
would  probably  be  quite  willing  to  let  the  public 
support  him.  A  testaUnr  is  ordinarily  under  no 
more  obligation  to  nephews  and  cousins  and  the  like 
than  he  is  to  the  heathen,  and  the  insane,  and  the 
destitute,  and  drunkards,  and  little  children  pining 
for  fresh  air.  At  the  same  time,  if  a  testator  is  too 
wise  or  too  penurious  to  employ  a  lawyer,  or  if  he 
employs  one  who  makes  a  mistake  there  is  certainly 
no  legal  reason,  and  we  are  not  sure  that  there  is 
any  moral  reason,  why  his  relatives  should  not  get 
the  estate  if  they  can,  provided  always  that  they 
are  made  to  pay  their  own  costs  if  they  do  not  suc- 
ceed. Perhaps  it  would  be  a  good  plan  to  make 
them  also  pay  the  costs  of  the  other  party.  But 
certainly  their  own.  Then  again  we  think  there 
are  entirely  too  many  artificial  and  arbitrary  legal 
doctrines  on  the  subject  of  wills.  A  will  is  noth- 
ing but  a  man's  will —  his  wish.  Where  courts  can 
see  what  he  means,  they  should  really  do  what  they 
are  always  pretending  to  do,  and  not  always  doing 
—  carry  out  his  intention  without  regard  to  techni- 
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calities.  As  it  now  stands,  we  may  say,  with  a 
grain  of  allowance,  that  as  no  two  wills  are  alike, 
so  no  two  courts  will  think  in  the  same  way  about 
the  same  will,  and  even  one  court  will  never  think 
the  same  way  twice  about  similar  wills.  That  is 
the  reason  why  the  law  of  wills  is  written  in  three 
big  volumes,  and  why  different  annotators  cite 
many  cases  peculiar  to  their  own  edition,  and 
why  sometimes  they  cite  the  same  case  to  contrary 
doctrines.  A  learned  court  in  Pennsylvania  re- 
cently held  that  a  lease  was  a  deed  on  account 
of  the  order  of  certain  phraseology,  and  so  the  or- 
der of  phraseology  frequently  defeats  a  testator's 
clear  intention.  As  to  trusts,  while  we  acknowl- 
edge that  a  trust  may  be  so  loosely  expressed,  or 
confer  so  much  discretion  as  to  be  illegal  under  our 
technical  rules,  yet  if  a  testator  clearly  intends  to 
confer  an  unlimited  and  absolute  discretion  we  see  no 
reason  why  he  should  not  be  allowed  to  do  it,  pro- 
vided always  that  the  object  of  the  trust  is  lawful. 
While  he  is  alive  he  may  give  lands  and  money  in 
trust  for  the  trustee  to  devote  to  the  benefit  of 
others  in  any  way  he  chooses,  and  so  long  as  the 
donor  continues  to  live  this  is  all  right;  but  why 
should  the  mere  fact  that  he  dies  work  any  change 
in  his  rights  and  powers?  If  Mr.  Tilden  did  not 
want  to  leave  his  money  absolutely  to  liis  relatives, 
and  wanted  to  leave  it  to  charity,  and  was  not  ex- 
actly sure  what  charities  he  would  prefer,  we  see 
no  T€(uon — although  we  see  some  law  —  ^hy  he 
might  not  leave  his  estate  to  some  one  to  choose  for 
him.  Especially  so,  when  he  gives  a  life  use  of  a 
handsome  fortime  to  each  of  his  relatives.  We 
have  not  for  a  long  time  seen  a  decbion  on  testa- 
mentary trusts  which  we  have  so  much  admired  as 
that  one  in  Connecticut,  which  upheld  a  trust  for 
"poor,  deserving,  democratic  widows,"  and  that 
too  in  spite  of  the  fact  that  our  own  widow,  al- 
though certain  to  be  poor  and  deserving,  would 
not  be  democratic. 

Mr.  Roscoe  Conkling  has  been  vindicating  those 
who  bet  on  horse-races.  The  character  of  a  wit- 
ness was  impugned  on  the  g^und  that  he  was  ac- 
customed to  bet  on  horse-races,  and  Mr.  Conkling 
was  constrained  to  contend  that  this,  if  not  an  al- 
together admirable  trait  in  human  nature,  was  at 
least  a  venial  sin,  and  even  an  indication  of  a  good 
disposition.  Mr.  Conkling  cited  Fox  as  an  exam- 
ple of  a  notorious  gambler,  who  was  "the  best 
loved  man  in  Britain.*'  But  we  suspect  that  even 
in  Fox's  day,  when  almost  everybody  gambled,  he 
was  loved  in  spite  of  rather  than  on  account  of  his 
gambling.  Even  the  sainted  Washington  gambled, 
but  we  have  never  seen  the  habit  cited  as  one  of  his 
virtues.  Not  that  we  regard  horse-races  as  im- 
moral, or  betting  on  them  as  a  deadly  sin.  We 
have  attended  such  festivities  ourselves,  Parliament 
adjourns  for  the  Derby,  (General  Grant  loved  fast 
horses,  so  did  our  beloved  friend,  Judge  Folger, 
and  ex -Judge  Tracey  owns  "trotters,"  and  we 
should  not  wonder  if  our  friends,  the  equestrian 
judges  of  the  Court  of  Appeals,  »$eeded  their  cobs 
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on  the  sly  on  their  mid-summer  rides  to  Saratoga. 
But  the  idea  for  which  we  are  struggling,  and 
which  we  wish  to  emphasize,  is  this:  that  it  is  bet- 
ter to  go  to  a  horse-race  and  not  bet  than  to  go  and 
bet.  It  shows  a  certain  amount  of  self-restraint. 
Also  of  wisdom,  for  the  Psalmist  says  **  a  horse  is  a 
yain  thing,"  and  he  might  well  have  added,  and  an 
uncertain  thing.  Then  the  law  has  a  prejudice 
against  betting,  and  gaming,  and  lotteries,  and  such 
like.  Even  Lord  Thurlow,  who  swore  like  a  pirate, 
lived  with  a  mistress,  and  acknowledged  a  family 
of  grown  up  bastards,  savagely  rebuked  Pepper 
Arden  for  offering  in  court  to  lay  his  antagonist  a 
bottle  of  wine  that  a  witness  had  lied  about  her 
age.  Certainly  a  witness  is  not  to  be  magnified  for 
betting,  when  the  law  would  esteem  his  note  given 
for  a  bet  as  void.  But  misery  makes  a  man  ac- 
quainted with  strange  bed -fellows,  and  so  advocacy 
sometimes  drives  a  lawyer  into  cramped  comers,  and 
when  Mr.Conkling  was  driven  into  this  one  he  struck 
out  manfully,  if  not  like  a  preacher  of  morals.  Mr. 
Conkling,  however,  seems  to  have  an  ally  in  a  re- 
cent book-reviewer  in  the  London  Law  Journal,  who 
says:  **  As  a  rule,  people  who  bet  and  game  act  to- 
ward each  other  with  far  more  honesty  than  they  do 
in  ordinary  business  transactions  in  life.  To  be  a 
defaulter  in  bets,  or  to  have  been  found  endeavor- 
ing by  any  means  to  avoid  a  debt  of  honor  incurred 
in  gaming,  inflicts  on  a  man  a  far  worse  stigma  than 
to  be  a  bankrupt  or  up  to  the  eyes  in  debt." 


Inasmuch  as  the  question  is  of  great  importance, 
and  as  the  authority  of  the  Munn  and  Peik  cases 
seems  to  be  impugned  by  the  prevailing  opinion,  we 
make  no  apology  for  giving  nearly  in  full  the  dis- 
senting opinion  of  Mr.  Justice  Bradley,  in  Eailroad 
Company  v.  State  of  Illinois^  in  which  the  chief 
justice  and  Mr.  Justice  Qray  concurred. 


We  once  reported  the  case  of  Miss  Robinson,  who 
was  denied  admission  to  the  bar  of  Massachusetts 
on  the  ground  that  she  was  not  a  man.  Now  Miss 
Robinson  has  been  admitted  through  legislative  ac- 
tion, and  she  seeks  to  pay  her  debt  to  the  law  and 
to  the  profession  by  writing  a  book.  It  is  not  ad- 
dressed to  the  profession,  but  to  the  public,  as  may 
be  inferred  from  the  title,  **Law  made  Easy."  But 
whether  so  intended  or  not,  it  will  probably  have 
the  effect  of  all  such  books,  of  benefiting  the  pro- 
fession by  getting  the  people  into  litigation,  nolens 
volens.  We  hope  our  esteemed  sister-in-law  will 
send  us  a  copy,  and  if  she  should,  we  will  give  her 
an  honest  review,  and  will  pay  her  the  compliment 
of  not  showing  her  any  leniency  on  account  of  her 
sex.  We  really  would  like  to  learn  how  law  is  to 
be  made  easy.     Perhaps  Portia  can  tell  us. 


I 


NOTES  OF  CASES, 

T  is  held,   Tn  re  Baldwin^  California    Supreme 
Court,  Sept.  23,  1886,  that  an  expensive  thresh- 


ing outfit,  owned  by  the  judgment  debtor  and  two 
or  more  other  farmers  in  common,  and  used  by 
them  to  a  limited  extent  on  their  own  lands,  but 
principally  used  in  doing  work  for  others  for  hire, 
is  not  exempt  from  execution  as  a  '*  farming  uten- 
sil or  implement  of  husbandry."  The  court  said: 
**In  our  opinion,  the  Legislature  meant  by  the 
words  ^  the  farming  utensils  or  implements  of  hus- 
bandry of  the  judgment  debtor,^  such  utensUs  or 
implements  as  are  needed  and  used  by  the  farmer 
in  conducting  his  own  farming  operations,  and  it 
was  not  intended  that  all  farming  machinery  which 
a  farmer  may  own  should  be  exempt,  because  while 
he  uses  it  chiefly  by  renting  it  out,  or  in  doing 
work  on  others^  farms  for  hire,  he  still  uses  it,  to  a 
small  extent,  on  his  own  land.  To  hold  othenvise 
would  enable  the  farmer  who  cultivates  forty  acres 
to  invest  a  large  amount  of  money  in  expensive  im- 
plements, and  to  hold  them  free  and  clear  of  his 
creditors,  though  they  were  used  but  for  a  day  on 
his  own  land,  and  for  all  the  balance  of  the  year 
were  rented  or  hired  out  to  others.  A  reasonable 
construction  should  be  given  to  the  statute,  and 
not  one  which  would  pervert  its  benevolent  design, 
and  enable  gross  frauds  to  be  perpetrated  under 
color  of  law.  In  support  of  their  claim  that  the 
property  should  have  been  set  aside,  counsel  for  ap- 
pellant cite  McQue  v.  TunUead,  65  Cal.  506.  In 
that  case  the  plaintiff  owned  and  cultivated  in 
grain,  etc.,  a  farm  of  150  acres.  He  also  owned  a 
stallion,  which  he  used  as  a  work-horse  on  the  farm, 
and  in  serving  mares  which  were  brought  to  the 
farm  and  agbted  thereon.  In  summing  up  the 
case  this  court  said:  *0n  the  question  of  the  value 
and  gender  of  the  horses  used  in  husbandry  the 
Code  is  silent.  It  is  restrictive  as  to  the  number 
and  use  only.  If  the  plaintiff  is  engaged  in  hus- 
bandry he  is  entitled  to  the  exemption  of  two 
horses,  if  the  same  be  used  by  him  in  such  hus- 
bandry, the  value  and  gender  of  which  are  immate- 
rial. The  findings  of  the  court,  in  our  opinion,  es- 
tablish two  propositions.  (1)  That  plaintiff  is  a 
farmer;  and  (2)  that  the  horse  which  he  claims  as 
exempt  was  one  of  two  which  he  used  on  his  farm 
in  the  cultivation  and  tillage  thereof.*  It  was  ac- 
cordingly held  that  the  horse  was  exempt,  and  the 
judgment  of  the  court  below  holding  otherwise 
was  reversed.  We  do  not  think  that  case  a  con- 
trolling authority  in  this  case.  The  result  reached 
might  have  been  different  if  it  had  appeared  that 
the  stallion,  though  sometimes  used  to  do  work  oo 
the  farm,  had  been  principally  used  to  stand  for 
mares  in  other  places." 


In  CommonweaUh  v.  Lynes,  Massachusetts  Su- 
preme Judicial  Court,  Oct.  28,  1886,  the  court  said: 
**The  witness  was  thirteen  years  old,  and  when 
called  to  be  sworn  the  defendant  objected  to  the 
administration  of  the  oath  to  her  upon  the  ground 
that  she  was  ignorant  of  its  nature  and  obligation. 
The  presiding  judge  asked  her  some  questions^ 
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when  the  district  attorney  withdrew  her,  and  she 
was  not  called  until  the  next  day,  when  she  was 
offered  as  a  witness,  and  upon  examination  found 
competent.  It  appeared  that  since  the  last  ad- 
journment of  the  court  she  had  been  instructed 
by  a  Christian  minister.  The  defendant  objected 
to  her  being  sworn,  because,  as  he  contended,  the 
knowledge  of  the  nature  and  obligation  of  an 
oath  must  exist  independently  of  the  exigencies  of 
the  trial,  and  that  it  cannot  be  supplied  for  that 
purpose  by  special  instruction.  The  practice  has 
been  various  upon  this  question.  In  liex  v.  WU- 
Uams,  7  Car.  &  P.  320,  it  was  hold  that  before  a 
child  is  examined  as  a  witness  the  judge  must  be 
satisfied  that  the  child  feels  the  binding  obligation 
of  an  oath  from  a  general  course  of  religious  educa- 
tion ;  and  the  effect  of  the  oath  on  the  conscience 
of  the  child  should  arise  from  religious  feelings  of 
a  permanent  nature,  and  not  from  instruction  re- 
cently communicated  for  the  purpose  of  a  trial.  In 
the  course  of  the  trial  the  counsel  for  the  king  states 
that  it  was  every  day's  practice  to  put  off  a  trial  in 
order  that  a  witness  may  be  instructed  as  to  the  na- 
ture of  an  oath.  Citing  Hex  v.  Wade,  1  Moody  Cr. 
Cas.  86.  The  oath  however  was  refused  the  wit- 
ness. This  case  has  been  criticised,  and  has  not 
generally  been  followed.  In  Hex  v.  Nicholas^  2  Car. 
&  K.  246,  Pollock,  C.  B.,  refused  to  put  off  the  trial 
in  order  that  a  child  of  six  years  of  age  might  receive 
instruction,  but  said  ^  that  there  may  be  cases  where 
the  intellect  of  the  child  is  much  more  ripened,  as  in 
the  cases  of  children  of  nine,  ten  or  twelve  years  old, 
for  example,  where  their  education  has  been  so  ut- 
terly neglected  that  they  are  wholly  ignorant  on  relig- 
ious subjects.  In  those  cases  a  postponement  of  the 
trial  may  be  very  proper,  but  where  the  infirmity 
arises  from  no  neglect,  but  from  the  child  being  too 
young  to  have  been  taught,'  and  that  the  judge 
should  act  in  each  case  according  to  his  discretion. 
In  the  English  practice  it  Is  usual  for  the  judge  to 
examine  an  infant  as  to  his  competency  before  go- 
ing before  the  grand  jury,  or  before  proceeding  to 
trial,  and  if  found  incompetent  for  want  of  proper 
instruction,  in  his  discretion,  to  put  off  the  trial  in 
order  that  the  party  may  in  the  meantime  receive 
Buch  instruction  as  may  qualify  him  to  take  an  oath. 
Russ.  Crim.  Ev.  114;  2  Russ.  Crim.  Ev.  590;  1 
Starkie  Ev.  (2d  ed.)  94;  Bex  v.  White,  1  Leach,  480; 
2  Bac.  Abr.  677;  Rex  v.  MUton,  1  Car.  &  K.  61; 
Bex  V.  Baylisy  4  Cox,  C.  C.  8.  The  same  practice  is 
Iwd  down  in  Greenl.  Ev.  (14th  ed.),  §  866,  and 
cases  cited.  It  is  left  discretionary  with  the  court, 
where  a  principal  witness  offered  is  not  sufficiently 
instructed  in  the  nature  of  an  oath,  to  put  off  the 
trial  that  this  may  be  done.  ♦  ♦  ♦  The  defend- 
ant in  his  bill  of  exceptions  has  given  us  no  infor- 
mation as  to  the  moral  condition  of  the  witness  be- 
fore she  was  called  to  testify,  nor  whether  ^he  had 
been  instructed  in  religious  knowledge  to  any  ex- 
tent. We  are  not  informed  what  her  intellect  was, 
nor  how  far  it  was  ripened.  All  these  considera- 
tions were  before  the  judge,  who  examined  the  wit- 


ness before  and  after  her  instruction.  If  it  had  ap- 
peared to  the  presiding  judge  that  the  witness  did 
not  sufiiciently  understand  the  nature  and  obliga- 
tion of  an  oath,  we  think  that  it  was  within  his 
discretion  to  permit  the  child  to  be  properly  in- 
structed, provided  she  was  of  sufficient  age  and  in- 
tellect to  receive  instruction.  But  the  real  ques- 
tion arose  at  the  time  when  she  was  called  upon  to 
take  the  oath.  The  judge  must  then  have  been  sat- 
isfied that  the  witness  at  that  time  understood  the 
nature  of  an  oath,  and  the  solemn  responsibility 
which  then  rested  upon  her  of  speaking  the  truth. 
She  was  to  say  whether  she  understood  the  sanc- 
tion of  an  oath,  so  that  she  could  be  a  witness,  and 
the  jury  were  to  determine  whether  they  believed 
her  evidence.  Begina  v.  JKW,  8  Cox  Crim.  Cas.  259 ; 
Kendall  v.  i/oy,  lO  Allen,-  64.  The  question  of 
competency  depending  upon  the  facts  in  evidence 
was  to  be  decided  by  the  court.  Where  therefore 
the  judge  had  examined  the  witness,  found  her 
competent  to  be  sworn,  and  she  was  permitted  to 
testify,  we  think  that  the  defendant  could  not  ob- 
ject upon  the  ground  that  she  had  been  instructed 
by  a  Christian  minister  since  the  last  adjournment 
of  the  court." 

In  Lake  Shore  d  M,  S.  By  Co.  v.  SpangleTy  Ohio 
Supreme  Court,  October  19,  1886,  it  was  held  that 
it  is  not  competent  for  a  railroad  company  to  stipu- 
late with  its  employees  at  the  time,  and  as  part  of 
their  contract  of  employment,  that  liability  for  in- 
juries caused  to  them  by  the  carelessness  of  other 
employees,  shall  not  attach  to  it.  The  court  said : 
**l8  it  competent  for  a  railway  company  to  stipu- 
late with  its  brakemen,  at  the  time  and  as  part  of 
their  contract  of  employment,  that  the  company 
shall  not  be  liable  for  the  negligent  acts  of  its  con- 
ductors t  Westemy  etc,  R,  Co.  v.  Bishop,  50  Ga. 
465,  is  cited,  with  other  decisions  of  the  same  court 
affirming  and  following  it,  in  support  of  the  affirm- 
ation of  this  proposition.  In  that  case  it  was  held 
that  such  a  contract,  so  far  as  it  does  not  waive  any 
neglect  of  the  company,  or  its  principal  officers,  is 
a  legal  contract,  and  binding  upon  the  employee. 
But  McCoy,  J.,  speaking  for  the  court,  says:  'We 
do  not  say  that  the  employer  and  employee  may 
make  any  contract  —  we  simply  insist  that  they 
stand  on  the  same  footing  as  other  people.  No 
man  may  contract  contrary  to  law,  or  contrary  to 
public  policy  or  good  morals,  and  this  is  just  as  true 
of  merchants,  lawyers  and  doctors  —  of  buyers  and 
sellers,  and  bailors  and  bailees — as  of  employers 
and  employees.'  This  invites  us  to  inquire  whether 
and  to  what  extent  the  contract  we  are  dealing 
with  is  effected  by  consideration  of  public  policy. 
It  is  maintained  on  behalf  of  the  company  that '  a 
rule  absolving  the  company  from  liability  to  the 
brakemen  for  negligence  of  the  conductor  may  op- 
erate to  constitute  the  brakeman  a  sort  of  police ; 
may  induce  them  to  be  more  watchful,  and  report 
to  their  superiors  the  delinquencies  of  the  conduc- 
tor; and  if  they  are  unwilling  to  do  this,  they,  and 
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not  the  company,  should  suffer  the  consequences. 
A  rule  of  this  kind  is  calculated  also  to  better  pro- 
tect the  public  against  injuries  to  merchandise  in 
course  of  transportation  by  promoting  greater  dili- 
gence and  watchfulness  on  the  part  of  the  brake- 
men  employed  upon  the  trains.*  Also  that  'a  stip- 
ulation which  would  place  additional  responsibility 
upon  the  employee,  and  require,  for  his  own  pro- 
tection, a  close  observance  of  the  rules  of  the  com- 
pany, and  a  strict  watch  upon  the  conduct  of  his 
immediate  ^superior  would  tend  to  promote  the 
safety  of  passengers  and  merchandise  in  transit/ 
If  this  view  is  tenable,  it  follows  that  public  policy 
is  concerned  in  and  subserved  by  such  a  contract  as 
is  here  sought  to  be  enforced.  As  brakeman  on  the 
train,  Spangler  was  subject  to  the  orders  and  con- 
trol of  the  conductor.  In  Little  Miami  R,  Co,  v. 
StevenSy  20  Ohio  St.  415,  it  was  first  held,  though  by 
a  divided  court,  that  a  railroad  company  is  liable 
to  an  employee  for  an  injury  received  throiigh  the 
negligence  of  another  employee,  under  whose  con- 
trol he  is  placed.  This  principle  was  again  consid- 
ered in  Railroad  Co,  v.  Keary^  8  Ohio  St.  202,  and 
was  applied  by  a  unanimous  court  to  a  case  like  the 
one  at  bar,  and  the  railroad  company  was  held  lia^ 
ble  to  a  brakeman  for  an  injury  resulting  to  him 
from  the  carelessness  of  a  conductor  under  whose 
control  he  had  been  placed  by  the  company.  *  ♦  * 
A  careful  examination  of  this  case  and  of  Rail/road 
Co.  v.  StevenSy  supra^  which  it  approves  and  follows, 
will  make  it  apparent  that  the  liability  of  railroad 
companies  for  injuries  to  their  servants,  caused  by 
the  carelessness  of  those  who  are  superior  in  au- 
thority and  control  over  them,  is  placed  chiefly 
upon  consideration  of  public  policy.  The  doctrine 
established  by  these  cases  has  remained  unques- 
tioned by  this  court  for  more  than  thirty  years.  It 
furnishes  a  conclusive  answer  to  the  contention  of 
the  company  that  the  stipulation  which  it  seeks  to 
enforce  would  better  protect  the  public  by  promot- 
ing greater  diligence  on  the  part  of  brakemen,  and 
the  consequent  safety  of  passengers  and  merchan- 
dise in  transit.  We  are  thus  relieved  of  all  discus- 
sion of  the  relation  which  the  liability  of  railroad 
companies  for  injuries  to  their  servants,  caused  by 
the  negligence  of  their  superiors  in  authority,  sus- 
tains to  the  policy  of  the  S^ate.  It  is  the  firmly  es- 
tablished policy  of  our  law  that  such  liability 
should  attach.  It  follows  that  even  Railroad  Co,  v. 
Bishopy  supra^  which  is  the  strongest  authority  cited 
by  the  company  in  support  of  its  position,  fails  to 
support  the  view  contended  for.  As  we  have  seen, 
that  case  expressly  declares  that  contract  contra- 
vening public  policy  will  not  be  enforced.  The 
policy  of  our  law  being  well  settled  it  only  remains 
for  us  to  inquire  whether  railroad  companies  may 
ignore  or  contravene  that  policy  by  private  com- 
pact with  their  employees,  stipulating  that  they 
shall  not  be  held  to  a  liability  for  the  negligence  of 
their  servants  which  public  policy  demands  should 
attach  to  them.  The  answer  is  obvious.  Such  lia- 
bility is  not  created  for  the  protection  of  the  em- 
ployees simply,  but  has  its  reason  and  foundation 


in  a  public  necessity  and  policy  which  should  not 
be  asked  to  yield  or  surrender  to  more  private  in- 
terests and  agreements.'*  To  the  same  effect  is 
Ro9Mr  V.  Herman,  8  Fed.  Rep.  782. 


In  Appeal  qf  Seiberty  Pennsylvania  Supreme  Court, 
Oct.  4,  1886,  it  was  held  that  a  bequest  for  masses 
was  valid.  The  court  said:  '*As  in  this  country, 
from  the  very  nature  of  its  institutions,  what  was 
at  one  time  known  in  England  as  superstitious  uses 
have  no  recognition  in  our  laws,  and  as  all  the  va- 
rious dogmas  of  the  several  Christian  sects  are  to  be 
treated  with  equal  reverence  and  respect,  a  relig- 
ious or  charitable  bequest,  whether  for  the  found- 
ing of  a  church  or  to  purchase  masses  for  the  dead, 
must  be  regarded  as  valid,  and  it  is  to  be  inter- 
preted and  enforced  in  such  a  manner  as  may  best 
accord  with  the  will  of  the  testator.  See  GHlman  t. 
McArdle,  99  N.  Y.  361;  S.  C,  52  Am.  Rep.  41;  38 
Alb.  Law  Jour.  867. 


SHERIFFS  SURETIES— LIABILITY  FOR  RI8  ACTS 
AS  TRUSTEE  IN  A  DEED  OF  TRUST, 

MISSOURI  SUPREME  COURT.  JUNE  JBl.  1886. 

State,  ex  rei*.  Chase,  v.  Davis. 
A  deed  of  trust  g:iven  to  secure  a  debt  provided,  that  If  in 
the  event  of  nonpayment  by  the  debtor,  the  trustee 
named  should  refuse  to  act,  the  sheriff  of  the  county  for 
the  time  being  should  execute  the  power  of  sale,  l^e 
debtor  made  default,  and  the  sherifT  executed  the  pow^ 
and  then  failed  to  account  for  the  proceeds  of  the  sale. 
Held,  that  this  was  not  an  ofllcial  delinquency,  and  his 
sureties  were  not  liable. 

PrieaU  HoUU  A  Wiley,  for  appellants. 
yfartin  &  Hardiiv,  for  respondent. 

Sherwood,  J.  This  is  a  suit  against  the  saretiei  of 
a  8beri£f  on  his  official  bond. 

The  alleged  delinquency  for  which  they  are  sought 
to  be  held  liable  consists  In  the  facts  that  certain  par- 
ties, by  a  certain  deed  of  trust,  agreed  and  provided 
that  in  the  event  thatSbaolcelford,  the  trustee,  refused 
to  act,  the  then  sheriff  of  Randolph  county  should  ex- 
ecute the  trust;  that  Shackelford  refused  to  act,  and 
the  principal  in  the  bond,  Williams,  the  then  sheriff, 
as  substituted  trustee,  sold  the  land  under  the  deed  of 
trust  and  failed  to  pay  over  a  portion  of  the  pro- 
ceeds. 

The  question  propounded  by  the  demnrrer  is,  do 
these  facts,  thus  briefly  outlined,  constitute  a  cause  o< 
action  against  the  sureties?    The  answer  is,  no. 

We  have  had  in  this  State  ever  since  1849  a  provision, 
whereby  if  a  trustee.  In  a  deed  of  trust,  failed  to  act, 
the  parties  in  interest  might,  by  appropriate  proee- 
dure,  have  the  Circuit  Court  to  appoint  the  sheriff  of 
the  county  to  act  in  the  room  and  stead  of  the  recal- 
citrant trustee.  2  Rev.  Stat.  1865,  p.  1364.  This  being 
the  case,  whenever  thereafter  a  sheriff  was  elected  and 
gave  bond,  he  and  his  sureties  were  presumed  to  bear 
in  mind  the  contingency  mentioned  by  the  statute, 
and  to  contract  in  reference  thereto  for  whatsoever 
the  law  annexes  as  the  hicident  of  a  contract  becomes 
thereby  as  much  a  part  and  parcel  thereof  as  if  in 
terms  Inserted  therein.  State  v.  Wolf^  74  Mo.  87. 
Hence  it  has  been  held  by  this  court  that  when,  in  the 
circumstances  mentioned,  a  sheriff  ^seld  land  tuider  a 
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deed  of  trust  he  acted  colore  ojBUctit  and  bis  sureties 
were  bound  for  aoj  of  his  official  derelictions.  In 
ruliDK  thus  the  sureties  were  not  held  liable  beyoud 
the  strict  letter  of  their  contract. 

Here  however  a  widely  different  case  is  presented. 
Parties  by  a  private  contract  appoint  beforehand  who- 
soever, at  an  indefinite  time  in  the  future,  may  hap- 
pen to  t>e  sheriff,  to  sell  laud  under  a  deed  of  trust  in 
case,  etc. 

Who  conferred  authority  on  these  private  individu- 
als to  engage  the  liability  of  third  persons,  who  hap- 
pened to  be  sureties  on  a  sheriff's  bond  ?  Suppose  that 
the  sheriff  should  fail  to  act  in  such  case,  would  ac- 
tion lie  on  his  bond  for  his  failure  in  this  regard? 
Clearly  not  And  why  not?  Because  the  law  did  not 
at  the  time  the  sheriff  gave  bond  and  entered  upon  the 
duties  of  his  office  charge  him  or  his  sureties  with  any 
burden  which  private  individuals  might  see  fit  to 
agree  among  themselves  to  cast  upon  him ;  nor  did  his 
sureties  by  their  signatures  to  the  bond  of  their  prin- 
cipal sanction  on  his  part,  or  assume  on  their  own,  any 
such  obligation. 

The  authorities  cited  for  defendants,  as  well  as  rei^ 
sons  the  most  obvious,  fully  sustain  the  action  of  the 
trial  court,  and  the  judgment  is  affirmed. 

All  concur. 


ADMINIBTRATION  —  PERSONAL   ESTATE  —  DU 
VORQED  WIFE  NOT''  WIDOW r 

NEW  YORK  COURT  OP  APPEALS,  OCT.  6, 1886. 

In  bk  Ensign.* 

A  wife  who  has  obtained  a  divoroe  on  the  ground  of  her  hus- 
band's adultery  Is  not  his  **  widow"  within  the  meaning 
of  the  statute  of  distributions,  and  has  no  right  to  a  dis- 
tributlTe  share  in  tlie  personal  estate  of  her  divorced 
husband  upon  his  death  Intestate. 

APPEAL  from  judgment  of  General  Term,  fifth  de- 
partment,  affirming  a  decree  of  the  Surrogate's 
Court  of  Erie  county,  which  adjudged  that  petitioner 
was  not  a  necessary  party  or  entitled  to  notice  of  pro- 
ceedings for  probate  of  the  will  of  her  divorced  hus- 
band. 

LoxxU  "M-oxihoXi^  tor  appellant. 
S  S  Rogers^  for  respondent. 

Finch,  J.  A  statutory  construction  unchallenged 
for  more  than  half  a  century  is  assailed  on  this  appeal. 
That  a  divorced  wife,  however  Innocent,  has  no  right 
to  a  distributive  share  in  the  personal  estate  of  her  di- 
vorced husband,  upon  his  death  intesiate,  has  t>een 
conceded  until  a  very  recent  period,  but  is  now  as- 
serted to  have  been  all  the  time  a  mistake,  which  should 
be  at  last  corrected. 

A  single  provision  of  the  statute  relating  to  divorce 
gives  color  to  the  construction  sought.  Where  the  de- 
cree is  founded  upon  misconduct  of  the  wife,  it  is  ex- 
pressly provided  that  *'  she  shall  not  be  entitled  to 
dower  in  her  husband's  real  estate,  or  any  part  thereof, 
nor  to  any  distributive  share  in  his  personal  estate." 
On  the  theory  that  this  was  a  needed  provision  to  bar 
the  guilty  wife  of  dower,  it  is  argued  that  it  was 
thought  also  a  needed  provision  to  bar  distribution, 
and  the  Inference  Is  drawn,  that  without  such  pro- 
hibition, or  where,  by  reason  of  the  divorced  wife's 
innocence,  it  could  not  apply,  the  Legislature  supposed 
she  would  be  so  entitled  and  intended  to  leave  her 
when  free  from  fault  in  the  possession  of  both  rights 
to  their  full  extent.  But  it  Is  quite  evident  that  we 
have  here  an  unnecessary  and  superfluous  provision  as 

^Affirming  37  Hun,  iU, 


it  respects  dower.  In  a  previous  part  of  the  Revised 
Statutes  (vol.  1,  $  8)  it  had  already  been  declared  that 
in  case  of  a  divorce  dissolving  the  marriage  contract 
for  the  misconduct  of  the  wife  she  shall  not  be  en- 
dowed. This  provision  was  needed  to  cut  off  the  in- 
choate dower  of  the  wife  in  property  of  the  husband 
acquired  prior  to  the  decree,  and  was  useless  beyond 
that,  and  so  operative  for  that  purpose  only.  The 
added  provision  of  section  48  was  therefore  needless. 
It  is  Qpnoeded  tohiive  been  a  mere  **  repetition,"  hav- 
ing no  excuse  except  that  over-caution  which  is  some- 
times as  dangerous  as  neglect.  In  the  same  statute 
there  Is  a  second  Instance  of  the  same  superfluous 
legislation.  It  Is  provided  that  the  dissolution  of  the 
marriage  contract  shall  not  affect  the  legitimacy  of 
the  children.    8  Rev.  Stat.  (6th  ed.),  H  66,  67. 

In  WaU  V.  Wait,  4  N.  Y.  9SS,  it  was  said  of  this  pro- 
vision :  **  No  one  however  will  pretend  that  such  a 
provision,  though  for  greater  caution  It  may  have 
been  wise  to  adopt  It,  was  In  fact  necessary,"  and  the 
court  admitted  that  this  needless  case  bore  **  to  some 
extent "  upon  the  prohibition  of  dower  in  section  48. 
There  were  thus,  concededlv,  two  instances  of  need- 
less caution  in  the  statutes  under  consideration,  and 
others  ought  not  to  surprise  us.  Ascertaining  that  the 
clause  relating  to  dower  was  useless,  we  may  expect 
to  find  that  equally  true  of  the  following  one  relating 
to  distribution.  The  revisers  omitted  It  In  their  draft, 
but  the  Legislature  added  it.  At  that  time  no  right  to 
distribution  had  ever  been  conceded  to  the  divorced 
wife,  but  the  law  had  been  administered  to  the  con- 
trary ;  and  with  the  full  knowledge  of  that  fact  In  the 
mind  of  the  Legislature,  it  is  difficult  to  conceive  an 
intent  to  change  the  rule  in  so  important  a  matter  left 
to  be  evidenced  merely  by  an  indirect  inference  and 
not  affirmatively  and  exprebsly  declared. 

The  rule  as  It  then  stood  rested  upon  very  clear  and 
definite  grounds.  The  statute  of  divorce  began  with  a 
provision  permitting  a  marriage  to  be  annulled  for 
specific  reasons.  In  such  case  no  marital  rights  could 
exist  on  either  side  since  the  decree  adjudged  that  a 
lawful  marriage  had  never  existed.  But  then  came 
provisions  for  a  dissolution  of  the  marriage  contract. 
In  such  case  the  contract  Is  ended  and  terminated  by 
the  decree  of  the  court  The  relation  of  husband  and 
wife,  both  actual  and  legal,  Is  utterly  destroyed,  and 
no  future  rights  can  thereafter  spring  out  of  or  arise 
from  it.  Existing  rights  already  vested  are  not  thereby 
forfeited,  and  are  taken  away  only  by  special  enact- 
ment as  a  punishment  for  wrong.  But  future  rights, 
dependent  upon  the  marital  relation  and  born  of  it, 
there  can  be  none.  Thus  the  wife's  dower  at  the  date 
of  the  decree  is  vested  as  an  inchoate  right,  at  least,  as 
against  the  husband  whether  she  be  innocent  or 
guilty,  by  the  concurrence  of  marriage  and  seisin.  It 
has  fastened  upon  the  laud  and  follows  it  as  an  incum- 
brance and  would  become  consummate  upon  the  death 
of  the  husband  in  either  event,  but  for  the  express 
mandate  of  the  statute  which  forfeits  It  where  the 
wife  is  the  guilty  party.  But  the  wife,  although 
blameless,  acquires  no  dower  right  In  lands  conveyed 
to  the  husband  after  the  divorce,  because  he  was  not 
seised  during  the  coverture.  Kade  v.  Sauber,  16  Abb. 
Pr.  (N.  S.)  288.  The  coverture  is  ended  and  cannot 
serve  to  found  a  new  right  after  its  destruction.  The 
exhisting  inchoate  right  remains  because  It  has  already 
accrued,  has  not  been  forfeited  by  guilt,  and  does  not 
depend  upon  the  continuance  of  the  marriage  relation, 
but  Independent  of  that  continuance  becomes  consum- 
mate by  the  death  of  him  who  was  the  husband  when 
it  sprang  into  being.  For  the  same  reason  that  future 
rights,  dependent  for  their  origin  upon  the  marriage 
relation,  cannot  arise  after  Its  dissolution,  and  which 
prevents  the  innocent  wife  from  having  dower  in  her 
husband's  after-acquired  lands,  It  follows  that  she  can 
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have  no  distributive  share  in  bis  personaltj.  At  tbe 
date  of  tbe  decree  she  has  uo  existiug  right  in  his  per- 
sonal estate.  That  is  his.  No  fraction  of  it  and  no 
lien  upon  it  are  hers.  He  may  sell  it  without  her  con- 
sent, give  it  away  if  he  pleases,  and  l>eqneath  it  at  his 
own  free  choice.  If  It  remains  his  at  his  death  then 
the  wife,  if  the  marriage  relation  exists  and  has  not  be- 
come sundered,  becomes  '*the  widow'*  named  in  the 
statute  of  distribution,  and  at  that  moment  for  the 
first  time  arises  her  right  in  the  personal  estate  de- 
pendent upon  the  existence  of  the  marriage  at  the 
husband's  death.  Administration  is  given  first, 'Ho 
the  widow."  The  law  contemplates  the  possible  ex- 
istence of  but  one,  and  makes  uo  provision  for  a  strug- 
gle of  priority  between  two  or  more.  To  "the 
widow  **  is  given  one-third  of  the  personal  estate,  and 
all  the  other  provisions  allowing  her  occupation  of  her 
husband'e  house,  and  setting  apart  for  her  specific  ar- 
ticles of  household  use,  indicate  the  understanding  of 
the  Legislature  that  she  only  was  "  the  widow  *'  who 
held  to  the  deceased  at  the  date  of  his  decease  the  re- 
lation of  wife.  Otherwise  the  statutes  meant  to  be 
both  just  and  generous  become  fomeutors  of  discord 
and  plan  for  bitterness  and  war.  Tbe  divorced  .wife  is 
not  '*  the  widow."  8he  may  be  the  lawful  wife  of 
another  man  and  the  deceased  may  have  lawfully  re- 
married in  another  State,  or  by  permission  of  the 
court  in  this,  and  it  would  follow,  if  the  appellant  is 
right,  that  a  woman  may  be  a  widow  although  her 
lawful  husband  is  living,  and  that  an  intestate  may 
leave  two  widows  with  equal  rights  to  administration 
and  distribution.  Suppose  that  with  unusual  activity 
he  should  leave  four,  how  would  each  get  one-third  of 
the  personalty  ?  And  were  the  children  of  any  ac- 
count in  the  scheme  of  distrlbntlon  ?  In  one  event 
"the  widow"  Is  entitled  to  the  whole  surplus.  The 
appellant's  counsel  solves  the  struggle  by  applying  to 
the  later  wives,  with  a  sort  of  grim  humor,  the  maxim 
caveat  emptor^  but  the  suggestion  is  not  quite  adequate 
to  unsettle  the  law  and  unite  at  desired  points  a  sev- 
ered bond.  When  the  court  dissolves  the  marriage 
contract  at  the  suit  of  the  innocent  wife.  It  is  author- 
ized to  decree  the  payment  to  her  of  a  suitable  allow- 
ance. And  why  is  that?  If  any  marital  right  con- 
tinues after  the  divorce  the  wife  remains  entitled  to 
her  support  and  may  enforce  it  in  the  ordinary  way. 
On  the  contrary  the  statute  recognizes  that  when  the 
marriage  tie  is  broken  and  tbe  relation  ended  no  fu- 
ture rights  will  remain  to  the  wife  and  no  further 
obligations  bind  the  husband  which  have  their 
root  in  the  marriage  relation.  The  court  is  author- 
ized to  give  by  its  decree  in  the  form  of  an  allowance 
a  just  and  adequate  substitute  for  tbe  right  of  the  in- 
nocent wife  which  the  divorce  outs  o^  and  forbids  In 
the  future.  The  tribunal  granting  the  decree  investi- 
gates the  husband's  financial  condition,  takes  proof  of 
the  value  of  his  property,  and  then  makes  a  suitable 
allowance  for  her  life,  and  so  puts  the  decree  and  its 
power  in  the  place  and  room  of  what  is  lost  in  the  fu- 
ture. 

If,  because  the  wife  is  innocent,  the  marriage  rela- 
tion in  any  degree  subsists  as  against  the  husband  we 
must  confront  the  anomaly  of  a  contract  adjudged  to 
have  been  dissolved  and  remaining  not  dissolved  as  to 
one  of  the  parties,  and  read  In  the  decree  that  both 
sides  are  freed  from  the  obligations  of  the  marriage 
contract  when  the  court  pronouncing  it  knows  it  to 
be  false  since  some  obligations  of  the  husband  will  re- 
main. The  distinction  drawn  on  behalf  of  the  appel- 
lant between  rights  and  obligations  does  not  relieve 
the  difficulty,  for  it  is  impossible  to  conceive  of  a 
right  of  the  wife  which  does  not  impose  upon  the  hus- 
band a  corresponding  obligation.  The  true  theory  of 
tbe  statute  is,  that  from  the  date  of  the  decree,  no  ex- 


isting and  vested  rights  are  forfeited,  except  by  the 
express  mandate  of  the  statute,  but  since  the  marriage 
contract  ends  and  the  relation  terminates,  do  fataro 
marital  right  or  obligation  can  arise  for  or  ag&lnsi 
either.  In  place  of  them  stands  the  decree  of  the 
court,  looking  beyond  the  bond  it  is  about  to  sever* 
recognizing  the  inevitable  consequences  to  follow  the 
uplifted  arm,  and  providing  for  the  innocent  wife 
or  husband  by  its  own  mandate  that  reparation 
which  after  the  decree  is  possible  from  do  other 
source. 

Nothing  decided  in  Wait  v.  Wait,  supra,  upon  which 
the  appellant  so  much  relies,  is  at  all  to  the  oontrair. 
The  question  there  was  over  the  right  of  the  innocent 
wife  to  dower  in  the  lands  of  which  the  husband  was 
seised  before  the  divorce,  and  therefore  during  cover- 
ture.   The  argument  against  that  right  assumed  as 
not  open  to  contradiction  that  the  divorce  ended  the 
marriage,  so  that  none  of  its  future  rights  or  obllsa- 
ttons  could  survive,  and  then  sought  to  show  that  the 
wife's  inchoate  dower  was  a  mere  possibility  or  ex- 
pectation having  no  tangible  existence  until  in  the  fu- 
ture following  the  decree.    This  court  met  the  at^a- 
ment  exactly  at  that  point,  and  asserted  as  the  saffl- 
cient  answer,  what  we  have  already  pointed  out,  that 
the  wife's  dower,  by  the  concurrence  of  marriage  aud 
seisin,  attached  to  tbe  land  as  a  fixed  and  vested  right 
not  to  be  shaken  off  unless  by  her  consent  or  some  de- 
clared forfeiture  or  decree  of  tbe  sovereign  power,  and 
then  argued  that  the  dissolution  of  the  marriage  oper> 
ated  prospectively  only,  and  so  had  uo  retroactive  ef- 
fect upon  a  right  already  vested.    Observe  that  ttko 
ground  taken  was  not  that  the  marriage  relation  lu 
any  respect  survived  the  divorce.    If  it  had  been  the 
argument  founded  on   the  character  of  the  inchoate 
dower  as  a  vested  right  would  have  been  pointless  and 
unmeaning. '  And  while  there  are  in  the  opinion  ex- 
pressions indicating  a  belief  in  some  sort  of  oontlou- 
anoe  of  the  marriage  relation  after  the  decree,  they' 
were  unessential  to  the  decision  aud  were  not  the 
ground  upon  which  it  stood. 

The  further  argument  of  the  appellant  rests  upon 
the  statute  against  bigamy,  and  our  construction  of  it 
in  People  v.  Faber,  92  K.  Y.  146.  The  statute  relating 
to  divorce  prohibits  the  guilty  defendant  from  mar- 
rying again,  and  a  clause  to  that  effect  is  usually  in- 
serted in  the  decree.  This  was  needless,  and  another 
instance  of  superfluous  care,  if  the  marriage  relation 
survived  the  divorce  as  against  the  guilty  party,  and 
the  express  prohibition  is  here  an  argument  against 
that  theory,  of  equal  character  and  force  with  that  de- 
rived by  the  appeUant  from  section  48.  But  in  spite 
of  the  prohibition  and  because  the  divorced  husband 
no  longer  had  a  wife  living,  It  was  held  in  People  v, 
Hovey,  6  Barb.  117,  that  his  after  marriage,  although 
punishable  as  a  contempt,  did  not  constitute  the 
crime  of  bigamy.  W6  overruled  that  decision,  bat 
not  at  all  upon  the  ground  that  the  divorced  wife  re- 
mained the  culprit's  wife  in  any  sense  or  respect,  bat 
for  the  reason  that  the  statute  by  its  express  words 
disclosed  an  intention  to  make  the  crime  of  bigamy 
consist  not  only  in  marrying  a  second  time  while  the 
first  wife  was  living,  but  in  so  marrying  while  under 
the  prohibition  of  the  law,  and  during  the  life  of  the 
woman  who  had  been  the  wife  before  the  decree  of 
divorce.  We  construed  these  specific  words  as  in- 
tended to  force  such  a  case  into  the  meaning  of  the 
statute  which  without  them  would  not  at  all  have  em- 
braced it,  and  without  them  would  have  led  us  to  af- 
firm People  y.  Hovey.  Surely  nothing  was  further 
from  our  thoughts  and  from  the  careful  reasoning  of 
the  opinion  than  an  idea  that  the  divorced  wife  re- 
mained a  wife  as  to  the  defendant,  and  that  he  was  a 
bigamist  for  that  reason.    We  held  him  to  be  such  be- 
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oaase  they  put  him  **  io  the  situation  '*  of  one  having  a 
wife  living,  *'  for  the  parpose  "  of  euforoiug  the  statu- 
tory provision. 

The  recent  legislation  which  permits  a  divorced  hus- 
band, prohibited  from  remarrying,  to  do  so  after  five 
years,  and  with  the  consent  of  the  court,  and  the  class 
of  cases  which  affirm  the  validity  of  such  second  mar- 
riage in  another  State,  over  whose  boundaries  our  own 
prohibition  does  not  extend,  are  alike  inconsistent 
with  any  doctrine  which  makes  the  marriage  relation 
as  to  either  of  the  parties  remain  in  existence  after  the 
dissolution  of  the  contract  and  the  severance  of  the 
bond.  With  the  exception  of  a  single  case  In  the  Su- 
preme Court,  itself  overruled,  the  statutes  and  decis- 
ions are  in  entire  harmony  with  the  practice  and  the 
rule  which  has  so  long  prevailed.  We  are  of  opinion 
that  it  should  not  be  changed. 

The  judgment  should  be  affirmed,  with  oosta. 

All  concur,  except  Miller,  J.,  absent. 

Judgment  affirmed. 


COMTITUTIONAL    LAW— INTERSTATE  COM- 

MERGE—D18CR1MINA  TIONS  BY  INTER- 

STATE  RAILROADS. 

8UPBBME  COURT  OF  THE  UNITED  STATES. 
OCTOBER  25.  1886. 

Wabash,  St.  Louis  and  Pacific  By.  Co.  v.  Pjbopls 
OF  THE  State  of  IiiLiNOis. 

Bir.  Justice  Bradley,  dissenting,  said,  among  other 
things: 

The  principal  question  In  this  case  therefore  is, 
whether  in  the  absence  of  congressional  legislation,  a 
State  Legislature  has  the  power  to  regulate  the  charges 
made  by  the  railroads  of  the  State  for  transporting 
goods  and  passengers  to  and  from  places  within  the 
State,  when  such  goods  or  passengers  are  brought 
from,  or  carried  to  points  without  the  State,  and  are 
therefore  in  course  of  transportation  from  another 
State,  or  to  another  State.  It  is  contended  that  as 
such  transportation  is  commerce  between  or  among 
different  States,  the  power  does  not  exist.  The  ma- 
jority of  the  court  so  hold.  We  feel  obliged  to  dissent 
from  that  opinion.  We  think  that  the  State  does  not 
lose  Its  power  to  regulate  the  charges  of  its  own  rail- 
roads In  its  own  territory  simply  because  the  goods 
or  persons  transported  have  been  brought  from  or  are 
destined  to  a  point  beyond  the  State  in  another  State. 

The  case  before  us  is  not  embarrassed  by  any  allega- 
tion of  a  contract  between  the  State  and  the  company, 
it  is  a  question  of  the  power  to  regulate,  pure  and  sim- 
ple. The  State  has  never  contracted  away  or  attempted 
to  contract  away  this  power. 

It  is  also  unembarrassed  by  any  Federal  legislation 
on  the  subject.  No  one  disputes  that  Congress  might, 
if  it  saw  fit,  under  Its  power  to  regulate  commerce 
among  the  several  States,  regulate  the  matter  under 
consideration ;  but  it  has  not  done  so.  The  question 
rests  solely  and  entirely  upon  the  power  of  the  State, 
when  unrestrained  by  any  contract,  or  by  any  action 
of  the  legislative  department  of  the  United  States. 
Does  it  follow  then  that  because  Congress  has  the 
power  to  regulate  this  matter  (though  it  has  not  ex- 
ercised that  power),  therefore  the  State  is  divested  of 
all  power  of  regulation?  That  is  the  question  before 
us. 

We  had  supposed  that  this  question  was  concluded 
by  the  previous  decisions  of  this  court;  that  all  local 
arrangements  and  regulations  respecting  highways, 
turnpikes,  railroads,  bridges,  canals,  ferries,  dams  and 
wharves,  within  the  State,  their  construction  and  re- 


pair, and  the  charges  to  be  made  for  their  use,  though 
materially  affecting  commerce,  both  internal  and  ex- 
ternal, and  thereby  incidentally  operating  to  a  certain 
extent  as  regulations  of  interstate  commerce,  were 
within  the  power  and  jurisdiction  of  the  several  States. 
That  is  still  our  opinion. 

It  is  almost  a  work  of  supererogation  to  refer  to  the 
cases.  They  are  legion.  A  few  only  will  be  selected 
and  referred  to* 

The  first  great  case  on  the  subject  was  that  of  WUBon 
V.  Blackbird  Cretk  Co.,  2  Pet.  245^  where  the  State  of 
Delaware  had  authorized  a  dam  in  a  navigable  tide- 
water creek  of  that  State,  communicating  with  Dela- 
ware bay;  and  Chief  Justice  Marshall,  delivering  the 
unanimous  opinion  of  the  court,  said :  "  The  value  of 
the  property  on  its  banks  must  be  enhanced  by  ex- 
cluding the  water  from  the  marsh,  and  the  health  of 
the  inhabitants  probably  improved.  Measures  calcu- 
lated to  produce  these  objects,  provided  they  do  not 
come  into  collision  with  the  powers  of  the  general 
government,  are  undoubtedly  within  those  which  are 
.reserTcd  to  the  States.  But  the  measure  authorized 
by  this  act  stops  a  navigable  creek,  and  must  t>e  sup- 
posed to  abridge  the  rights  of  those  who  have  been  ac- 
customed to  use  it.  Bat  this  abridgment,  unless  it 
comes  In  conflict  with  the  Constitution  or  a  law  of  the 
United  States,  Is  an  aflkir  between  the  government  of 
Delaware  and  its  citisens,  of  which  this  court  can  take 
no  cognizance.  The  counsel  for  the  plaintiff  in  error 
insist  that  it  comes  in  conflict  with  the  power  of  the 
United  States  *  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States.'  If  Congress  had 
passed  any  act  which  bore  upon  the  case,  any  act  in 
execution  of  the  power  iro  regulate  commerce,  the  ob- 
ject of  which  was  to  control  State  legislation  over  those 
small  navigable  creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of  the 
mldddle  and  southern  States,  we  should  feel  not  much 
difficulty  in  saying  that  a  State  law  coming  in  conflict 
with  such  act  would  be  void.  But  Congress  has  passed 
no  such  act.  The  repugnancy  of  the  law  of  Delaware 
to  the  Constitution  is  placed  entirely  on  its  repug- 
nancy to  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States ;  a  power  which 
has  not  been  so  exercised  as  to  affect  the  question.  We 
do  not  think  the  act  empowering  the  Blackbird  Creek 
Marsh  Company  to  place  a  dam  across  the  creek  can, 
under  all  the  circumstances  of  the  case,  be  considered 
as  repugnant  to  the  power  to  regulate  commerce  in  its 
dormant  state,  or  as  t>eiug  in  conflict  with  any  law 
passed  on  the  subject.** 

This  case  was,  in  all  things,  affirmed  by  the  later 
case  of  OHman  v.  City  of  PMladelphick,  8  WaU.  718. 
The  Legislature  of  Pennsylvania  authorized  the  city 
of  Philadelphia  to  erect  a  permanent  bridge  across  the 
Schuylkill  river  (a  navigable  water),  at  the  foot  of 
Chestnut  street.  It  was  sought  to  restrain  the  erec- 
tion of  this  bridge  on  the  same  grounds  which  had 
been  urged  in  the Dlackhird  Creek  case;  but  the  Cir- 
cuit Court  of  the  United  States  refused  to  interfere, 
and  dismissed  a  bill  for  an  Injunction.  The  decision 
was  sustained  by  this  court,  which  held  that  it  was  for 
Congress  to  determine  when  its  full  power  to  regulate 
commerce  should  be  brought  into  activity,  and  as  to 
the  regulations  and  sanctions  which  should  be  pro- 
vided ;  and  that  until  the  dormant  power  of  the  Con- 
stitution is  awakened  and  made  effective  by  appro- 
priate legislation,  the  reserved  power  of  the  States  is 
plenary,  and  Its  exercise  in  good  faith  cannot  be  made 
the  subject  of  rcTiew  by  this  court. 

These  principles  are  re-affirmed  In  the  still  more  re- 
cent case  of  JE^scano&a  Co,  v.  Chicago,  107  U.  S.  678.  In 
that  case  the  authorities  of  Chicago,  under  the  powers 
conferred  upon  them  by  the  Legislature  of  Illinois, 
regulated  the  times  for  opening  and  dosing  the  draws 
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Id  the  bridges  oroestng  tbe  Chicago  riyer,  bo  as  to  ao- 
oommodate  the  local  travel  across  them  at  certain 
times,  and  to  allow  the  passage  of  vessels  at  others. 
,  This  operated  as  a  regulation  of  the  commerce  on  the 
river,  iDcluding  interstate  and  foreign,  as  well  as  do- 
mestic commerce.  Bat  there  being  no  legislation  of 
Congress  to  the  contrary,  this  court  held  that  the 
power  was  constitutionallj  exercised.  Commerce  was 
affected ;  commerce  was  even  incidentally  regulated ; 
but  the  jurisdiction  of  the  State,  and  of  the  city  acting 
under  State  authority,  was  unhesitating^  recognized 
by  the  court.  Mr.  Justice  Field,  delivering  the  opin- 
ion of  the  court,  said:  "The  Chicago  river  and  its 
branches  must  therefore  be  deemed  navigable  waters 
of  the  United  States,  over  which  Congress  under  its 
commercial  power  may  exercise  control  to  the  extent 
necessary  to  protect,  preserve,  and  improve  the  free 
navigation.  But  the  States  have  full  power  to  regu- 
late within  their  limits  matters  of  Internal  police,  in- 
cluding in  that  general  designation  whatever  will  pro- 
mote the  peace,  comfort,  conveuienoe,  and  prosperity 
of  the  people.  This  power  embraces  the  construction 
of  roads,  canals  and  bridges,  and  the  establishment  of 
ferries,  and  it  can  generallj  be  exercised  more  wisely 
by  the  States  than  by  a  distant  authority.  *  *  * 
Nowhere  could  the  power  to  control^the  bridges  In 
that  city,  their  construction,  form,  and  strength,  and 
the  size  of  their  draws,  and  the  manner  and  times  of 
using  them,  be  better  vested  than  with  the  State,  or 
the  authority  of  the  city  upon  whom  it  has  devolved 
that  duty.  When  its  power  is  exercised,  so  as  to  un- 
necessarily obstruct  the  navigation  of  the  river  or  its 
branches,  Congress  may  interfere  and  remove  the  ob- 
struction. *  *  *  But  until  Congress  acts  on  the 
subject,  the  power  of  the  State  over  bridges  across  its 
navigable  streams  is  plenary.** 

The  doctrines  announced  in  these  cases  apply  not 
only  to  dams  in,  and  bridges  over  navigable  streams, 
but  to  all  structures  and  appliances  in  a  State  which 
may  incidentally  interfere  with  commerce,  or  which 
may  be  erected  or  created  for  the  furtherance  of  com- 
merce, whether  by  water  or  by  land.  It  is  matter  of 
common  knowledge  that  from  the  beginning  of  the 
government,  the  States  have  exercised  almost  exclu- 
sive control  over  roads,  bridges,  ferries,  wharves,  and 
harbors.  No  one  has  doubted  their  right  to  do  so.  It 
is  recognized  in  the  great  case  of  Oibhona  v  Ogden, 
where  Chief  Justice  Biarshall,  after  enumerating  some 
of  the  powers  reserved  to  the  States,  says:  '*They 
form  a  portion  of  that  immense  mass  of  legislation, 
which  embraces  every  thing  within  the  territory  of  a 
State,  not  surrendered  to  the  general  government;  all 
which  can  be  most  advantageously  exercised  by  the 
States  themselves.  Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as  laws  for 
regulating  the  internal  commerce  of  a  State,  and  those 
which  respect  turnpike  roads,  ferries,  etc.,  are  com- 
ponent parts  of  this  mass.*'  And  he  adds  (what  is 
very  pertinent  to  this  discussion):  ** No  direct  gen- 
eral power  over  these  objects  is  granted  to  Congress; 
and  consequently  they  remain  subject  to  State  legisla- 
tion. If  the  legislative  power  of  the  Union  can  reach 
them,  it  must  k>e  for  national  purposes;  it  must  k>e 
where  the  power  is  expressly  given  for  a  special  pur- 
pose, or  is  clearly  incidental  to  some  power  which  is 
expressly  given.** 

The  case  of  Tranaportation  Co,  v  PorXtcrsbufy,  107 
U.  S.  691,  related  to  wharves.  The  city  of  Parkers- 
burg  had  built  certsin  wharves  for  the  accommoda- 
tion of  vessels,  principally  steamboats,  navigating  the 
Ohio  river.  Tbe  Transportation  Company  being  tbe 
owner  of  several  steamboats  plying  on  the  that  river, 
complained  of  the  wharfage  charges  as  being  extor- 
tionate and  an  unconstitutional  interference  with  the 


commerce  of  the  Ohio  river.  It  waaaliown  tkatthe 
charges  were  imposed  by  aothority  derived  from  (he 
State  laws;  and  we  held  that  ontU  Congress  Inter- 
fered the  charges  for  wharfage  was  a  matter  of  State 
law,  and  of  State  jnrisdictioa.  Wa  tlioa  said: 
*'  Wharves,  levees,  and  landing  placet  are  oasoQtial  to 
commerce  by  water,  no  lees  than  a  navlgabla  channfJ 
and  a  clear  river.  But  they  are  attached  to  the  laad ; 
they  are  private  property,  real  estate;  and  the^  are 
primarily,  at  least,  subject  to  the  local  State  lawa. 
'*'**.  Until  Congress  has  acted,  the  ooorts  of  the 
United  States  cannot  assume  control  over  the  aabjeoi 
as  a  matter  of  Federal  cognizance.  It  Is  Congreas*  and 
not  the  judicial  department,  to  which  the  Conatito- 
tion  has  given  the  power  to  regulate  commerce  irith 
foreign  nations  and  among  the  several  Statoa. 
The  courts  can  never  take  the  initiative  on  the  sub- 
ject.*' 

There  is  a  class  of  subjects,  It  Is  true,  pertalnio^  to 
interstate  and  foreign  commerce,  which  require  scl- 
eral and  uniform  rules  for  the  whole  country,  so  aa  to 
obviate  unjust  discriminations  against  any  part,  and 
in  respect  of  which  local  regulations  made  by  tbe 
States  would  be  repugnant  to  the  power  vested  In  Con- 
gress, and  therefore  unconstitutional;  but  there  are 
other  subjects  of  local  character  and  interest  wbioh 
not  only  admit  of,  but  are  generally  best  regulated  by 
State  authority.  This  distinction  Is  pointed  out  and 
enforced  in  the  case  of  CooUy  v.  Port  Wardens  ofPhSL- 
adelphia,  11  How.  299.  In  that  case  it  was  held  tbat 
the  pilotage  regulations  of  the  different  ports  of  the 
country  belong  to  the  latter  class,  and  are  susceptible 
of  State  regulation.  This  case  has  been  approved  In 
several  subsequent  decisions.  OUman  v.  Phdaddphian 
vbiaupra;  CrandaU  v.  Nevada^  6  Wall.  SZ,  42;  ExparU 
MoNtm,  18  id.  236;  OOxm^e  v.  Jlobile,  16  id.  482;  12. 
Co.  V.  F%iUer,  17  id.  560;  The  XrOttatMinna,  21  id.  681, 
682;  PaOut  Co,  v.  Keokuk.  95  U.  S.  88;  Pbund  v.  Turk, 
id.  462;  HaU  v.  De  Cuir,  id.  488;  Wilaon  v.  MoNomee. 
102  id.  575;  MobiU  v.  KimbaU,  Id.  086;  Packet  Co.  t. 
CaOettaburg,  105  id.  662. 

It  is  hardly  necessary  to  argue,  that  in  reference  to 
this  rule,  railroads,  canals,  turnpikes,  bridges,  ferrlea, 
and  whiurves  belong  to  the  category  of  local  subjects, 
local  means  and  local  aids  of  commercial  Intercourse. 
Congress  may  establish  national  roads,  canals  and 
bridges,  it  is  true;  but  we  speak  of  those  (hitherto  the 
most  part)  which  are  constructed  and  established  un- 
der State  authority ;  and  in  reference  to  these,  It  seems 
to  us  very  clear,  that  In  the  absence  of  congressional 
legislation  to  the  contrary,  they  are  not  only  suscepti* 
ble  of  State  regulation,  but  properly  amenable  to  it, 
irrespective  of  other  considerations  to  which  we  shall 
refer. 

The  highways  In  a  State  are  the  highways  of  the 
State.  Convenient  ways  and  means  of  inter-commn- 
nication  are  the  first  evidence  of  the  civilization  of  a 
people.  The  highways  of  a  country  are  not  of  private 
but  of  public  institution  and  regulation.  In  modem 
times,  it  is  true,  government  is  in  the  habit.  In  some 
coun^es,  of  letting  out  the  construction  of  important 
highways,  requiring  a  large  expenditure  of  capital,  to 
agents,  generally  corporate  bodies  created  for  the  pur^ 
pose,  and  giving  to  th^m  the  right  of  taxing  those  who 
travel  orHransport  goods  thereon,  as  a  means  of  ob- 
taining compensation  for  their  outlay.  But  asupei^ 
intending  power  over  the  highways,  and  the  chai^ges 
imposed  upon  the  public  for  their  use,  always  remains 
in  the  government.  This  is  not  only  its  indefeasible 
right,  but  is  necessary  for  the  protection  of  the  people 
against  extortion  and  abuse.  These  positions  we 
deem  to  be  incontrovertible.  Indeed  they  are  ad- 
judged law  in  the  decisions  of  this  conrt.  Rail- 
roads and  railroad  corporations  are  in  this  category. 
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Now  flinoe  oTerj  railroad  may  be,  and  generally  is, 
a  medium  of  transportation  for  interstate  commeroe, 
and  affscts  that  eommeroe;  and  since  the  charges  of 
fare  and  frelicht  for  snoh  transportation  affect  and  in- 
cidentally regulate  that  commerce ;  and  since  the  rail- 
road could  not  be  built,  and  the  charges  upon  it  could 
not  l>e  exacted,  without  authority  from  the  State,  it 
follows  as  a  necessary  consequence  that  the  State,  in 
the  exercise  of  its  undoubted  function  and  sover- 
eignty, does  in  the  establishment  and  regulation  of 
railroads,  to  a  certain  and  a  ^ery  material  extent,  not 
only  do  that  which  affects  but  incidentally  regulates 
commerce.  It  does  so  by  the  very  act  of  authorizing 
the  construction  of  railroads  and  the  collection  of  fares 
and  freights  thereon.  No  one  doubts  its  powers  to  do 
this.  The  very  being  of  the  plaintiifo  in  error,  the 
yery  existence  of  their  railroad,  the  very  power  they 
exercise  of  charging  fares  and  freights,  are  all  derived 
from  the  State.  And  yet,  according  to  the  argument 
of  the  plaintiffs  in  error.pursued  to  its  legitimate  con- 
sequences, the  act  of  the  State  in  doing  all  this  ought 
to  be  regarded  as  null  and  void  because  it  operates  as 
a  regulation  of  commerce  among  the  States.  Not  only 
does  the  right  to  charge  fares  and  freights  at  all  come 
to  a  railroad  company  from  the  grant  of  the  State,  but 
the  amount  of  such  charges  is  also  regulated  by  the 
State  law,  either  bylthe  charter  of  the  company,  or  by 
legislative  regulations,  or  by  the  general  law  that  the 
charges  shall  be  reasonable,  and  that  is  State  law  and 
not  United  States  law.  Where  else  but  from  the  laws 
of  the  State  does  the  railroad  company  get  its  right  to 
charge  any  fares  or  freight  at  all  ?  And  since  Its  be- 
ing,its  franchi8e,its  powers,its  right  to  oharge,all  come 
from  the  State,and  are  the  creation  of  State  law,  how 
can  it  be  contended  that  the  State  has  no  power  of  reg- 
ulation over  those  charge8,and  over  the  conduct  of  the 
company  in  the  transaction  of  its  business  whilst  act. 
ing  within  the  State  and  using  its  railroad  lying  within 
the  bounds  of  the  State.  Omne  majua  continet  in  ae 
minu8.  If  the  State  created  the  company  and  its  fran- 
chises, it  surely  may  makelregolatlons  as  to  the  man- 
ner of  using  them. 

It  is  evident  from  what  has  been  said,  that  the  deal- 
ing of  a  State  with  a  railroad  corporation  of  its  own 
creation,  In  authorizing  the  construction  and  main- 
tenance of  its  road  and  the  charge  of  fares  and  freights 
thereon,  is  in  its  purpose  a  matter  entirely  aside  from 
that  kind  of  regulation  of  commerce  which  is  obnox- 
ious to  the  provisions  of  the  Constitution.  There  Is 
not  a  particle  of  doubt  that  it  was  the  right  of  the 
State  to  prescribe  the  route  of  the  plaintiff's  road—it 
might  be  in  a  direction  north  and  south,  or  east  and 
west;  it  might  be  by  one  town,  or  by  a  different  town, 
it  was  its  right  to  prescribe  how  the  road  should  be 
built,  what  means  of  locomotion  should  be  used  on  it, 
howfast  the  trains  might  run,  at  what  stations  they 
should  stop.  It  was  its  right  to  prescribe  its  charges, 
and  to  declare  that  they  should  be  uniform,  or  If  not 
uniform,  how  otherwise;  this  certainly  was  the  right 
of  the  State  at  the  inception  of  the  charter,  and  every 
one  of  these  things  would  most  materially  affect  com- 
merce, not  only  internal  but  external;  and  yet  not  one 
of  them  would  be  repugnant  to  the  power  of  Congress 
to  regulate  commerce  within  the  meaning  of  the  Con- 
stitution. 

Suppose  the  original  charter  of  the  railroad  com- 
pany in  this  case  bad  contained  precisely  the  provision 
against  discriminating  charges  which  is  contained  in 
the  general  law  now  complained  of,  could  the  com- 
pany disregard  the  conditions  of  its  charter,  and  defy 
the  authority  of  the  State?  We  think  it  clear  that  it 
could  not.  But  if  the  State  had  the  power  to  impose 
such  a  condition  in  the  original  charter,  it  must  have 
the  same  power  at  any  time  afterward ;  for  the  exer- 
cise of  tbe  power  in  the  original  grant  would  be  just  as 


repugnant  to  the  Constitution,  and  no  more,  as  the 
exercise  of  it  at  a  subsequent  period.  The  regulation 
of  charges  is  just  as  unconstitutional  in  a  charter  as  in 
a  general  law. 

To  sum  up  the  matter  in  a  word ;  we  hold  it  to  be  a 
sound  proposition  of  law,  that  the  making  of  railroads 
and  regulating  the  charges  for  their  use  is  not  such  a 
regulation  of  commerce  as  to  be  in  the  remotest  de- 
gree repugnant  to  any  power  given  to  Congress  by  the 
Constitution,  so  long  as  that  power  ia  dormant,  and 
has  not  been  exercised  by  Congress.  They  affect  com- 
merce, they  incidentally  regulate  it;  but  they  are  acts 
in  relation  to  the  subject  which  the  State  has  a  perfect 
right  to  do,  subject  always  to  the  controlling  power  of 
Congress  over  the  regulation  of  commerce  when  Con- 
gress sees  fit  to  act 

It  is*only  for] the  sake  of  convenience  that  the  State 
lets  out  its  railroads  to  private  corporations.  It  might 
construct  them  itself.  Suppose  it  had  done  so  In  this 
case;  could  not  the  State  hare  instituted  such  rates  of 
freight  and  fare  as  It  pleased?  Certainly  it  could.  It 
might  have  made  them  uniform,  as  tbe  present  law 
requires  them  to  be,  or  It  might  have  made  them  dis- 
criminative between  different  places,  and  no  one  could 
have  called  it  to  account.  Instructions  in  the  form  of 
laws,  or  in  the  form  or  orders  made  by  a  State  board, 
might  have  been  given  to  the  superintendents  of  the 
road,  acting  in  behalf  of  the  State,  to  adopt  the  one 
course  or  the  other.  Could  the  agents  of  the  State, 
acting  under  such  instructions,  have  been  interfered 
with  by  the  judicial  department  on  the  ground  of  un- 
constitutionality ?  Certainly  not ;  certainly  not,  un- 
less discriminations  were  made  to  the  prejudice  of  the 
citizens  of  other  States,  or  of  the  products  of  other 
States. 

ThelState  of  New  York  built  and  owns  the  Eric 
canal.  Did  any  court  ever  attempt  to  control  that 
State  in  its  regulation  of  tolls  on  the  canal,  even 
though  made  for  the  purpose  of  affecting  the  relative 
movement  of  goods  on  the  canal  and  the  railroads  of 
the  State  ?  We  presume  that  no  such  attempt  was 
ever  made,  or  would  be  successful  if  made. 

It  is  true*  and  this  we  concede,  that  if  the  laws  of  a 
State  discriminate  adversely  to  the  citizens  oi  products 
of  other  States,  whether  the  railroads  belong  to  the 
State  or  to  private  corporstlons,  the  courts  might  in- 
terfere on  the  ground  of  the  repugnancy  of  such  regu- 
lations to  that  freedom  of  commerce  which  Congress 
by  its  non-action  on  tbe  subject  has  indicated  shall 
exist.  This  has  been  frequently  decided.  Welton  v. 
MiBsoun,  01  U.  S.  282:  Brown  v.  Hou8lon,  114  id.  622, 
631,  and  cases  there  cited.  But  no  such  discrimination 
is  made  by  the  law  in  question. 

We  also  concede  that  any  taxes,  duties,  or  imposi- 
tions upon  interstate  commerce  (that  is,  upon  the  com- 
merce itself),  carried  on  over  the  railroads  of  the  State, 
would  interfere  with  the  freedom  of  such  commerce, 
and  would  be  repugnant  to  the  presumed  intention  of 
Congress.  This  has  frequently  been  decided.  Cran- 
doll  V.  Nevada,  6  Wall.  85:  State  Fieight  Tax  cases,  16 
id.  232:  Coevi7rrott,  116  U.  S.517:  and  the  authori- 
ties cited  in  the  latter  case.  But  the  present  is  not  a 
case  of  that  kind,  and  has  no  semblance  of  likeness  to 
it.  All  such  discriminations,  taxes,  duties,  and  im- 
positions are  direct  regulations  and  burdens  upon  the 
commerce  itself,  and  come  fairly  within  the  exclusive 
prerogatives  of  Cong^ss. 

The  distinction  between  such  burdens  and  charges 
for  service  rendered  is  well  exptalned  in  the  case,  of 
Olowtetfter  Ferry  Co,  v.  Pennayhania,  114  U.  S.  196, 217, 
where  Sir.  Justice  Field,  delivering  the  unanimous 
opinion  of  the  court,  in  relation  to  ferries  says:  **  It 
is  true  that  from  the  earliest  period  in  the  history  of 
tbe  government.  States  have  authorized  and  regu- 
lated ferries,  not  only  over   waters  entirely  witliln 
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their  limits,  bat  over  waters  separating  them ;  and  it 
may  be  couceded  that  in  mauy  respects  the  States  can 
uo  more  advantageously  manafte  such  interstate  fer- 
ries than  the  general  government;  and  that  the  priv- 
ilege of  keeping  a  ferry,  with  a  right  to  taice  toll  for 
passengers  and  freight,  is  a  franchise  grantable  by  the 
State,  to  be  exercised  within  such  limits  and  under 
snch  regulations  as  may  be  required  for  the  safety, 
comfort  and  convenience  of  the  public.  Still  the  fact 
remains  that  such  a  ferry  Is  a  means,  and  a  necessary 
means,  of  commercial  Intercourse  between  the  States 
bordering  on  their  dividing  waters,  and  it  mast  there- 
fore be  conducted  without  the  imposition  by  the 
States  of  taxes  or  other  burdens  upon  the  commerce 
between  them.  Freedom  from  such  impositions  does 
not,  of  course,  imply  exemption  from  reasonable 
charges,  as  compensation  for  the  carriage  of  persons, 
in  the  way  of  tolls  or  fares,  or  from  the  ordinary  tax- 
ation to  which  other  property  Is  subjected,  any  more 
than  like  freedom  of  transportation  on  laud  implies 
snch  exemption.  Reasonable  charges  for  the  use  of 
property,  either  on  water  or  land,  are  not  an  interfer- 
ence with  the  freedom  of  transportation  between  the 
States  secured  under  the  commercial  power  of  Con- 
gress. *  *  *  That  freedom  implies  exemption  from 
other  charges  than  such  as  are  Imposed  by  way  of  com- 
pensation for  the  use  of  the  property  employed,  or  for 
the  facilities  afforded  for  its  use,  or  as  ordinary  taxes 
upon  the  value  of  property.** 

Thlssubject  in  many  of  its  aspects  was  considered 
by  this  court  in  the  case  of  BcUtimore  A  Ohio  R,  Co  v 
Mceryland^  21  Wall.  456.  In  that  case,  In  a  charter  for 
constructing  and  operating  a  railroad  from  Baltimore 
to  Washington,  authority  was  given  to  the  company 
to  charge  two  dollars  and  a  half  for  each  passenger,and 
it  was  stipulated  that  the  ootnpany  should  pay  to  the 
State  one  fifth  of  the  whole  amount  received  for  the 
transportation  of  passengers  on  the  road.  The  com- 
pany sued  for  a  return  of  the  sums  paid  on  this  ac- 
count,  as  being  exacted  by  an  unconstitutional  law.  It 
was  insisted  that  the  reservation  was  equivalent  to  the 
imposition  of  a  tax  on  passengers,  and  therefore  a  re- 
striction of  free  intercourse  and  traffic  between  differ- 
ent States— much  of  the  travel  being  that  of  passen- 
gers coming  from,  or  going  to  other  States.  The  ar- 
gument that  the  reservation  of  one-flfth  of  the  passage 
money  necessitated  an  Increased  charge  upon  the  pas- 
senger was  met  by  this  court  as  follows  *  **  Had  the 
State  bnilt  the  road  in  question,  it  might  to  this  day 
have  charged  two  dollars  and  fifty  cents  for  carrying  a 
passenger  between  Baltimore  and  Washington.  So 
might  the  railroad  company  under  authority  from 
the  State,  If  it  saw  fit  to  do  so.  This  nullmited 
right  of  the  State  to  charge,  or  to  anthorlze  others  to 
charge,  toll,  freight,  or  fare,  for  transportation  on  Its 
roads,  canals  and  railroads,  arises  from  the  simple  fact 
that  they  are  its  own  works,  or  constructed  nnder  its 
authority.  It  gives  them  being.  It  has  a  right  to  ex- 
act compensation  for  their  use.  It  has  a  discretion  as 
to  the  amount  of  that  compensation.  That  discretion 
is  a  legislative,  a  sovereign  discretion,  and  in  its  very 
nature  is  nnrestrioted  and  uncontrolled.  *  *  *  The 
exercise  of  this  power  on  the  part  of  a  State  is  very 
different  from  the  imposition  of  a  tax  or  duty  upon 
the  movements  or  operations  of  commerce  between 
the  States.  Such  an  imposition,  whether  relating  to 
persons  or  goods,  we  have  decided  States  cannot  make, 
because  it  would  be  a  regulation  of  commerce  between 
the  States  in  a  matter  in  which  uniformity  is  essential 
tQ  the  rights  of  all,  and  therefore  requiring  the  excln- 
sive  legislation  of  Congress.  CrandaU  v.  Nevada,  6 
Wall.  42;  StaU  Freight  Tax  oases,  16  id.  282,279.  It  is 
a  tax  because  of  the  transportation,  and  is  therefore 
virtually  a  tax  on  the  transportation,  and  not  in  any 
)  a  compensation  therefor,  or  for  the  franchise 


enjoyed  by  the  corporation  that  performs  it.  ♦  *  ♦ 
The  question  is  practically  reduced  to  this:  What 
amounts  to  a  regulation  of  commerce  between  the 
States?  This  is  often  difficult  to  determine.  In  Tiew 
however  of  the  very  plenary  powers  which  a  State  has 
always  been  conceded  to  have  over  its  own  territoij, 
its  highways,  its  franchises,  and  its  corporationa.  we 
cannot  regard  the  stipulation  in  question  as  amount- 
ing to  either  of  these  unconstitutional  acts.  It  ia  not 
within  the  category  of  such  acts.  It  may  inoldent;ally 
affect  transportation,  It  is  true;  but  so  does  every  bur- 
den or  tax  imposed  on  corporations  or  persons  enssifped 
in  that  baslness.  Snch  burdens  however  are  imposed 
diverao  inhUtu,  and  in  the  exercise  of  an  undoubted 
power.** 

But  it  is  needless  to  multiply  citations  which  estab- 
lish or  recognize  the  principles  which  govern  the  pres- 
ent case.    The  very  point  in  question  has  been  already 
expressly  decided  by  this  court.    We  refer  to  the  oaae 
of  Feik  V.  Chicago  A  Northwestern  Ry,  Co.,  94   U.  S. 
164.    That  was  a  bill  filed  by  the  bondholders  of  the 
company  to   restrain  the   railroad   oommissionera   of 
Wisconsin  from  enforcing  a  law  of  that  State  limiting 
the  rate  of  charges  for  transporting  passengers  and 
freights   on  the  railroads   of  the   State.    The   bill, 
amongst  other  things,  complained  that  the  classes  of 
freight  established  by  section  3  of  the  act  were  differ- 
ent from  those  established  by  the  laws  of  lUiDola, 
Iowa,  and  Minnesota,  for  the  transportation  of  frel^fat 
upon  the  railroads  of   the  same   company  m    those 
States,  and  rendered  it  practically  impossible  to  carry 
on  the  business  of  transporting  freight  from  Wiscon- 
sin to  either  of  those  States ;  and  that  the  18th  section 
(limiting  the  rates)  was  a  regulation  of  interstate  com- 
merce.   The  act  excepted  from  its  operation  the  ease 
of  freight  or  passengers  carried  from  one  State  to 
another  State  entirely  through  or  across  the  State  of 
Wisconsin.    It  did  operate  on  freight  and  passengers 
carried  from  another  State  to  any  point  within  the 
State  of  Wisconsin,  or  from  any  such  point  to  another 
State.    The  chief  justice,  In  delivering  the  opinion  of 
the  court,  states  the  precise  question  to  be  decided  as 
follows;    ''These  suits  present  the  single  question  of 
the  power  of  the  Legislature  of  Wisconsin  to  provide 
by  law  for  a  maximum  of  charge  by  the  Chicago  and 
Northwestern  Railway  Company  for  fare  and  freight 
upon  the  transportation  of  persons  and  property  car- 
ried within  the  State,  or  taken  up  outside  the  State 
and  brought  within  it,  or  taken  up  inside  and  carried 
without.*'    He  then,  after  disposing  of  certain  other 
questions  relating  to  the  consolidation  of  the  com- 
pany,   with   an   Illinois   company,   disposes   of   the 
main    question    as    follows:      *'As    to    the    effect 
of  the   statute  as  a  regulation   of   intentate   com- 
merce. The   law  is   confined   to  State  commerce,  or 
such  interstate  commerce  as  directly  affects  the  peo- 
ple of  Wisconsin.    Until  Congress  acts  in  reference  to 
the  relations  of  this  company  to  interstate  commerce, 
it  is  certainly  within  the  power  of  Wisconsin  to  regu- 
late Its  fares,  etc.,  so  far  as  they  are  of  domestic  con- 
cern.   With  the  people  of  Wisconsin  this  company  has 
domestic  relations.    Incidentally  these  may  reach  be- 
yond the  State.    But  certainly  until  Congress  under- 
takes to  legiblate  for  those  who  are  without  the  State, 
Wisconsin  may  provide  for  those  within,  even  though 
it   may   indirectly  affect  those  without."    The   law 
was   sustained,  and   the  bill   of  complaint  was  dis- 
missed. 

We  do  not  see  how  this  case  can  be  distinguished 
from  that  now  under  consideration.  The  fact  that  In 
Peik'8  case  there  was  a  classification  of  freights  and  a 
limitation  of  charges,  and  in  the  present  case  a  pro- 
hibition of  discrimination  In  the  charges,  is  a  distinc- 
tion without  a  difference.  The  opinion  is  brief,  it  is 
true,  but  all  the  principles  Involved  in  it  were  so  fnlly 
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dlMUflsed  in  tbe  cases  Immediatelj  preoediDfc*  begin- 
ning with  that  of  Munn  v.  TllinoiH^  that  nu  extended 
disonssion  of  Peik*a  case  was  deemed  neceBsaiy.  All 
the  justices  who  oouoarred  in  the  opinion  were  en- 
tirely satisfied  with  it.  The  oases  were  all  argued  at 
the  same  time,  or  in  reference  to  each  other,  and  were 
considered  together.  But  there  stands  the  judgment 
of  the  court,  and  in  our  apprehension  the  judgment 
in  the  present  case  is  directly  opposed  to  it. 

We  have  omitted  to  cite  a  nnmber  of  cases  currobo- 
rating  the  Tiews  we  have  expressed.  The  case  of 
Tdaoea  on  Radroad  Gro8a  Receipts,  15  Wall.  284,  is 
weighted  with  arguments  and  consideration  in  this 
direction.  We  would  also  refer  to  the  oases  of  Osborne 
T.  Mobile,  16  Wall.  422;  Railroad  Co.  v.  Fuller,  17  id. 
6a0;  Railroad  Commission  cases,  116  U.  S.  307,  334, 
985. 

It  is  supposed  that  the  decision  in  Hall  y.  De  Cuir, 
96  U.  8.  486,  supports  the  contention  of  the  plain tiflb 
in  error.  We  think  not  What  was  that  case?  A 
statute  of  Louisiana,  as  construed  by  its  courts,  pro- 
hibited those  engaged  In  the  business  of  carrying  pas- 
sengers in  that  State  (including  those  engaged  iu  inter- 
state commerce),  from  making  any  discrimination  on 
account  of  race  or  color  in  the  use  of  the  accommoda- 
tions of  their  conveyances— a  direct  regulation  of  com- 
merce, and  within  the  reason  of  the  tax  cases  before 
referred  to.  A  steamer  which  regularly  plied  between 
New  Orleans  and  Vicksburg  had  a  cabin  specially  set 
apart  for  white  persons,  and  De  Culr,  a  colored  per- 
son, being  refu^^^^d  admission  to  that  cabin,  sued  for 
damages.  We  held  that  the  law  (as  above  suggested) 
was  a  direct  regulation  of  commerce  and  a  burden 
upon  it.  It  compelled  the  steamboat  proprietor  to 
place  colored  persons  travelling  from  one  place  to 
another  in  Louisiana,  in  the  cabin  set  apart  for  white 
persons,  many  of  whom  were  bound  to  another  State; 
and  therefore  in  its  operation  was  a  regulation  of  in- 
terstate commerce.  It  was  against  the  rule,  tbat  in 
the  absence  of  action  by  Congress,  commerce  must  re- 
main free  and  untrammeled.  By  that  rule  the  pro- 
prietor of  the  vessel  was  at  liberty  to  adopt  such  rea- 
sonable rules  and  regulations  for  the  disposition  and 
comfort  of  passengers  upon  his  boat,  while  pursuing  its 
voyage,  as  seemed  to  him  most  for  the  interest  of  all 
concerned.  The  statute  took  away  from  him  this 
power  so  long  as  he  was  within  Louisiana.  We  es- 
pecially distinguished  the  case  from  those  of  Munn  v. 
Illinois;  Peik  v.  R.  Co,,  and  the  cognato  cases,  as  be- 
longing to  a  different  category,  and  governed  by  dif- 
ferent consideration,  and  the  difference  between  them 
seems  to  us  very  apparent. 

The  chief  justice,  in  delivering  the  opinion  of  the 
court,  said :  *^  There  can  be  no  doubt  but  that  exclu- 
sive power  has  been  conferred  upon  Congress  in  re- 
spect to  the  regulation  of  commerce  among  the  sev- 
eral States.  The  difficulty  has  never  been  as  to  the 
existence.of  this  power,  but  as  to  what  is  to  be  deemed 
an  encroachment  upon  it ;  for  as  has  been  often  said, 
*  legislation  may  in  a  great  variety  of  ways  affect  com- 
merce and  persons  engaged  in  it  without  constituting 
a  regulation  of  it  within  the  meaning  of  the  Constitu- 
tion.' SherlockY.AUing.m  U.S.  103;  State  Tax  on 
RaUway  Gross  Receipts,  15  Wall.  284.  Thus  in  Munn 
T.  JZhnois,  94  U.  S.  113,  it  was  decided  tbat  a  State 
might  regulate  the  charges  of  public  warehouses,  and 
in  Chicago,  B.  A  Quincy  R.  Co.  v.  iotra,  id.  165,  of 
railroads  situate  entirely  within  the  State,  even  though 
those  engaged  iu  commerce  among  the  States  might 
sometimes  use  the  warehouses  or  the  railroads  iu  the 
prosecution  of  their  busiuess.*'  After  referring  to  the 
cases  of  dams  and  bridges  over  navigable  waters,  and 
of  turnpikes  and  ferries,  the  chief  justice  continued: 
**  By  such  statutes  the  States  regulate,  as  a  matter  of 
domestic  concern,  the  instruments  of  commerce  situ- 


ated wholly  within  their  own  jurisdictions,  and  over 
which  they  have  exclusive  governmental  control,  ex- 
cept when  employed  in  interstate  commerce.  As  they 
can  only  be  used  in  the  State,  their  regulation  for  all 
purposes  may  properly  be  assumed  by  the  State,  until 
Congress  acts  in  reference  to  their  foreign  or  inters 
state  relations.  When  Congress  does  act,  the  State 
laws  are  superseded  only  to  the  extent  that  they  affect 
commerce  outside  the  State  as  it  comes  within  the 
State."  He  then  added:  ''But  we  think  it  may 
safely  be  said  that  State  legislation  which  seeks  to  im- 
pose a  direct  burden  upon  interstate  commerce,  or  to 
interfere  directly  with  its  freedom,  does  encroach 
upon  the  exclusive  power  of  Congress.  The  statute 
now  under  consideration,  in  our  opinion,  occupies  that 
position.  It  does  not  act  upon  the  business  through 
the  local  instruments  to  be  employed  after  coming 
within  the  State,  but  directly  upon  the  business  as  it 
comes  into  the  State  from  without,  or  goes  out  from 
within."  The  distinction  here  taken  seems  to  us 
sound  and  to  distinguish  the  present  case  from  that  of 
De  Cuir. 

In  the  Peik  case,  and  others  of  like  character,  the 
State  regulated  the  charges  made  upon  an  instrument 
of  commerce  (a  railroad)  situated  within  the  State  and 
under  its  jurisdiction— such  charges  being  made  by 
virtue  of  the  State's  authority;  in  the  De  Cuir  case  it 
attempted,  as  the  law  operated,  to  regulate  the  man- 
ner of  carrying  passengers  on  an  instrument  of  com- 
merce baring  no  fixed  location,  but  plying  on  navig- 
able waters  within  and  without  the  State;  in  other 
words,  it  attempted  to  regulate  interstate  commerce 
itself,  directly  in  a  matter  in  which  it  had  no  special 
prerogative  to  legislate. 

Other  cases  are  referred  to  by  the  plaintiffs  in  error 
in  support  of  their  contention ;  but  we  think  that  no 
case  can  be  found  which  Is  not  clearly  distinguishable 
from  the  present  on  some  or  one  of  the  grounds  already 
referred  to. 

The  inconveniences  which  it  has  been  supposed  in 
argument  would  follow  from  the  execution  of  the 
laws  of  Illinois,  we  think  hare  been  greatly  exagger- 
ated. But  if  it  should  be  found  to  present  any  real 
difficulty  in  the  modes  of  transacting  business  on 
through  lines,  it  is  always  in  the  power  of  Congress  to 
make  such  reasonable  regulations  as  the  interests  of 
interstate  commerce  may  demand,  without  denuding 
the  States  of  their  just  powers  over  their  own  roads 
and  their  own  corporations. 

Waite,  C.  J.,  and  Gray,  J.,  concurred. 


INSURAKCE—UAHINE-^COKCEALMEIST  BY 
AGENT. 

ENGLISH  COURT  OF  APPEAL,  MAY  28,  JS^ 

BlACKBUBN  V.  Vl(K>R8.* 

The  plaintiff  Instructed  a  broker  to  effect  for  him  a  re-insur- 
ance upon  an  overdue  ship:  Whilst  the  broker  was  acting 
on  behalf  of  the  plaintiff  he  received  information  of  a 
material  fact  tending  to  show  that  the  ship  was  lost;  the 
broker  did  not  communicate  this  information  to  the 
plaintiff,  and  failed  to  obtain  an  Insurance  for  him.  Af- 
terward the  plaintiff,  through  another  broker,  effected  a 
I>olicy  of  insurance,  lost  or  not  lost,  which  was  unwritten 
by  the  defendant.  The  ship  had  In  fact  been  lost  some 
time  before  the  plaintiff  tried  to  re-insure  her,  but 
neither  the  plaintiff  nor  the  broker  who  effected  the  insur- 
ance knew  of  or  concealed  from  the  defendant  any  fact 
tending  to  show  that  the  ship  had  been  lost. 

Held,  by  Lindley  and  Lopes,  L.  JJ.,  Lord  Esher,  M.  R.,  dis- 
senting, that  the  plaintiff  could  not  recover  upon  the  pol- 
icy underwritten  by  the  defendant. 


•17  Q.  B.  Div. 
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ACTION  upon  a  marine  policy  of  re-iusuraDoe,  dated 
the  2d  of  May,  1884,  on  the  hull  and  machinery  of 
the  ship  State  of  Florida,  lost  or  not  lost.  The  defend- 
ant underwrote  the  policy  for  the  sum  of  502. 

The  case  was  tried  before  Day,  J.,  during  Trinity 
Sittluf^,  1885,  and  the  jury  having  been  discharged, 
the  learned  judge  ordered  judgment  to  be  entered 
for  the  plain ti£f. 

The  facts  of  the  case  are  snffloiently  stated  in  the 
judgments  of  Lord  Esher,  M.  R.,  and  Lindley,  L.  J., 
hereinafter  set  forth. 

The  defendant  appealed. 

Sir  C.  Russell,  A.  G.,  and  Cohen,  Q.  C.  (F.  W.  flo^ 
lama,  with  them),  for  plaintiff. 

Sir  R,  E,  Webster,  Q.  C,  and  OoreU  Barnes,  for  de- 
fendant. 

LiNDLET,  L.  J.  This  was  an  action  brought  on  a 
policy  of  insurance  on  the  steamship  Florida,  lost  or 
not  lost,  subscribed  by  the  defendant,  and  dated  the 
2d  of  May,  1884.  The  claim  was  for  a  total  loss  ay 
perils  of  the  sea :  and  the  material  defense  was  tnat 
the  defendant  was  induced  to  subscribe  the  policy  by 
the  wrongful  concealment  by  the  plaintiffs  and  their 
agents  of  certain  material  facts  known  to  the  plain- 
tiffs or  their  agents  and  unknown  to  the  defendant. 

The  case  was  tried  before  Day,  J.  At  first  there 
was  a  jury,  but  the  jury  was  discharged  by  consent; 
the  defendant  by  his  counsel  electing  not  to  go  to  the 
jury  on  the  question  whether  the  plaintiff  themselves 
concealed  any  information  known  to  them ;  the  de- 
fendant was  content  to  rest  his  defense  on  the  undis- 
puted facts,  and  on  the  point  of  law  arising  from  them 
Day,  J.,  gave  judgment  for  the  plaintiffs  for  the  whole 
sum  claimed. 

The  undisputed  facts  of  the  case  were  as  follows : 

The  plaintiffs  were  underwriters  and  insurance 
brokers  at  Glasgow,  and  were  underwriters  of  a  policy 
on  the  ship.  The  policy  had  been  effected  by  the 
owners  of  the  ship  through  Rose,  Murison  &  Thomp- 
son, of  Glasgow,  who  were  the  brokers  for  effecting 
insurances  upon  her.  The  ship  had  left  New  York  on 
the  11th  of  April,  1884,  and  was  due  at  Glasgow  on  or 
about  the  25th.  The  ship  not  having  arrived,  the 
plaintiffs,  desiring  to  protect  themselves  from  loss, 
endeavored  on  the  30th  of  April  to  effect  a  re-insur- 
ance. They  first  attempted  to  do  this  through  Rox- 
burgh, Currie  &  Co.,  but  the  terms  being  too  high,  no 
insurance  through  them  was  then  effected.  The  next 
day,  viz.,  on  the  1st  of  May,  Mr.  Low,  one  of  the 
plaintiffs,  saw  Mr.  Thompson,  a  member  of  the  firm 
of  Rose,  Murison  &  Thompson,  and  asked  him  about 
the  ship,  and  requested  him  to  telegraph  to  the  Lon- 
don agents  of  his  firm,  viz.,  Rose,  Thompson,  Young 
&  Co.,  to  effect  an  insurance  for  1,500^.  at  fifteen  guin- 
eas ;  and  a  telegram  to  this  effect  was  accordingly  sent 
by  Rose,  Murison  &  Thompson,  of  Glasgow,  to  Rose, 
Thompson,  Young  &  Co.,  of  London,  between  11  and 
12  o*o]ock.  At  12.30  on  the  same  day  a  Mr.  Murray 
gave  Murison  important  information  brought  to 
Glasgow  by  another  ship,  and  which  information  was 
calculated  to  excite  suspicion  of  the  loss  of  the  Florida 
some  days  previously.  It  was  afterward  proved  that 
this  suspicion  was  well  founded,  and  that  the  Florida 
had  in  fact  been  lost  some  ten  days  previously.  The 
information  thus  communicated  by  Murray  to  Muri- 
son was  communicated  to  him  because  Rose,  Murison 
&  Thompson  were  brokers  to  the  ship,  and  had,  as 
already  stated,  effected  insurances  upon  her.  The  in- 
formation thus  obtained  by  Murison  was  never  dis- 
closed by  him  to  the  plaintiffs ;  and  having  regard  to 
what  took  place  at  the  trial,  the  plaintiffs  themselves 
must  be  assumed  to  have  known  nothing  whatever 
about  the  matter,  and  to  have  concealed  nothing  them- 
selves. 


Shortly  after  the  above  interview  Rose,  Thonipeon* 
Young  &  Co.,  of  London,  telegraphed  to  Roee,  Muri- 
son &  Thompson,  of  Glasgow :  '*  Twenty  guineas  pay- 
ing freely,  and  market  very  stiff— likely  to  advance 
before  the  day  is  out."  This  telegram  was  shown  to 
the  plain tifllB.  Rose,  Murison  &  Thompson  then  tele- 
graphed back,  not  in  their  own  names,  but  in  tlie 
names  of  the  plaintiffs,  to  Rose,  Thompson,  Young  A 
Co.:  **Pay20."  The  plaintiffs,  being  thus  pat  in  di^ 
rect  communication  with  Rose,  Thompson,  Yoang  A 
Co.,  received  a  telegram  back  to  the  effect  that  noth- 
ing could  be  done  for  less  than  twenty-five  guineas; 
but  ultimately  the  plaintiff  effected  an  insurmnoe 
through  Rose,  Thompson,  Young  &  Co.  for  SOOL  a^ 
twenty-five  guineas.  This  however  is  not  the  policjr 
sued  on  in  this  action. 

On  the  same  Ist  of  May,  and  after  the  plaintifliB  had 
been  put  in  direct  communication  with  Rose,  Thomp- 
son, Young  &  Go.,  and  had  been  told  by  them  that 
nothing  could  be  done  for  less  than  twenty-five  guin- 
eas, the  plaintiffs  effected  another  insnranoe  on  the 
Florida  through  Roxburgh,  Currie  &r  Co.  for  5002.  at 
twenty-five  guineas.  This  again  is  not  the  policy  in 
this  action. 

On  the  next  day,  viz.,  the  2d  of  May,  the  plaintiflii, 
through  Roxburgh,  Currie  &  Co.,  effected  a  further  in- 
surance with  the  defendant  for  7002.  at  thirty  guineas, 
and  this  is  the  policy  on  which  this  action  is  brought^ 
The  defendant  resists  payment  on  the  ground  that 
he  was  not  informed  of  the  facts  which  had  been  com- 
municated to  Murison  by  Murray  on  the  1st  of  May, 
and  which  it  was  admitted  were  material  to  the  risk. 
The  plaintiffs*  counsel  conceded  that  if  the  plaintiff^ 
had  themselves  known  of  these  facts  and  had  con- 
cealed them  from  the  defendant,  he  would  not  be  lia- 
ble on  the  policy.  The  plaintiffs'  counsel  further  con- 
ceded that  if  the  policy  in  question  had  been  effexsted 
through  Rose,  Murison  &  Co.,  and  they  had  concealed 
from  the  defendant  the  information  given  by  Murray 
to  Murison,  the  defendant  would  not  be  liable  to  the 
plaintiffs  on  the  policy.  But  the  plaintiffs'  counsel 
contended  that  as  the  plaintiffs  themselves  acted  in 
good  faith  and  in  ignorance  of  the  facts  disclosed  to 
Murison,  and  did  not  effect  the  policy  sued  on  through 
him  or  his  firm,  but  through  other  agents  who  knew 
no  more  than  the  plaintiffs  themselves  knew,  the 
plaintiffs  are  entitled  to  recover  on  the  policy.  This 
was  the  view  adopted  by  the  learned  judge  who  tried 
the  action. 

The  defendant,  on  the  other  hand,  contends  that 
the  knowledge  acquired  by  Murison  whilst  he  was  en- 
deavoring [to  effect  an  insurance  for  the  plaintiflSi, 
must  in  point  of  law  be  imputed  to  them ;  and  that  as 
between  the  plaintiffis  on  the  one  side  and  the  defend- 
ant on  the  other,  theplaintiffs,rather  than  the  defend- 
ant, must  suffer  from  the  omission  on  the  part  of 
Murison  to  communicate  what  he  knew  to  the  plain- 
tiffs. In  support  of  this  contention  certain  authori- 
ties were  referred  to  which  it  is  necessary  to  exam- 
ine. 

The  first  is  Fiteherbert  v.  Mather,  1 T.  R.  12.  That 
was  an  action  on  a  marine  policy  on  a  cargo  of  oats, 
lost  or  not  lost,  belonging  to  the  plaintiff.  The  policy 
was  effected  through  a  person  of  the  name  of  Fisher. 
The  oats  were  bought  by  Bundock,  acting  for  the 
plaintiff,  from  a  person  named  Thomas,  who  shipped 
them,  and  who  by  Bundock*s  ordera  sent  a  bill  of  lad- 
ing and  invoice  to  Fisher.  Thomas  also  wrote  to 
Fisher,  stating  that  the  oats  had  been  shipped,  and 
that  the  vessel  on  board  which  they  were  had  sailed. 
After  this  letter  was  written,  but  before  it  could  have 
left  the  town  where  it  was  posted,  Thomas  learned 
that  the  vessel  was  lost.  But  he  said  nothing  about  it, 
and  sent  no  further  letter,  and  Fisher  knew  nothing 
of  the  loss.    He  acted  bonafide^  and  efT<ected  the  insu- 
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lADoe  after  he  liad  received  ThomM*  letter  above  al- 
luded to.  It  is  not  stated  that  this  letter  was  shown 
to  the  defendant,  althouRh  there  is  some  reason  for 
sapposing  that  it  was.  But  even  if  It  was  not,  still  the 
Information  on  which  Fisher  acted  was  obtained  from 
Thomas,  who  was  directed  by  Bandock,  and  it  woald 
seem  also  by  the  plalntilf,  to  oommanicate  with 
Fisher;  and  Thomas  wrote  to  Fisher  expressly  that  he 
might  Insure  it  he  lilEcd.  Moreover  the  plaintiffhimself 
stmcted  Fisher  to  insure  as  soon  as  the  bills  were  sent 
him.  The  court  construed  this  as  meaning  as  soon  as 
they  came  from  Thomas.  Tbe  court  appear  to  have 
come  to  the  conclusion  that  the  plaintiff  referred 
Fisher  to  Thomas  for  Informatiou,  and  thereby  in  ef- 
fect through  Thomas  supplied  Fisher  with  defective 
information.  The  court  held  that  the  policy  was  ef- 
fected by  misrepresentation ;  that  Thomas  had  been 
guilty,  if  not  of  fraud,  at  least  of  great  negligence; 
that  the  concealment  by  him  from  Fisher,  and  there- 
fore from  the  underwriter,  of  tbe  loss  of  the  oats,  vi- 
tiated the  policy,  although  both  the  plaintiff  and 
Fisher  acted  In  perfect  good  faith.  It  Is  to  be  ob- 
served that  Ashnrst,  J.,  decided  this  case  on  the 
ground  that  Thomas'  knowledge  was  to  be  treated  as 
the  knowledge  of  the  plaintiff;  but  the  rest  of  the 
court  eeem  to  have  treated  the  case  as  one  of  direct 
mlsrepreeentatlon,  though  an  innocent  one  so  far  as 
the  plaintiff  and  Fisher  were  concerned. 

The  next  case  is  Gladstone  t.  King,  1  M.  &^  S.  84. 
This  was  an  action  on  a  policy  on  a  ship,  lost  or  not 
lost.  The  plalutlffk  were  her  owners,  and  they  claimed 
to  recover  damages  for  an  injury  sustaiued  by  the  ship 
by  getting  on  a  rook  before  the  policy  was  effected. 
The  captain  of  the  ship  had  written  to  tbe  plaintiffs 
after  the  accident,  and  before  tbe  policy  was  effected, 
but  he  had  not  alluded  to  the  accident,  and  tbe  plain- 
tiflii  knew  nothing  of  it  until  after  the  ship  arrived 
home.  The  court  nevertheless  decided  that  the  plain- 
tiffis  could  not  recover.  The  court  held  that  It  was  tbe 
duty  of  the  captain  to  Inform  the  plaintiff^  of  the  fact 
that  the  ship  had  been  on  a  rock,  and  sustained  in- 
juiy,  and  that  his  omission  In  this  respect,  by  means 
of  which  the  owners  were  prevented  from  disclosing 
the  accident  to  the  underwriters,  operated  as  an  excep- 
tion of  that  particular  risk  out  of  the  policy.  Lord 
Elleuborongh,  in  this  case,  appears  to  have  k>een  influ- 
enced by  the  consideration  of  tbe  danger  there  would 
be  to  underwriters  If  captains  were  permitted  to  wink 
at  accidents  without  hazard  to  the  owners,  and  so 
always  enable  them  to  throw  past  losses  on  Insurers. 
This  case  certainly  went  beyond  Fitzherbert  v.  Mather, 
1 T.  R.  12«  for  tbe  captain  had  nothlDg  to  do  with  the 
Insurance,  and  he  was  not  referred  to  by  the  plaiutiflls 
for  information.  What  however  he  knew  was  treated 
as  Impliedly  known  to  the  plaintiffs,  although  he  did 
not  tell  them  what  he  knew. 

The  next  case  is  Proodfoot  v.  Montejiore,  L.  R.,  2  Q. 
B-  Div.  611.  It  was  an  action  on  an  agreement  to  iu- 
iure  some  madder  belougiug  to  the  plaintiff.  Rees 
was  the  plaintiff's  agent  at  Smyrna  to  buy  and  ship 
madderfor  him}  and  Rees  had  bought  and  shipped 
for  the  plaintiff  a  cargo  of  madder  on  board  a  vessel, 
which  was  lost  soon  after  she  sailed.  Rees  knew  of 
the  loss,  and  mfght  have  Informed  the  plaintiff  of  It 
by  telegram,  but  he  purposely  refrained  from  doing  so 
In  order  that  tbe  plaintiff  might  be  able  to  Insure  in 
fgnoranoe  of  what  had  occurred.  Tbe  plaintiff  did  In 
fact  insure  tbe  cargo  before  he  knew  of  the  loss,  and 
the  slip  was  signed  oy  the  defendants  In  ignorance  of 
what  had  happened.  The  court  decided  against  the 
plaintiff,  although  he  personally  had  acted  in  good 
faith,  and  had  concealed  nothing  within  his  personal 
knowledge.  The  grounds  of  the  decision  are  given  on 
page  621,  and  are  as  follows:  **Kotwlthstanding  tbe 
dissent  of  00  eminent  a  Jurist  as  Mr.  Justice  Story,  we 


are  of  opinion  that  the  cases  of  FUzfuirberi  v.  Mother, 
1 T.  R.  12,  and  Qladstont  v.  King,  1  M.  &^  S.  85,  wer« 
well  decided;  and  that  if  an  agent  whose  duty  it  is,  in 
the  ordinary  course  of  business,  to  communicate  infor- 
mation to  his  principal  as  to  the  state  of  a  ship  and 
cargo,  omits  to  discharge  such  duty,  and  the  owner.  In 
the  abseooe  of  information  as  to  any  fact  material  to  be 
communicated  to  the  underwriter,  effects  an  Insur- 
ance, such  insurance  will  be  void,  on  the  ground  of 
concealment  or  misrepresentation.  The  insurer  is  en- 
titled to  assume,  as  the  basis  of  tbe  contract  between 
him  and  the  assured,  that  the  latter  will  communicate 
to  him  every  material  fact  of  which  the  assured  has, 
or  in  the  ordinary  course  of  business  ought  to  have, 
knowledge ;  and  that  tbe  latter  will  take  the  neces- 
sary measures,  by  the  employment  of  competent  and 
honest  agents,  to  obtain  through  the  ordinary  chan- 
nels of  Intelligence  In  use  in  the  mercantile  world,  all 
due  information  as  to  tbe  subject-matter  of  tbe  in- 
surance. This  condition  is  not  complied  with,  where 
by  the  fraud  or  negligence  of  tbe  agent,  the  party  pro- 
posing the  insurance  is  kept  In  ignorance  of  a  nuite- 
rial  fact,  which  ought  to  have  been  made  known  to 
the  underwriter,  and  through  such  ignorance  falls  to 
disclose  it.  It  has  been  said  indeed  that  a  party  de- 
siring to  Insure  is  entitled  on  paying  a  corresponding 
premium,  to  insure  on  tbe  terms  of  receiving  compen- 
sation in  the  event  of  the  subject-matter  of  tbe  in- 
surance being  lost  at  the  time  of  tbe  Insurance,  and 
that  he  ought  not  to  be  deprived  of  the  advantage 
which  he  has  paid  to  secure,  by  the  misconduct  of  his 
agent.  But  to  this  there  are  two  answers :  First,  that 
as  we  have  already  pointed  out,  the  Implied  condition 
on  which  the  underwriter  undertakes  to  insure^not 
only  that  every  material  fact  which  Is,  but  also  every 
fact  which  ought  to  be,  in  the  knowledge  of  the  as- 
sured, shall  be  made  known  to  him— is  not  fulfilled; 
secondly,  as  was  said  by  the  court  in  Fiieherhert  v. 
Mather,  1 T.  R.  12,  where  a  loss  must  fall  on  one  of 
two  innocent  parties  through  the  fraud  or  negligence 
of  a  third.  It  ought  to  be  borne  by  the  party  by  whom 
the  person  guilty  of  fraud  or  negligence  has  been 
trusted  or  employed.  By  thus  holding,  we  shall  pre- 
vent the  tendency  to  fraudulent  concealment  on  the 
part  of  masters  of  vessels  and  agents  at  a  distance  in 
matters  on  which  they  ought  to  communicate  infor- 
mation to  their  prlncipals^as  also  any  tendency  on  the 
part  of  principals  to  encourage  their  servants  and 
agents  so  to  act.*' 

The  last  authority  which  it  is  necessary  to  refer  to 
is  Stribley  v.  Imperial  Marine  Jna.  Co.,  1  Q.  B.  Div.  507. 
It  was  an  action  by  the  owners  of  a  ship  for  a  total 
loss ;  and  one  point  raised  was,  whether  the  fact  that 
the  captain  had  not  Informed  tbe  plaintiff,  and  that 
he  therefore  bad  not  informed  tbe  defendants  of  the 
fact  that  the  vessel  had  encountered  a  storm  and  lost 
an  anchor  before  tbe  policy  was  effected,  vitiated  the 
policy.  It  was  held  that  it  did  not.  I  understand  this 
decision  as  In  substance  similar  to  Qladstone  v,  King, 
1  M.  &  &  85. 

The  principle  on  which  Fiteherbert  v.  Mather,  1  T.  R. 
12,  and  Gladstone  v.  King,  1  M.  &  S.  85,  are  based  has 
been  much  discussed,  and  as  stated  by  the  court  in 
Proudfoot  V.  Montejiort,  L.  R.,  2  Q.  B.  Div.  511,  Mr. 
Justice  Story,  in  Rugglee  v.  Qeneral  Interest  Ins.  Co.,  4 
Mas.  74,  declined  to  follow  it.  His  view  however  Is 
opposed  to  that  of  the  Supreme  Court  of  the  United 
States  (12  Wheat.  408),  and  to  that  of  Phillips,  $  549, 
and  I>uer,  and  has  not  been  adopted  In  this  country. 
It  appears  to  me  to  be  established  by  the  cases  to 
which  1  have  referred,  that  In  order  to  prevent 
fraud  and  willful  ignorance  on  the  part  of  persons  ef- 
fecting insurances,  no  policy  can  be  enforced  by  an  as- 
eured  who  has  been  deliberately  kept  in  ignorance  of 
material  facts  by  some  one,  whose  moral  If  not  legal 
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duty  it  was  to  iuform  him  of  them,  and  who  has  beeu 
kept  in  such  isnoranoe  purposely,  in  order  that  he 
might  be  able  to  effect  the  insurance  without  disclos- 
ing those  facts. 

The  person  who  allows  the  assured  to  effect  a  policy 
under  such  circumstances  as  I  am  now  supposing  does 
not  act  fairly  to  the  underwriters,  and  although  such 
person  may  owe  them  no  legal  duty,  the  assured  can- 
not in  fairness  hold  the  underwriters  to  the  contract 
into  which  they  have  in  fact  entered  under  these  cir- 
cumstances. The  assured  may  himself  be  perfectly 
innocent  when  he  effects  the  insurance ;  but  as  soon 
as  he  is  informed  of  the  facts  it  ceases  to  be  right  on 
his  part  to  take  advantage  of  the  concealment  with- 
out which  that  insurance  would  not  have  been  ef- 
fected. In  other  words,  the  assured  cannot  take  ad- 
vantage of  the  ignorance  in  which  he  has  been  im- 
properly kept  by  one  who  ought  to  have  told  him  the 
truth.  If  it  was  the  legal  duty  of  the  person  who  has 
so  kept  him  in  ignorance  to  inform  him  of  the  facts 
concealed,  It  is,  I  think,  clearly  settled  that  he  cannot 
avail  himself  of  his  own  personal  ignorance  of  them. 
But  if  there  is  no  such  legal  duty  to  him,  the  same 
consequence  appears  to  me  to  follow  if  there  was  a 
moral  duty  to  tell  him  the  truth.  He  may  exclude  all 
legal  duty  to  be  informed  of  what  has  occurred  by  giv- 
ing instructions  dispensing  with  information;  and 
such  instructions  may  be  given  for  reasons  which  ex- 
clude all  inference  of  fraudulent  intent  on  His  part. 
But  in  such  a  case  it  appears  to  me  that  he  cannot  en- 
force a  contract  of  insurance  obtained  by  such  unfair 
means  as  those  supposed. 

In  my  opinion,  2  Duer,  647,  and  1  Phillips,  §  537,  are 
both  right  in  contending  that  fraud  on  the  part  of  the 
assured  is  not  essential  to  discharge  the  underwriters 
on  the  ground  of  misrepresentation  or  concealment. 
It  is  a  condition  of  the  contract  that  there  is  no  mis- 
representation or  concealment  either  by  the  assured  or 
by  any  one  who  ought  as  a  matter  of  business  and 
fair  dealing  to  have  stated  or  disclosed  the  facts  to 
him  or  to  the  underwriter  for  him. 

If  this  view  of  the  law  be  correct,  it  follows  that  the 
plaintiffs  cannot  recover  in  this  action.  The  omis- 
sion of  Murison  to  tell  the  plalntiflSs  what  he  knew, 
and  the  remarkable  course  his  firm  took  of  dlscontin- 
\iing  negotiations  themselves,  and  of  putting  the 
plaintiflls  in  direct  communication  with  Rose,  Thomp- 
son, Young  &  Co.  are  only  to  be  explained  upon  the 
theory  that  the  plaintiffs  were  purposely  kept  in  ig- 
norance, in  order  that  they  might  insure  on  more  fa- 
vorable terms  than  they  otherwise  might  have  done. 
It  appears  to  me  to  have  been  clearly  Murison's  duty 
to  the  plaintiffs  to  give  them  the  information  he  had, 
so  that  they  might,  by  disclosing  what  they  knew  and 
increasing  their  offer,  cover  the  increased  risk.  Muri- 
son was  not  a  stranger  under  no  obligations  to  the 
plaintiffii.  He  was  employed  by  them  to  effect  an  in- 
surance, and  whilst  so  employed  he  acquired  impor- 
tant knowledge  respecting  the  ship.  I  cannot  doubt 
that  it  was  his  duty  to  disclose  this  to  the  plaintlffis, 
and  not  to  let  them  go  on  to  insure  in  ignorance  of 
what  it  was  of  the  utmost  imi>ortance  they  should 
know. 

The  plain tiflSs  cannot,  in  my  opinion,  obtain  any  ad- 
vantage from  this  breach  of  duty  to  themselves.  As 
between  themselves  and  the  defendant,  the  plaintiffs 
are  the  persons  to  suffer  from  the  mistaken  view  their 
own  agents  tooK  o\  their  own  duty.  Their  conduct 
vitiates  this  policy,  although  it  was  not  effected 
through  them,  nor  until  after  their  agency  had  ceased ; 
for  had  it  not  been  for  their  breach  of  duty  the  policy 
could  never  have  been  effected  for  the  premium  which 
the  plaintiffs  paid. 

I  have  not  based  my  judgment  on  the  maxim  that 
the  knowledge  of  an  agent  is  the  knowledge  of  his 


principal,  for  like  the  master  of  the  rolls,  I  distrust 
such  general  expressions,  which  are  quite  as  likely  to 
mislead  as  not.  But  for  the  reasons  I  have  stated,  the 
decision  of  Day,  J.,  was  in  my  opinion  erroneous,  and 
judgment  ought  to  be  entered  for  the  defendant,  witb. 
costs  here  and  below. 

LoPBS,  L.  J.  I  have  arrived  at  the  same  oonclasion 
as  Lord  Justice  Liudley,  but  the  case  is  so  important 
that  I  wish  to  give  a  separate  judgment  stating  my 
reasons. 

It  is  unnecessary  to  state  the  facts  of  this  case. 
They  have  been  already  fully  stated,  and  are  undia- 
puted.  I  purpose  shortly  to  state  the  conclusion  at 
which  I  have  arrived  after  much  consideration,  and 
my  reasons  for  that  conclusion. 

It  is  clear  law  that  if  the  policy  sued  in  this  aottoa 
had  been  effected  through  the  agents  to  whom  the 
material  communication  was  made,  and  who  trap- 
pressed  it,  the  assured,  thought  ignorant  of  the  oom- 
munication,  could  not  have  recovered  from  the  un- 
derwriters, because  there  had  been  a  concealment  of  a 
material  fact  by  the  agent  of  the  assured.  The  knowl- 
edge of  the  agent  in  such  circumstances  would  be  the 
knowledge  of  the  principal— a  phrase  which  I  under- 
stand to  mean  that  the  principal  is  to  be  as  responsible 
for  any  knowledge  of  a  material  fact  acquired  by  his 
agent  employed  to  obtain  the  insurance,  as  if  he  had 
acquired  it  himself. 

In  what  does  the  present  case  differ  from  the  one 
above  stated,  where  the  law  is  clear?  It  differs  only 
in  this,  that  here  the  policy  was  effected  not  through 
the  agent,  who  had  acquired  and  concealed  the  infor- 
mation in  order  that  his  principal  might  effect  an  in- 
surance upon  favorable  terms,  but  through  another 
ag^nt  subsequently  employed,  who  as  well  as  his  prin- 
cipal was  innocent  of  any  previous  concealment. 

The  plaintiffs*  contention  Is  that  it  is  only  the  con- 
cealment of  material  facts  by  the  agent  who  effSeccs  the 
policy  that  vitiates  it,  not  the  concealment  by  any 
other  agent.  And  the  learned  judge  in  the  court  be- 
low so  held.  The  question  raised  seems  to  be  whettier 
if  an  agent  employed  to  effect  an  insurance  purposely 
omits  to  communicate  material  facts,  which  came  to 
his  knowledge  during  his  employment  (facts  which  it 
was  his  duty  to  communicate  to  his  principal),  it  is  a 
concealment  which  will  avoid  an  insurance  effected 
by  an  innocent  principal  through  another  agent,  Ig- 
norant of  any  such  concealment.  Authority  and 
principle  compel  me  to  answer  that  question  In  the  af» 
flrmative. 

I  will  first  deal  with  the  authorities.  The  eariiest 
is  FitsherbeH  v.  Mather,  1  T.  R.  12.  In  that  case  it 
seems  to  have  been  held  that  where  the  conduct  of  the 
assured  was  wholly  free  from  blame  or  suspicion,  his 
policy  was  avoided  by  the  concealment  and  virtual 
misrepresentaticm  of  an  agent  who  had  no  authority 
to  procure  or  direct  the  insurance.  He  was  the  con- 
signor and  shipper  of  the  goods  insured.  The  judges 
thought  the  letter  was  a  misrepresentation.  The  court 
clearly  thought  that  it  was  the  duty  of  the  agent  to 
have  given  information  of  the  loss.  The  concealment 
of  the  agent  was  the  ground  of  the  decision.  The  as- 
sured was  held  to  be  affected  by  the  concealment  of  au 
agent  other  than  an  agent  employed  to  obtain  an  in- 
surance. 

The  next  case  is  Oladatone  v.  King,  1  M.  &  9.  85. 
The  insurance  was  on  a  ship  on  a  specified  voyage.  It 
was  made  after  the  risk  had  commenced,  but  by  its 
terms  (lost  or  not  lost)  it  related  to  their  commence- 
ment,  and  covered  all  prior  losses.  When  the 
policy  was  effected,  no  such  loss  was  known  to  the 
owners  to  have  occurred ;  but  a  partial  loss  had  in 
fact  occurred,  which  the  master  had  neglected  to  com- 
municate, although  the  Information  might  have  been 
given  in  time  to  have  governed  the  terms  of  the  inBnl^- 
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anoe.  He  had  ia  fact  written  to  his  owners  after  the 
loss  had  happened,  and  they  were  in  possession  of  the 
letter  when  they  effected  the  policy ;  bat  it  contained 
no  mention  of  the  loss,  nor  does  it  appear  from  the 
report  that  ttiis  letter  was  shown  to  the  onderwritars, 
or  that  any  representation  was  made  to  them  founded 
npon  its  contents.  In  respect  to  them  the  case  was 
simply  that  of  the  concealment  of  a  loss,  which  was 
unknown  to  the  assured,  but  which  their  agoat  was 
bound  to  communicate,  and  mi^ht  have  communi- 
cated—and it  was  so  treated  by  all  the  judges.  It  was 
for  the  recovery  of  the  partial  loss  that  the  action  was 
brought,  and  it  was  the  opinion  of  the  court  that  the 
concealment  of  the  master,  although  not  being  fraud- 
ulent, it  did  not  operate  to  avoid  the  policy,  yet  ex- 
onerated the  underwriters  from  the  payment  of  the 
loss.  Lord  Elleuborough  remarked  that  unless  this 
rule  was  adopted  the  master  would  be  instructed  to 
remain  silent  in  all  similar  cases,  and  then  the  under- 
writers would  incur  the  certainty  of  being  rendered 
liable  for  all  antecedent  average  losses  that  they  could 
not  prove  to  have  been  known  to  the  assured. 

These  decisions  establish  that  the  knowledge  of  an 
agent  not  authorized  to  insure  mAy  be  imputed  to  his 
principal,  so  that  his  silence  shall  have  the  effect  of  a 
concealment  avoiding  the  policy  and  exonerating  the 
underwriters  from  the  loss.  They  seem  to  me  a  for^ 
tiori  cases  to  the  present.  The  master  had  nothing  to 
do  with  the  insurance.  His  knowledge  was  however 
Imputed  to  the  plaintiffis,  although  he  did  not  commu- 
nicate to  them  what  he  knew. 

Proudfoot  V.  MonUfiore,  L.  R.,  2  Q.  B.  Div.  611,  is  a 
comparatively  recent  case.  The  plaintiff,  in  Manches- 
ter, employed  an  agent  at  Smyrna,  who  purchased 
and  shipped  for  him  there  a  cargo  of  madder,  of  which 
he  advised  him  on  the  12th  of  January,  and  forwarded 
the  shipping  documents  on  the  19th.  The  ship  sailed 
on  the  23d  of  that  month,  and  went  ashore  the  same 
day,  whereby  there  was  a  total  loss  of  the  cargo. 
Next  day  the  agent  had  intelligence  of  the  loss,  and 
might  have  telegraphed  the  casualty  to  his  princigal 
immediately,  but  refrained  on  purpose  that  his  prin- 
cipal might  insure  the  cargo.  On  the  26th,  whicb  was 
the  earliest  post  day  for  England,  he  announced  the 
loss  to  his  principal  by  letter.  Meanwhile,  before  the 
arrival  of  the  letter,  but  after  the  loss  had  been  posted 
in  Lloyd's  Li^t,  the  principal  effected  an  insurance  on 
the  cargo.  It  was  held  that  the  policy  was  void  on  the 
ground  of  concealment  of  material  facts  known  to  the 
agent,  and  therefore  known  to  the  principal.  All  the 
cases,  both  English  and  American,  were  reviewed, 
and  the  judgment  of  the  court,  consisting  of  Cock- 
bum,  C.  J.,  Blackburn  and  Shoe,  JJ.,  was  delivered 
by  Oockbum,  C.  J.,  and  unless  that  judgment  is  over- 
ruled it  is  clear  that  an  assured  cannot  recover  on  a 
policy  when  he  has  designedly  been  kept  in  ignorance 
of  material  facts  by  somebody  whose  duty  it  was  to 
communicate  them.  The  chief  justice  in  his  judg- 
ment says  (p.  519) :  '*  There  was  no  fraud  or  undue 
concealment  by  the  plaintiff"  (the  assured)  **  of  a  ma- 
terial fact  within  his  personal  knowledge.  On  the 
other  band,  it  is  clear  that  the  fact  of  the  loss  of  the 
vessel  might  have  been  communicated  to  him  by  Rees 
by  means  of  the  telegraph,  but  was  purposely  kept 
back  by  the  agent,  for  the  fraudulent  purpose  of  ena- 
bling the  plaintiff  to  insure.  We  think  it  clear,  look- 
ing to  the  position  of  Rees,  as  agent  to  purchase  and 
ship  tbe  cargo  for  the  plaintiff,  that  it  was  his  duty  to 
communicate  to  his  principal  the  disaster  which  had 
happened  to  tbe  cargo;  and  looking  to  the  now  gen- 
eral use  of  the  electric  telegraph,  in  matters  of  mer- 
cantile interest,  between  agents  and  their  employers, 
we  think  it  was  the  duty  of  the  agent  to  communicate 
with  bis  employers  by  this  speedier  means  of  commu- 
oioation.''    Further  on  the  chief  justice  says  (p.  621) : 


''That  if  an  agent  whose  duty  it  is  in  the  ordinary 
course  of  business  to  communicate  information  to  his 
principal  as  to  the  state  of  a  ship  and  cargo,  omits  to 
discharge  such  duty,  and  the  owner,  In  the  absence  of 
information  as  to  any  fact  material  to  be  communi- 
cated to  the  underwriter,  effects  an  insurance,  such  in- 
surance will  be  void  on  the  ground  of  concealment  or 
misrepresentation.*'  Then  come  these  very  important 
words:  ^The  insurer  is  entitled  to  assume,  as  the 
basis  of  the  contract  between  him  and  the  assured, 
that  the  latter  will  communicate  to  him  every  mate- 
rial fact  of  which  the  assured  has,  or  in  the  ordinary 
course  of  business  ought  to  have,  knowledge,  and  that 
the  latter  will  take  the  necessary  measures  by  the  em- 
ployment of  competent  and  honest  agents  to  obtain 
through  the  ordinary  channels  of  intelligence  in  use 
in  the  mercantile  world  all  due  Information  as  to  the 
subject-matter  of  the  insurance.  This  condition  is  not 
complied  with  when  by  the  fraud  or  negligence  of  the 
agent,  the  pai*ty  proposing  the  insurance  is  kept  in  ig- 
norance of  a  material  fact  which  ought  to  have  been 
made  known  to  the  underwriter,  and  through  such 
ignorance  fails  to  disclose  it."  The  case  we  are  now 
considering  is  a  much  stronger  case  than  Proudfoot  v. 
MoiiUJiore,  L.  R.,  2  Q.  B.  Div.  511,  for  here  the  agent, 
who  designedly  withheld  material  information,  was 
at  the  time  employed  by  the  assured  to  effect  an  in- 
surance. 

The  case  of  StrUfley  v.  Imperial  Marine  In8,  Co.,  1 
Q.  B.  Div.  507,  does  not  appear  to  me  to  carry  the  mat- 
ter beyond  the  cases  already  cited. 

Tbe  authorities  therefore  support  the  conclusion  at 
which  I  have  arrived. 

I  fail  however  to  see  why  in  principle  there  should 
be  any  distinction  between  the  case  where  the  insur- 
ance is  effected  by  the  agent  who  obtained  the  infor- 
mation, and  when  it  is  effected  bj  another  agent  em- 
ployed about  the  insurance. 

In  both  cases  the  assured,  by  a  suppression  of  what 
ought  to  have  been  communicated  to  him,  obtains  an 
insurance  which  he  would  not  otherwise  have  got. 
The  underwriters  are  as  much  misled  In  the  one  case 
as  the  other.  In  both  cases  there  is  misconduct  on 
the  part  of  the  agent  of  the  assured;  in  both  cases 
the  underwriters  are  free  from  blame.  It  seems  to 
me  unjust  and  against  public  policy  that  a  person,  • 
through  whose  agent's  fault  the  mischief  has  hap- 
pened, should  profit  to  the  detriment  of  those  who  are 
in  no  way  in  fault. 

On  the  ground  of  the  implied  contract  between  the 
parties,  I  am  of  opinion  too  that  the  defendant  is  en- 
titled to  succeed.  The  concealment  by  an  agent  who 
is  bound  to  give  the  intelligence  violates  the  under- 
taking on  which  the  contract  is  founded,  in  the  same 
way  as  a  similar  concealment  by  a  principal.  The  un- 
derwriter has  a  right  to  believe,  when  he  accepts  the 
risk,  that  he  is  placed  in  possession  of  all  the  informa- 
tion which  the  assured  himself  has,  or  which  it  was 
the  duty  of  any  agent  of  his '  to  communicate.  The 
underwriter  does  not  intend  to  insure  risks  concealed 
by  some  agent  employed  to  obtain  an  insurance,  who 
ought  to  have  communicated  them  to  his  principal, 
any  more  than  he  does  risks  concealed  by  the  agent 
actually  effecting  the  insurance,  or  concealed  by  the 
principal  himself. 

It  is  admitted  that  freedom  from  misrepresentation 
or  concealment  is  a  condition  precedent  to  the  right 
of  the  assured  to  insist  on  the  performance  of  the 
contract,  so  that  on  a  failure  of  the  performance  of 
the  condition  the  assured  cannot  enforce  the  contract ; 
but  it  is  insisted  also  that  If  the  misrepresentation  or 
concealment  is  by  an  agent,  it  does  not  vitiate  the 
policy  where  the  principal  is  innocent,  unless  the 
agent  be  tbe  agent  employed  to  effect  the  insurance. 
I  cannot  accede  to  that.    I  think  there  must  be  a  free- 
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dom  from  misrepresentation  or  ooncealmeiit,  not  only 
so  far  as  the  agent  by  or  through  whom  the  polioj  is 
effeoted  is  oonoemed,  bat  in  respect  of  anj  agent  em- 
ployed by  the  assured  to  obtain  the  policy,  whose 
duty  it  was  to  communicate  material  facts  to  bis  prin- 
cipal. 

Any  more  limited  construction,  to  my  mind,  would 
be  against  public  policy,  against  principle,  contrary  to 
authority,  and  would  tend  to  encourage  fraud  and 
collusion  in  transactions  where  uberrima  fides  is  es- 
sential. 

The  appeal,  in  my  opinion,  must  be  allowed. 

Appeal  aUotoed. 

Lord  Esher,  M.  R.,  dissented. 


ORIMINAL  LA  W--EVIDENCE^PRI80NBR8  TS8T1- 
MONY  AT  CORONEieS  Ilf QUEST. 

NEW  YORK  CX)nBT  OF  APPEALS.  OOT.  6^  1888. 

PBOP7.K  V.  MONDON.* 

Defendant  was  an  Italian  laborer,  haying  an  imperfect  under- 
standing of  the'EngUsh  language .  He  was  under  arrest , 
without  warrant,  charged  with  murder.  A  coroner*8  in- 
.  ^uest  was  being  held.  The  prisoner  was  taken  by  the 
iherUf ,  in  whose  custody  he  was,  and  whose  power  he 
could  not  resist,  before  the  ooroner*s  Inquest  then  tsa- 
gaged  in  an  Investigation  against  himself.  He  did  not  go 
there  Tolantarily .  He  was  sworn  by  theooroner  as  a  wit- 
ness: was  without  ooan8el,and  without  means  to  employ 
counsel.  He  was  not  informed  that  he  could  not  be  com- 
pelled to  be  a  witness  against  himself,  nor  that  he  need  not 
give  an  answer  which  would  tend  to  criminate  himself. 

H«Id,  that  the  prisoner's  attendance  before  the  coroner  was 
compulsory,  and  the  testimony  taken  was  involuntary  and 
inadmissible  under  the  Constitution. 

APPEAL  from  judgment  of  General  Term,  Fourth 
Department,  affirming  a  judgment  and  conviction 
of  defendant  of  murder  In  the  first  degree.  The  opin- 
ion states  the  case. 

fi.  Clay  HaXU  for  appellant. 

Eugene  E.  Sheldon^  for  respondent. 

RapaiiLO,  J.  The  appellant  was  conrioted  at  a  court 
of  oyer  and  terminer,  held  in  Herkimer  county,  in  May, 
188ft,  of  the  crime  of  murder  in  the  first  degree,  for 
killing  one  John  Wishart,  and  was  sentenced  to  death. 
On  appeal  to  the  Supreme  Court,  the  conviction  was 
affirmed  at  a  General  Term,  held  in  Syracuse,  in  No- 
vember, 1885.  Boardmau  and  Hardin,  JJ.,  delivered 
opinions  for  affirmance,  and  Foliet,  J.,  delivered  a  dis- 
senting opinion.  The  case  now  comes  before  as  on 
appeal  from  the  judgment  of  affirmance. 

Numerous  exceptions  were  taken  at  the  trial,  and 
after  a  careful  examination  we  concur  in  the  conclu- 
sion reached  by  the  Supreme  Court  as  to  all  of  the 
points  raised  on  behalf  of  the  appellant,  except  the 
one  upon  which  the  learned  judges  who  heard  the  case 
at  General  Term  differed  tn  opinion,  and  we  shall 
therefore  confine  our  discussion  to  that  point. 

The  question  in  difference  was  the  admissibility  in 
evidence  upon  the  trial  of  the  prisoner  of  statements 
alleged  to  have  been  made  by  him  on  his  examination 
under  oath  at  the  coroner's  inquest  held  upon  the  body 
of  the  deceased  after  it  had  been  found,  which  was  a 
considerable  time  subsequent  to  the  killing.  The  evi- 
dence connecting  him  with  the  crime,  aside  from  his 
alleged  confession  to  members  of  his  family,  and  af- 
terward to  the  officer  having  him  in  custody,  was  cir- 
cumstantial, but  no  question  as  to  its  sufficiency  arises 
here.    After  the  finding  of  the  body  of  the  deceased 

*  BeverslBg  88  Hun,  188. 


the  defendant  was  arrested,  without  warrant,  aa  the 
suspected  murderer.  While  he  was  thus  in  coatody 
the  coroner  impanelled  a  jury  and  held  an  inqueat, 
and  the  defendant  was  called  as  a  witness  before  the 
inquest,  and  was  examined  by  the  district  attorney 
and  by  the  coroner.  The  prisoner  was  an  ignonuit 
Italian  laborer,  unfamiliar  with  the  English  langaan^ 
He  was  unattended  by  counsel,  and  it  does  not  appear 
that  he  was  in  any  manner  informed  of  his  rights,  or 
that  he  was  not  bound  to  answer  questions  tending  to 
criminate  him.  He  was  twice  examined ;  on  the  first 
occasion  the  examination  was  taken  by  questions  pot 
either  by  the  district  attorney  or  by  the  coroner, 
and  the  result  written  down  by  the  coroner,  who 
then  read  the  evidence  over  to  him,  line  by  line,  and 
asked  him  if  he  understood  it,  and  If  it  was  the  truth* 
and  he  said  It  was,  and  the  coroner  then  re-swore  him 
to  the  deposition. 

The  coroner  testifies  that  he  came  to  the  condaaion 
that  the  defendant  did  not  understand  English  weU 
enough  to  be  examined ;  that  on  taking  the  evidence, 
which  was  signed  by  him,  no  interpreter  was  used ; 
that  the  interpretor  was  used  on  a  subsequent  day ; 
that  the  defendant  made  no  corrections  or  suggeetiona 
while  the  deposition  was  being  read  to  him ;  that  he 
(the  coroner)  became  satisfied,  after  taking  defend- 
ant's testimony  on  the  first  day,  that  it  ought  to  be 
taken  through  an  interpreter,  and  thought  they  might 
get  It  a  little  better  and  a  little  fuller. 

The  court  thereupon  reserved  its  decision  as  to  the 
admissibility  of  evidence  until  the  opening  of  the  court 
on  the  following  day. 

The  coroner  was  then  asked  various  questions  aa  to 
what  the  defendant  had  stated  at  the  coroner's  inquest 
as  to  his  having  been  on  the  ground  where  the  body  of 
deceased  was  found ;  as  to  when  he  had  last  seen  the 
deceased  alive ;  as  to  where  deceased  was  then  going; 
whether  he  was  alone;  as  to  the  whereabouts  of  the 
defendant  on  the  day  the  deceased  disappeared ;  aa  to 
threats  made  by  deceased  to  have  the  defendant  ar- 
rested for  marrying  the  daughter  of  deceased  while 
having  another  wife  living;  as  to  disputes  between  de- 
ceased and  defendant  on  that  subject,  and  other  quee- 
tions  tending  to  establish  the  theory  of  the  proeeon- 
tion  as  to  the  motive  of  the  defendant  In  committing 
the  murder.  Some  of  the  statements  of  the  prisoner 
on  his  examination,  as  testified  to  by  the  coroner,  con- 
firmed the  theory  of  the  prosecution  as  to  the  hostile 
feeling  between  the  prisoner  and  the  deceased,  and 
the  quarrels  which  had  taken  place  between  thero,  but 
the  others  were  denials  of  Implicating  circumstances. 

Each  of  the  questions  thus  put  to  the  coroner,  as  to 
what  the  prisoner  had  testified  to  was  specifically  ob- 
jected to.  The  objections  were  overruled,  and  excep- 
tions duly  taken. 

The  deposition  taken  by  the  coroner,  as  before 
stated,  was  not  offered  in  evidence,  but  the  coroner, 
in  e^iving  his  testimony,  referred  to  it  to  refresh  his 
recollection  with  respect  to  the  testimony  given  by 
the  defendant  on  the  Inquest. 

The  coroner  also  testified  that  a  club  which  was 
found  near  the  body  of  deceased  was  produced  at  the 
inquest,  before  the  taking  of  testimony  began ;  that 
the  defendant  had  then  been  Informed  that  he  was 
charged  with  the  murder  of  the  deceased,  and  on  the 
production  of  the  club  exclaimed,  **  Me  no  kill  old 
John  with  that  dub,"  and  appeared  nervous  and  ex- 
cited. 

It  thus  appeared  that  when  the  prisoner  was  called 
upon  to  make  his  statements  on  oath  before  the  coro- 
ner, he  stood  in  the  attitude  of  an  accused  person, and 
was  required  to  answer  for  himself,  as  a  party,  and 
not  as  a  mere  witness  to  aid  the  coroner  In  Investigat- 
ing the  cause  of  the  death  of  the  deceased.    The  cause 
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of  death  was  evideuK  The  body  had  been  examiDed, 
with  the  marks  of  violeuce  plainly  apparent,  the 
bruised  head,  the  fractured  skull,  and  the  broken  olub 
lying  near  it,  with  hair  still  adhering  to  it.  It  was 
evident  that  a  crime  had  been  committed.  From  the 
time  that  a  felonious  homicide  was  established,  the 
proceedings  assumed  the  form  of  a  criminal  investiga- 
tion. Bendrickaon  v.  PtopU,  per  Gardiner,  J.,  10 
N.  Y.  49. 

By  section  777  of  the  Code  of  Criminal  Procedure  it 
became  the  duty  of  the  jury,  if  the  death  was  occa- 
sioned by  criminal  means,  to  find  who  was  guilty 
thereof,  and  on  such  finding  the  coroner  was  empow- 
ered to  issue  his  warrant  for  the  arrest  of  the  guilty 
party  if  not  already  in  custody.  From  that  time  the 
prisoner  occupied  the  position  of  a  person  accused  of 
crlme,and  his  situation  was  similar  to  that  of  such  a  per- 
son before  an  examining  magistrate,  **and  although 
the  tribunal  might  be  different,  yet  upon  principle  his 
rights  would  be  the  same  in  both  cases."  10 N.  Y.  48. 
And  in  Teachout  v.  People,  41  id.  9,  Woodruff,  J.,  in 
commenting  upon  the  case  of  McMahon  v.  Peop{e,say8 : 
*'The  coroner  was  acting  substantially  in  the  place  of 
an  examining  magistrate,  and  the  fact  that  the  pris- 
oner was  held  under  arrest  without  warrant  could  not 
make  his  protection  against  such  an  inquisition  less 
imperative/*  And  at  page  12  the  learned  judge  says, 
that  declarations  made  under  examination  with  such 
a  charge  depending  should  be  excluded  except  where 
obedience  to  the  statutory  precautions  is  observed. 

The  admissibility  of  examinations  in  evidence  upon 
trial  of  the  offender  has  been  passed  upon  in  many 
English  cases,  but  the  whole  subject  has  been  so  thor- 
oughly discussed  in  three  oases  in  this  court  that  it  it 
not  necessary  to  refer  particularly  to  the  English  au- 
thorities. 

In  Hendrickson  v.  People,  10  N.  Y.  18,  the  wife  of 
the  defendant  died  suddenly  in  the  morning,  and  in 
the  evening  of  the  same  day  a  coroner' s  Inquest  was 
held.  The  defendant  was  called  and  sworn  as  a  wit-, 
ness  upon  the  inquest.  At  that  time  it  did  not  appear 
that  any  crime  had  been  committed,  or  that  the  de- 
fendant had  been  charged  with  any  crime,  or  even 
Bospected,  except  so  far  as  the  nature  of  some  of  the 
questions  asked  of  him  might  Indicate  such  a  suspi- 
cion. On  his  subsequent  trial  on  an  indictment  for 
themnrderof  his  wife,  the  statements  made  by  him 
at  the  coroner's  Inquest  were  held  admissible,  on  the 
ground  that  he  was  not  examined  as  a  party  charged 
with  the  crime;  that  it  had  not  appeared  even  that  a 
crime  had  been  committed,  and  that  he  had  simply 
testified  as  a  witness  on  the  Inquiry  as  to  the  cause  of 
the  death. 

In  People  v.  McMahon,  15  N.  Y.  884,  the  defendant 
was  arrested  by  a  constable,  without  warrant,  on  a 
charge  of  having  murdered  his  wife.  The  constable 
took  him  before  the  coroner,  who  was  holding  an  In- 
quest on  the  body,  by  whom  he  was  sworn  and  exam- 
ined as  a  witness.  It  was  held  that  the  evidence  thus 
given  was  not  admissible  on  the  prisoner's  trial  for  the 
murder,  and  his  conviction  was  reversed  upon  that 
ground.  In  the  Judgment  all  the  judges  who  heard 
the  case  concurred. 

The  next  case  is  Teachout  v.  People,  41 N.  Y.  7.  In 
that  case  the  defendant  appeared  at  the  coroner's  in- 
quest, in  pursuance  of  a  subpoena  to  testify,  and  yol- 
tintarlly  attended.  He  was  not  under  arrest,  but  was 
informed  by  one  Dalley  that  It  wa*  charged  that  his 
wife  had  l>eeu  poisoned,  and  that  he  would  be  arrested 
for  the  crime.  Before  he  was  sworn  he  waslinformed 
by  the  coroner  that  there  were  rumors  that  his  wife 
came  to  her  death  by  foul  means,  and  that  some  of 
those  rumors  Implicated  him,  and  that  he  was  not 
obliged  to  testify  unless  he  chose.  He  said  he  had 
no  objection  to  telling  all  he  knew.  The  learned  judge 


delivering  the  opinion  precludes  It  by  a  reference  to 
these  facts  as  showing  tliat  the  statements  made  were 
voluntary  in  every  legal  sense,  and  held  that  a  mere 
consciousness  of  being  suspected  of  a  crime  did  not  so 
disqualify  him  that  his  testimony,  in  other  'respects 
freely  and  voluntarily  given  before  the  coroner,  could 
not  be  used  against  him  on  his  trial  on  a  charge  sul>- 
sequently  made  of  such  crime.  On  that  ground  he 
held  the  evidence  properly  admitted,  at  the  same  time 
referring  with  approval  to  the  MoMahon  case,  and  dis- 
tinctly limiting  the  rule  of  exclusion  to  those  within 
its  bounds. 

The  present  case  is  identical  in  all  its  essential  fea- 
tures with  the  McMahon  case.  In  both.cases  the  pris- 
oner had  been  arrested  without  warrant  as  a  sus- 
pected murderer.  While  under  arrest  he  was  taken 
by  the  officer  having  him  in  charge  before  the  ooro- 
ner*s  inquest,  and  exapained  on  oath  as  to  circum- 
stances tending  to  connect  him  with  the  crime.  The 
present  easels  even  more  clear  than  the  McMahon 
case,  for  here  the  homicide  had  been  shown  before  he 
was  examined,  the  prisoner  was  informed  that  be  was 
charged  with  the  murder,  the  alleged  Instrument  of 
death  was  produced,  and  the  prisoner  was  Interrogated 
as  to  his  motive  for  the  alleged  kliling,  his  where- 
abouts, and  other  inculpating  matters. 

There  has  been  no  case  overruling  the  McMahon 
case,  and  we  are  not  referred  to  any  decision,  either 
in  this  country  or  in  England,  at  variance  with  it, 
although  there  are  many  which  sustain  It,  and  even 
go  further  in  the  direction  of  excluding  examinations 
under  oath,  before  a  magistrate,  of  persons  afterward 
put  upon  trial  on  criminal  charges.  Rex  v.  Letois,  6 
C.  &  P.  161;  JRea;  v.  Daf^is,  id.  177;  WhHUng'9  case,  8 
id.  288;  Hawarth*8  case,  4  id.  254,  note. 

The  court  at  General  Term  in  the  present  case  seem 
to  regard  the  case  of  /^opZe  v.  McOloin,  91  N.  Y.  241, 
as  sustaining  the  course  pursued  by  the  prosecution, 
and  consequently  overruling  the  McMahon  case;  but 
a  brief  examination  will  show  that  there  is  no  analogy 
between  the  two  cases.  The  case  of  MoOloin  was  not 
that  of  the  examination  of  a  prisoner  on  oath  l>efore 
a  magistrate,  before  whom  he  was  taken  involuntarily 
while  in  custody,  and  Interrogated  by  the  magistrate, 
who  to  all  appearance  had  power  to  require  him  to  an- 
swer. But  it  was  a  clear  case  of  voluntary  confession. 
The  prisoner  was  not  taken  before  any  magistrate. 
While  under  arrest  he  said  to  the  inspector  of  police, 
who  had  him  In  charge,  that  he  would  make  a  state- 
ment. The  inspector  then  said  he  would  send  for 
Coroner  Herman  to  take  it.  The  coroner  was  then 
sent  for,  and  came  to  police  headquarters,  and  took 
down  in  writing  the  confession  dictated  by  the  pris- 
oner, the  coroner  asking  no  questions,  and  not  acting 
in  any  official  capacity,  but  as  a  mere  amanuensis  to 
take  down  the  confession  and  prove  the  contents. 
Whether  sworn  or  unsworn  Is  immaterial,  as  the  con- 
fession is  in  no  resi>ect  compulsory,  but  was  volun- 
tarily offered  by  the  prisoner.  It  was  not  taken  be- 
fore a  magistrate  upon  a  judicial  investigation  against 
the  person  accused  of  the  commission  of  the  crime.  It 
lacked  this  essential  element  of  the  McMahon  case, 
and  is  in  no  respect  in  confiict  with  It. 

Section  895  of  the  Code  of  Criminal  Procedure  is  also 
referred  to  as  superseding  the  McMahon  case.  That 
section  provides  that  ** a  confession  of  a  defendant, 
whether  In  the  course  of  judicial  proceedings,  or  to  a 
private  person,  can  be  given  In  evidence  against  him, 
unless  made  under  the  influence  of  fear  produced  by 
threats,  or  unless  made  upon  a  stipulation  of  the  dis- 
trict attorney  that  he  shall  not  be  prosecuted  there- 
for." 

The  rule  thus  established  Is  founded  upon  the  com- 
mon-law rule  oil  the  subject  of  confessions,  but  is 
much  more  definite  and  stringentr->,The  rule,*  as  laid 
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down  in  Hawkins,  is  stated  to  be  that  "  a  confession, 
whether  made  under  an  official  examination  or  in  dis- 
course with  private  persons,  which  is  obtained  from  a 
defendant  either  bj  the  flattery  of  hope  or  hy  the  im- 
pression of  fear,  however  slightly  the  emotions  may  be 
implanted,  is  not  admissible  in  evidence.*' 

By  the  section  of  the  Code  quoted,  the  fear  which 
is  required  to  exclude  the  confession  must  be  a  fear 
produced  by  threats,  and  the  hope  must  be  based  upon 
a  stipulation  of  the  district  attorney  promising  immu- 
nity from  prosecution  for  the  crime  confessed.  But 
I  do  not  apprehend  that  this  provision  was  intended 
to  apply  to  any  but  voluntary  confessions,  or  to 
change  the  statutory  rules  relating  to  the  examination 
of  prisoners  charged  with  crime.  The  Criminal  Code 
retains  the  provisions  of  the  Revised  Statutes  applica- 
ble to  such  examinations,  which  provisions  are  framed 
with  reference  to  the  constitutional  provision  that  no 
person  shall  in  any  criminal  case  be  compelled  to  be  a 
witness  against  himself.    Art.  1,  §  6. 

In  all  the  cases  in  which  reference  has  been  made  to 
the  subject,  it  seems  to  be  conceded  that  an  examina- 
tion of  a  person  arrested  on  a  criminal  charge,  con- 
ducted in  violation  of  the  statutory  provisions,  would 
not  be  admissible  in  evidence  against  him  on  his  trial 
for  the  offense.  To  take  a  prisoner  before  a  magistrate, 
swear  him,  subject  him  to  a  minute  interrogation  as 
to  the  circumstances  as  relied  upon  as  evidence  of  his 
guilt,  and  then  use  such  an  examination  on  his  trial, 
would  be  a  departure  from  our  system  of  criminal  ju- 
risprudence which  should  not  be  tolerated,  and 
whether  the  investigation  were  conducted  before  a 
committing  magistrate  or  before  a  coroner's  jury, 
could  make  no  substantial  difference,  provided  it  ap- 
peared that  a  homicide  had  l>een  committed,  and  the 
prisoner  was  brought  before  the  inquest  as  an  ac- 
cused person,  and  the  object  of  the  inquisition  was  to 
.  ascertain  his  guilt. 

The  McMahon  case  held  distinctly  that  an  exami- 
nation thus  conducted  t>efore  a  coroner's  jury  could 
not  be  used  on  the  trial  of  the  prisoner,  and  after  that 
decision  has  stood  for  nearly  a  quarter  of  a  century  as 
the  law  of  the  State,  it  would  require,  for  the  purpose 
of  overruling  it,  something  much  more  definite  than 
any  thing  that  can  be  found  in  the  Penal  Code  or  the 
Code  of  Criminal  Procedure. 

There  is  nothing  Indefinite  in  the  doctrine  of  that  case 
as  defined  and  limited  in  the  Teachout  case,  nor  am  I 
able  to  see  that  an  adherence  to  it  would  in  any  way 
embarrass  the  administration  of  criminal  justice  In 
the  State,  while  on  the  other  hand  it  Is  not  difficult  to 
see  that  a  departure  from  it  would  be  subversive  of 
some  of  the  fundamental  principles  of  our  criminal 
jurisprudence.  Nor  is  there  any  thing  in  the  exclu- 
sion of  such  evidence  inconsistent  with  section  385  of 
the  Code. 

The  evidence  sought  to  be  excluded  is  net  a  confes- 
sion, certainly  not  a  voluntary  confession,  but  an  offi- 
cial examination  on  oath  of  the  prisoner  while  in  cus- 
tody, in  which,  although  he  admits  some  facts  in  re- 
gard to  the  relations  between  him  and  the  deceased, 
he  denies  all  knowledge  of  the  crime,  he  denies  hav- 
ing seen  the  deceased  after  he  saw  him  on  the  railroad 
track  on  the  day  when  he  left  his  home,  and  he  denies 
ever  having  been  on  the  ground  where  the  body  was 
found.  These  denials  were  much  more  important  to 
the  prosecution  than  any  of  the  admissions  contained 
in  the  examination,  for  they- were  met  by  the  evi- 
dence of  the  prisoner's  subsequent  admissions  to  Sher- 
iff Brown,  which,  if  true,  showed  that  his  previous 
statements  under  oath  before  the  coroner's  inquest 
were  false.  This  mode  of  examining  and  involving  a 
prisoner  arrested  on  a  charge  of  crime  is  not  sanc- 
tioned by  the  provision  of  section  885  of  the  Penal 
Code,  which  declares  Tolontary  confessions  made  '*  in 


the  course  of  judicial  proceedings  *'  admissible  in  evi- 
dence. Those  words  do  not  necessarily  refer  to  a  jur 
dicial  examination  of  the  prisoner  on  the  subject  of 
the  charge  made  against  him.  The  object  of  aectiou 
385  is  to  declare  what  confessions  shall  be  deemed  toI- 
uutary,  and  therefore  admissible,  whether  made  oat 
of  court  to  a  private  person,  or  in  court,  or  in  the 
course  of  any  judicial  proceeding  between  any  parties. 
The  examination  of  a  prisoner  on  oath  before  a  magia- 
trate  on  the  subject  of  the  charge  made  against  him 
is  condemned  in  the  McMahon  case,  and  those  apon 
which  it  rests,  in  the  Teckchout  case,  and  by  the  stat^ 
utes  which  prohibit  such  examinations.  Code  Orini. 
Proc,  §6  188, 186, 188;  2Bev.  Stats.  706,  §§  U,  15, 16. 

The  three  cases  which  have  been  cited,  the  Hen- 
dricikaon  case,  the  McMahon  case,  and  the  TeachotU 
case,  draw  the  line  sharply,  and  define  clearly  in  what 
cases  the  testimony  of  a  witness  examined  before  a 
coroner's  inquest  can  be  used  on  his  subsequent  trial, 
and  in  what  cases  it  cannot.  Where  a  coroner's  in- 
quest is  held  before  it  has  been  ascertained  that  a 
crime  has  been  committed,  or  before  any  person  has 
l>een  arrested  charged  with  the  crime,  and  a  witness 
is  called  and  sworn  before  the  coroner's  juiy,  the  tes- 
timony of  the  witness,  should  he  afterward  be  charged 
with  the  crime,  may  be  used  against  him  on  his  trial, 
and  the  mere  fact  that  at  the  time  of  his  examination 
he  was  aware  that  a  crime  was  suspected,  and  that  he 
was  suspected  of  being  the  criminal,  will  not  prevent 
his  being  regarded  as  a  mere  witness  whose  testimony 
may  be  afterward  given  in  evidence  against  himself. 
If  he  desires  to  protect  himself  he  must  claim  his 
privilege.  But  if  at  the  time  of  his  examination  it 
appears  that  a  crime  has  been  committed,  and  that  he 
is  in  custody  as  the  supposed  criminal,  he  is  not  re- 
garded merely  as  a  witness,  but  as  a  party  accused, 
called  before  a  tribunal  vested  with  power  to  investi- 
gate preliminarily  the  question  of  his  guilt,  and  he  la 
to  be  treated  in  the  same  manner  as  if  brought  before 
a  committing  magistrate,  and  an  examination  not 
taken  in  conformity  with  the  statute  cannot  be  used 
against  him  on  his  trial  for  the  offense.  On  this 
ground  the  judgment  should  be  reversed,  and  a  new 
trial  ordered, 

Andrews,  Danforth  and  Finch,  JJ.,  concur,  Earl,  J., 
reads  dissenting  opinion  for  affirmance;  Ruger,  C  J., 
concurs;  Miller,  J.,  not  voting. 

Judgment  reversed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Master  and  servant— neqlioenge.— A  railroad 
company  is  not  required  to  furnish  engines  for  its 
business  of  any  particular  power;  and  the  company  is 
not  liable  for  an  injury  to  one  of  its  employees  caused 
by  the  diminished  power  of  one  of  its  engines.  Burke 
V.  Wetherbe,  86  N.  T.  562;  Marsh  v.  Chickeriug,  101 
id.  896;  Sweeney  v.  B.  &  Jones  Em.  Co.,  id.  520.  In  the 
case  of  Marsh  v.  Cbiokering,  Judge  Miller,  following 
prior  authorities,  said :  **  The  rule  is  that  the  master 
does  not  owe  to  his  servants  the  duty  to  furnish  the 
best-known  or  conceivable  appliances;  he  is  simply 
required  to  furnish  such  as  are  reasonably  safe  and 
suitable,  such  as  a  prudent  man  would  furnish  if  his 
own  life  were  exposed  to  the  danger  that  would  result 
from  unsuitable  or  unsafe  appliances."  Suppose  in 
that  case  the  ladder  had  when  new  been  furnished 
with  hooks  and  spikes,  and  they  bad  by  mse  been  bro- 
ken off,  how  could  it  have  been  claimed  that  the  lia- 
bility of  the  master  would  be  different?  Would  the 
master  have  been  bound  to  replace  hooks  and  spikes 
which  had  come  off,  while  he  owed  no  duty  to  his  ser- 
vant originally  to  place  them  upon  the  ladder?  So 
here  was  the  defendant  bound  to  restore  this  engine 
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by  repairs  to  the  power  whioh  It  originally  possessed, 
while  it  owed  uo  duty  to  purchase  a  Dew  engine  of 
greater  horse  power  tbau  this  then  possessed?  It  is 
plain  that  the  answer  to  these  questions  should  be  in 
the  negative.  Jones  y.  Granite  Mills,  128  Mass.  8i; 
Kelley  V.  Silver  Spring  Co.,  12  R.  I.  112;  Smith  v. 
Railway  Co.,  69  Mo.  34;  Fort  Wayne,  etc.,  R.  Co.  v. 
Gildersleeve,  83  Mich.  133;  Western,  etc.,  R.  Co.  v. 
Bishop,  60  G^a.  465;  Wander  v.  Railroad  Co.,  32  Md. 
411;  Philadelphia,  etc..  R.  Co.  y.  Keenan,  103  Peun. 
St  124.  Oct.  5,  1886.  Bajus  y.  Syraciise,  etc,  It  Co, 
Opinion  by  Earl,  J. 

MORTOAGB-FOBlBGIiOSnRB  OF— REOEIVBB'S  OBKTIFI- 

CATSS— WAO^  OF  EMFiiOYEBS.— The  lien  of  the  mort- 
gagees of  a  railroad  cannot  be  impaired  or  affected  by 
the  claims  of  employees  of  the  company  for  wages  due 
them  at  the  time  of  the  appointment  of  a  receiver  in 
proceedings  to  foreclose  a  mortgage.  The  receiver  has 
no  power  to  issoe  certificates  of  indebtedness  to  pay 
SQCh  employees,  which  will  be  alien  on  the  road  prior 
to  the  lien  of  the  mortgage.  Oct  5,  1886.  MetropolU 
tan  Trust  Co,  y.  Toncnoanda  Valley^  etc,  R.  Co.  Opin- 
ion by  Danforth,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

CBIMIKAIi  I«AW— ASSAUIiT  AND  BATTERY— RIOT.— A 

conviction  for  assault  and  battery  only  may  be  had  on 
an  indictment  which  charges  in  one  count  a  riot  and  an 
assault  and  battery  committed  riotously.  The  general 
rule  Is  familiar  that  any  defendant  in  an  indictment 
may  be  convicted  of  any  offense  which  is  well  charged 
therein,  and  is  proved,  although  the  whole  charge  con- 
tained in  the  indictment  is  not  proved.  But  the  de- 
fendant contends  that  the  present  case  falls  within  an 
exception  to  the  rule,  and  that  no  conviction  for  as- 
sault and  battery  only  can  be  had  on  an  indictment 
which  charges  in  one  count  a  riot  and  an  assault  and 
battery  committed  riotously.  The  decision  in  Rex  v. 
Heaps,  2  Balk.  593;  S.  C,  nom.  Rex  v.  Sudbury,  1  Ld. 
Raym.  484,  is  chiefly  relied  on  to  support  this  view, 
and  it  certainly  has  been  often  considered  by  text- 
writers  as  going  to  this  extent,  though  on  examina- 
tion it  will  be  seen  that  it  does  not  necessarily  do  so. 
The  indictment  in  that  case  charged  several  with  riot 
and  a  riotous  assault,  and  the  jury  found  a  general 
verdict  of  guilty  against  two  and  acquitted  the  rest. 
Od  a  motion  in  arrest  of  judgment,  it  was  considered 
clear  that  the  two  defendants  who  were  convicted 
could  not  be  held  guilty  of  a  riot  since  the  others  were 
acquitted,  and  two  persons  are  not  enough  to  make  a 
riot;  and  being  thus  in  contemplation  of  law  dis- 
charged of  the  riot,  it  was  held  that  no  judgment  upon 
the  general  verdict  of  the  jury  could  be  entered 
against  them  for  the  assault  and  battery.  No  special 
verdict  of  guilty  of  the  assault  and  battery  was  re- 
turned, and  the  question  did  not  arise  whether  such  a 
special  verdict  could  have  been  sustained.  In  princi- 
ple no  good  reason  is  perceived  for  taking  this  case 
out  of  the  general  rule  more  than  other  cases  where 
there  Is  a  charge  of  assault  and  battery,  with  circum- 
stances of  aggravation,  which  the  evidence  falls  to 
prove.  The  whole  current  of  Qiodern  decisions  is  op- 
posed to  establishing  such  an  exception,  and  the  de- 
cision In  Shouse  v.  Commonwealth,  5  Penn.  St.  83, 
cited  with  approbation  in  Dinkey  v.  Commonwealth, 
17  Id.  12G,  is  directly  In  point.  See  Bennett  k  Heard 
Lead.  Cas.  551-564;  2  Id.  38.  Mass.  Sup.  Jud.  Ct.,  Oct. 
21, 188a  Common'wtalih  v.  JHoU.  Opinion  by  C.  Al- 
len,  J. 

SENT  ENOE— CHANGING    AT    TERM.— The    final 

complaint  made  In  the  case  is  that  the  eowti  erred  la 


the  sentence.  When  the  defendant  was  first  called  for 
sentence,  the  court  inadvertently  adjudged  him  to 
confinement  at  hard  labor  in  the  penitentiary  for  a 
term  of  six  months.  This  of  course  was  erroneous,  tor 
no  person  can  be  sentenced  to  confinement  a  hard  la- 
bor in  the  penitentiary  for  a  term  less  than  one  year. 
Comp.  Laws,  1879,  ch.  SI,  %  29L  Within  an  hour  after 
sentence  was  pronounced  the  attention  of  the  court 
was  called  to  the  mistake,  and  the  prisoner  and  his 
counsel  being  still  in  court,  the  case  was  again  called, 
and  the  court  proceeded  to  sentence  the  prisoner  to 
imprisonment  for  a  term  of  one  year.  It  does  not  ap 
pearthat  a  formal  order  was  made  setting  aside  the 
first  sentence,  but  the  court  pronounced  the  second 
sentence  upon  the  same  verdict,  stating  in  the  record, 
as  a  reason  for  its  action,  that  the  statute  did  not  au- 
thorize the  judgment  first  pronounced.  This  was  in 
effect  a  setting  aside  of  the  first  judgment;  and  the 
only  formal  judgment  recorded  in  the  case  is  the  one 
under  which  the  prisoner  is  in  custody,  sentencing 
him  to  imprisonment  for  one  year.  The  general  rule 
is  that  the  records  of  a  court  may  be  corrected  or  re- 
vised at  any  time  during  the  term  at  which  the  judg- 
ment was  rendered.  The  sentence  first  pronounced 
against  the  defendant  was  not  executed  or  put  into 
operation,  and  **  so  long  as  it  remained  unexecuted,  it 
was,  in  contemplation  of  law,  in  the  breast  of  the 
court,  and  subject  to  revision  and  alteration."  Com. 
V.  Weymouth,  2  Allen,  147.  We  think  it  is  clearly 
within  the  discretion  and  power  of  the  court,  until 
the  end  of  the  term,  to  amend  and  revise  or  increase 
the  sentence  which  had  not  gone  into  effect.  1  Blsh. 
Crlm.  Proc,  §  1298,  and  cases  cited.  As  nothing  had 
been  done  under  the  sentence  first  pronounced,  and  as 
the  final  sentence  did  not  impose  a  penalty  in  excess 
of  that  provided  by  law,  the  rights  of  the  defendant 
were  not  Infringed  upon,  nor  has  he  any  ground  for 
complaint.  Kans.  Sup.  Ct..  Oct.  7,  188&  StaU  v. 
Hughes.    Opinion  by  Johnston,  J. 

-  SALE  OF  INTOZIOATINO  LIQUOBS  TO'MINOR  BY 


AGENT. — ^Defendant,  who  was  duly  licensed  to  sell 
liquors  to  be  drunk  on  the  premises,  was  indicted  for 
selling  to  a  minor.  It  was  claimed  that  the  sale  was 
made  by  the  bartender  without  defendant's  authority. 
On  the  trial  the  court  instructed  the  jury  that  a  sale 
by  a  bartender  in  his  master^s  shop,  and  in  the  regular 
course  of  his  master's  lawful  business,  is  prima  fade  a 
sale  by  the  master,  although  the  sale  is  an  illegal 
sale;  but  that  such  a  sale  may  be  explained  by  show- 
ing that  it  was  unauthorized.  HeZd,  error;  that 
although  it  was  evidence  for  the  jury  to  consider,  and 
which  might  warrant  it  in  inferring  that  the  sale  was 
authorized  by  the  defendant,  yet  that  it  was  going  too 
far  to  behold  that  it  raised  a  presumption  of  fact  that 
such  was  the  case.  The  fact  that  a  man  employs  a 
servant  to  conduct  a  business  expressly  authorized  by 
statute,  and  that  the  servant  makes  the  unlawful  sale 
in  the  course  of  it,do  not  necessarily  overcome  the  pre- 
sumption of  innocence  merely  because  the  business  Is 
liquor  selling,  and  may  be  carried  beyond  the  statute 
limits.  Com.  v.  Putnam,  4  Gray,  16;  Com.  v.  Dunbar, 
9  id.  298.  It  is  true  that  a  master  would  be  liable  cl  vUly 
for  such  a  sale  as  supposed  in  the  instruction,  but  his 
civil  liability  exists  even  when  he  prohibits  the  sale,  and 
therefore  it  does  not  stand  upon  a  presumption  that 
he  authorized  the  sale,  but  upon  the  general  ground 
of  a  master's  liability  for  the  nnauthorlzed  torts  of 
his  servants,, whatever  that  may  be.  George  v.  Goodey, 
128  Mass.  289;  Roberage  v.  Burnham,  125  id.  277;  Pub. 
Stat.,  ch.  100,  $24;  Byington  v.  Simpson,  134  Mass. 
109, 17a  Com.  V.  Holmes,  119  id.  195,  cited  for  the 
prosecution,  went  no  further  than  to  decide  that  evi- 
dence that  the  defendant's  son  and  clerk  sold  Intoxi- 
cating liquors  in  a  public  hoose  kept  by  the  defendant 
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was  OTidenoe  of  sale  hy  the  defendant  sufQcieut  to  be 
submitted  to  the  jury.  See  Com.  v.  Edes,  H  Mass. 
406.  Nothing  was  said  as  to  a  presumption  of  fact. 
The  evldenoe  too  was  stronger  than  the  ease  at  bar. 
For  there  the  defendant  set  up  no  license,  and  any 
sale  was  unlawful,  and  the  question  was  whether  the 
defendant  gave  authority  to  his  elerk  to  sell  at  all.  It 
might  well  be  thought  that  the  clerk  would  hardly  un- 
dertake to  sell  in  the  way  of  business  In  his  employ  er*8 
house  without  some  authority.  But  it  is  obviously 
much  more  likely  that  a  servant  employed  to  make 
lawful  sales  should  occasionally  go  beyond  his  author- 
ity, which  he  might  do  by  his  taking  a  minor  for  an 
adult,  than  that  he  should  go  into  a  wholly  unauthor- 
ized business.  Com.  v.  Nichols,  10  Meto.  258,  probably 
suggested  the  ruling  of  the  court,  and  Is  perhaps  a  lit- 
tle nearer  the  case  at  bar  than  Com.  t.  Holmes,  as  the 
defendant  seems  to  have  sold  liquors  wholesale,  and  to 
have  employed  his  clerk  in  that  business,  although  not 
licensed  to  sell  at  retail.  The  court,  in  sustaining  the 
defendant's  exceptions,  said  a  sale  at  retail  by  the 
clerk  was  only  prima  fade  evidence  of  a  sale  by  the 
master.  It  hardly  said,  and  could  not  have  decided, 
that  such  a  sale  was  prima  facie  a  sale  by  the  master, 
or  that  it  raised  a  presumption  of  fact.  Moreover,  if 
it  were  held  that  there  was  such  a  prssnmptlon  of  fact 
in  cases  like  Com.  v.  Holmes  and  Com.  v.  Nichols,  it 
would  not  follow  that  there  was  the  same  presump- 
tion in  the  present  case,  still  less  that  it  was  so  plain 
that  the  Jury  could  be  instructed  to  act  on  it.  Such 
presumptions  are  questions  of  fact  and  of  degree. 
Mass.  Sup.  Jud.  Ct.,  Oct.  21,  1886.  Commonwealth  v. 
Briant.    Opinion  by  Holmes,  J. 

StINOGRAPHBR— COPY  OP  TIKFIMONT— CONTRACT.— 

Court  stenographers  may  recover  for  copies  of  testi- 
mony made  by  them  under  special  contract,  and  the 
public  has  no  concern  therein  so  long  as  they  discharge 
their  official  duties  properly,  since  the  laws  under 
which  they  are  appointed,  and  which  prescribe  their 
duties,  do  not  require  that  they  shall  devote  all  their* 
time  to  the  public  service.  Smith  v.  Portage  Co.,  9 
Ohio,  25;  Davis  v.  Munson,  43  Yt.  676;  England  v. 
Davidson,  11  Adol.  A  E.  856;  1  West  Con.,  §  502; 
Sharp's  Adm*x  v.  Kirkendall,  2  J.  J.  Marsh.  150; 
Evans  v.  Inhabitants  of  Trenton,  24  N.  J.  Law,  764. 
Mich.  Sup.  Ct.,  Oct.  21, 1886.   Langleyv.  Bill  Opinion 

by  Sherwood,  J. 

» 

COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tues- 
day, Nov.  28,1886: 
Judgment  affirmed  with  costs — Isaac  N.  Phelps  et 
al.,  appellants,  v.  Robert  B.  Borland,  respondent; 
Sarah  Solomon,  administratrix,  appellant,  v.  Manhat- 
tan Ry.  Co.,  respondent ;  Julia  Riley,  administratrix, 
y.  Albany  Savings  Bank,  respondent;  Samuel  G. 
Craig,  administrator,  respondeat,  v.  Manhattan  Ry. 
Co.,  appellant;  In  re  Final  Accounting  of  Elbrldge  T. 
Gerry,  trustee  of  Jean  B.  Goelet,  deceased,  under  will 
of  Peter  P.  Goelet;  Peter  MoUer,  Jr.,  et  al.,  executors, 
respondents,  v.  Joseph  W.  Duryes  et  al.,  executors, 
appellants;  Clarissa  Lammer  et  al.,  appellants,  v. 
Helen  G.  Stoddard,  executrix  et  al.,  respondents; 
Harry  Marion  Simms,  executor,  etc.,  respondent,  v. 
United  Sates  Trust  Co.  of  New  York,  appellant;  Will- 
iam £.  Smith,  respondent,  v.  Thomas  Nelson  et  al., 
executors,  appellants;  Ansonia  Brass  and  Copper  Co., 
appellant,  v.  William  C.  Conner  et  al.,  executors,  re- 
spondents; John  Cox,  respondent,  v.  Mayor,  etc.,  of 
New  York,  appellant;  Susan  E.  Bedeli  administra- 
trix, respondent,  v.  Long  Island  R.  Co.^  appeUaut; 
Joseph  Young,  administrator,  respondent,  v.  IN.  Y.  C. 
&H.  R.  R.  Co.,  appellant;  James  P.Conner  et  al., 
ezeotttors,  respondents,  y.  Joseph  Dnbeel  et  al.,  appel- 


lants; In  re  Estate  of  Elias  W.  Cady,  deceased;  In  re 
Application  of  Robert  B.  Gardner,  administrator; 
Dorlesca  M.  Van  Alstyne,  executor,  respondent,  v.  N. 
Y.  C.  &^  H.  R.  R.  Co.,  appellant;  In  re  Judicial  SeUle- 
meut  of  Accounts  of  John  Hohman  et  al.,  executors; 
James  B.  Lockwood,  as  sole  trustee  et  al.,  v.  William 
T.  Brantley,  administrator  et  al. ;  Betsey  Squires,  ap- 
pellant, V.  Coleman  Robinson,  executor,  respondent. 

Each  of  the  two  judgments  affirmed ;  that  against 

the  defendant  as  executrix  without  costs ;  that  against 
her  as  an  individual  with  oosts—Angeline  C.  Johnaon 
et  al.,  administrators,  respondents,  y.  Maria  J. 
Myers,  executrix,  appellant.  Two  cases. Order  re- 
versed—Angellne  C.  Johnson  y.  Maria  J.  Myers.— 
Judgments  of  General  and  Special  Terms  modifled  mo- 
cording  to  opinion  herein,  and  with  these  modifloa- 
tions  the  interlocutory  Judgment  appealed  from  af- 
firmed, without  costs  of  this  appeal  to  either  party — ^Ijo 

Dette  A.Bostwick,resp., V.Emily  P.Beach,exc.,H>p. 

Judgment  reversed,  and  judgment  rendered  for  de- 
fendant, with  costs— Edgar  T.  Brackett,  administra- 
tor, respondent,  v.  Chester  Griswold,  impleaded,  ap- 
pellant.  ^Judgment  affirmed,   with    costs— Eli   W. 

Blake,  respondent,  v.  Same. Judgment  of  General 

and  Special  Terms  modifled  in  accordance  with  opin- 
ion herein,costs  of  the  appellants  to  be  paid  out  of  the 
proceeds  of  the  sale— Francis  J.  Byrnes  et  al.,  resp.,  v. 

Benjamin  M.  Stillwell  et  al.,  appellants. Judgment 

i^nd  order  of  General  Term  reversed,  and  that  of  saT^- 
rogate  affirmed  with  costs— Phebe  Augebine  et  al.,  re- 
spondents, y.  John  M.  Jackson,  executor,  appellant. 

Judgment  reversed,   new  trial  granted,  costs  to 

abide  the  event— Mary  Shaw,  administratrix,  respond- 
ent, V.  Charles  L.  Sheldon  et  al.,  appellants ;  Nellie 
Card  et  al.,  executors,  respondents,  y.  Manhattan  Ry. 
Co.,  appellant;  Jennie  E.  Gardinier,  administratrix, 
etc.,  respondent,  y.  New  York  Cent.  &  H.  R.  R.  Co., 

appellant. Judgment  affirmed — People,  respondent^ 

y.  Charles  A.  Buddenselck,  appellant;  People,  re- 
spondent, y.  Charles  G.  Sherman  et  al.,  appellants. 

Judgments  of  General  and  Special  Terms  reversed, 
and  judgment  entered  in  accordance  with  opinion 
herein;  costs  of  all  parties  in  the  Supreme  Court  and 
in  this  court  to  be  paid  by  the  trustees  out  of  the  sur- 
plus  income  of  the  trust  estate— Albert  Delafield  et 
al.,  executors,  respondents,  v.  Richard  Delafield  Ship- 
man,    impleaded,  appellant. Judgment    reversed* 

with  leave  to  the  defendant  to  answer  on  payment  of 
costs- Emily  D.  Jex  et  al.,  executors,  appellanta,  y. 
Mayor,  etc.,  of  New  York,  respondents. Order  af- 
firmed with  costs— Peter  Moller,  Jr.,  et  aL,  executors, 
respondents,  v.  Joseph  W.  Duryee,  appellant,  Abram 
B.  Conger  et  al. ;  Sarah  W.  Duryee,  appellant,  y.  Isaac 
Ogden,  respondent;  Alexander  C.  Morrison,  respond- 
ent, y.  Jane  Van  Benthuysen  et  al.,  executors,  appel- 
lants ;  William  C.  Hoag,  respondent,  v.  Mary  Kehoe, 
appellant;  People  v.  Knickerbocker  Life  Ins.  Co. ;  In 
re  Settlement  of  accounts  of  Dorothy  A.  Huntington, 
executrix. Order  of  General  Term  striking  out  dis- 
bursements reversed  and  the  judgment  as  entered 
at  Special  Term  affirmed,  with  costs  of  appeal  to  this 
court — Roxanna  C.  Larkins,  respondent,  v.  Paul  C 

Maxon,  appellant  (two  cases). Motion  to  dismiss 

granted— People  v.  William  C.  Moore. 


NOTES. 


A  Judge  at  North  Yakima,  Washington  Territory,  in 
a  recent  case  in  which  the  right  of  a  woman,  who  was 
born  in  a  foreign  country,  to  sit  in  the  capacity  of  a 
juror  was  questioned,  held  that  If  the  husband  of  the 
woman  was  a  citizen  of  this  country,  the  woman  ac- 
quired the  same  status  as  that  of  her  husband,  and 
was  therefore  qualified  to  vote  and  sit  as  a  juror. 
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CURRENT  TOPICS, 

MR  JOHNSON  T.  PLATT,  of  New  Haven,  sends 
us  his  paper  on  "  The  Opportunity  for  the  De- 
velopment of  Jurisprudence  in  the  United  States," 
read  before  the  American  Bar  Association  at  its 
last  meeting.  Mr.  Piatt  starts  out  with  assuming 
that  the  law  is  in  an  *'  uncertain  condition."  Herein 
we  agree  with  him,  although  Mr.  Cortlandt  Parker 
says  there  is  no  trouble  of  that  sort  in  New  Jersey. 
We  infer  that  Mr.  Piatt  is  in  favor  of  eventual 
written  law,  but  he  thinks  that  the  undertaking  is 
hedged  about  with  very  serious  difficulties,  owing 
to  **the  undue  activity  of  legislative  bodies,  and 
the  carelessness  and  ignorauce  exhibited  in  framing 
statutes."  He  thinks  that  the  time  has  not  arrived 
'*when  we  can,  to  the  best  advantage,  or  with 
much  hope  of  benefit,  put  the  whole  law  into  stat- 
utory forms. "  We  would  like,  right  here,  to  ask 
Mr.  Piatt  when  he  thinks  it  will  come,  and  why 
he  has  any  reason  to  expect  it,  if  it  has  not  arrived? 
When  will  the  accumulations,  the  contradictions 
and  the  confusion,  ever  be  less  under  the  present 
no-system?  (A  laboring  man,  hearing  Henry  Rus- 
sell sing,  **There^s  a  good  time  coming  boys,  wait  a 
little  longer,"  arose  and  said,  **Mr.  Russell,  about 
when  do  you  think  it  will  get  here? ")  Mr.  Piatt 
continues:  *'Much  as  codification  has  been  consid- 
ered and  discussed,  there  are  many  questions  relat- 
ing to  it  still  unsettled,  and  upon  which  there  is  no 
agreement,  even  among  its  professed  advocates." 
Well,  when  will  they  ever  agree?  But  he  goes  on: 
*'What  is  the  best  classification  and  arrangement 
for  a  code?  Will  not  the  statement  of  some  parts 
of  the  law  in  the  form  of  brief  general  propositions 
breed  more  uncertainty  than  afflicts  us  at  present? 
Would  not  the  putting  of  the  law  in  statutory  form, 
where,  as  in  this  country,  the  importance  of  care- 
ful and  judicious  legislation  is  but  imperfectly  un- 
derstood, greatly  increase  the  tendency  to  frequent 
and  unnecessary  changes  in  the  rules  of  law? 
Should  a  draft  code  contain  simply  a  statement  of 
the  existing  rules  of  law,  or  be  accompanied  by  sug- 
gestions for  their  improvement  and  amendment? 
What  would  be  the  effect  of  codification  upon  the 
tendency  now  apparent  to  bring  the  laws  of  the 
several  States  upon  many  important  topics  into  con- 
formity? Is  the  proposed  code  to  embrace  the 
whole  of  the  law,  both  statutory  and  common,  or 
only  the  statute  law  and  so  much  of  the  common 
law  as  the  draughtsman  finds  it  convenient  to  ex- 
press in  the  form  of  general  rules?  ♦  ♦  ♦  Take 
the  mode  in  which  the  rules  of  law  are  to  be  ex- 
pressed in  tlie  code.  Shall  they  be  contained  in 
brief,  general  propositions,  which  look  very  simple 
to  the  untrained,  but  in  fact  are  very  hard  to  un- 
derstand and  apply  to  a  particular  state  of  facts? 
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Would  not  such  a  form,  considering  the  habits  and 
training  of  our  bench  and  bar,  throw  upon  the 
judges  a  burden  of  interpretative  work  under  which 
the  whole  judicial  system  would  break  down? 
Again,  with  this  form,  classification  becomes  of  the 
utmost  importance,  for  every  proposition  or  rule 
should  be  deducible  from  a  more  general  rule  that 
precedes  it  in  the  order  of  arrangement."  Mr.  Piatt 
pays  Mr.  Field  very  high  compliments,  but  we  wish 
he  were  not** almost"  but  ** altogether"  of  his 
way  of  thinking.  He  also  says  a  good  word  for 
our  own  **  American  Reports,"  which  we  are  grate- 
ful for.  But  we  think  he  exaggerates  the  difiScul- 
ties  of  codification.  A  very  distinguished  and  very 
able  judge  of  this  State  in  his  last  years  fell  into  a 
doubting  habit  of  mind,  which  an  acute  observer 
described  as  follows:  **  He  doesn't  exactly  see  how 
the  plaintiff  is  going  to  be  able  to  make  out  a  cause 
of  action  in  any  case."  There  is  no  use  in  waiting 
for  a  perfect  code  or  one  which  will  please  every- 
body. The  only  way  ever  to  get  a  good  code  is  to 
enact  the  best  now  practically  attainable.  This 
will  undoubtedly  be  improved,  but  the  time  will 
never  come  when  there  will  not  be  a  considerable 
class  who  will  believe  that  **man  never  is,  but  al- 
ways to  be,  blest "  with  a  code. 


Another  voice  from  New  Haven  reaches  us  in  a 
paper  entitled  "The  Incorrigible;  who  is  he,  and 
what  shall  be  done  with  him? "  read  by  Professor 
Wayland  at  the  recent  meeting  of  the  National 
Prison  Association  at  Atlanta.  The  first  question 
is  easily  answered  by  the  essayist;  **the  incorrigi- 
ble "  is  an  habitual  criminal.  As  to  what  is  to  be 
done  with  him,  we  were  afraid  the  professor  was 
going  to  recommend  whipping  him,  but  he  does 
not — he  recommends  shutting  him  up  for  life,  af- 
ter two  or  three  convictions,  which  is  much  more 
sensible.  He  exhibits  convincing  statistics  of  habit- 
ual criminality.  He  does  not  much  believe  in  com- 
mutation for  good  behavior.  On  this  point  he  says : 
**  Nothing  can  be  more  fallacious  or  more  mislead- 
ing than  a  belief  that  what  is  technically  called  in 
prison  parlance  *good  behavior,*  has  any  decisive, 
or  controlling,  or  considerable  value  in  determining 
the  question  of  character.  This  is  especially  true 
in  the  case  of  all  penal  institutions  where  an  allow- 
ance of  time  is  conceded  for  good  conduct.  Every 
warden  in  the  country  knows  by  long  and  uniform 
observation  that  the  most  hardened  criminals  are 
tlie  very  men  who  rarely  transgress  a  prison  rule. 
They  have  learned  the  hard  lesson  of  self-control. 
They  will  gladly  submit  to  any  self-denial  which 
shortens  the  time  of  confinement,  which  hastens 
the  day  of  deliverance,  the  day  which  reunites 
them  to  their  old  pals,  and  introduces  them  to  new 
schemes  of  plunder.  I  once  asked  a  prisoner,  an 
old  offender,  whose  conduct  was  irreproachable, 
and  to  whom  I  had  been  referred  by  a  confiding 
official  as  a  specimen  of  what  wholesome  prison  dis- 
cipline could  effect  in  the  way  of  reformation,  how 

he  occupied  his  mind  during  his  leisure  hours.     He 

igitiz        )  ^ 


442 


THE  ALBANY  LAW  JOUENAL. 


answered  promptly,  and  with  refreshing  frankness: 
*  I  review  my  past  life  and  try  to  discover  what 
mistakes  I  have  made,  so  that  I  may  not  repeat 
them  when  I  go  out.  I  was  first  detected,  arrested 
and  convicted  because  I  got  drunk ;  so  I  have  re- 
solved never  again  to  drink  to  excess.  My  next 
conviction  was  bacause  I  had  a  confederate,  and  he 
gave  me  away.  I  have  had  all  I  want  of  partner- 
sliip.  I  shall  be  my  own  man  after  this.  The 
third  time  I  trusted  my  secret  to  a  woman.  It  is 
the  last  time  I  shall  fall  into  that  trap.  I  have 
looked  over  the  whole  ground  carefully,  and  I 
think  by  sticking  to  these  resolutions,  and  some 
others  which  I  have  made,  I  shall  not  run  much 
risk  of  being  caught  and  caged  again.'  *But  have 
you  never  thought,'  I  asked,  *that  it  might  be 
wiser  to  reform  your  life  altogether?'  *  Well  no, 
I  can't  say  that  I  have,'  he  replied.  *  I  have  obeyed 
all  rules  siuce  I  came  into  the  prison.  What  I  pro- 
pose to  do  when  I  get  out  is  nobody^s  business  but 
my  own.'  In  cases  like  this,  and  they  are  the  rule 
rather  than  the  exception,  the  time  commutation 
for  good  conduct  is  only  valuable  as  an  aid  to  dis- 
cipline." A  law  such  as  he  recommends  has  been 
enacted  in  Ohio,  with  a  provision  for  parole.  This 
statute  is  mandatory.  A  similar  one  exists  in 
Michigan.  A  permissive  one  exists  in  Maine.  We 
agree  with  Professor  Wayland,  but  we  doubt  about 
the  parole  condition.  Is  it  not  better  to  keep  har^^ 
dened  criminals  and  incurable  lunatics  shut  up  for 
life?  At  all  events,  there  ought  to  be  no  commuta- 
tion for  good  behavior  in  the  case  of  criminals  un- 
der any  sentence  after  the  first.  The  constitution- 
ality of  the  Ohio  statute  is  questioned  in  a  test  case 
there,  it  is  said,  but  it  is  difficult  to  see  upon  what 
ground. 

At  this  very  point  we  were  reading  the  following 
in  Pike's  **  History  of  Crime  in  England,"  which  is 
very  pertinent  to  this  subject:  ** There  may  be  seen 
the  deliberate  murderer,  with  steel  blue  eye  and 
square  jaw  and  set  lips,  patient  as  a  beast  of  prey, 
and  not  less  cruel.  Marking  with  calmly  vindic- 
tive glance  all  who  come  to  see  him  in  his  cage, 
biding  the  time  for  his  release,  and  resolved  that 
his  next  spring  shall  be  at  once  more  stealthy  and 
deadly  than  his  last.  There,  with  feeble  frame 
and  puny  head,  is  he  who  sheds  blood  he  knows 
not  why,  who  is  cursed  with  too  much  cunning  to 
escape  punishment  as  an  idiot,  blessed  with  too  lit- 
tle sense  to  act  discreetly.  There  is  the  thief  by 
profession,  with  ears  projecting  outward  as  though 
to  catch  the  first  sound  of  the  pursuing  thief-taker, 
and  with  unquiet  eyes  which  seem  to  dread  detec- 
tion even  in  the  act  of  looking.  There  are  the  evil- 
doers of  a  higher  class  —  each  differing  from  his 
fellows  because  they  have  reached  the  same  goal  by 
somewhat  different  paths.  But  conspicuous  among 
all  is  the  perjurer,  from  his  resemblance  to  perjur- 
ers of  another  stamp.  With  an  unstable  mien,  take 
that  of  the  habitual  pilferer,  he  often  has  a  bolder 
and  more  shameless  air.  His  is  often  the  massive 
neck,  broad  behind  as  the  head  itself,  which  is  com- 


mon to  the  most  brutal  among  homicides,  and 
which  indicates  a  vigorous  heart  and  a  full  flow  of 
blood.  He  needs  all  his  strength,  even  though  des- 
titute of  feeling,  to  stand  unabashed,  and  be  ever 
ready  with  a  new  Ue  when  lie  after  lie  has  been  de- 
tected and  exposed.  He  may  be  observed  only  too 
often  in  every  law  court,  drawing  himself  together 
with  a  characteristic  but  almost  imperceptible  ges- 
ture, for  a  new  effort  against  tmth  as  often  as  aotne 
unexpected  shaft  has  grazed  his  impenetrable  hide.** 


In  two  celebrated  current  criminal  cases  the  ju- 
dicial crank  sticks  a  little,  and  justice  is  postponed 
—  let  us  hope  not  defeated.  The  Chicago  anar- 
chists are  not  to  be  hanged  until  their  case  is  de- 
cided by  the  appellate  court.  The  newspapers  are 
making  a  great  howl  over  this,  but  really  it  is  right. 
They  would  be  just  as  quick  to  rail  at  a  judge  who 
should  have  refused  a  supersedeas^  in  case  a  new 
trial  should  be  granted.  We  would  not  applaad 
Jedwood  justice  even  in  the  case  of  these  godless 
wretches.  Give  them  all  the  forms  of  law,  and 
hang  them  secundum  artem.  In  the  case  of  the 
boodle  aldermen  the  newspaper  howl  is  still  more 
persistent  and  general.  The  disagreement  of  the 
jury  is  to  be  regretted,  but  under  the  charge  of  the 
court  and  the  peculiar  statute  of  this  State  there 
was  room  for  an  honest  difference  of  opinion,  and 
we  see  no  signs  of  corruption  or  stupidity  m  the 
nine  jurors  who  stood  for  acquittal.  There  was  no 
direct  evidence  that  the  prisoner  got  his  bribe,  and 
whether  there  was  any  corroborative  evidence  was 
a  fair  question  of  opinion.  Unlike  the  common 
law,  our  statute  requires  some  corroboration,  and 
enacts  that  there  shall  not  be  a  conviction  on  ac- 
complice testimony  without  *  *  such  other  evidence 
as  tends  to  connect  the  defendant  with  the  crime.'' 
It  is  absurd  to  rail  against  the  recorder  for  charg- 
ing the  jury  as  required  by  the  statute.  It  is  still 
more  absurd  to  denounce  the  district  attorney  for 
suppressing  corroborative  evidence.  He  undoubt- 
edly gave  all  he  could  get.  We  hope  he  may  be 
able  to  produce  some  more,  or  to  convince  another 
jury  that  there  is  enough.  It  has  been  held  that 
the  corroborative  evidence  must  be  as  to  independ- 
ent facts  tending  to  show  that  a  crime  has  been 
committed,  and  the  accused  is  the  guilty  party. 
People  V.  Courtney y  28  Hun,  589 ;  People  v.  Hooghkirk, 
96  N.  Y.  149.  See  also  People  v.  Eyland,  97  id.  126. 
In  a  murder  case,  at  least,  it  must  do  more  than 
merely  raise  a  suspicion.  People  v.  Williams,  29 
Him,  520.     See  Stats  v.  Maney,  Note  of  Case,  post. 


NOTES  OF  CASES. 

IN  Holyolce  v.  HolyoJse,  Maine  Supreme  Court,  Oct. 
14, 1886,  it  was  held  that  a  false  charge  of  infi- 
delity made  by  a  wife  against  the  husband  may  be 
**  extreme  cruelty  "  when  it  affects  his  health.  The 
court  said :  "This  phrase  does  not  necessarily  imply 
physical  violence,  though  it  may  include  it.  Words 
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and  depurtmeat  may  work  injury  as  deplorable  as 
Yiolence  to  the  person.  *  I  will  speak  daggers  to 
her,  but  use  none,'  says  Shakespeare.  Tempera- 
ment and  character  so  widely  differ  that  conduct 
cruel  to  one  might  scarcely  annoy  a  more  callous 
nature.  Having  in  mind  the  sacred  character  of 
the  marital  relation,  and  its  influence  on  the  happi- 
ness and  purity  of  society,  as  well  as  upon  individ- 
iials,  not  overlooking  considerations,  that  may  not 
be  freely  discussed,  each  particular  case  must  be 
judged  of  by  its  own  particular  facts  and  circum- 
stances. Divorce  should  not  be  a  panacea  for  the 
infelicities  of  married  life;  if  disappointment,  suf- 
fering and  sorrow  even  be  incident  to  that  relation, 
they  must  be  endured.  The  marriage  yoke,  by  mu- 
tual forbearance,  must  be  worn,  even  though  it  ride 
unevenly,  and  has  become  burdensome  withal. 
Public  policy  requires  that  it  should  be  so.  Re- 
move the  allurements  of  divorce  at  pleasure,  and 
husbands  and  wives  will  the  more  zealously  strive 
to  even  the  burdens  and  vexations  of  life,  and 
soften  by  mutual  accommodations  so  as  to  enjoy 
their  marriage  relation.  Deplorable  as  it  is,  from  the 
infirmities  of  human  nature,  cases  occur  where  a 
willful  disregard  of  marital  duty  by  act  or  word 
either  works  or  threatens  injury  so  serious  that  a 
continuance  of  cohabitation  in  marriage  cannot  be 
permitted  with  safety  to  the  personal  welfare  and 
health  of  the  injured  party.  Both  a  sound  body 
and  a  sound  mind  are  required  to  constitute  health. 
Whatever  treatment  is  proved  in  each  particular 
case  to  seriously  impair,  or  to  seriously  threaten  to 
impair,  either,  is  like  a  withering  blast,  and  endan- 
gers Mife.  limb  or  health,'  and  constitutes  the 
(sixth)  cause  for  divorce  in  the  act  of  1888.  Such 
is  the   weight  of  authority.     Bailey  v.  Bailey^  07 

Mass.  878;  Lystery.  Lystery  111  id.  8»7;   W v. 

W ,  141  id.  495:  Evans  v.  Evans,  1  Hagg.  Com. 

35;  KeUy  v.  Kelly,  2  Prob.  Div.  81;  Kennedy  v. 
Kennedy,  73  N.  Y.  369;  Morris  v.  Morris,  14  Cal. 
70;  S.  C,  73  Am.  Dec.  618,  and  cases  cited  in  note. 
The  case  comes  up  on  demurrer  to  the  libel.  That 
charges  that  the  libelee  has  for  a  long  time  refused 
her  bed  to  the  libelant,  and  has  invariably  slept 
apart  from  him  without  cause;  that  she  has  contin- 
uously charged  him  with  infidelity  without  cause, 
and  this  too  in  the  presence  of  their  minor  children, 
and  sometimes  in  the  presence  of  their  servant; 
that  she  has  sought  to  alienate  the  affections  of 
their  children  from  him;  that  she  has  studiously 
avoided  his  society ;  that  she  has  lost  all  interest  in 
his  welfare,  and  ceased  to  perform  any  wifely  act ; 
that  his  home  has  thereby  become  so  unhappy  that 
existence  in  it  is  unsupportable,  whereby  his  peace 
.  of  mind  has  become  so  affected  as  to  endanger  his 
health.  No  one  allegation  in  the  libel  has  been 
held  to  constitute  legal  cruelty,  save  that  of  infi- 
delity. The  charge,  when  falsely  and  maliciously 
made,  has  been  often  held  to  constitute  cruelty 
when  accompanied  by  acts  of  violence,  or  reasona- 
ble apprehension  thereof.  But  few  cases  have  been 
found  that  held  the  false  charge  of  infidelity  to  be 
ieigal  cruelty,  and  tibese  were  jdob^j  adjudged  in 


western  States.  If  the  Legislature  had  intended  in 
the  act  of  1883  to  constitute  the  false  charge  of 
adultery  a  cause  for  divorce  when  taken  by  itself, 
it  is  reasonable  to  suppose  that  it  would  have 
so  named  it,  inasmuch  as  the  act  of  adultery  is  de- 
clared to  be  such  cause.  The  libel  charges  tlie  ef- 
fect of  the  combined  allegations  to  be  physical  in- 
jury. The  demurrer  is  general,  and  does  not  reach 
a  want  of  particularity  in  such  allegation,  so  that 
such  effect  must  be  considered  as  flowing  from  the 
preceding  allegations  in  the  libel ;  nor  is  it  a  con- 
clusion that  cannot  be  said  to  necessarily  or  logi- 
cally flow  therefrom,  because  it  is  the  averment  of 
a  fact  that  may  or  may  not  result  from  the  conduct 
of  the  libelee  charged  in  the  libel.  Here  the  fact 
is  averred  to  exist,  that  of  conduct  which  seriously 
injures,  or  threatens  to  injure  and  impair  physical 
health.  The  libel  is  sufficient."  To  the  same  ef- 
fect, KeUy  V.  KeUy,  18  Nev.  49;  S.  C.  61  Am.  Rep. 
782;  aud  note,  736;  Palmer  v.  Palmer,  45  Mich. 
160;  S.  C,  40  Am.  Rep.  461;  Carpenter  y.  Carpen- 
ier,  80  Kans.  712;  S.  C,  46  Am.  Rep.  108.  Curi- 
otlsly  enough,  most  of  these  are  cases  of  accusations 
of  infldelity  made  by  the  wife. 


In  connection  with  the  boodle  aldermen  cases  it 
will  be  interesting  to  read  State  v.  Money,  Connec- 
ticut Supreme  Court  of  Errors,  Sept.  11,  1886,  on 
the  question  of  corroboration  of  accomplice  testi- 
mony. The  court  said :  **  The  prisoner  was  charged 
with  arson.  The  principal  witness  against  him  was 
Matthew  Frawley,  who  testified  that  he  burned  the 
farm,  having  been  hired  to  do  so  by  the  prisoner; 
that  he  spent  the  greater  part  of  the  day  at  his 
house;  that  in  the  evening  he  took  him  into  his 
cellar,  proposed  to  him  that  he  bum  the  bam,  and 
furnished  him  with  some  whisky  and  with  a  bottle 
partly  filled  with  kerosene  oil ;  that  he  took  the  oil 
from  a  barrel  nearly  empty,  so  that  he  had  to  tip 
the  barrel,  and  then  could  not  fill  the  bottle ;  that 
he  fired  the  building  without  using  the  oil,  and 
subsequently  threw  it  away,  describing  the  place. 
He  also  described  the  cellar  minutely,  and  as  it  ap- 
pears by  the  testimony  of  other  witnesses,  cor- 
rectly. The  bottle  was  found  by  an  officer  in  the 
place  pointed  out  by  the  witness,  and  was  as  de- 
scribed by  him.  It  was  produced  in  court  and 
identified  by  him.  The  production  of  the  bottle  in 
court,  and  its  identification  by  the  witness,  with 
the  testimony  as  to  the  finding  of  it,  and  as  to  its 
condition,  were  objected  to,  but  admitted.  The 
first  question  in  the  case  is  whether  they  were  prop- 
erly admitted.  The  rule  is  that  an  accomplice 
oug^t  to  be  corroborated  as  to  some  fact  tending 
to  connect  the  prisoner  with  the  offense.  The 
question  now  raised,  in  one  aspect  of  it  at  least,  is 
whether  it  is  error  to  allow  the  attorney  for  the 
State  to  corroborate  his  evidence  as  to  a  fact  which 
is  in  issue,  but  which  does  not  inculpate  the  pris- 
oner. ♦  ♦  ♦  But  the  credibility  of  such  a  wit- 
ness is  for  the  jury  as  to  all  that  he  says.  Hence 
any  fact  or  circumstance  which^t^ds  to  corrobor- 
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ate  in  a  slight  degree  any  part  of  his  testimony  is 
admissible.  It  was  so  held  in  StcUe  v.  Wokotty  21 
Conn.  272.  In  that  case  the  accomplice  detailed 
two  conversations  which  he  had  with  the  prisoners, 
or  one  of  them,  in  which  they  related  to  him  con- 
versations which  they  had  with  third  parties.  The 
third  parties  were  admitted  to  testify  that  they  in 
fact  had  such  conversations,  although  there  was 
nothing  in  either  conversation  in  itself  which 
tended  to  criminate  the  prisoners.  The  court,  by 
Church,  C.  J.,  say  they  *  showed  a  privity  and  con- 
nection, and  a  conspiracy  between  Dickerman  and 
the  prisoners,'  and  that  Dickerman  'was  their 
confidant  to  whom  they  imparted  their  plans  and 
their  movements  as  he  had  testified.'  Still,  all  the 
inculpating  testimony  came  from  the  accomplice, 
so  that  the  c&se  is  an  authority  for  holding  that  he 
may  be  corroborated  as  to  any  material  fact  in  is- 
sue, although  that  fact  does  not  connect  the  pris- 
oner with  the  offense.  In  that  case,  as  in  this,  there 
was  other  corroborating  evidence  which  did  not  in- 
culpate the  prisoners.  In  that  case  it  was  not  held, 
and  we  do  not  hold  in  this,  that  corroboration  as  to 
facts  which  do  not  inculpate  the  prisoner  will  be 
sufficient,  but  simply  that  evidence  which  corrob- 
orates as  to  any  fact  in  issue  is  admissible  for  what 
it  is  worth.  Bish.  Crim.  Proc.,  §  1170,  says:  **  Not 
inconsistently  with  these  views  it  is  permissible 
also  to  submit  to  the  couHideration  of  the  jury  evi- 
dence tending  to  show  the  accomplice's  probable 
credibility  in  his  narration,  though  coming  short  of 
the  required  corroboration.'  But  we  cannot  say 
that  the  evidence  objected  to  in  this  case  has  no 
tendency  to  connect  the  prisoner  with  the  crime. 
The  witness  was  corroborated  as  to  the  cellar,  its 
condition  and  things  in  it,  particularly  as  to  the 
bottles  and  the  barrel  of  kerosene  oil.  The  fact 
that  the  bottle  of  oil  was  found  in  the  place  he 
pointed  out  shows  that  he  had  it  as  he  said  he  had, 
and  that  fact  in  connection  with  the  fact  that  there 
was  on  that  day  an  empty  barrel  from  which  a 
small  quantity  of  oil  could  be  taken  by  tipping  it, 
and  that  there  were  also  in  the  cellar  empty  bottles 
of  similar  size  and  shape,  render  it  probable  that 
he  got  the  oil  at  the  time  and  place  named.  The 
fact  being  established  that  he  had  the  bottle  of  oil, 
and  that  he  got  it  in  the  prisoner's  cellar,  the  in- 
quiry is  a  pertinent  one  of  whom  did  he  receive  it, 
and  for  what  purpose?  In  answer  to  these  ques- 
tions the  accomplice  says  he  received  it  of  the  pris- 
oner, and  for  the  purpose  of  firing  this  barn.  And 
here  he  is  corroborated  by  the  prisoner's  declara- 
tions made  to  the  detectives.  The  testimony  of 
the  detectives  however  goes  further,  than  that,  and 
if  believed  by  the  jury,  fastens  the  crime  upon  the 
prisoner.  The  question  is  not  therefore  whether 
this  evidence  is  admissible  as  supplying  the  corrob- 
oration which  the  evidence  of  an  accomplice  needs 
at  a  point  which  connects  the  prisoner  with  the 
crime,  for  the  corroborating  evidence  of  that  char- 
acter had  already  been  furnished ;  but  whether  the 
testimony  of  an  accomplice  may  be  corroborated  in 
other  and  minor  points,  which  do  not,  taken  by 


themselves,  touch  the  prisoner.  And  this  is  a  ques- 
tion not  arising  under  the  law  peculiar  to  accom- 
plices, but  under  the  general  rules  of  evidence  with 
reference  to  witnesses  who  from  any  cause  stand 
before  the  jury  with  their  credibility  seriously  im- 
paired. Thus,  suppose  doubt  were  thrown  upon  the 
whole  story  of  the  accomplice,  and  it  was  claimed 
by  the  defense  that  he  did  not  set  the  bam  on  fire, 
would  it  not  on  general  principles  be  admissible  to 
prove,  by  a  person  who  saw  him  do  it,  that  his 
story  was  true?  And  yet  this  would  not  connect 
the  prisoner  with  the  crime."    See  Current  Topic, 

ante. 

♦ 

BANKS-NATIONAL-TRANSFER  OF  STOCK— IS» 
DIVIDUAL  LIABILITY. 

SUPREME  COURT  OF  THE  UNITED  STATES, 
NOVEMBER  1. 1886. 

Whitney  v.  Butleb. 
In  an  action  a^Inst  the  executors  of  a  deceased  share- 
holder of  a  national  bank  to  hold  the  estate  liable  for 
debts  of  the  bank,  which  had  become  insolvent.  It  ap- 
peared that  the  defendants  had  before  the  failure  of  the 
bank  sold  the  stock  and  received  the  psy  for  It,  and 
surrendered  the  certificates  and  power  of  attorney  fbr 
transfer  to  the  president,  who  knew  all  tiie  facts  and  the 
name  of  the  purchaser,  but  who  neglected  to  make  ths 
transfer  on  the  books  of  the  bank,    field,  not  maintain- 
able. 
IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts.    The  opinion 
states    the   case.      The   plaintiff  had   judgmeut  be- 
low. 

Harlan,  J.  The  plaintitPi  in  error  are  the  peraoiial 
representatives  of  Leonard  Whituej,  who  at  the  time 
of  his  death  held  two  certificates  for  fifty  shares  each 
of  the  capital  stock  of  the  Pacific  Nstional  Bank  of 
Boston.  That  bank  suspended  on  November  18, 18B1, 
and  from  that  date  until  March  18, 188*i2,  was  in  oharge 
of  an  examiner  of  national  banks.  On  the  day  last 
named,  with  the  permission  of  the  comptroller  of  the 
currency,  it  resumed  business  and  so  continued  until 
May  20, 1882,  when  it  failed,  and  was  placed  by  that 
officer  in  the  hands  of  a  receiver  to  be  wound  up.  At 
the  time  the  receiver  took  possession,  as  well  as  when 
this  action  was  brought,  March  14, 1883,  the  above 
shares  of  stock  stood  in  the  name  of  Whitney  on  the 
books  of  the  bank. 

This  suit  was  brought  against  the  executors  of  Whit- 
ney, pursnant  to  the  orders  of  the  comptroller  of  the 
currency.  It  is  based  upon  those  provisions  of  the 
statute,  which  declare  that  the  shareholders  of  ns- 
tional banking  associations  shall  be  individually  re- 
sponsible,  equally  and  ratably,  and  not  one  for  another 
for  all  contracts,  debts,  and  engagements,  to  the  ex- 
tent or  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  sucb 
shares;  and  that  estates  and  funds  in  the  hands  of  ex- 
ecutors of  persons  holding  stock  shall  be  liable,  in  like 
manner  and  to  the  same  extent,  as  the  testator  would 
have  been  if  living.  Rev.  Stat.,  $$  5157,  SL*^.  The  as- 
sessment by  the  comptroller  upon  shareholders  tc  meet 
the  bank*s  debts  was  for  the  full  amount  authorised 
by  the  statute. 

The  defendants  insist  that  they  were  not  sharehold- 
ers of  the  bank,  and  did  not  bold,  nor  were  entitled  to 
hold  any  certificates  of  shares  of  its  capital  stock,either 
at  the  date  of  its  suspension,  or  when  the  receiver  wsi 
appointed,  or  when  the  assessment^^as  mad^by  the 
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comptroller.  This  defense  was  overruled,  and  the  ez- 
eoiitors  of  Wbitnef  were  adjudged  to  be  liable,  the 
Circait  judge  observing:  *' This  being  a  suit  broogbt 
bj  the  receiver,  who  represents  the  creditors,  and  it 
appearing  that  the  stoclL  was  not  transferred  on  the 
books  of  the  company,  as  provided  by  the  by-laws,  we 
think  the  defendants  liable.*' 

The  question  before  the  court  is  whether,  under  the 
statute  and  the  facts  specially  found,  the  defendants 
were  liable  to  be  assessed  for  the  contracts,  debts  and 
engagements  of  the  bank.  The  statute  declares  that 
the  capital  stock  of  a  national  bank  shall  be  transfer- 
able on  its  books  in  such  manner  as  may  be  prescril>ed 
in  the  by-laws  or  articles  of  the  association — every  per- 
son becoming  a  shareholder  by  such  transfer  succeed- 
ing, in  proportion  to  his  shares,  to  all  the  rights  and 
liabilities  of  the  prior  holder.  Rev.  Stat.,  §  5189.  The 
by-laws  of  this  bank  provide  that  its  stock  should  be 
assignable  only  on  its  books,  subject  to  the  restrictions 
and  provisions  of  the  statute;  that  a  transfer-book  be 
kept,  in  which  all  assignments  and  transfers  of  stock 
should  be  made;  that  each  certificate  should  state 
upon  its  face  that  the  stock  is  transferable  only  on 
the  books  of  the  bank ;  and  that  when  a  transfer  is 
made  the  certificate  shall  be  returned  and  cancelled, 
and  a  new  one  issued.  Whether  these  by-laws  were 
so  far  complied  with  as  to  release  the  defendants  as 
executors  from  the  liability  imposed  by  statute,  de- 
pends upon  the  effect  to  be  given  to  certain  acts  of 
the  executors  and  of  the  president  of  the  bank  in 
connection  with  the  sale  of  the  stock  standing  in 
Whitney's  name. 

It  appears  from  the  special  finding  of  facts  that  Al>- 
ner  Coburn,  of  Maine,  desiring  to  buy  two  hundred 
and  fifty  shares  of  the  stock  of  this  bank,  made  a  spec- 
ial deposit  in  it  of  $25,000  to  be  applied  for  that  pur- 
pose. This  fact  appears  from  a  letter  addressed  to 
him  by  Benyon,  the  president  of  the  banic,  under  date 
of  September  21, 1881,  in  which  the  latter  said :  "Tours 
of  20th  received  with  check  $25,000,  which  we  will  use 
pending  the  purchase  of  our  stock,  and  will  hold  on 
your  account,  as  a  special  deposit,  securities  to  the 
same  amount,  till  we  succeed  in  making  the  purchase. 
This  leaves  the  amount  in  your  control  until  invested, 
and  I  trust,  will  be  satisfactory  to  you."  That  the 
stock  might  be  obtained,  Benyon  secured  the  services 
of  one  Eager  who  had  a  deposit  account  with  the  bank, 
and  that  the  latter  might  have  money  with  which  to 
buy  the  stock,  Benyon  placed  to  his  credit,  as  a  tem- 
porary loan,  out  of  the  funds  of  the  bank,  the  exact 
amount  required  for  the  purchase. 

On  November  8,  1881.  the  defendants — having  no 
reason  whatever  to  believe  that  the  bank  was  insolv- 
ent, or  was  about  to  become  so,  on  the  contrary,  be- 
lieving it  to  be  solvent,  and  having  no  information  as 
to  Cobum's  order— placed  the  certificates  held  by 
them  in  the  hands  of  Day  &  Co.,  brokers,  with  direc- 
tions to  sell  the  stock.  They  also  placed  in  their  hands 
a  power  of  attorney  in  the  form  usually  adopted  for 
transfers  of  stock.  It  was  blank  as  to  the  names  of 
the  attorney  and  the  purchaser,  but  was  signed  by  the 
executors  and  duly  witnessed.  It  was  in  these  words : 
*'Know  all  men  by  these  presents,  that  for  value  re- 
ceived, we,  the  executors  of  the  estate  of  Leonard 
Whitney,  of  Watertown,  do  hereby  make,  constitute, 
aud  appoint,  irrevocably,  • true  and  lawful  at- 
torney (with  power  of  substitution),  for  and  In  oar 
name  and  our  behalf  to  sell,  assign,  and  transfer  unto 

one  hundred  shares,  now  standing  in  the  name 

of  L.  Whitney,  of  Watertown,  Mass.,  In  the  capital 
stock  of  the  Pacific  National  Bank;  and  said  attorney 
is  hereby  fully  empowered  to  make  and  pass  all  neces- 
sary acts  for  the  said  assignment  and  transfer.  Wit- 
ness our  hands  and  seals.'*  To  that  power  of  attorney 
was  appended  the  following: 


*Por  value  received,  I  appoint.  Irrevocably,  • 


as  my  substitute,  with  all  the  powers  above  given  to 

me.      Witness hand    and  seal,  ,  187-. 

.    [Seal.  ]  "    The  other  papers  were  the 

two  certificates  of  stock  and  the  certificate  from  the 
proper  Probate  Court,  showing  the  appointment  and 
qualification  of  the  defendants  as  executors.  Each 
stock  certificate  contained  the  following  words: 
*'  Transferable  only  on  the  books  of  the  said  bank, 
in  person  or  by  attorney,  on  surrender  of  thia  certifi- 
cate.'* 

On  November  12, 1881,  Day  &  Co.  offered  the  stock 
for  sale  at  public  auction,  and  the  same  was,  at  Ben- 
yon*s  request,  bought  by  £2ager  at  the  sum  of  $10,400. 
Three  days  thereafter,  November  16,  1881,  Eager  of- 
fered to  the  brokers  in  payment  for  the  stock  his 
check  on  the  Pacific  National  Bank.  The  bank  at 
which  the  brokers  did  business  declined  to  take  that 
check  in  its  deposit  account.  Benyon  being  informed 
of  that  fact,  substituted  for  the  check  of  Eager  a 
cashier's  check  on  another  bank,  which  last  check  be- 
ing paid,  Day  &  Co.,  with  the  knowledge  of  Eager,  de- 
livered to  Benyon,  the  president  of  the  bank,  the 
foregoing  certificates  of  stock,  with  the  power  of  at- 
torney, the  certificate  from  the  Probate  Court,  and 
other  papers— he  thereafter  holding  the  same  '*as  pur- 
porting to  be  security  for,  and  as  representing  said 
loan,  awaiting  the  filling  of  Cobum's  order,  with  the 
design  then  to  have  the  stock  transferred  to  him  as 
soon  as  his  order  had  been  filled.'*  On  the  16th  of 
Novemt>er  the  defendants  received  from  the  brokers 
the  proceeds  of  the  sale  of  the  Whitney  stock.  Ben- 
yon obtained  only  fifty  additional  shares,  for  the 
purpose  of  filling  the^  order  of  Coburn.  All  this 
happened  before  the  bank  suspended  on  November  18, 
1881. 

The  executors  of  Whitney  did  not  know  by  whom 
the  stock  was  bought  at  the  auction  sale,  unless  the 
knowledge  of  the  brokers  is  to  be  Imputed  to  them. 
Believing  in  good  faith,  and  having  no  reason  to 
doubt  that  the  purchaser  had  caused  the  transfer  to 
be  made,  neither  they  nor  the  brokers  took  ideps  to 
ascertain  whether  it  had  in  fact  been  done. 

They  had  no  knowledge  or  information  untQ  after 
the  appointment  of  the  receiver  as  to  tlie  purpose  for 
which  either  Benyon  or  Eager  held  the  before-men- 
tioned papers  or  the  stock. 

While  the  bank  did  not  purchase  nor  intend  to  pur- 
chase the  stock  for  itself,  its  president.  In  execution  of 
Coburn's  order,  procured  Eager  to  buy  this  stock 
with  funds  furnished  him  for  that  purpose.  Coburn 
did  not  take  it ;  and  the  receiver,  after  he  took  pos- 
session, found  the  before-mentioned  papers  in  an  en- 
velope purporting  to  represent  a  security  for  a  demand 
loan  to  Benyon. 

We  do  not  think  that  the  question  arising  upon 
these  facts  is  concluded  by  any  of  the  cases  cited  in 
the  opinion  of  the  Circuit  judge  {Davis  v.  Society  oj 
Euex,  44  Conn.  582;  Adderly  v.  Storm,  ff  Hill,  624;  Ju^ 
derson  v.  PhUadelptita  WarehouM  Co..  Ill  XJ.  8.  479, 
4SS;Johmton  v.  Lafin^  10?  id.  800,804;  TumbuUv, 
Ihyson,  05  id.  418;  Broitn  v.  Adams,  5  Biss.  181),  or  in 
those  cited  In  the  brief  for  the  receiver.  VaHa  v. 
Stevens,  17  Blatch.  268;  Irons  v.  Mauf.  Nat  Bauky  27 
Fed.  Rep.  591 ;  BowdeU  v.  NaL  Bank,  Browne's  KaU 
Batik  cases,  146.  In  nearly  all  of  them,  where  the  i^» 
sue  was  between  the  receiver,  representing  the  ored ti- 
ers, and  the  person  standing  on  the  register  of  tb« 
bank  as  a  shareholder,  it  is  said»  generally,  that  the 
creditors  of  a  national  bank  are  entitled  to  know  who. 
as  shareholders,  have  pledged  their  individual  liabinty 
as  security  for  its  debts,  engagements,  and  contracts; 
that  if  9  person  permits  his  name  to  appear  and  re- 
main in  its  outstanding  certificates  of  stock,  and  on 
its  register,  as  a  shareholder,  he  ir^entopped,  as  l>e^ 
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tween  himself  and  the  creditors  of  the  baiilc,  to  deny 
that  be  is  a  shareholder;  and  that  his  indlTidaal  liabil* 
ity  continues  until  there  is  a  transfer  of  the  stock  on 
the  books  of  the  bank,  even  where  he  has  in  good  faith 
previously  sold  it  and  deliveied  to  the  buyer  the  cer- 
tifioate  of  stock,  with  a  power  of  attorney  in  such 
form  as  to  enable  the  transfer  to  be  made.  Some  of 
ttie  cases  hold  that  the  seller  is  liable  as  a  shareholder 
even  where  the  buyer  agreed  to  have  the  transfer 
made  on  the  books  of  the  bank,  but  fraudulently  or 
negligently  failed  to  do  so.  But  it  will  be  found,  upon 
careful  examination,  that  in  no  one  of  the  oases  in 
which  these  general  principles  have  been  announced, 
as  between  creditors  and  shareholders,  does  it  appear 
that  the  precaution  was  taken,  after  the  sale  of  the 
stock,  to  surrender  the  certificates  therefor  to  the 
bank  itself,  accompanied  (where  such  surrender  was 
not  by  the  shareholder  in  person)  by  a  power  of  at- 
torney, which  would  enable  its  officers  to  make  the 
transfer  on  the  register.  The  position  of  the  seller,  in 
such  case,  is  analogous  to  that  of  a  g^ntor  of  a  deed 
deposited  in  the  proper  office  to  be  recorded.  The 
general  rule  is,  that  the  deed  is  considered  as  recorded 
from  the  time  of  such  deposit.  2  Washb.  Real  Prop. 
B.  8,  oh.  4,  t  52.  Where  the  seller  delivers  the  stock 
certificate  and  power  of  attorney  to  the  buyer,  relying 
upon  the  promise  of  the  latter  to  have  the  necessary 
transfer  made,  or  where  the  certificate  and  power  of 
attorney  are  delivered  to  the  bank  without  communi- 
cating to  its  officers  the  name  of  the  buyer,  the  seller 
may  well  be  held  liable  as  a  shareholder  until,  at  least, 
he  shall  have  done  all  that  he  reasonably  can  do  to  ef- 
fect a  transfer  on  the  stock  register. 

In  the  case  before  us  the  personal  presence  of  the 
defendants  at  the  bank  was  not  required  in  order  to 
secure  their  release  from  liability  as  shareholders. 
Besides  the  certificates  of  stock  authorized  them  to 
act  by  attorney.  Through  their  agents,  the  brokers, 
who  sold  the  stock,  and  through  whom  they  received 
the  money  paid  for  it,  they  surrendered  the  oertifloates 
and  power  of  attorney  to  the  president  of  the  bank^ 
he  receiving  them,  with  knowledge  not  only  that  de- 
fendants had  parted  with  all  title  to  the  stock  and  had 
been  paid  for  it,  but  also  tbat^it  had  been  purchased  at 
public  auction  by  Eager.  He  knew  equally  well  that 
the  surrender  of  the  certificates  and  the  delivery  of 
the  power  of  attorney  and  the  certificate  from  the 
Probate  Ck)urt  could  only  have  been  for  the  purpose  of 
having  it  appear,  by  means  of  a  transfer  on  the  books 
of  the  bank,  that  Whitney's  executors  were  no  longer 
shareholders. 

The  right  to  have  the  transfer  made,  and  thereby 
secure  exempt i<in  from  further  responsibility,  was  se- 
cured to  the  defendants  both  by  the  statute  and  by 
the  by-laws  of  the  bank.  They  did  all  that  was  re- 
quired by  either  as  preliminary  to  such  transfer. 
Nothing  remained  to  be  done  except  for  some  officer 
of  the  bank  to  make  the  necessary  formal  entries  on 
its  books.  If,  when  the  agents  of  defendants  deliv- 
ered the  certificates  and  power  of  attorney  to  the 
president  of  the  bank,  the  latter  had  given  any  inti- 
mation of  a  purpose  not  to  make  the  transfer  promptly 
or  had  avowed  an  intention  to  postpone  action  until  a 
sufficient  amount  of  stock  was  obtained  to  fill  Cobam*8 
order,  it  may  be  that  the  failure  of  the  defendants  to 
take  legal  steps  to  compel  a  transfer  would.  In  favor 
uf  the  creditors  of  the  bank,  have  been  deemed  a 
waiver  of  the  right  to  an  immediate  transfer  on  the 
stock  register.  But  no  such  intimation  was  given ;  no 
such  avowal  was  made.  No  objection  was  made  to 
the  power  of  attorney,  or  to  the  discharge  of  the  de- 
fendants from  liability.  So  far  as  the  record  shows 
nothing  was  said  or  done  by  the  bank's  officers  to 
raise  a  doubt  in  the  minds  of  the  defendants'  agents 
that  the  transfer  would  be  made  at  onoe. 


It  was  suggested  in  argument  that  the  defeudanta 
shonld  have  seen  that  the  transfer  was  made.  But  we 
were  not  told  precisely  what  ought  to  have  been  done 
to  this  end  that  was  not  done  by  them  and  their 
agents.  Had  any  thing  occurred  that  would  h»ve 
justified  the  defendants  in  believing,  or  even  in  au*- 
pecting,  that  the  transfer  had  not  been  promptly 
made  on  the  books  of  the  bank,  they  would  perhaps 
have  been  wanting  in  due  diligence  had  they  not,  hy 
inspection  of  the  bank's  stock  register,  ascertaiued 
whether  the  proper  transfer  had  in  fact  been  made. 
But  there  was  nothing  to  justify  such  a  belief  or  to 
excite  such  a  suspicion.  Their  conduct  was,  under  all 
the  circumstances,  that  of  careful,  prodeut  busiueea 
men,  and  it  would  be  a  harsh  Interpretation  of  their 
acts  to  hold  (In  the  language  in  some  of  the  oases, 
when  considering  the  general  question  under  a  dlfTer- 
ent  state  of  facts)  that  they  allowed  or  permitted  the 
name  of  Whitney  to  remain  on  the  stock  register  as  a 
shareholder.  We  are  of  opinion  that  within  a  reason- 
able construction  of  the  statute,  and  for  all  the  objects 
intended  to  be  accomplished  by  the  provision  Impos- 
ing liability  upon  shareholders  for  the  debu  of  na- 
tional banks,  the  responsibility  of  the  defendants  must 
be  held  to  have  ceased  upon  the  surrender  of  the  cer- 
tificates to  the  bank  and  the  delivery  to  Its  president 
of  a  power  of  attorney  sufficient  to  effect,  and  in- 
tended to  effect,  as  that  officer  knew,  a  transfer  of 
the  stock  on  the  books  of  the  association  to  the  pur- 
chaser. 

For  the  reasons  stated,  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to  enter  a 
judgment  for  the  defendants. 

Reversed, 


CONTRACT—FORFEITURE^WORDS  OF  LIMIT  A- 
TION  AND  CONDITION, 

NEW  YORK  OOURT  OF  APPEALS,  OCTOBER  5, 1880. 

Lyon  v.  Hbbset. 

In  the  constnictio*!!  of  all  contracts  under  which  forfeitures 
are  claimed,  i«  is  the  duty  of  the  court  to  interpret  them 
8trictl>  in  order  to  avoid  such  a  result,  for  a  forfeiture  is 
not  favored  in  the  law. 

Whfle  DO  particular  form  of  words  is  necessaiy  to  create  a 
limitation  or  condition,  it  \&  yet  essential  that  the  inten- 
tion to  create  them  shall  be  clearly  expressed  in  some 
words  importing  ex  vf  Ufrmini  that  the  vesting  or  continu- 
ance of  the  estate  or  Interest  is  to  depend  upon  a  contin- 
gency provided  for. 

When  the  contract  contains  no  express  words  importing  a 
limitation  or  condition,  if  it  be  held  to  contain  either,  it 
must  be  inferred  from  some  supposed  intention  of  the 
parties  drawn  from  other  provisions  in  the  contract  or 
from  the  nature  of  the  act  provided  for,  or  the  circum- 
stances surrounding  the  subject  of  the  agreement. 

APPEAL  from  a  judgment  for  defendants  In  an  ac- 
tion to  annul  an  exeoutoiy  coutraot.    l*he  facta 
fully  appear  in  the  opinion. 

C.  D.  uldams,  for  appellant. 
JVanois  Keman^  for  respondent. 

RnoBB,  C.  J.  The  complaint  in  this  action  was 
framed  to  procure  a  decree  annulling  an  executory 
contract  between  certain  of  the  plain tiflb  as  executors 
of  the  estate  of  Lyman  R.  Lyon,  vendors,  and  the 
firm  of  O.  J.  Lyon,  as  vendees,  for  the  sale  of  the  hem- 
lock bark  on  the  Brantingham  tract  In  Lewis  county, 
and  to  determine  the  ownership  of  that  portion  of 
such  bark  as  was  then  cut.  but  not  removed  from  the 
premises.  The  action  Is  based  upon  the  claim  that 
the  destruction  of  the  Moose  river  tannery  rendered 
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the  performaace  by  the  veadees  of  an  alleged  im- 
plied agreement  to  ose  it  therein  impossible,  and 
therefore  that  the  title  to  such  bark  as  then  remained 
unused  reverted  to  the  owners  of  the  land. 

The  question  arises  under  a  clause  in  the  contract 
following  the  description  of  the  premises  upon  which 
the  baric  was  grown,  reading  as  follows:  "Said  lots 
being  In  the  vioinitj  of  Moose  river  tannery,  said  bark 
to  be  used  there  in  carrying  said  tannery  on.'*  At  the 
date  of  the  contract  in  January,  1871,  some  of  the 
plaintiffs  were  the  owners,  as  trustees,  under  the  will 
of  Liyman  R.  Lyon,  of  an  undivided  three-eighths  of 
said  taunery,  and  Chester  L.  Lyon,  also  an  executor, 
was  the  owner  of  the  remaining  five-eighths,  the  whole 
conbisttng  of  a  tannery  and  about  one  thousand  acres 
of  laDd.  The  said  executors  were  also  trustees,  with 
power  of  sale  under  the  will  of  Lyman  R.  Lyon,  of  the 
Brantingham  tract,  upon  which  there  was  then  grow- 
ing about  thirty  thousand  cords  of  bark.  The  con- 
tract provided,  among  other  things,  that  **for  the 
aforesaid  bark  on  the  tree,  second  parties  agi'ee  to 
pay  first  parties  fifty  cents  per  cord,  said  bark  to  be 
paid  for  before,  removed  from  the  land,  unless  other- 
wise satisfactorily  arranged,  and  to  remain  the  prop- 
erty of  the  estate  until  paid  for.'*  **  The  second  party 
are  not  to  cut  more  than  three  thousand  cords  on  the 
Brantingham  tract  per  year,'*  and  are  ''  to  have  the 
right  and  privilege  to  enter  upon  said  lands  to  fell  and 
cure  said  bark,  and  remove  the  same,  as  is  usually 
done  by  tanners.** 

^he  vendees,  after  its  execution,  immediately  en- 
tered upon  the  performance  of  the  contract,  and  by 
themselves  and  their  assignees  continued  to  cut,  peel 
and  draw  away  bark  in  each  year  for  use  in  the  Moose 
river  tannery  until  May  15,  1883,  when  the  tannery 
building  was  accidentally  desti^oyed  by  fire.  There 
then  remained  about  six  thousand  cords  of  bark  uncut 
on  the  described  premises.  On  June  12,  1883,  the 
plaintiff's  served  a  written  notice  upon  the  defendants 
claiming  the  right  to  terminate  the  contract  by  reason 
of  the  destruction  of  such  tannery. 

The  customary  period  for  cutting  bark  extends  from 
June  first  to  Au&:ust  first  in  each  year,  after  which  it 
ia  piled  in  the  forest  for  airing,  and  remains  there 
until  snow  falls,  when  it  is  drawn  to  market  for  use 
the  following  season.  If  kept  over  the  eeason,  its 
strength  deterlorates,and  its  value  becomes  dimiushed. 
It  was  customary  for  parties  t>uying  bark  to  make 
contracts  for  cutting  and  piling  It  as  eariy  as  April  or 
May,  and  in  the  present  case,  it  was  proved  that  the 
defendant  bad  entered  into  such  contract  at  that  time. 
Tbey  had  thus,  in  good  faith,  incurred  a  large  liabil- 
ity in  the  performance  of  their  obligation  to  buy  the 
bark  before  any  question  arose  as  to  their  right  to  out 
and  carry  it  away.  The  work  of  stripping  the  bark  in 
question  commenced  about  the  first  of  June,  and  bad 
continued  nearly  two  weeks  before  the  vendors  at- 
tempted either  to  put  an  end  to  the  contract,  or  to  re- 
possess themselves  of  the  bark  cut.  On  the  first  of 
August  upward  of  two  thousand  five  hundred  cords  of 
bark  had  been  out  and  piled  npon  the  ground  ready 
for  the  curing  process  at  an  expense  to  the  vendees  of 
several  thousand  dollars. 

In  the  year  1879,  by  virtue  of  a  sale  in  partition  of 
the  Moose  river  tannery  property,  the  interest  of  the 
plaintiffs  therein  bad  become  divested,  and  the  de- 
fendants, or  some  of  them,  as  purchasers  on  such  sale, 
became  the  owners  thereof  and  have  ever  since  re- 
tained such  ownership.  The  defendants,  or  some  of 
them,  also  became  the  owners,  in  1879,  of  a  large  tract 
of  land  with  a  tannery  thereon  adjoining  the  Moose 
river  tannery  property,  and  prosecuted  the  business 
of  tanning  In  both  of  said  tanneries  up  to  the  time  of 
tlie  destruction  of  the  latter  taunery.  Previous  to  the 
commenoement  of  this  action  the  defendants   had 


claimed  that  the  destraotlon  of  the  Moose  river  tan- 
nery did  not  annul  their  contract,  and  that  tbey  had 
the  right  under  it  to  cut  bark  on  the  Brantingham 
tract  for  use  in  other  places  than  the  Moose  river  tan- 
nery. The  plaintiffs,  on  the  contrary,  claimed  that 
the  destruction  of  the  tannery  ipso  facto  annulled  the 
contract,  and  that  thereby  tbey  became  entitled  to 
annul  the  contract  and  retain  the  title  and  possession 
of  all  bark  uncut  and  recover  possession  of  such  as  re- 
mained nnremoved  therefrom,  and  the  logical  effect 
of  their  contention  would  include  all  bark  unused 
which  had  been  previously  paid  for  and  removed  from 
the  premises  by  the  vendees. 

In  discussing  the  questions  presented  it  will  tend  to 
obviate  the  confusion  produced  by  some  misleading 
analogies  if  we  eliminate  therefrom  the  consideration 
of  the  oases  cited  relating  to  exceptions  and  reserva- 
tions in  conveyances,  since  for  obvious  and  well-recog- 
nized reasons  the  language  of  this  contract  creates 
neither  of  those  forms  of  estates.  Craig  v.  Wells^  11 
N.  T.  315.  The  appellants*  claim,  if  at  all  tenable, 
can  be  supported  only  by  demonstrating  that  the 
clause  in  question  created  either  a  condition  or  a  limi- 
tation. 

We  do  not  consider  it  very  material  whether  it  it 
one  or  the  other,  since  If  either  it  would  terminate  the 
defendant's  interest,  and  the  same  result  would  be  at- 
tained. If  a  condition,  it  must  necessarily  be  a  con- 
dition subsequent,  for  It  could  only  be  called  into 
operation  after  the  possession  and  title  of  the  prop- 
erty had  changed  and  a  diversion  of  its  use  by  its  ven- 
dees to  a  prohibited  purpose  had  been  attempted. 
Bouv.  Ins.,  §743.  Counsel  on  the  argument  upon 
both  sides  treated  the  provision  as  creating  a  limita- 
tion alone,  but  we  are  nnable  to  agree  with  them 
and  can  see  in  it  none  of  the  qualities  of  such  an  es- 
tate. 

The  difference  between  a  limitation  and  a  condition 
is  defined  to  be  that  in  order  to  defeat  the  estate  in 
the  latter  case,  it  requires  some  act  to  be  done,  such  as 
making  an  entry,  to  effect  it,  while  in  the  former  the 
happening  of  the  event  is  in  itself  the  limit  beyond 
which  the  estate  no  longer  exists,  but  it  is  determined 
by  the  operation  of  the  law  without  requiring  any  act 
to  be  done  by  any  one.  2  Wasbb.  Heal  Prop.  20.  It  is 
also  said  that  a  condition  brings  the  estate  back  to  the 
grantor  or  his  heirs.  A  conditional  limitation  carries 
it  over  to  a  stranger.  The  grantor  or  his  heirs  alone 
having  the  right  to  defeat  the  estate  by  entry  for  con- 
dition broken ;  a  condition  terminates  an  estate,  a 
limitation  creates  a  new  one.    2  Wasbb.  22. 

The  attempt  is  here  made  after  an  absolute  grant  of 
the  bark  to  cause  the  remaining  bark  to  revert  to  the 
owners  of  the  land  In  accordance  with  the  rule  gov- 
erning broken  conditions,  instead  of  carrying  it  over 
to  the  new  estate  as  a  limitation  requires.  Even  if 
such  a  rule  could  be  applied  it  would  affect  only  so 
much  of  the  property  as  was  used  in  violation  of  the 
condition  and  could  not  relate  to  that  which  bad  not 
been  taken  in  possession  and  the  right  to  which  still 
rested  in  covenant.  It  is  unnecessary  however  to  pur- 
sue the  distinctions  and  analogies  between  these  dif- 
ferent estates,  as  we  are  of  the  opinion  that  there  is 
here  neither  condition  or  limitation. 

In  the  construction  of  all  contracts  under  which  for- 
feitures are  claimed,  it  is  the  duty  of  the  court  to  in- 
terpret them  strictly  in  order  to  avoid  such  a  result, 
for  a  forfeiture  is  not  favored  in  the  law.  Bouv.  Ins., 
SS  780, 1814;  Duryea  v.  Mayor,  62  N.  Y.  694;  Lorillard 
V.  Silver^  36  id.  578.  While  no  particular  form  of  words 
is  necessary  to  create  a  limitation  or  condition,  it  is 
yet  essential  that  the  intention  to  create  them  shall 
be  clearly  expressed  In  some  words  importing  ex  vi  ter- 
mini that  the  vesting  or  continuance  of  tbe  estate  or 
interest  is  to  depend  upon  a  contingency  provided 
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for.  Craig  v.  Wells,  U  N.  T.  816;  Bouv.  Ins., 
S758. 

It  will  be  obserred  that  there  are  in  this  oontraot  uo 
express  words  importing  a  limitation  or  condition, 
and  if  it  is  held  to  contain  either  it  must  l>e  inferred 
from  some  supposed  intention  of  the  parties  drawn 
fn^m  other  provisions  in  the  contract,  or  from  the  na- 
ture of  the  act  provided  fur,  or  the  circumstances  sur- 
rounding the  subject  of  the  agreement.  These  are  all 
legitimate  sources  of  information  from  which  to  de- 
rive  an  understanding  as  to  the  intent  of  the  parties, 
and  may  properly  be  resorted  to  for  that  purpose* 
Danruso  v.  Madan^  2  Johns.  145;  Cunningham  v.  Jfor- 
reUy  10  id.  203.  It  is  also  said  that  the  ordinary  tech- 
nical words  by  which  a  limitation  is  expressed  relate 
to  time,  and  are  durante,  dum<,  donee,  etc. ;  but  that 
the  use  of  any  of  these  terms,  ordinarily  expressive  of 
a  condition  or  a  limitation,  would  be  an  unsafe  test  of 
the  true  nature  of  the  estate.  The  word  "  proviso," 
or  '*  provided  "  itself  may  sometimes  be  taken  as  a 
condition,  sometimes  as  a  limitation  and  sometimes 
as  a  covenant.    2  Washb.  21. 

It  would  seem  to  be  quite  clear  that  the  object  de- 
signed to  be  secured  by  the  insertion  of  the  clause  in 
question  was  to  provide  for  the  continuous  employ- 
ment of  the  tannery  in  the  business  of  tanning,  and 
was  adopted  mainly,  if  not  altogether,  for  the  benefit 
of  the  vendors  or  the  owners  of  the  tannery  property. 
No  limit  is  assigned  for  the  duration  of  the  estate  or 
the  quantity-  sold.  It  is  all  of  the  bark  in  the  Brant- 
ingham  tract,  to  be  taken  in  quantities  not  exceeding 
three  thousand  cords  per  year.  The  period  during 
which  the  right  was  to  extend  was  unlimited  and 
would  not  be  less  than  ten  years,  and  might  be  ex- 
tended for  an  indefinite  term.  The  vendors  were  the 
owners  of  a  large  interest  in  the  tannery  property,  and 
had  a  material  interest  in  giving  it  continuous  em- 
ployment, and  thus  adding  to  its  value,  while  the 
vendees  would  not  seem  to  have  any  object  in  restrict- 
ing their  own  control  over  the  property  purchased. 
We  cannot  therefore  assent  to  the  interpretation  that 
the  object  of  the  parties  would  be  satisfied  by  the  use 
of  the  bark  in  the  vicinity  of  the  tannery  referred 
to.  The  real  question  therefore  is  whether  that  ob- 
ject was  intended  to  be  secured  by  a  limitation  or  by  a 
covenant. 

The  language  of  the  contract  is,  "  said  bark  to  be 
used  there  in  carrying  said  tannery  on.**  If  any  con- 
tingency is  here  expressed,  as  one  upon  which  a  right 
depends,  it  cannot  be  one  other  than  a  use  contraiy  to 
the  one  pointed  out.  The  plaintiff  has  assumed  that 
the  destruction  of  the  tannery,  as  matter  of  law,  ren- 
dered the  use  of  the  bark  therein  impossible,  and  there- 
fore  ipso  facto  terminated  the  defendants'^rights  un- 
der the  contract. 

This  contention  cannot  be  sustained.  There  is  noth- 
ing  in  the  case  to  show  that  the  defendants  did  not 
intend  to  rebuild  the  tannery,  and  nothing  to  preclude 
them  from  doing  so  and  using  the  bark  in  the  reno- 
vated structure.  An  interpretation  which  should  con- 
fine the  use  of  the  bark  to  the  particular  building,  ex- 
isting in  1871,  would  be  unreasonable  and  motiveless, 
as  no  object  of  the  vendors  could  be  served  by  such  a 
use  which  would  not  be  equally  promoted  by  its  em- 
ployment in  another  building  of  similar  capacity  in 
the  same  location.  Neither  did  the  expressed  inten- 
tion of  the  vendees  to  use  the  bark  in  another  locality 
set  in  operation  the  limitation,  if  one  existed,  or  au- 
thorize the  vendors  to  consider  the  contract  at  an  end. 
In  order  to  have  such  an  effect,  the  notice,  must  be  of 
an  intention  not  to  perform  some  act  amounting  to 
a  condition  precedent,  and  this  we  have  seen  is  not 
such  a  condition.  Bogardua  ▼.  N,  Y.  Life  Ins.  Co.,  101 
N.Y.  828. 

We  therefore  return  to  a  consideration  of  the  event, 


if  any,  whiCh  the  parties  had  in  mind  as  a  limitation 
in  framing  their  contract.  As  we  have  said,  there  ia 
nothing  indicating  an  intention  to  limit  the  duration 
of  the  estate  or  the  quantity  sold,  the  words  import- 
ing simply  a  restriction  of  the  use  to  be  made  of  tlie 
bark.  The  language  imports  that  its  actual  use  at  a 
place  other  than  the  one  prescribed  should  be  the 
event  upon  which  the  claim  in  question  should  have 
its  operation,  and  there  is  nothing  in  the  oiroumstau  - 
oes  of  the  case  tending  to  show  any  other  iuteutlon. 
Such  a  use  would  necessarily  destroy  the  subject  of 
the  contract  or  deprive  it  of  its  merchantable  valae, 
and  render  its  ownership  after  that  event,  a  matter  of 
no  importance.  It  cannot  therefore  be  reasonably 
contended  that  such  a  contingency  would  be  regarded 
hy  its  vendors  as  a  desirable  occasion  for  its  reclama- 
tion or  the  right  of  its  possession  after  that  time  as  m 
profitable  thing  to  be  secured.  Long  before  this  con- 
tingency could  occur,  it  was  provided  that  the  vendees 
should  pay  for  the  bark  and  become  entitled  to  it« 
ownership  and  possession,  and  there  is  nothing  in  the 
language  of  the  contract  or  the  ciroumstanoes  of  the 
case  to  show  that  the  vendors  entertained  any  expec- 
tation that  their  interest  in  the  property  would  sur- 
vive the  transfer  of  the  title.  The  contract  provided 
for  the  sale  of  all  of  the  bark  on  the  Brantingham 
tract,  and  express  provision  is  made  for  the  retention 
of  the  title  and  possession  as  security  for  the  purchase- 
price,  but  no  language  indicates  an  intention  to  reserve 
it  for  any  other  purpose. 

The  pecuniary  interest  of  the  vendors  itf  the  im- 
proved property  was  slight  as  compared  with  that  of 
the  vendee,  and  in  the  absence  of  language  plainly  ex- 
pressing such  an  intention,  it  is  not  reasonable  to  im- 
pute to  them  a  design  to  subject  it  to  a  forfeiture 
after  it  had  been  made  valuable  almost  wholly  by  their 
expenditures  upon  it. 

Neither  can  it  be  reasonably  claimed  that  the  parties 
contemplated  that  bark  cut,  paid  for  and  drawn  to  the 
tannery  in  strict  conformity  to  the  contract,  before  Its 
destruction,  should  by  that  event  be  forfeited  to  the 
vendors,  however  great  the  lapse  of  time  which  should 
follow  thereafter. 

In  view  of  all  the  circumstances  we  must  therefore 
hold  that  the  parties  intended  by  the  clause  in  ques- 
only  such  security  as  the  covenant  afforded  for  the 
performance  of  the  stipulation  in  question. 

The  case  of  Thcmas  v.  Oakley,  18  Yes.  184,  cited  by 
the  plaintiffs,  has  no  application.  There  the  owner  of 
a  quarry  sold  so  much  of  the  stone  therefrom  as  was 
needed  for  ''all  the  purposes  of  Newton  farm."  This 
language  is  descriptive  merely  and  constitutes  the  only 
definition  of  the  property  intended  to  be  sold,  and  it 
was  properly  held  that  the  vendees  acquired  no  right 
to  stone  to  be  used  for  other  purposes  than  the  New- 
ton farm.  In  the  present  case  however  the  right  to 
take  all  of  the  bark  on  the  Brantingham  tract  was  con- 
tracted for,  and  the  only  limitation  of  quantity  was 
that  contained  in  the  proviso  restraining  the  right  to 
peel  to  three  thousand  cords  a  year. 

Qroat  V.  Moak,  94  N.  Y.  115,  was  a  case  arising  under 
a  reservation  in  a  grant  of  water  power,  and  is  ol>- 
viously  inapplicable  to  this  case. 

The  case  of  Craig  v.  Wells,  11  N.  T.  815,  seems  to  us 
quite  decisive  of  the  questions  raised  here.  There  a 
water  power  was  granted  with  a  prohibition  against 
its  use  for  any  other  purpose  than  certain  uses  speci- 
fied in  the  deed.  It  was  held  that  the  language  of  the 
grant  did  not  constitute  either  a  condition,  limitation, 
reservation  or  exception,  although  if  construed  in  con- 
nection with  certain  bonds  executed  therewith,  it  was 
said  that  a  covenant  might  be  implied  from  a  consid- 
eration of  the  several  instruments  simultaneously  ex- 
ecuted. Selden,  J.,  says,  in  relation  to  the  laiiKuags 
then  under  consideration,  that  it  is  a  mere  limitatioD 


Digitized  by 


Google 


THE  ALBAinr  LAW  JOURNAL. 


449 


of  the  nse  which  the  grantees  shall  make  of  the  things 
Srauted— a  naked  prohibition.  No  right  to  the  use  of 
the  water  is  saved  to  the  grantor.  This  prohibition  is 
iDOonsistent  with  the  title  conveyed  by  the  deed  and 
is  olearlj  void.  If  one  oonvejs  laud  in  fee-simple,  aud 
neither  excepts  any  part,  nor  reserves  any  thing  to 
himself  out  of  It,  but  restricts  the  grantee  to  a  par- 
ticular u«e  of  tbe  land,  the  restriction  is  void  as  re- 
pugnant to  the  proprietary  rigbts  of  an  owner  in  fee. 
Saoh  a  restriction  may  be  imposed  and  would  be  good 
aa  a  condition  or  a  covenant,  but  in  no  other  form." 
See  also  Congregation  Shadier  Hath  Moin  y.  HoUa- 
day,  60  N.  T.  064. 

It  is  claimed  by  tbe  respondent  that  the  subsequent 
acquisition  of  the  Moose  river  tannery  by  the  vendees 
iu  the  contract  deprived  the  plaintlffii  of  any  Interest 
iu  the  performance  of  the  stipulation  in  question,  and 
amounted  tf>  a  surrender  of  their  right  to  insist  upon 
its  performance.  We  think  however  that  a  subsequent 
change  iu  the  condition  of  the  parties  did  not  reflect 
any  light  upon  the  intention  existing  in  regard  to  it  at 
the  time  of  its  execution,  and  therefore  has  no  bear^ 
ing  upon  its  interpretation.  If  the  clause  in  question 
be  regarded  as  a  covenant,  such  change  might  affect  the 
damages,  if  any,  recoverable  for  a  breach  therefor;  but 
in  the  absence  of  an  express  agreement  to  affect  a 
modification  would  not  have  any  other  effect. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  not  voting,  and  Mil- 
ler, J.,  absent. 

Judgment  affirmed. 


CABBlSJiS—Or  LIVB^STOCK-^NEGLIGENCE. 

IOWA  SUFREMB  COURT.  OCT.  S8, 1886. 

KiNNiGK  y.  Chioaoo,  R.  I.  ft  p.  Rt.  Co. 
A  common  carrier  of  live-stock  is  aa  insurer  of  Ui«»  safety  of 
the  property  while  in  its  ohaige  for  transportation,  and  A 
is  not  relieved  from  this  responsibility  merely  because  de- 
lay, which  occasions  damage  to  the  property,  is  the  rseutt 
of  an  unavoidable  accident;  but  is  bound,  notwithstand- 
ing the  accident,  to  use  the  highest  degree  of  care  during 
the  delay  for  the  safety  of  the  property. 

A(7riON  for  negligence  in  carrying  hogs.    The  opin- 
ion states  the  case. 

7.  ;S.  Wrtght,  S,  S.  CarruUhera  aud  M.  A.  Lowe,  for 
appellant. 

Payne  A  EicheJbtfger,  for  appellees. 

Reed,  J.  Defendant  offered  evidence  on  the  trial 
to  prove  that  the  wreck  which  obstructed  the  track, 
and  delayed  the  train  on  which  the  hogs  were  being 
ti-ausported.  occurred  without  fault  on  its  part,  and 
that  it  caused  the  track  to  be  cleared,  and  sent  the 
train  forward  as  soon  after  the  accident  as  practica- 
ble; but  the  evidence  was  excluded  by  the  court  on 
the  plaintiff's  objection.  Defendant  sought  to  prove 
these  facts  in  excuse  of  the  delay  in  delivering  the 
hogs  at  Chicago.  There  was  no  express  undertaking 
by  the  defendant  to  transport  the  property  to  its  des- 
tination within  any  specified  time.  The  law  however 
Implies  an  undertaking  by  It  to  deliver  It  there  within 
a  reasonable  time.  But  with  reference  to  the  time  to 
be  occupied  In  transporting  the  property  the  carrier 
is  not  held  to  the  extraordinary  liability  to  which  be 
in  held  for  Its  safety  while  It  Is  in  his  custody,  and  he 
may  excuse  delay  In  Its  delivery  by  proof  of  misfor- 
tune or  accident,  although  not  Inevitable  or  produced 
by  act  of  God  (Hutch.  Carr.,  f  8S0;  I^sona  r.  Bardy^ 
14  Wend.  215):  so  that  If  plaintiffs  had  sought  to  re- 
oorer  merely  on  the  ground  that  there  was  delay  In 
the  transportation  of  the  property,  there  would  be  no 


doubt  perhaps  but  that|  defendant  would  have  been 
entitled  to  show  the  facts  which  the  excluded  evidence 
would  have  tended  to  prove  as  an  excuse  for  tbe  de- 
lay. But  that  is  not  the  substance  of  their  complaint. 
It  is  true  they  allege  that  there  was  delay,  but  they 
do  not  claim  that  they  were  damaged  by  tbe  mere 
fact  of  their  delay,  aud  the  ground  upon  which  they 
seek  to.recover  is  that  the  property  was  In  bad  condi- 
tion when  it  reached  its  destination.  It  was  not  dis- 
puted that  the  property  was  Iu  bad  condition  when  It 
arrived  In  Chicago.  The  burden  was  therefore  on  de- 
fendant to  establish  facts  which  would  relieve  It  from 
liability  because  of  its  bad  condition.  It  was  an  In- 
surer of  the  safety  of  the  property  while  In  its  charge 
for  transportation,  and  It  was  not  released  from  that 
extraordinary  liability  for  its  care  by  the  accident 
which  caused  the  delay,  even  though  it  offered  an  ex- 
cuse for  the  delay.  It  was  bound,  notwithstanding 
the  accident,  so  use  the  highest  degree  of  care  during 
the  delay  for  the  safety  of  the  property.  If  the  re- 
moval of  the  hogs  from  the  car  during  the  time  was 
necessary  for  their  protection  from  injury,  and  it  was 
possible  to  remove  them,  defendant  was  bound  to  do 
so;  and  it  was  bound  to  give  them  whatever  personal 
attention  was  necessary  for  their  protection  from  In- 
jury during  the  time.  But  it  did  not  offer  to  show 
that  It  had  unloaded  them  from  the  cars,  or  that  lb 
was  Impossible  to  unload  them,  or  that  it  was  not  nec- 
essary for  their  safety  to  unload  them,  or  that  the  in- 
jury did  not  occur  in  oonseqnence  of  its  failure  togive 
them  such  personal  attention  as  was  essential  to  their 
safety.  But  the  extent  of  its  offer  was  to  show  facts 
which  tended  merely  to  excuse  tbe  delay  in  their 
transportation.  We  are  very  clear  that  those  facts  do 
not  afford  an  excuse  for  the  bad  condition  of  property 
at  the  time  of  Its  delivery.  The  evidence  was  Imma- 
terial, and  was  rightly  excluded. 

It  was  shown  on  the  trial  that  it  Is  the  disposition  of 
hogs,  when  being  transported  on  cars,  to  struggle  to 
get  near  the  doors  when  the  train  is  standing  if  the 
weather  is  hot  and  to  crowd  away  from  them  If  it  is 
cold  and  that  In  doing  this  they  are  apt  to  **  pile  up," 
and  that  when  this  occurs  those  beneath  are  Hable  to 
be  smothered  unless  they  receive  immediate  attention. 
The  court  instructed  the  jury  in  effect  that  when  the 
defendant  contracted  to  carry  the  hogs  to  their  desti- 
nation, the  law  imposed  upon  it  an  obligation  to  carry 
them  In  a  proper  manner,  and  deliver  them  In  good 
condition  oonslderhig  the  ordinary'  perils  of  the  road, 
and  that  if  it  failed  to  deliver  them  In  such  condition 
It  was  responsible  in  damages  for  such  failure.  The 
instructioc  holds  that  the  defendant  was  an  insurer  of 
the  safety  of  the  property,  and  that  its  liability  ex- 
tended fo  all  Injuries  to  the  property  during  Its  tmns- 
portatlon,  except  as  may  have  resulted  from  the  ordi- 
nary perils  of  the  road,  such  as  the  usual  shrinkage  In 
weight,  and  such  loss  from  death  as  would  ordinarily 
occur  on  the  trip  with  good  care  and  management. 
Counsel  for  appellant  contend,  that  as  the  cause  of  the 
injury  In  question  was  connected  with  the  natural 
propensities  and  obaracteristios  of  the  property,  it  was 
one  against  which  the  carrier  is  not  held  to  be  an  In- 
surer, and  that  the  instruction  la  erroneous  on  that 
ground. 

It  was  held  In  effect  In  this  court  in  McCoy  v.  Keo- 
kuk S:D.M.  Tiy.  Co.,  44  Iowa,  424.  that  when  tbe 
cause  of  damage  for  which  recompense  Is  sought  is 
connected  with  the  character  or  propensities  of  the 
animals  undertaken  to  be  carried,  the  ordinary  re- 
sponsibility of  the  carrier  does  not  attach.  The  rea- 
sons for  the  exception  to  the  general  rule  as  to  the 
liability  of  the  carrier,  which  arises  when  he  under- 
takes to  transport  live-stock,  are  very  apparent. 
There  are  dangers  incident  to  the  transportation  of 
that  character  of  property  which  are  created  entirely 
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by  the  disposition  and  propensities  of  the  animals, 
and  against  which  it  is  often  impossible  for  the  carrier 
to  make  adequate  provision.  Bat  the  rule  of  the 
common  law  is  modified  only  so  far  as  is  rendered  nec- 
essary by  the  character  of  the  property  in  this  respect. 
In  every  other  respect  the  carrier  is  held  to  be  an  In- 
surer of  the  property. 

In  our  opinion,  the  present  case  is  not  within  the  ex- 
ception to  the  rule.  The  injury  was  cansed  by  the 
**  piling  up  "  of  the  hogs  while  struggling  to  get  near 
to  or  away  from  the  doors  of  the  car.  The  propensity 
however  was  to  do  this  only  when  the  train  was  stand- 
ing.  Owing  to  the  obstruction  of  the  track,  it  was 
]£ept  standing  at  a  station  for  twelve  hours,  and  with- 
out doubt  it  was  during  that  time  the  injury  occurred. 
But  the  danger  was  not  one  against  which  provision 
could  be  made.  The  injury  might  have  been  pre- 
vented, either  by  unloading  the  hogs  or  giving  them 
personal  attention  while  in  the  car.  There  is  no  claim 
that  this  could  not  have  been  done,  and  we  think  de- 
fendant was  bound  to  do  it.  As  there  was  nothing 
shown  which  tended  to  take  the  case  out  of  the  gen- 
eral rule,  the  court  did  right  in  instructing  that  de- 
fendant was  bound  by  that  rule. 

Plaintiffs  loaded  the  hogs  on  the  oar  without  as- 
sistance or  direction  from  defendant's  agents  or  em- 
ployees. Defendant  claimed  that  the  car  was  over^ 
loaded,  and  that  the  injury  was  caused  by  such  over- 
loading. The  court  instructed  the  jury,  that  if  de- 
fendant bad  knowledge  of  the  number  of  hogs  in  the 
car,  and  of  the  condition  of  the  car  as  to  the  loading 
when  it  received  it,  or  if  it  might  have  known  these 
facts,  it  could  not  escape  liability  for  the  damage  on 
the  ground  that  the  car  was  overloaded.  Exception 
is  taken  to  this  instruction.  But  we  think  it  is  cor- 
rect. It  is  not  claimed  that  there  was  any  deceit  or 
misrepresentation  by  plaintiff  as  to  the  condition  of 
the  car  or  its  loading.  Defendant's  agent,  who  made 
the  contract  for  it,  went  to  the  car  after  the  loading 
was  done,  and  dosed  and  sealed  it.  There  was  nothing 
to  prevent  him  from  seeing  the  manner  in  which  it 
was  loaded.  As  defendant  received  the  property  un- 
der these  circumstances,  and  undertook  to  transport 
it  to  its  destination,  it  should  be  held  to  have  assumed 
all  the  liabilities  of  a  common  carrier  with  reference 
to  it. 

The  judgment  of  the  District  Court  will  be  affirmed. 


NEGOTIABLE  INSTBUliFyT—mLL  OF EX^ 

CHANGE^ ACCEPTANCE  BY  AGENT 

OF  CORPORATION. 

OHIO  STTPRBMB  COURT,  OCT.  18.  1886. 

RoBiKSON  V.  Kanawha  Yallbt  Bakk. 

The  drawee  of  a  bill  of  exchange,  drawn  by  the  *'  Kanawha  A 
Ohio  Coal  Co.,**  was  described  in  the  bill  as  ''John  A. Rob- 
Inaon,  Agt.,"  and  it  was  accepted  by  him  as  "John  A- 
Robinson,  Agent  K.  &  O.  C.  Co."  fieid,  that  the  accept- 
ance so  made  was  the  personal  obligation  of  John  A.Rob- 
inson, and  that  in  a  suit  upon  the  acceptance  by  an  in- 
dorsee against  him  parol  evidence  was  not  admissible,  in 
the  absence  of  fraud,  accident  or  mistake,  to  show  that 
thedefendant  so  accepted  the  bill  intending  to  bind  the 
drawer  as  his  principal,  and  that  this  fact  was  known  to 
the  plaintiff  at  the  time  it  became  the  owner  and  holder 
of  it. 

ERROR  to  Superior  Court  of  Cincinnati.    The  head- 
note  shows  the  facts.    The  plaintiff  had  judgment 
below. 
JAncoVix  &  Stevei}8,  for  plaintiff  in  error. 
W.  fl.  ifacfcoy,  for  defendant  in  error. 


MiNSHAiiL,  J.  It  is  apparent  that  the  question  pre- 
sented is  precisely  the  same  as  would  have  arisen  on  a^ 
demurrer  to  the  answer,  and  we  shall  so  treat  it.  Evi> 
rlence  as  to  the  meaning  of  the  initials,  withoat  th» 
other  circumstanoes,oonld  in  no  way  vary  the  rights  and 
liabilities  of  the  parties.  If  the  facts  stated  in  the  an- 
swer constitute  a  defense,  the  defendant  should  have 
been  permitted  to  prove  the  same,  as  he  offered  to  do 
by  the  evidence  ruled  out.  If  not,  then  there  was  no 
error  in  rejecting  it,  and  the  judgment  should  be  af- 
firmed. 

There  is  nothing  in  the  answer  to  the  effect  that  at 
the  time  Robinson  accepted  the  bill  he  did  not  have 
funds  of  the  drawer  in  his  hands  applicable  to  the  pay- 
ment of  the  bill  at  its  maturity,  or  that  he  did  not  ex- 
pect to  have,  and  that  this  fact  was  known  to  the 
plaintiff  when  it  became  the  owner  of  it.  It  is  en- 
tirely consistent  with  tbe  hypothesis  that  he  was  act- 
ing as  the  agent  of  tbe  drawer  at  Cincinnati,  a  coal 
company  doing  business  at  Coalburgb,  West  VirgiaSa* 
and  that  in  the  transaction  of  its  business  at  Cincin- 
nati, he  then  had,  or  expected  to  have,  funds  of  the 
company  in  his  bands  applicable  to  tbe  payment  of 
the  bill,  and  on  which  it  had  been  drawn. 

Tbe  relation  of  principal  and  agent  may  exist  be- 
tween drawer  and  drawee,  without  changing  the  rights 
of  the  payee  against  the  drawee  upon  his  acceptanoe 
of  the  bill.  When  the  principal,  located  at  one  places 
draws  upon  his  agent,  located  at  another,  the  natural 
presumption  is,  from  the  usual  course  of  business,  that 
it  is  against  funds  of  the  principal  that  are  or  will  be 
in  the  hands  of  the  agent,  and  which  the  principal  re- 
quests tbe  agent  to  apply  to  the  payment  of  the  bill  at 
its  maturity. 

"A  bill  of  exchange,*'  says  Mr.  Parsons,  **  is  pre- 
sumed to  be  drawn  on  funds,  with  the  understanding 
between  drawer  and  drawee  that  it  Is  an  appropria- 
tion of  the  funds  of  the  former  in  the  hands  of  the  lat- 
ter, and  acceptance  is  an  admission  that  it  was  so 
drawn,  and  of  such  a  relation  between  tbe  parties.'*  1 
Pars.  Notes  &  Bills  (2d  ed.)  823. 

The  usual  relation  between  the  drawee  and  the 
drawer  is  that  of  debtor  and  creditor;  and  such  rela- 
tion in  fact  exists  between  an  agent  and  his  principal, 
where  the  latter  has  funds  in  the  bands  of  an  agent. 
The  bill  here,  as  drawn  and  accepted.  Is  consistent 
with  and  supposes  such  relation ;  and  as  we  have  ob- 
served, there  is  nothing  in  the  answer  to  the  effect 
that  such  relation  did  not  exist,  nor  was  there  any 
evidence  offered  to  the  contrary.  Robinson  was  not 
bound  to  accept,  or  he  might  have  done  so  on  condi- 
tion that  the  funds  of  the  principal  at  the  maturity  of 
the  bill,  and  thus  have  qualified  his  obligation.  But 
as  it  is,  his  acceptance  imports  the  possession  of  funds, 
and  obliges  him  to  pay  the  bill.  1  Pars.  Notes  Ic  Bills 
(2d  ed.)  801,  and  note  w. 

The  fact  that  he  is  designated  on  the  bill  and  de- 
scribed in  his  acceptance  as  agent  does  not  vary  the 
case.  This  description  of  himself  may,  and  no  doubt 
did,  serve  a  useful  purpose  In  the  settlement  of  his  ac- 
counts with  the  company.  The  law  as  to  notes  and 
bills  executed  by  persons  acting  as  agents  of  other  per- 
sons is  not  uniform;  but  as  a  rule,  where  one  acting 
as  agent  uses  words  that  impose  a  personal  agreement 
on  his  part,  and  signs  his  own  name,  it  is  held  to  be 
his  individual  obligation,  although  he  describe  him- 
self as  agent;  tbe  added  words  being  regarded  simply 
as  a  description  of  his  person.  The  rule  is  in  conform- 
ity to  precision  in  tbe  use  of  language,  and  secure* 
that  certainty  in  negotiable  paper  so  necessary  to  com- 
mercial transactions.  Thomas  v.  BUhop,  2  Strange, 
056;  Barker  v.  Insurance  Co.^  8  Wend.  94;  Daniel  Neg. 
Inst.,  S  800.  The  question  has  been  presented  and  so 
ruled  in  a  number  of  the  reiK>rted  decisions  of  this 
court. 
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Thus  iu  TUu8  v.  Kyle,  10  Ohio  St.  446,  where  the 
makers  had  desoribed  themselves  In  the  body  of  the 
uote  as  directors  of  a  certain  tarnpike  road,  and  the 
note  read :  '*  One  year  after  date  we,  or  either  of  us, 
as  directors/' etc.,  "promise  to  pay,**  to  which  each 
signed  his  individual  name,  it  was  held  that  each  was 
individually  liable,  and  that  in  the  absence  of  an  aver- 
ment of  fraud  or  mistake,  the  makers  could  not  be 
permitted  to  show  au  intention  on  their  part  not  to 
bind  themselves  individually. 

In  CoUina  v.  Insurance  Co.,  17  Ohio  St.  215,  the  note 
read:  **I  promise  to  pay,**  etc.,  and  was  signed 
**Edw*d  K.  Collins,  Agent.*'  The  defense  was  that 
the  payee  had  notice  of  the  agency  of  the  maker,  and 
that  he  was  not  liable  individually  upon  the  note.  But 
the  court  held  that  parol  evidence  was  inadmissible 
for  that  purpose,  and  that  Collins  was  personally  lia- 
ble upon  the  note.  These  cases  show  that  in  this  State 
where  one,  acting  as  agent,  signs  his  individual  name 
to  a  note,  that  by  its  language  imports  a  personal  lia- 
bility on  his  part,  he  is  bound  accordingly,  although 
in  signing  the  note  he  described  himself  as  agent. 

We  fail  to  see  how  it  can  make  any  diiference  in  this 
respect  whether  the  party  signing  describes  himself  as 
agent  simply,  or  adds  the  name  of  his  principal.  In 
either  case  the  principal  upon  which  his  liability  is  es- 
tablished, and  parol  testimony  excluded,  must  be  the 
same.  The  instrument  upon  its  face  is  his  own,  and 
not  the  promise  of  his  principal.  To  this  rule  usage 
has  established  an  apparent  exception,  in  the  instance 
where  a  bill  is  drawn  or  accepted  by  the  cashier  of  a 
bank.  But  it  is  rather  apparent  than  real;  since  the 
custom  by  which  a  cashier  represents  his  bank  in  such 
matters,  by  simply  signing  his  own  name,  is  so  general 
that  the  practice  bas  reduced  the  custom  to  the  cer- 
tainty of  a  law,  as  it  is  everywhere  understood  that  in 
such  cases,  whether  be  describes  himself  as  cashier  or 
not,  he  is  au  alter  ego  of  the  bank.  His  signature  is  a 
recognized  mode  iu  which  a  bank  may  become  a 
party  to  commercial  paper ;  and  the  obligation  so  cre- 
ated is  that  of  the  bank,  and  not  of  the  cashier. 

There  is  a  marked  distinction  between  this  case  and 
those  iu  which  the  question  just  discussed  usually 
arises.  Ordinarily  the  principal  is  some  third  person, 
not  otherwise  related  to  the  bill;  but  here  it  is 
claimed  that  he  is  the  drawer ;  and  if  the  acceptance  be 
treated  as  his,  and  not  that  of  Robinson,  the  paper 
loses  its  character  of  a  bill  of  exchange,  and  becomes  a 
promissory  note  only;  and  the  payee,  instead  of  hav- 
ing a  fund  appropriated  to  the  payment  of  his  de- 
mand, or  secured  by  the  obligation  of  an  acceptor,  is 
reduced  to  the  personal  obligation  of  the  drawer  only. 
This  aspect  of  the  case,  as  unfavorable  to  the  defense, 
has  been  commented  on,  and  does  not  require  to  be 
further  enlarged. 

The  cases  however  to  which  we  have  adverted  show 
that  a  promissory  note  signed  by  an  agent  in  the  man- 
ner this  acceptance  was  made,  becomes  the  individual 
liability  of  the  agent,  and  would  be  decisive  of  this 
case,  though  the  principal  were  a  third  party,  unless 
an  acceptance  differs  in  principle  from  the  making  of 
a  note,  as  does  an  indorsement.  It  seems  that  an  in- 
dorsement may  be  explained  by  parol,  as  pointed  out 
by  Welch,  J.,  in  Collins  v.  Insurance  Co.,  17  Ohio  St- 
22L  The  indorsement  being  a  mere  transfer  of  title, 
the  obligation,  arising  outside  of  it,  may  be  changed 
without  aifeotiug  the  indorsement  itself.  But  the  ob- 
ligation of  an  acceptor  is  an  express  one ;  it  is  to  pay 
the  bill  at  Its  maturity  according  to  the  order  con- 
tained in  it.  The  language  of  the  books  is  that  the 
acceptor  of  a  bill  is  as  the  maker  of  a  note;  and  that 
where  the  drawer  accepts,  he  comes  at  once  under  a 
absolute  obligation  to  pay  the  bill  according  to  Its 
tenor.    1  Pan.  Kotei  8q  BUIb,  9  ^  oh.  i. 


No  distinction  between  a  promissory  note  and  an 
acceptance  exists  in  this  regard;  and  so  it  has  been 
held  that  the  legal  effect  of  an  acceptance,  as  an  abso- 
lute contract  to  pay,  cannot  be  varied  by  parol.  Heav^ 
erin  v.  Donnel,  7  Smedes  &  M.  244;  Adams  v.  Wordr- 
ley,  1  Mees.  &  W.  374 ;  Hoare  v.  Oraham,  8  Camp.  67 ; 
1  Pars.  Notes  &  Bills,  301 ;  Cummings  v.  Kent,  44  Ohio 
St.  92;  S.  C,  4  N.  E.  Rep.  710. 

Judgment  affirmed. 

Follett,  J.,  dissents. 


PARENT  AND  CHILD^SUPPORT  OF  OHILD^HUS' 
BAND  AND  WIFE, 

IOWA  SUPREME  COURT,  OCT.  28, 1B8C 

Johnson  v.  Barnbs. 
Under  the  statute  both  parents  are  bound  to  contribute  to  the 
supportof  their  children;  aad  when  such  duty  has  been 
performed  by  the  wife  alone,  no  promise  can  be  inferred 
that  the  husband  shall  reimburse  her  therefor,  although 
he  has  without  cause  abandoned  her  and  her  child. 

APPEAL  from  Boone  Circuit  Court.    Action  at  law. 
A  demurrer  to  the  petition  was  sustained,  and 
the  plaintiif  appeals. 

Cole,  McVey  A  Clark,  for  appellant. 

E.  E,  Webb,  for  appellee. 

Steybrs,  J.  The  petition  states  that  in  1867  the 
plaintiff  and  defendant  were  living  together  as  husband 
and  wife,  and  that  they  had  one  child  born  in  1865; 
that  in  1867  the  defendant,  without  cause,  abandoned 
the  plaintiff  and  their  said  child,  left  them  without  any 
means  of  support,  and  concealed  his  place  of  residence 
from  the  plaintiff,  who  thereafter,  until  1883,  sup- 
ported, clothed  and  educated  said  child,  which  was 
reasonably  worth  $200  per  year,  and  that  during  said 
period  the  plaintiff  supported  herself  by  her  own  labor, 
and  that  the  defendant  was  abundantly  able  to  sup- 
port, or  contribute  to  the  support,  of  his  child;  that 
prior  to  the  commencement  of  this  action  the  plain, 
tiff  procured  a  divorce  from  her  said  husband,  and  by 
reason  of  the  defendant's  failure  to  support  said  child 
the  plaintiff  asks  judgment  for  $3,000.  The  defendant 
demurred  to  the  petition  on  the  ground,  among  others, 
that  a  right  to  recover  did  not  exist.  It  will  be  ob- 
served that  it  does  not  distinctly  appear  that  the  mar- 
ital relations  existed  between  the  parties  at  the  time 
the  plaintiff  clothed  and  supported  the  child,  but  we 
think  this,  under  the  averments  of  the  petition, 
must  be  assumed.  As  there  was  no  promise,  the 
question  to  be  determined  is  whether  one  can  be  in- 
ferred iu  favor  of  a  wife  who  supports  her  child,  as 
against  her  husband,  who  has  without  cause  aban- 
doned her  and  his  child.  The  obligation  of  parents  to 
support  their  children  at  common  law  Is  somewhat 
uncertain,  ill-deflned  and  doubtful.  Indeed  it  has 
been  said  that  there  is  no  such  obligation.  Morti- 
morcY,  FFny/U,  6  Mees.  &  W.  488.  But  we  are  not 
prepared  to  say  that  this  rule  has  been  adopted  in 
this  country,  and  it  should  be  conceded,  we  think, 
that  independent  of  any  statute,  parents  are  bound 
to  contribute  to  the  support  of  their  minor  children, 
and  that  such  obligation  rests  mainly  on  the  father, 
in  the  absence  of  a  statute,  if  of  sufficient  ability;  and 
that  in  favor  of  a  third  person  who  supports  the  child 
a  promise  to  pay  may  and  should  be  inferred  on  the 
ground  of  the  legal  duty  Imposed.  Counsel  for  the 
appellant  have  cltedfseveral  authorities  iu  which,  as 
we  understand,  this  doctrine  is  announced.    2  Kent 
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Ck>iii.  loss,  103;  Sohoaler  Dom.  Rel.,  SS  230,  287;  Rey- 
nold9  T.  Streetoer,  16  Gray,  78;  Cowlea  v.  Cowlen,  8 
Gllman,  436;  BageleyT.  Forder.lj,  B.,  8  Q.  B.  Div. 
569;  Tompkins  v.  Tompkins,  11  K.  J.  £q.  612.  Bat  in 
none  of  these  oases  was  saoh  a  promise  iuferred  in 
favor  of  a  wife,  except  that  in  one  or  more  of  them  a 
father  was  compelled  to  oontribate  to  the  support  of 
his  child  in  an  action  brought  by  the  mother  inequity 
iu  aid  of,  or  (crowiog  out  of,  an  action  for  a  divorce. 
Stanton  y.  WUlson^  8  Day,  37,  i>o88ibly  goes  oue  step 
further.  In  that  case  there  had  been  a  divorce  by  the 
General  Assembly,  and  the  wife  was  constituted  sole 
guardian  of  two  of  the  children,  and  the  husband  or- 
dered to  pay  her  a  certain  sum  of  money  iu  lieu  of 
dower,  which  was  paid.  Afterward  an  action  was 
brought  by  the  divorced  wife  against  her  husband  to 
recover  for  the  support  of  the  children,  furnished  by 
her,  and  it  was  held  that  she  could  do  so. 

There  is  a  clear  distinction  between  this  and  that 
case^  In  the  latter  the  recovery  was  for  the  support 
of  the  children,  after  the  marital  relation  ceased,  on 
the  ground  that  notwithstanding  the  divorce,  the  ob- 
ligation on  the  father  to  support  his  children  contin- 
ued to  exist.  It  is  proper  to  say  also  that  we  under- 
stand the  liability  of  the  father,  under  substantially 
the  same  state  of  facts,  was  denied  in  Hancocfe  v. 
iUerrtc;^,  lOCusb.  41. 

As  we  understand,  the  rule  that  the  father  is  pri- 
marily liable  for  the  support  of  his  infant- children  is 
based  on  the  ground  that  the  personal  property  of  the 
wife  and  mother,  in  the  absence  of  a  statute,  npon  the 
marriage  became  absolutely  his.  The  reason  npon 
which  the  rule  is  based  has  ceased  to  exist  in  this 
State,  and  a  married  woman  may  acquire  and  hold 
property,  both  real  and  personal,  in  the  same  manner 
as  her  husband  can,  and  the  same  may  be  held  by  her 
exempt  from  the  debts  of  her  husband.  Code,  §§  2202, 
2203,  2206,  2211.  This  being  so,  it  may  be  doubtful 
whether  the  rule  should  have  force  and  effect  in  this 
State.  Especially  is  this  so  when  the  following  stat- 
ute is  taken  into  consideration.  The  expenses  of  the 
family  and  the  education  of  the  children  are  charge- 
able upon  the  property  of  both  husband  and  wife,  or 
of  either  of  them,  and  in  relation  thereto  they  may  be 
sued  jointly  or  separately.  Code,  S  2214.  It  is  per- 
fectly clear  that  any  third  person,  under  the  statute, 
who  should  furnish  necessaries  for  the  support  of  the 
family  and  children,  and  who  was  entitled  to  recover, 
could  maintain  an  action  iu  the  first  instance  against 
the  wife  alone,  and  it  would  make  no  difference 
whether  they  were  living  together  or  separate.  Nor 
does  It  seem  to  be  material  if  the  parties  were  living  sep- 
arate with  which  parent  the  children  were  living,  for 
both.  Jointly  or  separately,  are  made  liable  at  least  for 
the  education  of  the  children.  This  statute  has  applica- 
tion, we  thlnk,to  l>oth  third  persons,and  to  the  husband 
and  wife;  for  there  being  no  exception,  Its  application 
must  be  general,  and  to  all  persons  under  the  statute 
the  legal  duty  is  cast  equally  on  both  parents  to  sup- 
port their  children.  When  such  duty  Is  performed  by 
one,  we  do  not  think  a  promise  can  be  inferred  or  Im- 
plied that  the  other  shall  reimburse  the  one  who  fur- 
nished the  support.  If  it  can  be,  to  what  extent  shall 
the  contribution  be  made,  on  equitable  principles,  ac- 
cording to  the  property  of  each,  and  the  varying  cir- 
cumstances of  each  particular  case?  We  no  not  think 
such  Inquiries  can  or  should  be  entered  into;  but  that 
under  the  statute  l>oth  parents  are  bound  to  contribute 
to  the  support  of  the  children,  and  that  when  one  does 
so,  a  promise  to  pay  In  favor  of  one,  and'  against  the 
other,  cannot  be  implied.  To  some  extent  at  least  the 
foregoing  views  are  supported  by  Courtright  v.  Coxtri' 
right,  68  Iowa,  97;  and  Patterson ▼.  HiO,  01  id.  686. 
AlBrmed. 


ABSTRACTS  OF  VARIOUS  RECENT  DS- 
CISIONS. 


ASSTOKMSNT   FOK    BENEFIT   OF   CItKDITOK»— fiAI 

MOBTOAOS. — During  the  absence  of  the  plaintiff  from 
home,  his  son,  who  was  a  minor,  sold  a  printing  preas» 
and  took  the  mortgage  and  notes  securing  the  future 
payments  in  his  own  name.  The  son  promised  to 
transfer  the  notes  and  mortgage  to  the  plaintiff,  but 
neglected  so  to  do.  Subsequently  a  firm,  of  which  the 
son  was  a  member,  failed,  and  they  made  an  assign- 
ment for  creditors'  benefit.  The  assignee  seised  tlie 
printing  press,  and  foreclosed  the  mortgage,  default 
having  been  made  in  its  terms.  The  plaintiff  brought 
suit  to  recover  the  press,  and  for  the  reformation  of 
the  notes  and  mortgage.  Held,  that  he  was  entitled 
to  the  relief  prayed  for.  Mich.  Sup.  Ct.,  Oct.  21, 1886. 
Waitv.  Oxford.    Opinion  by  Champlin,  J. 

CARRIXB8— PA8SXNGSR  THROWN     rROM     RAILROAD 

CAB  BT  OTHBB  PAB8BKOKR8.— A  railway  Company  la 
not  liable  for  the  death  of  a  passenger  where  he  is 
killed  by  being  thrown  from  a  platform  car  by  the 
other  passengers,  and  there  was  nothing  in  the  con- 
duct of  such  passengers  at  the  time  the  train  left  the 
last  station  from  which  the. company  could  reasonably 
anticipate  that  an  assault  would  be  committed  on  the 
deceased  by  reason  of  furnishing  such  a  car  for  trans- 
porUtion.  Iowa  Sup.  Ct.,  Oct.  14,  188ft.  Felton  T. 
Chicago,  etc.,  Ry.  Co,  Opinion  by  Beck,  J. 
Corporations— AUTHORITY   of  committbb  from 

CORPORATION    AS     AORNT — RATIFICATION— RVIDRNCB 

OF.— (1)  Where  a  committee  from  a  corporation  set- 
tled with  a  firm,  when  It  was  authorized  only  to  settle 
with  a  member  of  the  firm,  touching  his  dealings  as 
treasurer  of  the  corporation,  its  act  In  settling  doea 
not  bind  the  corporation,  unless  that  act  was  ratified 
subsequently  by  the  corporation  with  full  knowledge 
of  the  facts.  (2)  The  fact  that  money  received  through 
the  settlement  of  a  committee  of  a  corporation  has 
been  accepted  by  the  corporation.  Is  evidence  tending 
to  show  ratification  of  the  settlement,  with  knowl- 
edge on  the  part  of  the  corporation.  Iowa  Sup.  Ct., 
Oct.  26, 1886.  Merchants'  Union  Barbed  Wire  Co.  t. 
Rice.    Opinion  by  Beck,  J. 

CnnCINAIi  I*AW— FOROBRT— UTTBRINO  —  DBUVBRT. 

—One  B.,  a  stranger  in  Omaha,  met  one  T.,  who  pro- 
fessed to  have  a  large  farm  near  St.  Louis,  and  desired 
to  employ  B.  to  superintend  it.  While  they  were  con- 
versing a  pretended  fi*eight  agent  appeared,  who  was 
introduced  to  B.  by  T.,  as  such,  and  who  demanded 
of  T.  the  payment  of  a  pretended  freight  bill  of  165. 
T.,  pretending  he  had  not  sufficient  change  to  pay  the 
bill,  presented  to  B.  a  forged  check  on  an  Omaha  bank 
for  $250,  saying  he  could  get  the  money  on  presenta- 
tion, and  asked  him  to  cash  it.  Held,  an  uttering  of 
the  check,  although  it  was  not  actually  transferred  to 
B.  The  sole  question  presented  is  whether  or  not  tbo 
testimony  shows  an  uttering  and  publishing  of  the 
check  in  question.  We  think  It  does.  Greenleaf,  in 
his  work  on  Evidence  (vol.  8,  S  110),  says :  •*  The  alle- 
gation of  uttering  and  publishing  Is  proved  by  evi- 
dence that  the  prisoner  offered  to  pass  the  instrument 
to  another  person,  declaring  or  asserting,  directly  or 
Indirectly,  by  words  or  actions,  that  It  was  good.**  In 
People  V.  CatoQ,26  Mich.  882,  Judge  Cooley,  in  writing 
the  opinion  of  the  court,  says :  ''  To  constitute  an  ut- 
tering, it  is  not  necessary  that  the  forged  instrument 
should  have  been  actually  received  as  genuine  by  the 
party  upon  whom  the  attempt  to  defraud  Is  made.  To 
utter  a  thing  is  to  offer  it,  whether  it  be  taken  or  not.'* 
See  also  Polden  v.  State,  18  Neb.  880;  S.  C,  14  N.  W. 
Rep.  412.  To  utter  or  publish  as  true  and  genuine  a 
forged   check,  with  the   intent  to  defraud,  is  made 
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criminal  by  section  145  of  the  Criminal  Code.  Apply- 
iiig  these  rules  to  the  testimony  in  the  case  at  bar,  we 
see  uo  difficulty  in  findinfi;  sufficient  testimony  to  sus- 
tain the  verdict.  It  is  urg^d  by  plaintiff's  counsel  that 
Bimply  showing  the  forged  instrument,  without  au 
offer  to  pass  it»  is  not  *' uttering."  This  Is  true,  bat 
ill  this  case  there  was  a  clear  attempt  to  pass  it,  and 
had  B.  been  possessed  of  sufficient  money  to  pay  the 
face  of  the  check,  and  been  disposed  to  part  with  It,  it 
is  OTident  ttiat  the  assertion  by  the  ready  confederate 
that  it  was  as  good  as  gold  would  have  been  made 
available  as  an  argument  to  B.  to  induce  him  to  pare 
with  liis  money.  But  upon  this  point  the  testimony 
of  B.  id  direct  and  positive.  Plaintiff  presented  it  to 
him,  and  asked  him  if  he  could  cash  it,  telling  him  he 
could  get  the  money  on  it  in  ten  or  fifteen  minutes. 
The  check  was  payable  to  the  order  of  H.,  and  was  not 
indorsed.  It  is  urged  that  this  want  of  indorsement 
would  prevent  the  uttering  of  the  check.  The  check, 
and  not  the  indorsement,  is  the  alleged  forgery.  Such 
being  the  case,  the  attempt  to  pass  it  was  sufficient. 
Neb.  Sup.  Ct.,  Oct.  27, 1888.  Smith  v.  SicUe.  Opinion 
by  Reese,  J. 

Deed— DBLrVERY—PRESUMPTION  FROM  BBOORDIKO. 

— The  defendant  executed  a  conveyance  of  land  to  his 
wife,  through  a  deed  to  a  third  person,  who  reoon- 
veyed  to  her,  no  consideration  passing  between  the 
parties.  The  defendant  requested  the  register  of 
deeds  **  to  put  them  on  record,  but  not  to  dellTer 
them  to  any  one  but  himself.**  Afterward  the  de- 
fendant retained  the  custody  of  them.  Held,  that  the 
title  did  not  pass  to  the  wife,  since  the  presumption 
arising  from  the  recording  was  rebutted  by  the  fact 
that  there  was  no  delivery,  nor  intention  of  delivery. 
It  is  claimed  that  the  recording  of  the  deeds  is  con- 
clusive evidence  of  their  delivery,  and  cases  in  other 
Spates  are  cited  to  sustain  this  proposition.  Other 
cases  are  found  holding  to  the  contrary.  Parker  v. 
Hill,8Metc.  447;  HawesT.  Pike,  106  Mass.  660;  Pat- 
terson V.  Snell,  67  Me.  669;  Jones  v.  Bush,  4  Har.  (Del.) 
1;  Maynard  v.  Maynard,  10  Mass.  456;  Harrison  v. 
Phillips,  12  id.  466;  Walsh  v.  Mutual  Fire  Ins.  Co.,  54 
Vt.  351;  Elsey  v.  Metcalf,  IDenio,  823;  Ford  v.  James, 
4Keyes,  800,  815;  Kingsbury  v.  Burnside,  58  Dl.  810. 
These  cases  held  uniformly  that  the  mere  act  of  re- 
cording, unaccompanied  by  any  ac^  or  word  evincing 
an  intention  to  deliver  the  deed,  raises  no  absolute 
presumption.  If  accompanied  by  a  declaration  against 
such  intention,  the  act  raises  no  presumption  what- 
ever, and  the  appearance  of  the  deed  upon  record 
does  not  operate  as  a  delivery,  nor  supersede  the  ne- 
cessity of  proof  of  delivery.  Some  of  the  oases  go  so 
far  as  to  hold  that  the  record  of  the  deed,  standing 
nlone,  raises  no  presumption  whatever  as  to  delivery. 
The  very  essence  of  the  delivery  Is  the  intention  of  the 
parties  (Brynii  v.  Walsh,  2  Gil.  567;  Grinnell  v.  Cock- 
erill,  79  111.  79).  and  the  better  doctrine,  in  my  opin- 
ion is  that  of  our  own  court,  that  the  recording  raises 
ft  presumption  of  delivery,  to  be  explained  or  rebut- 
ted however  by  the  intention  of  the  party  recording 
the  deed.  It  has  been  said  in  our  own  State,  that  un- 
der our  recording  laws,  the  executing,  acknowledge ug, 
and  recorditig  of  a  deed  is  presumably  a  delivery,  un- 
less  some  facts  are  shown  against  such  presumption. 
Patrick  v.  Howard,  47  Mich.  40,  45.  And  it  has  been 
also  held  a  sufficient  delivery  when  the  grantor,  in- 
tendlirg  thereby  to  give  it  effect,  left  the  deed  with  a 
conveyancer  to  be  afterward  delivered.  Thatcber  v. 
St.  Andrews  Church,  87  Mich.  264.  Justice  Marston 
in  that  case  said :  **  One  of  the  essential  requisites  to 
the  validity  of  a  deed,  so  as  to  pass  the  title,  is  deliv- 
ery. Even  although  In  all  other  respects  it  has  been 
properly  executed,  yet  it  does  not  follow  that  the  title 
lo  the  property  passes.  The  grantor  yet  retains  con- 
trol of  the  instrument,  and  may  deliver  it  absolutelj, 


conditionally,  or  not  at  all.  The  act  of  delivery  is  not 
necessarily  a  transfer  of  the  possession  of  the  instru- 
ment to  the  grantee,  and  an  acceptance  by  him,  but  it 
is  that  act  of  the  grantor,  indicated  either  by  acts  or 
words,  or  both,  which  shows  an  intention  on  his  part 
to  perfect  the  transaction  bj  a  surrender  of  the  in- 
strument to  the  grantee,  or  to  some  third  person  for 
his  use  and  benefit.  The  whole  object  of  a  delivery  is 
to  indicate  an  intent  upon  the  part  of  the  grantor  to 
give  effect  to  the  instrument.*'  If  this  be  good  law, 
and  I  think  it  is,  it  necessarily  follows  that  anj  act, 
presum'ptlvely  a  delivery,  will  not  be  a  delivery,  if  the 
intent  to  make  it  such  is  wanting,  or  expressly  nega- 
tived by  the  acts  or  words  of  the  grantor.  In  the  oaso 
before  ns,  the  only  act  looking  toward  a  delivery  is 
the  recording  of  the  deeds,  and  the  effect  of  such  re- 
cording must  be  qualified,  limited,  and  governed  by 
the  intention  of  the  defendant.  Caste],  which  inten- 
tion is  shown  by  what  he  said  to  the  register  of  deeds 
when  he  left  the  instruments  with  him  for  record.  It 
is  plain  to  me  that  he  never  intended  to  deliver  the 
deeds,  and  that  they  never  were  in  law  delivered,  if 
his  evidence  be  true.  It  is  contended  that  the  Circuit 
Judge  erred  in  permitting  the  defendant  to  state  what 
he  said  to  the  register  of  deeds  at  the  time  he  left  the 
deeds  for  record.  Inasmuch  as  the  plaintiff  relies 
almost  entirely  upon  the  act  of  record  to  prove  a  de- 
livery, and  as  without  such  record  there  wonld  be 
nothing  in  defendant's  evidence  tending  in  anywise 
to  show  a  delivery,  what  he  said  to  the  register  at  the 
time  of  this  act  seems  to  me  clearly  to  be  a  part  of  the 
re8  geata,  and  admissible,  as  explaining  the  oharactef 
and  intent  of  his  act.  Felt  v.  Amidon,  43  Wis.  40f\ 
Lund  V.  Tyngsborough,  9  Cush.  86.  The  two  oases 
mainly  relied  upon  by  the  counsel  for  plaintiff,  to  sup- 
port the  claim  that  there  was  a  delivery  of  the  deeds 
according  to  the  testimony  of  the  defendant,  differ 
materially  in  their  facts  from  the  one  at  bar.  Tn 
Ruckman  v.  Ituckman,  82  N.  Y.  Eq.  259,  the  bond  and 
mortgage  was  delivered  to  the  wife,  and  she  was  told 
it  was  hers  by  the  husband.  He  made  an  assignment 
of  the  same  to  a  third  person,  and  the  third  person  as- 
signed to  the  wife.  The  third  person  was  used  as  a 
medium  in  the  transfer,  but  the  assignment  made  to 
him  was  actually  delivered  to  him ;  but  his  assignment 
to  the  wife  was  never  manually  delivered  to  her,  but 
retained  by  the  husband.  Under  these  circumstan- 
ces, it  was  held  that  the  title  to  the  boncF  and  mort- 
gage passed  to  the  wife.  In  the  present  case  there 
was  no  delivery  of  the  deed  from  Castel  to  MuUlnez, 
and  Mullinex  never  saw  it,  and  the  possession  of  the 
land,  the  subject  of  the  transfer,  was  never  given  or 
delivered  to  the  wife,  or  taken  by  her.  In  Gage  v. 
Gage,  86  Mich.  229,  the  deed  was  made,  as  In  this  case, 
for  the  purpose  of  delaying  creditors,  and  deposited 
where  his  wife  had  access  to  It.  She  took  the  deed 
without  his  knowledge  or  consent,  and  put  U  upon 
record.  It  was  understood  however  when  it  was 
made,  that  she  should  show  U,  when  necessary  to 
show  ownership  in  hemeff,  and  was  executed,  at  her 
suggestion,  for  that  very  purpose.  This  court  held 
that  it  was  perfectly  clear,  from  alt  the  evidence,  that 
whether  the  deed  was  actually  placed  in  her  hands  or 
not,  it  was  deposited  where  she  oould  make  use  of  it 
for  the  very  purpose  for  which  it  was  made.  "The 
actual  custody  was  as  much  in  her  as  hi  him.  and  as  it 
was  understood  that  she  was  to  make  ose  of  it  on  oc- 
casion to  show  ownership  in  herself,  the  legal  control 
must  be  regarded  as  delivered  to  her.**  This  Is  not  the 
present  case.  Mrs.  Castel  neVfer  had  any  legal  control 
over  thm  deed,  was  not  authorized  tft  use  it,  and  never 
did  upe  ft.  As  before  said,  and  according  to  her  own 
testimony  also,  although  she  knew  where  it  was  kept 
when  she  left  her  husband  for  good,  and  took  her 
things  with  her,  she  did  not  take  this  deed,  nor  at- 
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tempt  to  do  so.  The  aotiou  of  the  Circuit  judge  in 
submittiug  the  questiou  of  delivery  to  the  Jury  was 
probably  governed  by  the  opinion  of  Justice  Camp- 
bell in  Hendricks  v.  Rasson,  53  Mich.  577,  in  which  ic 
is  said:  '*It  appeared  that  Richard  made  and  re- 
corded the  deed  to  his  wife;  but  it  further  appeared 
that  he  got  it  back  when  recorded,  and  there  was  ev. 
idence  tending  to  show  that  he  retained  it,  and  never 
delivered  it,  it  and  that  she  never  knew  of  it  during 
his  life-time,  and  denied  claiming  any  interest  in  it. 
There  were  faotn  enf>ugh  on  both  sides  to  haye  the 
questiou  laid  before  the  jury,  unless  the  mere  fact  of 
recording  is  conclusive,  which  there  is  no  rule  of  law 
to  maintain.**  I  therefore  find  no  error  in  the  sub- 
mission of  the  question  of  delivery  to  the  jury  in  this 
case.  Mich.  Sup.  Ct.,  Oct.  14, 1886.  Stevens  v.  Caatel 
Opinion  by  Morse,  J. 

FRAUDULENT  DBSTRUOTION— EQUITABL1S  RE- 
LIEF.—Equity  will  give  the  necessary  relief  to  the 
grantee  of  an  unreo<»rded  deed,  which  has  been  de- 
stroyed by  the  wife  of  the  grantor  after  the  death  of 
her  husband,  husband  and  wife  having  executed  the 
instrument  agreeably  to  a  contract  between  the 
grantor  and  the  grantee,  and  for  a  valid  considera- 
tion. The  law  will  aid  the  complainant  in  obtaining 
the  possession  of  his  property  at  the  proper  time,  and 
under  proper  proceedings  taken  for  that  purpose,  but 
it  cannot  restore  to  him  the  lost.deed,  or  order  the  de- 
fendants to  make  and  deliver  to  him  another  deed  in 
its  stead.  That  is  peculiarly  the  province  of  courts  of 
equity.  The  aid  of  that  court  is  now  invoked  for  that 
purpose,  and  the  Circuit  judge  did  right  in  granting 
him  relief.  Story  Eq.  Jur.,  S§  252, 254,  and  cases  cited ; 
and  this  author  in  section  184,  says:  '* There  are 
many  cases  in  which  fraud  Is  utterly  irremediable  at 
law ;  and  courts  of  equity,  in  relieving  against  it,  often 
go,  not  only  beyond,  but  even  contrary  to  the  rules  of 
law,'*  and  cites  Garth  V.  Cotton,  8  A tk.  755;  Man  v. 
Ward,  2  id.  229;  Trenchard  v.  Wanley,  2  P.  Wms.  167. 
Mich.  Sup.  Ct.,  Oct.  28,  1886.  WaUaoe  v.  Wallace, 
Opinion  by  Sherwood,  J. 

Estoppel— BY  deed— after  acquired  title.— In 
1851,  C.  executed  to  R.  a  warranty  deed  of  certain  real 
estate.  In  1857,  B.  owned  the  real  estate,  but  when, 
how  or  from  whom  he  got  the  title,  and  whether  his 
title  was  adverse  or  subordinate  to  the  title  which  C. 
hftd  assumed  to  convey,  and  which  was  the  condition 
of  the  title  prior  to  1857,  does  not  appear.  In  1857,  B. 
conveyed  to  0.  Held^  that  on  these  facts  C  is  not  es- 
topped by  his  warranty  to  assert  against  R.  the  title 
thus  acquired  from  B.  Minn.  Sup.  Ct.,  Sept.  11, 1886. 
Thieltn  v.  Itichardaon.    Opinion  by  Gilfillan,  C.  J. 

Evidence— DECLARATIONS  op  party— complaints. 
— In  an  action  for  damages  for  personal  injuries  to 
plalntifif,  his  complaints  to  his  physician  on  the  day 
after  the  injury,  touching  his  condition,  are  material 
facts,  for  the  exclusion  of  which  a  new  trial  may  prop- 
erly be  ordered.  Wis.  Sup.  Ct.,  Nov.  8,  1886.  Bridge 
V.  City  of  Oshkosh.    Opiniou  by  Lyon,  J. 

Fraudulent  conveyance— action  to  set  aside— 
not  maintainable  by  a  fraudulent  creditor 
OR  DEBTOR. — An  action  to  set  aside  deeds  alleged 
to  have  been  executed  in  fraud  of  creditors  cannot  be 
maintained  by  a  creditor  who  has,  by  collusion  with 
the  debtor,  and  in  furtherance  of  ti^e  debtor's  pur- 
pose to  establish  a  ground  for  the  setting  aside  of  the 
deeds,  obtained  a  judgment  against  said  debtor  on  a 
claim  which  appears  to  have  been  created  for  the  pur- 
pose of  enabling  such  creditor  to  attack  these  deeds, 
and  to  have  been  paid.  (2)  The  court  witl  not  set 
aside  conveyances  in  fraud  of  creditors,  and  without 
consideration,  on  the  petition  of  the  fraudulent 
grantor,  in  the  absence  of  undue  influence  over  him 


by  his  grantee.    Iowa  Sup.  Ct.,  Oct.  28, 1886.    Jonea  r. 
Farris.    Opinion  by  Adams,  C.  J. 

Insurance  —  forfeiture  —  other  insurancb  — 
WAIVER.— Where  a  policy  contained  astipulation  tba^ 
it  would  become  void  if  any  other  policy,  whether 
valid  or  not,  was  obtained  on  the  property  insured 
without  the  consent  indorsed  in  writing  on  the  first 
policy  by  its  company,  the  fact  that  its  agent  saw  a 
second  policy,  and  did  not  object  to  it,  is  not  a  waiver 
of  the  required  written  assent.  Taking  above  testi- 
mony in  the  strongest  manner  against  the  companj-, 
and  It  shows  no  more  than  knowledge  that  Mrs.  Kati- 
ago  desired  cheaper  insurance  than  the  defendant  was 
willing  to  giv&,  and  that  she  subsequently  obtained  it. 
This  is  no  evidence  alone  of  consent,  or  of  waiv«3r  of 
written  notice  of  consent,  by  the  defendant,  that  suoli 
second  insurance  might  be  effected.  Mich.  Sup.  Ct., 
Oct.  14, 1886.  Robimon  v.  Fire  Asa'n  of  Philadelphi€u 
Opinion  by  Sherwood,  J. 

WAIVER  BY    AGENT   OF    WRITTEN   NOTICE    OW 

LOSS  BY  FIRE— PROVISION  AQAINST  OTHER  INSUR- 
ANCE.—(1)  A  Stipulation  in  a  fire  insurance  policy  that 
immediate  written  notice  of  loss  shall  be  given  to  the 
company  may  be  waived  by  an  agent  who  has  full  au- 
thority to  adjust  the  loss,  although  the  policy  provides 
that  the  company  shall  not  be  bound  by  the  acta  or 
declarations  of  its  agents  not  contained  in  the  policy. 
The  terms  of  an  insurance  policy  on  a  building  and 
machinery  therein  provided  that  it  should  become 
void  if  any  other  insurance  policy,  whether  valid  or 
not,  was  obtained  on  the  same  property.  Another 
policy  bad  been  taken  out  previously, which  stipulated 
to  l>e  void  if  the  property  were  sold  or  mortgaged,  if 
any  change  took  place  in  the  title,  or  any  portion  of  it 
were  removed  to  another  location  without  the  com- 
pany's consent.  Subsequently  this  policy  was  ren- 
dered void  by  the  fact  that  the  property  was  sold  and 
mortgaged  to  secure  the  purchase  price ;  also  the  ma- 
chinery was  removed,  without  the  required  consent, 
from  the  building  In  which  it  was  when  the  policy  was 
issued.  Held^  that  the  first-mentioned  policy  was  not 
defeated  by  the  existence  of  the  other,  since  the  lat- 
ter had  ceased  to  be  a  binding  contract  of  insurance 
before  the  former  was  issued.  Iowa  Sup.  Ct.,  Oct.  23, 
1886.    SUvena  v.  Citizens*  Jns.  Co,  Opinion  by  Reed,  J. 

COVENANT  AGAINST  KEEPING  "PETROLEUM." 

—A  policy  of  fire  insurance  contained  a  covenant, 
that  "if  in  said  premises  there  be  kept  gunpow- 
der, fireworks,  uitro-glycerine,  phosphorus,  saltpeter, 
nitrate  of  soda,  petroleum,"  etc.,  "  then,  and  in  every 
such  case,  this  policy  shall  become  void."  The  in- 
sured kept  on  his  premises  a  barrel  of  petroleum,which 
was  used  for  fuel  to  generate  steam.  Seld^  that  the 
covenant  was  broken  thereby,  and  that  the  policy  was 
void.  We  may  here  observe,  obiter,  that  while  there 
are  devices  by  which  petroleum  can  be  and  is  used  as 
a  fuel  for  raising  steam  with  perfect  safety,  that  above 
described  was  certainly  not  one  of  them.  Nevertheless 
it  is  not  for  us  to  determine  whether  a  fuel  of  this 
kind,  and  so  used,  was  more  or  less  dangerous  than 
wood  or  coal.  The  only  question  for  us  is  whether  the 
keeping  of  a  barrel  of  petroleum  in  the  insured  prem- 
ises was  such  a  breach  of  the  condition  in  the  policy 
as  released  the  company  from  its  obligation.  We  are 
always  unwilling  to  enforce  a  forfeiture  when  such  re- 
sult can  be  avoided.  Nevertheless  when  the  intention 
of  the  parties  is  plainly  expressed,  that  intention  must 
be  regarded  as  the  law  of  the  contract,  and  we  cannot 
lawfully  ignore  it,  even  to  prevent  a  forfeiture.  But 
as  to  the  parties  before  us,  the  unequivocal  agreement 
as  found  in  the  policy  is  that  the  keeping  of  petro- 
leum in  the  premises  insured  shall  render  that  policy 
null  and  void.  That  petroleum  was  so  kept  is  not  de- 
nied, and  this  not  as  in  the  case  of  Mears  v.  Humbolt 
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Ids.  Co.,  92  Peim.  St.  15,  temporarily  and  for  casual 
use,  but  habitually  and  for  constant  use.  Korwas  it, 
as  in  Citizens'  Ins.  Co.  ▼.  McLaugblin,  68  Penn.  St. 
485,  an  article  of  such  vital  necessity  in  the  conduct  of 
the  business  of  the  insured  that  its  use  could  not  be 
ignored,  and  therefore  must  have  been  recognized  as 
a  matter  not  subject  to  the  condition.  Petroleum, 
however  convenient  and  economical,  was  certainly 
not  a  fuel  without  which  the  foundry  could  not  have 
been  run,  since  its  place  could  well  have  been  supplied 
by  coal  or  wood.  The  company  was  not  willing  to  in- 
sure against  so  dangerous  a  commodity  as  petroleum, 
and  therefore  expressly  forbade  not  only  its  use,  but 
even  its  presence  on  the  property ;  and  under  and 
subject  to  this  condition,  the  plaintiif  accepted  the 
policy.  Under  such  circumstances  were  we  to  reverse 
the  court  below,  we  must  not  only  disregard  the  con- 
tract of  the  parties,  but  also  overrule  our  own  cases  of 
Birmingham  Fire  Ins.  Co.  v.  Kroegher,  83  Penn.  St. 
64,  and  Lancaster  Fire  Ins.  Co.  v.  Lenheim.  88  id.  495, 
which  in  principle  rule  the  case  in  hand.  Penn.  Sup. 
Ct.,  Oct.  4, 1886.  WhiUy.  WeaUm  Asmr.  Co.  Opin- 
ion  by  Gordon,  J. 

INSTKUCnON   TO    GANCEI«    POUCY  — AGENT'S 

NBOUSCT.— Plaintiif  notified  its  agent  in  another  city 
that  it  declined  to  accept  a  risk  he  had  Just  taken, 
and  directed  him  to  cancel  the  policy.  Defendant 
neglected  to  obey  the  instructions,  and  five  days  after 
received  notice  that  the  property  was  burned,  and 
plaintiff  was  obliged  to  pay  the  insurance.  In  an  ac- 
tion brought  by  the  company  against  its  agent  for  the 
amount  paid  on  the  policy,  held,  that  the  facts  au- 
thorized a  finding  that  defendant  failed  to  use  rea- 
sonable diligence  in  obeying  the  instructions  of  his 
principal,  and  was  therefore  chargeable  with  the  loss. 
Defendant  offered  to  prove  that  "orders  generally 
from  the  company  are  to  cancel  the  policy  as  soon  as 
convenient,  and  that  it  is  generally  understood  that 
an  agent  has  from  five  to  ten  days  In  which  to  cancel 
the  policy."  Held,  that  the  offer  was  properly  de- 
nied. Mass.  Sup.  Jud.  Ct.,  Oct.  22, 1886.  Phcenixln8. 
Co,  V.  Fri88el    Opinion  by  Morton,  C.  J. 

LIFE— INSURABLE  INTEREST-^NOTICB   NOT  TO 


PAT.— Where  a  party  I.Msures  his  life  in  favor  of  a  per- 
son who  has  no  insurablo  interest  in  his  life,  and  the 
company  pays  the  amount  to  the  person  stipulated  In 
the  contract,  the  company  will  not  be  compelled  to 
pay  it  again  to  the  executrix  of  the  estate,  although 
notified  not  to  pay  the  beneficiary  by  the  heir  and 
widow  of  the  deceased,  but  not  by  the  executrix. 
Penn.  Sup.  Ct.,  Oct.  4,  1886.  Bomherger  v.  Union 
Mutual  Aid  Soc    Opinion  per  Curiam. 


MUTUAL     BENEFIT     SOCIETIES  —  BT-LAWS  — 

BENEFITS— AUTHORITY  OF   COMMITTEE.— A    by-laW   of 

a  mutual  benefit  and  co-operative  insurance  society 
which  invests  a  committee  with  authority  to  deter- 
mine whether  a  member,  claiming  to  be  sick,  is  enti- 
tled to  the  benefit  provided  for  In  the  by-law,  is  valid 
and  reasonable,  and  where  a  member  applies  to  the  so- 
ciety for  aid  the  decision  of  the  committee  is  final. 
Mich.  Sup.  Ct.,  Oct.  6,  3886.  Van  Poucike  v.  Nether- 
land  St.  Vincent  de  Paul  Soc.  Opinion  by  Cham- 
plin,  J. 

LIFE— INSURABLE  INTEREST— SUPPORT.— Where 

one  contracted  to  support  another  for  life  in  con- 
sideration of  a  policy  of  insurance  on  the  life  of  the 
latter  for  the  benefit  of  the  former,  the  party  who  fur- 
nished support  had  an  insurable  interest,  like  an  ordi- 
nary creditor,  for  the  Just  amount  of  his  claim  for 
sapport,  the  Inilance  belonging  to  the  estate  of  the  In- 
sured. The  court  below  fell  Into  the  error  of  holding 
that  the  question  was  one  of  good  faith  on  the  part  of 
the  boneflciary.    •*  Now,"  says  the  learned  Judge  in 


his  charge  to  the  jury,  ^*  the  question  that  we  intend 
to  submit  to  you  is  entirely  a  question  of  fact,  namely, 
whether  or  not  this  transaction  was  speculative  in  its 
oharactei^-whether  it  was  so  on  part  of  Schmoltz— be- 
cause that  is  the  Important  question-rwhether  it  was 
on  part  of  Schmoltz  a  speculation  on  the  life  of  Jacob 
Siegrist,  or  whether  It  was  a  bona  fide  transaction— a 
transaction  entered  into  on  his  part  in  good  faith, 
upon  good  motives— charitable  or  benevolent  motives 
—with  the  disposition  to  befriend  the  man  who 
seemed  to  need  friends— to  support  a  man  who  seemed 
to  need  support;  whether,  in  other  words,  the  trans- 
action is  free  from  that  taint  which  would  make  It  void, 
namely,  the  taint  of  speculation."  But,  as  we  have 
intimated,  the  question  is  not  one  of  good  faith,  but 
of  public  policy.  Downey  v.  Hoffer,  16  Week.  Notes 
Cas.  186.  The  intention  of  John  Schmoltz  in  obtain- 
ing this  policy  may  have  been  innocent  and  pure,  but 
this  cannot  be  regarded,  for  the  fact  remains  that  he 
was  in  no  way  interested  to  maintain  the  life  of  Jacob 
Siegrist,  and  it  is  certain  the  sooner  that  life  was  ex- 
tinguished the  better  it  was,  in  a  pecuniary  point  of 
view,  for  the  beneficiary.  Nor  does  it  help  the  mat- 
ter, but  rather  the  contrary,  that  the  defendant  had 
charged  himself  with  the  support  of  Siegrist,  for  all 
the  more  would  his  pecuniary  interest  be  advanced  by 
the  termination  of  Siegrist's  life.  Doubtless  the  de- 
fendant, having  entered  into  an  agreement  for  the 
maintenance  of  the  insured,  might  take  a  policy  on 
bis  life  in  order  to  protect  himself  to  the  extent  of 
that  charge,  even  as  a  creditor  may  insure  his  debtor 
to  the  extent  of  his  debt;  for  in  that  case  he  would 
gain  nothing  by  Siegrlst*s  death,  though  he  might  not 
be  interested  to  maintain  his  life.  It  follows  that 
Schmoltz  had  an  insurable  interest  In  the  life  of  Sie- 
grist to  the  amount  that  he  actually  paid  for  his  sup- 
port, or  which  he  advanced,  in  money  or  otherwise,  in 
fulfillment  of  his  contract.  So  in  addition  to  this, 
would  he  be  entitled  to  the  money  he  expended  In 
taking  out  and  maintaining  the  policy;  in  other 
words,  he  must  be  fully  reimbursed  for  all  bis  legiti- 
mate expenses.  Including  lawful  interest;  and  for  the 
balance  the  administrator  is  entitled  to  a  Judgment. 
Penn.  Sup.  Ct.,  Oct.  4,  1886.  SieorUt  v.  Schmoltz. 
Opinion  by  Gordon,  J. 

Landlord  and  tenant— putting  premises  into 
CONDITION — reasonable  TIME.  —  A  party  leasing 
premises  to  an  Odd  Fellows  lodge,  contracting  In  the 
instrument  that  they  shall  be  suitable  for  the  pur- 
poses of  the  lessee,  cannot  if  the  premises  are  not  suit- 
able, nor  rendered  so  within  a  reasonable  time,  re- 
cover rent  therefor;  and  as  to  what  cotistitutes  a  rea- 
sonable time  the  Jury  must  decide.  Mich.  Sup.  Ct., 
Oct.  28,  1886.  Voung  v.  Collett.  Opinion  by  Sher- 
wood, J. 

Marriage— EVIDENCE  OF— cohabitation.— Cohab- 
itation and  reputation  alone  are  not  marriage.  They 
are  merely  circumstances  from  which  a  marriage  may 
Sometimes  be  presumed.  It  is  a  presumption  bow- 
ever  that  may  be  rebutted  by  other  facts  and  circum- 
stances. Hunt*s  Appeal.  86  Penn.  St.  ?94.  When  the 
relation  between  a  man  and  a  woman  living  together 
is  illicit  in  its  commencement,  it  is  presumed  to  so 
continue  until  a  changed  relation  Is  proved.  Without 
proof  of  subsequent  actual  marriage,  It  will  not  be 
presumed  from  continued  cohabitation  and  reputation 
of  a  relation  between  them  which  was  of  illicit  origin. 
Id.  Here  the  evidence  establishes  with  sufiBclent  cer- 
tainty that  in  Its  Inception  the  relation  between  the 
appellee  and  Riegel  was  illicit,  and  there  Is  no  suffi- 
cient evidence  to  create  a  legal  presumption  of  any 
subsequent  marriage.  In  arriving  at  this  conclusion 
we  do  not  doubt  the  correctness  of  the  law  as  declared 
In  Richard  7.  Brehm,  73  Penn.  St.  140,  and  numerous 
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kindred  oaset.  Many  times  marriage  may  be  proved 
by  aots  of  reooguition,  ooottnued  matrimonial  cohabi- 
tation, and  general  reputation.  Here  however  the 
evidence  falls  far  short  of  satisfying  the  mind  that 
there  was  ever  any  actual  agreement  to  form  the  rela- 
tion of  hnsband  and  wife.  Penn.  Sap.  Ct.,  Oct.  4, 1886. 
Reading  F.  InB.  &  Trust  Co,' 8  AppedL  Opluiou  by 
Mercur,  G.  J. 

Mastbr  and  servant— municipal  corporation— 
NEOiiiosNCB.~The  complaint  eabstantially  charges 
that  the  city  entered  upon  the  construction  of  a  cis- 
tern for  the  use  of  the  fire  department,  and  had  made 
an  excavation  for  said  cistern,  and  erected  within 
the  same  a  wall  of  stone  masonry,  along  the  sides  of 
the  same,  in  such  a  careless  and  negligent  manner, 
and  negligently  allowed  to  so  remain,  to  the  knowl- 
edge of  the  city ;  that  on  the  day  last  aforesaid  a  por- 
ti(»n  of  it  fell  upon  Thomas  Mulcalrns,  the  husband  of 
8uid  plaintiff,  who  was  employed  by  said  city  at  that 
time  in  shovelling  earth  in  the  bottom  of  said  cistern, 
in  accordance  with  such  employment,  near  said  por- 
tion of  the  wall,  having  no  knowledge  of  its  unsafe 
condition,  and  using  due  care  and  caution,  and  caused 
his  death.  The  point  that  the  falling  of  this  wall 
by  its  own  weight,  or  by  the  pressure  of  gravel  and 
earth  behind  it,  placed  there  by  the  city,  is  prima 
facie  evidence  of  the  negligence  of  the  city  is  raised. 
The  unexplained  falling  of  the  wall  is  admitted  in  the 
answer.  Such  a  presumption  rests  upon  the  clearest 
reason.  Why  did  it  fall  ?  If  It  had  been  properly  con- 
structed, it  is  common  observation,  and  within  the 
common  course  of  things,  that  it  would  not  have 
fallen;  therefore  it  was  not  properly  constructed; 
and  it  was  negligently  constructed,  because  by  the 
exercise  of  ordinary  care  and  prudence  such  a  wall 
would  have  been  so  constructed  that  it  would  not 
have  fallen,  but  would  have  stood  alone.  The  city,  in 
such  a  case,  may  well  be  called  upon  to  explain  the 
reason  why;  for  the  knowledge  of  the  manner  of  the 
construction  of  its  work  is  peculiarly  in  the  city  and 
its  agent,  fur  they  constructed  the  wall.  The  city  must 
by  proof  repel  and  overcome  this  natural  presumption. 
The  case  of  Kirst  v.  Railway  Co.,  40  Wis.  489.  fully 
illustrates  this  rule  of  evidence,  and  the  presumption 
is  rested  upon  the  fact  that  *'  the  loss  resulted  from  an 
act  which  when  due  care  is  taken  in  its  performance 
does  not  ordinarily  occur."  In  this  case  the  follow- 
ing language,  from  the  opinion  in  Scott  v.  London 
Dock  Co.,  8  Hurl.  A  C.  596,  is  quoted  approvingly: 
"But  when  the  thing  Is  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management,  use 
proper  care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that  the  acci- 
dent arose  from  want  of  care."  In  that  case  the  plain- 
tiff was  injured  by  bags  of  sugar  falling  from  a  crane 
in  which  they  were  lowered  to  the  ground  from  the 
warehouse  of  the  defendant,  in  principle  like  this  case. 
The  instruction  of  the  court,  and  the  rulings  to  that 
effect,  were  dearly  correct,  both  by  reason  and  au- 
thority. Wis.  Sup.  Ct.,  Oct.  12,  1886.  Jfulcaims  v* 
City  of  JayfiesviUe,    Opinion  by  Orton,  J. 

MUNIOIPAIi  CORPORATION—WHEN  MAYOR  MAT  817V 

roR  OOBTB.— In  a  proceeding  taken  by  or  in  behalf  of 
a  city  to  obtain  a  mandamus  to  compel  its  mayor  as 
such  to  join  in  execution  of  certain  bonds  the  city  was 
about  to  issue,  the  mayor,  deeming  the  proceeding  vio- 
lative of  law  and  detrimental  to  the  best  interests  of 
the  city,  employed  counsel,re8i8ted  the  application  and 
was  successful  on  the  ground  that  such  refusal  properly 
resisted  the  consummation  of  a  corporate  enterprise 
illegally  beg^n  by  other  constituted  authorities.  Held, 
that  he  was  eutitled  to  recover  from  the  oity  his  rea- 


sonable costs  and  expenses  in  his  sala  defense.  T)*.  J. 
Sup.  Ct.,  Oct.  18, 1886.  BameU  v.  Mayor,  etc ,  €^  JPkil- 
erson.    Opinion  by  Kuapp,  J. 

KBaUCGENCB— ORSTRnOTlNO  SIDBWALK— DfJURY  TO 

PEDESTRIAN.— Whether  an  obstruction  to  travel  aloiigc 
a  street  or  sidewalk,  as  by  placing  a  skid  acroae  tbe 
sidewalk   to  load   merchandise   from    a  store  lu^o  » 
wagon,  is  reasonably  necessary,  is  usually  a  quesrion 
of  fact  for  the  jury;  and  where  plaintiff  seeks  to    re- 
cover for  injuries  received  in  attempting  to  cross  suofa 
a  skid,  the  merchandise  to  be  loaded  being  alleged  to 
have  been  packed  **Id  kegs  of  the  capacity  of  about 
five  gallons  each,"  and  "each  package  weighl::g  Xcmm 
than  fifty  pounds,'*  it  cannot  be  held,  as  matter  of  Issvr, 
that  such  use  of  the  sidewalk  was  reasonable,  and  tbsit 
therefore  no  cause  of  action  is  stated.    The  prini»i7 
object  of  a  public  street  in  a  olty  is  for  public  travel. 
The  King  v.  Russell,  6  East,  430.    The  same  is  true  of 
a  public  sidewalk.    Neither  may  be  always  wholly  re- 
stricted to   such  use.    Business  men  and  their  em- 
ployees must  have  access  to  and  from  their  places  of 
business,  and  so  must  their  customers.    Dealers,  aud. 
especially  wholesale  dealers  in  the  crowded  portion  of 
a  large  city,  as  here,  must  moreover  have  an  opportun- 
ity for  receiving  and  shipping  goods  more  or  less  bulky 
and  ponderous,  and  often  In  the  original  packages. 
Such  reception  and  shipment  of  goods  must  neceesa- 
rily,  at  times,  more  or  less  hinder  or  obstruct  travel 
upon  public  sidewalks,  and  even  upon  public  streets. 
Welsh  V.  Wilson,  101  N.  T.  254.    The  right  to  so  hin- 
der  or  obstruct  is  by  no  means  absolute  or  contiun- 
ous.  King  V.  Russell,  supra ;  Rex  v.  Cross,  3  Camp.  22i; 
Rex  V.  Jones,  Id.  280;  Com.  v.  Passmore,  1  Serg.  h  R. 
219;  People  V.  Cunningham,  1  Denio,  524;  Reimer's 
Appeal,  45  Am.  Rep.  378;  Branahan  v.  Hotel  Co.,  48 
id.  457.    It  is,  at  most,  temporary.    Id.    It  depends 
upon  the  necessity,  and  the  necessity  may  depend 
upon  the  size  and  weight  of  the  packages  handled,  the 
duration  of  the  obstruction,  and  perhaps  other  cir- 
cumstances.   Id.    **  This  necessity  need  not  be  abso- 
lute; it  is  enough  If  it  be  reasonable."    Com.  v.  Past- 
more,  1  Serg.  &  R.  219;  People  v.  Cunningham,  I  Den. 
530.    If  the  law  required  an  absolute  necessity,  but 
few  could  escape  liability.    The  case  is  distinguishable 
from  Denby  v.  Wilier,  69  Wis.  240,  where  the  defend- 
ant justified  under  an  ordinance  of  the  city;  and  be* 
sides  there  was  in  that  case  room  for  the  traveller  to 
pass  by.    It  follows  from  what  has  been  said,  that 
whenever  such  dealer  so  'hinders  or  obstructs  publio 
travel  upon  such  sidewalk  or  street,  be  thereby  takea 
upon  himself  the  burden  of  showing  the  otMtmction 
to   have  been   reasonably  necessary   and  temporary. 
Failing  to  do  so,  he  is  responsible  for  any  injury  there- 
from to  a  traveller  upon  such  street  or  sidewalk,  in 
the  exercise  of  ordinary  care.    Palmer  v.  Sllverthoni, 
32  Penn.  St.  69;  Wood  v.  Mears,  12  Ind.  516.    Ordi- 
narily the  question  of  reasonable  necessity  must  be 
for  a  jury.    In  the  case  of  very  bulky  and  ponderous 
packages  or  articles,  the  court  may,  upon  certain  tacts 
and  under  certain  circumstances,  perhaps  be  justified 
in  holding,  as  a  matter  of  law,  that  a  temporary  neces- 
sity for    hindering  or  obstructing  travel  existed  in 
fact.    So  where  the  packages  are  very  small  and  light, 
the  court  may,  upon  certain  facts  and  under  certain 
circumstances,  perhaps  be  justified  In  holding,  as  a 
matter  of  law,  that  no  such  necessity  existed.    The 
question  here  presented   is  whether  the  court,  opou 
the  facts  alleged   in  the  complaint,  was  justified  in 
holding,  as  a  matter  of  law,  that  the  use  of  the  skid 
and  toe-board  mentioned  were,  at  the  time  and  place 
In  question,   reasonably  necessary  in  moving  '*  mer- 
chandise packed  in  kegs  of  the  capacity  of  about  five 
gallons  each,"  and  **  each  package  weighing  less  than 
fifty  pounds,*'  from  the  front  door  of  the  store  of  the 
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defendants  to  their  sleigh  in  the  roadway.  To  so  hold 
the  faots  and  clroumstances  must  not  only  be  undis- 
puted, but  unambiKuouD,  and  of  such  a  nature  that  all 
reasouable  oieu,  uiniffeoted  by  bias  or  prejudice,  would 
aRree  that  a  reasonable  necessity  existed  for  the  use 
of  the  sk\d  and  toe-board.  We  are  unable  to  reach 
auy  such  conclusion.  On  the  contrary,  we  must  hold 
that  the  inferences  and  conclusions  to  be  drawn  from 
the  facts  and  circumstances  alleged  are  such  as  to 
reasonably  justify  a  difference  of  opinion,  among  fair- 
minded  and  unprejudicHd  men,  as  to  the  existence  of 
Buoh  necessity.  Upon  the  same  principles,  we  must 
hold  as  this  court  h^is  frequently  held,  that  the  fact 
that  the  plalutiif  attempted  to  cross  the  slcid  and  toe- 
board,  under  the  facts  and  circumstances  alleged,  does 
not  raise  a  presumption  of  contributory  negligence  on 
his  part.  See  Wehlin  v.  Ballard.  17  Q.  B.  Div.  122. 
That  question,  like  the  other,  is  properly  for  the  jury. 
Wis.  Sup.  Ct.,  Oct.  12.  1886.  Jodiem  v.  Robimon, 
Opinion  by  Cassoday,  J. 

RBMOVAIiOF  CAU8B—FILINO  OF  PETITION— JURIS- 
DICTION.—Upon  the  filing  of  a  petition  in  a  State  court 
presenting  a  sufficient  case  for  removal  to  the  United 
States  court,  the  rightful  jurisdiction  of  the  State 
ooart  comes  to  an  end;  and  it  cannot  permit  an  issue 
apon  the  allegations  of  the  petition  to  be  raised,  and 
apon  its  determination  order  or  refuse t be  removal  of 
the  case,  as  it  may  find  the  facts  upon  which  the  ju- 
risdiction of  the  United  States  court  is  based.  Iowa 
Sup.  Ct.,  Oct.  25,  1886.  Van  Horn  v.  LitcJifield. 
Opinion  by  Beck,  J. 


THE PHOTOaRAPH  AS  A  FALSE  WITNESS, 

THE  most  dangerous  perjurer  is  he  who  not  only 
holds  an  almost  universally  high  reputation  for 
truthfulness,  but  also  telling  the  truth  in  the  main, 
still  intruduces  one  such  small  and  concealed  element 
of  falsehood  as  serves  to  turn  the  whole  of  his  story  on 
the  side  of  unrightness;  and  this  is  the  false  witness 
whom  lawyers  fear  with  most  reason,  his  detection 
and  exposure  being  in  ordinary  cases  utterly  beyond 
the  strength  of  a  cross-examiner  who  is  able  easily  to 
confute  the  clumsy  and  Inexpert  perjurer  who  in- 
rents  the  whole  of  his  story.  In  recognition  of  the 
specially  objectionable  character  of  the  witness  who 
lies  with  truth,  there  is  current  among  patent  lawyers 
a  rather  expressive  mode  of  comparing  the  noun  liar, 
the  comparison  running  thus:  Potiitite,  Liar;  Com- 
parative, Thundering  Liar;  Superlative,  Scientific  Wit- 
ness. But  the  genius  who  formulated  this  invented 
for  the  occasion  a  fourth  degree  of  comparison— a  de- 
gree not  recognized  by  the  followers  of  Lindley  Mur- 
ray—the Kata-Superlative,  and  as  Kata- Superlative  to 
the  noun  liar,  he  places  the  name  of  one  of  our  best 
known  scientific  witnesses,  one  who  has  won  honors 
and  position  by  the  judicious  exercise  of  his  function 
of  professional  witness;  but  out  of  respect  to  the  law 
of  libel  we  must  complete  the  infiection  of  liar  by  a 
blank  thus:  Kata-Superlative, .  Now,  consid- 
ering the  very  vast  amount  of  truth  told  by  the 
camera,  and  the  general  notion  that  a  photograph 
must  be,  without  question,  an  almost  ideal  of  truth- 
fulness; together  with  that  firmly  impressed  idea  that 
a  photographic  portrait  must  be  a  good  likeness,  it 
really  becomes  a  question  whether  photography  should 
not  hold  the  fourth  place  in  the  grammatical  intensi- 

tives  of  the  noun  liar  j  whether ought  not  to  be 

hoisted  down  from  his  proud  eminence,  and  the 
camera  be  allowed  to  reign  there  in  his  place.  In  com- 
menting last  week  on  a  decision  given  by  Justice 
North,  and  whtch  decision  seems  to  have  been  very 
mach  influenced  by  a  photograph,  we  alluded  to  one 
way  in  which  photography  may  give  directly  false  evi- 


dence, and  we  may  now  mention  another  typical  case. 
A  friend  of  ours,  who  some  years  ago  had  a  portrait 
studio  in  the  city,  formed  a  speaking  acquaintance- 
ship with  a  solicitor,  as  the  result  of  meeting  him 
almost  daily  at  a  dining-room.  One  day  the  solicitor 
greeted  the  photographer  by  expressing  high  disgust 
toward  photography  and  photographers ;  *' for,'*  said 
he,  **one  of  you  fellows  will  make  me  lose  an  ancient- 
lights  case  to-morrow."  **  More  fool  yon,"  answered 
the  photographer;  *^yon  should  get  some  photographs 
taken  on  your  side  also."  In  a  close  conversation  of 
some  fifteen  minutes,  which  followed,  the  solicitor 
learned  what  he  did  not  know  before ;  he  learned  that 
the  photograph  may  be  made  to  speak  for  this  or  for 
that,  according  as  the  finger  of  mammon  does  point. 
An  inspection  was  made,  and  it  was  found  that  a  pho- 
tograph so  untruth-telling  as  to  l>e  altogether  satisfac- 
tory to  the  plaintiff  could  only  be  taken  under  the  fol- 
lowing conditions:  The  lens  must  include  an  excep- 
tionably  wide  angle;  the  view  must  be  taken  from  the 
roof  of  a  certain  building  in  the  neighborhood,  and 
late  in  the  afternoon.  Much  work  had  to  be  done. 
The  lens  had  to  t>e  borrowed  from  a  celebrated  optic- 
Ian,  who  had  only  just  succeeded  in  constructing  his 
first  extra  wide-angle  lens.  Difficulties  as  to  access  to 
the  desired  standpoint  had  to  be  overcome,  but  all  the 
obstacles  were  surmounted,  and  to  the  delight  of  the 
lawyer,  a  photograph  was  produced  which  showed  the 
new  wall  as  being  close  to  the  plaintiff's  premises,  and 
magnified  into  disproportion,  while  the  long,  black 
fvening  shadow  trailed  across  the  diminished  building 
of  the  plaintiff,  rendering  his  windows  almost  invisible 
for  the  very  blackness.  Here  was  a  striking  contrast 
to  the  defendant's  photograph,  which  showed  the 
plaintiff's  building  large,  and  illuminated  by  the  mid- 
day light,  while  on  the  remote  edge  of  the  picture  was 
the  recently  erected  wall,  to  be  seen  as  small  and  dis- 
tant. To  revert  to  the  case  which  was  heard  last  week. 
Justice  North,  when  he  said  that  **  he  had  seen  some 
very  clear  photographs  which  convinced  him  that  the 
inscription  was  put  up  in  such  a  way  that  passers-by 
would  not  t>e  deceived,"  may  have  been  fully  aware  of 
all  the  circumstances  we  referred  to.  He  may  have 
known  that  a  signboard  may  be  painted  with  two  to- 
tally different  inscriptions,  one  of  these  inscriptWnis 
being  latent  to  the  eye,  and  patent  to  the  ordinary 
sensitive  plate;  while  the  other  inscription  is  patent 
to  the  eye,  but  latent  to  the  sensitive  plate.  He  may 
have  studied  the  recent  developments  of  ortho-chro- 
matic photography,  and  he  may,  perhaps,  look  for- 
ward to  the  time  when  it  may  be  possible  to  represent 
on  the  sensitive  plate  all  objects  in  their  correct  rela- 
tive Intensities.  He  may  have  known  how  photo- 
graphy has  sometimes  done  good  service  in  rendering 
obvious  things  invisible  to  the  eye;  how  stars  invisible 
to  the  eye  can  be  seen  by  the  recording  eye  of  the 
camera;  how  erased  writing  has  been  brought  to  light, 
and  how  the  markings  of  eruptive  disease  have  been 
seen  by  the  camera  before  the  eye  could  detect  them. 
Knowing  all  this,  he  may  have  satisfied  himself  that 
the  photographs  were  truthful  ones.  There  is  how- 
ever a  possibility  that  he  did  not  know  much  about 
the  possibilities  of  the  case,  and  that  he  took  it  for 
g^nted  that  photographs  cannot  lie.  If  so,  he  has 
created  a  dangerous  precedent.  Photographs  ought 
to  be  seldom  received  except  in  conjunction  with  the 
personal  evidence  of  the  photographer  who  took  them, 
and  when  there  is  satisfactory  independent  evidence 
that  the  photographs  are  truth-speaking  witnesses. 
**  Can  the  sun  lie?  "  is  often  asked;  but  asked  much  In 
the  same  spirit  as  that  in  which  he  who  told  so  much 
unpleasant  truth  to  the  people  of  Israel  asked,  '*  can 
the  leopard  change  his  spots?"  A  question  which  Is 
supposed  to  carry  Its  own  answer.  Perhaps  we  may 
say  that  though  the  sun  does  not  lie,  the  liar  may  use 
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thesau  as  a  tool,  aud  in  doing  so,  he,  the  perrerter  of 
the  truth,  may  quote  .such  old  questions  as  Quia  dicere 
falsum  aolem  audeat  f  assuming  that  the  answer  is  so 
obvious  as  to  be  altogether  superfluous.  Let  all  then 
beware  of  the  liar  who  lies  in  the  name  of  truth.— P/io- 
tographio  Nev>8> 

ANNUAL  MEETING  OF  TEE  NEW  TORE  STATE 
BAR  ASSOCIATION 

Henry  Hitohooolc,  of  St.  Louis,  Mo.,  will  deliver 
the  annual  address  before  the  State  Bar  Associa- 
tion. His  subject  will  be  "American  State  Constitu- 
tions.** The  exceedingly  high  reputation  of  Mr.  Hitch- 
cook  as  a  constitutional  lawyer,  aud  his  accomplish- 
ments as  a  legist,  insure  a  very  valuable  and  interest- 
ing production.  It  will  be  eminently  appropriate  as 
it  precedes  our  proposed  State  Constitutional  Conven- 
tion. 

David  Dudley  Field  has  accepted  an  invitation  to  ad- 
dress the  association  on  the  *'  Needs  of  Legislation.*' 
It  is  hardly  necessary  to  say  that  so  important  and 
BO  appropriate  aud  timely  a  subject,  discussed  by  a 
speaker  so  learned,  will  elicit  general  interest. 

Mathew  Hale,  on  the  invitation  of  the  committee, 
will  read  a  paper  on  the  need  of  **  Legal  Reform,  and 
what  reforms  are  most  needed.'*  Mr.  Hale*s  address 
will  add  largely  to  the  learning  of  the  association,  and 
the  profession  generally.  As  he  has  given  the  subject 
of  Legal  Reform  much  thought,  it  will  abound  in 
very  many  useful  and  practicable  suggestions. 

A  biographical  sketch  of  the  late  Judge  Samuel 
Hand,  a  member  of  the  association,  will  be  read  by 
some  member  hereafter  to  be  announced.  Admission 
to  the  bar  and  delays  in  criminal  trials  will  be  among 
the  subjects  for  discussion  before  the  association. 

The  conflict  of  the  laws  of  divorce  is  receiving  con- 
siderable attention  from  the  members  of  the  associa- 
tion, some  of  whom  propose  to  settle  the  matter  by 
adjudication  in  the  United  States  Supreme  Court, 
under  the  suggestion  of  Mr.  Justice  Folger,  in 
PeopU  V.  Baker,  76  N.  Y.  88,  and  in  the  prevailing 
opinion,  in  O'Dea  v.  O'Dea,  101  N.  Y.  JA,  The  latter 
case  is  believed  a  proper  one  for  adjudication  in  the 
Federal  court.  It  was  decided  upon  the  doctrine  es- 
tablished in  the  case  of  People  v.  Baker.  In  the  opin- 
ion in  the  O'Dea  case,  the  court  say :  **  In  the  Baker 
case  there  was  a  dissent  by  the  late  learned  chief 
judge,  and  the  opinion  recognized  the  fact  that  in 
other  States,  judgments  oontraiy  to  the  authorities 
followed  in  this  State,  had  been  rendered.  This  con- 
flict of  opinion,  however  much  to  be  regretted,  con- 
tinues, and  it  yet  remains  for  some  ultimate  author- 
ity to  relieve  the  point  from  the  difficulties  now  at- 
tending it,  and  determine  the  civil  rights  of  parties 
whose  relations,  as  legally  defined  by  different  State 
tribunals,  are  liable  to  l>e  regarded  on  one  side  of  the 
State  line  as  matrimonial,  and  on  the  other  side  as 
meretricious.** 

In  the  Baker  case  Mr.  Justice  Folger  said :  **  It  will 
prove  awkward,and  worse  than  that—afflictive  and  de- 
moralizing—for a  man  to  be  a  husband  in  name  and  un- 
der disabilities  or  ties  in  one  jurisdiction,  and  single 
and  marriageable  In  another.  *  «  *  Iq  seeking  for  a 
rule  which  shall  be  of  itself,  from  its  own  reason,  cor- 
rect, we  ought  to  find  or  form  one,  if  may  be,  that 
is  generally  applicable  ♦  ♦  ♦  The  extent  of  a  want 
of  harmony  in  polity  and  proceeding  ought  to  bring 
in  some  legislative  remedy.  It  is  not  for  the  courts  to 
disregard  general  and  essential  principles,  so  as  to 
give  palliation.  Indeed  it  is  better,  by  an  adherence 
to  the  policy  and  law  of  our  jurisdiction,  to  make  the 
clash  the  more  and  the  earlier  known  and  felt,  so  that 
the  sooner  may  there  be  an  authoritative  determina- 
tion of  the  oonfliot."    It  is  tnslsted  that  the  ruling  in  i 


the  Baker  and  in  the  0*Dea  case  disregards  the  consti- 
tutional provision  that  full  faith  and  credit  sluUl  be 
given  to  the  judicial  decisions  of  other  States;  tboa^ 
in  the  former  case  it  was  claimed  that  the  O^io  c^cmrt 
did  not  obtain  jurisdiction  of  the  person  of  the  de- 
fendant, as  its  process  was  served  by  publication  only  : 
while  in  the  latter  case  it  was  actually  d^ivered  to 
the  defendant,  aud  received  by  her,  and  that  on  nol^ioe 
she  attended  the  taking  of  the  depositions  in  the  case. 
And  yet  a  decision  was  given  against  her  on  the  au- 
thority of  the  Baker  case,  Mr.  Justice  Danforth  dis- 
senting. 

The  reward  of  $250,  offered  for  the  best  essay  on  'ttse 
laws  of  divorein  the  United  States;  iDoludins:  ^be 
conflict  of  laws  of  the  several  St&tes,  and  the  possi- 
bility and  advisability  of  national  legislation,  prom- 
ises a  lively  and  Interesting  competition.  Several  ad- 
mirably-written essays  have  already  been  received, 
and  from  the  number  of  competitors  entered  in  ttie 
records  of  the  association,  there  are  many  more  ^o 
come. 

The  general  committee  of  arrangements,  which  as- 
sembled in  the  rooms  of  the  association  at  the  Capitol 
on  the  26th  of  November  agreed  upon  an  excel- 
lent order  of  exercises  for  the  annual  meeting  on  the 
18th  and  19th  of  January  next,  which  Includes  a  ban- 
quet. A  general  programme  will  appear  in  the  Law 
Journal  of  Deceml>er  IL 


CORRESPONDENCE. 

Appeals  on  Demubrer& 

Editor  of  the  Albany  Law  Journal : 

Your  subscriber,  "Doubt,**  asks  in  the  November 
20th  number,  **  whether  an  appeal  will  lie  to  the  Gen- 
eral Term  from  an  order  sustaining  or  overruling  a 
demurrer  to  a  complaint,  where  leave  is  given  to 
amend?"  And  claims  that  as  far  as  be  Is  aware  the 
decisions  seriously  conflict.  The  First  Department  case 
which  he  cites,  32  Hun,  194,  does  not  hold  that  the 
remedy  is  by  appeal  from  the  "  final "  judgment,  bat 
that  it  is  by  appeal  from  the  judgment  entered 
thereon.  In  the  Third  Department  case,  81  Hun,  632; 
Mr.  Justice  Potter  says  in  his  opinion:  **SeoeioQ 
1349  would  seem  to  authorize  an  appeal  from  an  Inter- 
locutory order,  overruling  or  sustaining  a  demuirer, 
when  leave  ty  amend  given,"  but  the  appeal  in  that 
case  was  from  the  interlocutory  judgment  entered  on 
the  order,  as  well  from  the  order,  so  that  whether  the 
order  alone,  as  such,  was  appealable,  did  not  squarely 
arise. 

"Doubt's  '*  question,  it  is  plain  from  the  Code  and 
cases,  must  be  answered  in  the  negative,  for  the  result 
of  a  trial  of  the  issue  of  law  raised  by  a  demurrer 
must  be  a  judgment,  interlocutory  or  final  (Code, 
§  1021).  The  order  is  simply  the  formal  decision  of  the 
court  on  which  the  clerk  will  enter  the  appropriate 
judgment,  and  may  be  said  to  be  aualagons  to  the 
clerk's  ** Extracts  from  the  minutes'*  at  Trial  Term, 
which  is  used  in  the  same  way  for  the  entry  of  judg- 
ment. Directly  in  point  on  this  is  the  case  of  BenjcL- 
min  V.  AUen^  7  Civ.  Proc.  202,  where  the  General  Term 
held  that  the  county  clerk  was  not  authorized  to  enter 
judgment  on  an  opinion,  and  that  there  moat  be  a  de- 
cision. 

In  conclusion,  the  General  Term  of  the  Fourth  De- 
partment have  considered  this  question  of  appeal9 
from  orders  overruling  or  sustaining  demurrers  very 
fully,  and  the  law  is  clearly  expressed  in  the  opinion 
of  Mr.  Justice  Smith,  MUler  v.  S/ieldon,  15  Hun,  220. 
He  says,  that  appeal  from  an  order  in  such  a  case  it 
not  authorized  by  the  Code,  that  the  remedy  Is  by  ap- 
peal from  the  judgment,  final  or  interlocutory;  that 
when  such  judgment  gives   the  defendant  time   to 
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answer,  it  is  ueoessarily  iuterlooutory.  This  decision 
-wus  followed,  in  effeot,  by  the  Seooud  Department,  22 
Hull,  09,  holding  tbat  time  to  answer  did  not  begin  to 
run  Qiitil  entry  of  iuteriooutory  judgment  and  service 
thereof,  the  order  being  of  no  effect  upon  such 
time. 

The  former  Code  did  permit  an  appeal  from  the 
order^  and  so  there  is  necessarily  friction  in  the  settle- 
ment of  the  new  practice. 

I  am  yery  truly, 

WiNTHROP  PARKBB. 

Kew  Tobk,  Nov.  24, 1886. 

A  QtllERY. 

Editor  of  the  Albany  Law  Journal: 

If  you  have  room  enough  in  some  comer,  will  you 
be  kind  enough  either  to  answer  or  to  ask  the  follow- 
ing question? 

When  two  executors  are  authorized  and  directed  by 
will  to  sell  land,  and  qualify,  giving  bond,  etc.,  and 
one  of  them  dies,  what  powers  has  the  remaining  ex- 
ecutor (1)  in  regard  to  personal  property ;  (2)  in  re- 
gard to  real  property  ? '  Can  the  Orphan*8  Court  give 
him  the  power  to  sell  real  estate,  in  case  the  power 
fails  by  the  death  of  the  one;  or  if  the  power  so  fails, 
are  not  both  executors  dead  in  law,  at  least  quoad  the 
real  estate,  so  tbat  the  Orphau*8  Court  can  appoint  an 
administrator  C  T.  A.  under  a  statute  authorizing 
such  an  appointment  in  case  both  executors  are  dead? 
If  the  survivor  loses  his  power  over  the  real  estate.  Is 
he  any  longer  executor,  even  of  the  personalty?  Or 
can  some  of  his  powers  fail,  and  others  be  not  affected, 
by  the  death  of  his  associate? 

Some  one  of  your  many  readers  may  answer.  If  you 
do  not  find  it  convenient,  if  you  will  kindly  give  it 
space. 

Very  respectfully, 

CuMBSBiiAND,  Md.^  Nov,  16,  1886. 


COURT  OF  APPEALS  DECISIONS. 

THB  following  decisions  were  handed  down  Tues- 
day, Nov.  60,1886: 
Judgment  affirmed  with  costs — Anna  M.  Holcomb, 
executrix,  etc.,  appellant,  v.  Kneeland  J.  Munson  and 

others,  respondents. Order  of  General  and  Special 

Terms  reversed  and  application  for  a  mandamus  de- 
nied with  costs.  Opinion  by  Roger,  C.  J.;  concur, 
Rapallo,  Miller,  Earl,  Danforth,  JJ. ;  not  voting, 
Andrews,  J. ;  absent.  Finch,  J. — People  ex  rel.  Super- 
intendent of  Poor  of  Oswegatchie,  respondents,  v. 
Board  of  Supervisors  of  St.  Lawrence  Connty,  appel- 
lants.  Motion  to  advance.  Case  put  down  for  argu- 
ment on  the  first  day  of  the  next  session  of  the  court 
and  all  parties  interested  can  file  briefs—In  re  Appli- 
cation to  compel  payment  under  will  of  McPherson. 
Case  put  down  for  argument  on  the  second  Mon- 
day of  December— People  ex  rel.  Bridgman  v.  HalL 

Motion  to  advance  denied  with  costs— Ensign  v. 

Baise  (two  caaes). Motion  for  reargument  denied 

with  costs — ^Metropolitan  Trust  Co.  v.  ToiiawaudaCo. 

Motion  for  reargument  denied  with  costs— Fischer 

V.  Langbein. Motion  for  substitution.    Motion  for 

substitution  granted  with  $10  costs  of  motion  to  aliide 
the  event  of  the  action— Roberts  v.  Ellwood* 


NOTES. 


The  London  Law  Journal  criticises  a  book  called 
'*Land  in  Fetters  "  on  account  of  its  title,  saying  that 
one  might  as  well  say  ^' Water  in  Handcuffs.**  But 
certainly  we  have  read  about  **  tying  up**  lands. 


A  woman  recently  occupied  the  witness  stand  in 
Belfast,  Me.,  who  was  a  match  for  the  lawyers,  say^ 
the  Jourt^aL  She  was  a  witness  in  the  pauper  case 
between  Liberty  and  Palmero,  and  had  been  a  pauper 
in  the  latter  town.  On  cross-examination  the  attor- 
ney asked  her  if  she  was  a  pauper  on  the  town.  *'I 
was  a  liability,*'  said  the  woman.  **  You  were  a  pau- 
per,** said  the  attorney.  **  I  want  you  to  understand,'* 
said  the  woman,  firing  up,  **  that  poor  people  are  not 
paupers,  they  are  liabilities.** 

The  shrewdness,  humor  and  decisiveness  of  Vice- 
Chancellor  Bacon  were  the  characteristics  which  made 
his  popularity  with  the  profession.  His  humor  was 
not  only  in  his  tongue  and  in  his  manner,  but  extended 
to  his  pen,  which  sometimes  was  unable  to  refrain 
from  reproducing  on  the  margin  of  an  affidavit  or 
elsewhere  the  features  of  a  witness  which  offered  pro- 
vocation. If  this  talent  had  been  less  under  control, 
he  might  have  relieved  the  Court  of  Appeal  of  the 
difficulty  under  which  they  labor  in  deciding  ques- 
tions of  fact  upon  appeal,  namely,  that  they  have  not 
the  advantage  of  seeing  'the  demeanor  of  the  wit- 
nesses.' It  was  supposed  that  a  long-winded  counsel 
would  sometimes  hardly  escape  being  placed  open- 
mouthed  in  the  pictorial  pillory  of  the  judge's  note- 
book, if  so  much  may  be  revealed  of  the  contents  of  a 
volume  of  high  privilege  and  even  of  sanctity.  The 
vice-chancellor's  pen  was  less  likely  to  spare  the  ad- 
vocate  if  under  his  wig  he  wore  a  beard,  which  the 
vice-chancellor  thought  obstructed  the  voice.  In  any 
case,  YiocChaucellor  Bacon  did  not  like  long  speeches 
at  the  bar,  and  did  not  Indulge  in  long  judgments, 
although  perhaps  he  had  the  fault  of  over  taciturn 
judges,  that  his  silence  sometimes  induced  his  decid- 
ing on  a  ground  which  would  have  been  shown  to  be 
erroneous  if  known  to  have  been  in  his  mind.  It  is 
to  be  hoped  that  his  good  qualities,  and  especially  the 
fact  that  his  conscientiousness  was  never  consciously 
displayed,  will  not  disappear  with  the  last  of  the  vice 
chancellors.— Lotidon  Law  Journal, 

According  to  the  Law  Journal^  the  retiring  Vice- 
Chancellor  Bacon  was  an  "  original.*'  The  Journal 
says:  ''  It  is  no  doubt  easier  to  illustrate  by  examples 
than  adequately  to  analyze  the  Baconian  method.  We 
will  Utke  one  or  two  examples  out  of  many  which  occur 
tons.  We  rememt>er  an  occasion  on  which  a  pertiua- 
cions  advocate,  after  having  completed  a  somewhat 
dreary  review  of  one  part  of  his  case,  said :  *Then,  my 
lord,  we  come  to  the  matter  of  the  accounts,  to  which  I 
desire  to  direct  your  lordship's  attention.*  *  This  is  not 
the  place  for  it;  the  accounts  cannot  be  taken  here — 
they  must  be  discussed  in  Chambers.*  *  There  are  only 
three  Items  which  I  wish  to  mention.'  *  Three  more 
than  it  is  my  duty  to  consider  now ;  three  more  than 
I  propose  to  consider.'  'There  is  one  item  which  I 
am  imrticularly  anxious  to  go  into.'  *  Go  into  it  by 
all  means,*  said  the  judge,  *  but  don't  ask  me  to  go 
into  it.  Go  into  it  with  my  chief  clerk :  or  if  you  can- 
not wait  till  yon  get  an  appointment  with  him— for  I 
don*t  wish  to  abridge  your  lawful  enjoyments— go  it 
alone.'  On  another  occasion  a  counsel,  notorious  for 
long-winded  speeches,  wandering  away  from  the  mat- 
ter in  hand,  was  thus  addressed  by  the  learned 
judge:  '  Mr.  X.,  at  any  other  time,  or  in  any  other 
place,  I  should  be  most  happy  to  converse 
with  you  on  this  or  on  any  other  subject,  but  what 
you  are  now  saying  has  nothing  to  do  with  the  case  be- 
fore me,  and  I  must  request  you  to  confine  yourself  to 
the  subject-matter  of  the  case.'  And  the  learned 
judge,  having  completed  with  elaborate  politeness  this 
address,  relieved  his  mind  by  adding,  8otto  voce,  'jab- 
bering idiot.* "  We  can  parallel  this  last  by  the  story 
of  a  late  commissioner  of  appeals  In  this  State,  who 
being  somewhat  deaf,  was  *'  coached  *'  by  one  of  his 
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neiKhbors  ou  the  bench.  Ou  one  oooasion  a  yoniig 
straiiKer  arose  to  address  the  court,  and  his  honor 
said,  in  a  whisper  audible  to  some  of  the  lawyein  in 
the  front  row,  if  not  to  the  unfortunate  young  man, 
*'  Who's  this  cuss?'*    We  do  not  vouch  for  this  story. 

Being  desirous  of  seeing  how  matters  are  worked  in. 
Belgian  criminal  courts,  I  found  an  opportunity  during 
a  recent  visit  to  the  ancient  city  of  Bruges.  Unfortu- 
nately none  of  the  superior  courts  were  sitting,  but 
the  judges  were  disposing  of  what  we  should  call 
**  night  charges  "  in  the  Court  of  Police  Oorreotionelle, 
and  accordingly  I  sought  admission.  It  struck  me, 
first  of  all,  that  the  machinexy  of  justice  was  consid- 
erably in  excess  of  the  requirements  of  the  case.  The 
matters  that  came  before  the  loench  were  all  of  the 
very  smallest  importance,  the  most  grievous  offense 
that  was  tried  being  a  theft  of  pears  from  a  fruit  stall 
in  the  market.  To  manage  this  there  were  three 
judges,  vhB.,  the  president  of  the  oourt  and  two  other 
judges.  All  three  were  in  full  legal  attire,  with  long 
robes^a  white  band,  crimped  instead  of  being  ironed  out 
flat  like  the  English  bands,  and  a  high  black  cap  in- 
stead of  a  wig.  In  addition  to  these  was  an  official, 
also  in  rol>es,  attached  to  the  government,  who  took 
notes  of  the  cases,  and  another  gentleman  who  did 
nothing  at  all,  except  to  put  an  occasional  question  to 
the  witnesses  and  to  chat  with  the  judges.  There  was, 
beyond  these,  a  clerk  whose  duty  apparently  it  was  to 
attend  to  the  summonses,  and  there  was  a  function- 
ary who  acted  as  usher.  He  called  the  oases  on,  ad- 
ministered the  oaths,  and  in  the  intervals  he  Inter^ 
preted  the  nature  of  the  charges  to  me.  Lastly,  there 
were  two  soldiers  of  the  Civic  Guard.  Both  were 
armed  to  the  teeth  with  a  rifle  and  fixed  bayonet,  and 
they  both  wore  huge  bearskins  and  spurs.  They 
seemed  to  be  a  kind  of  mounted  infantry.  There  was 
a  small  dock  in  the  center  of  the  court,  facing  the  dais 
where  the  judges  sat,  but  the  nature  of  the  oliarges  not 
being  sufficiently  heavy,  the  accused  sat  on  a  form  just 
in  front  of  it.  A  chair  was  placed  upon  the  dais  inself, 
exactly  in  front  of  the  president,  for  the  witnesses, 
who  thus  sat  with  their  backs  to  the  persons  against 
whom  he  gave  evidence.  There  was  not  a  single  po. 
liceman  in  the  court.  In  the  oases  to  be  tried  there 
had  been  no  arrests,  and  consequently  no  one  was  in 
charge  of  the  defendants.  The  latter,  upon  a  plaint 
being  laid  before  the  commissary  of  police,  had  been 
**  invited  "  to  attend  the  court  and  answer  the  charge, 
and  they  had  all  accepted  the  invitation.  If  they  had 
respectfully  declined  they  would  have  been  promptly 
sent  for,  but  they  probably  knew  better  that  to  give 
the  oourt  so  much  trouble.  The  first  couple  of  crimi- 
nals who  seated  themselves  on  the  form  were  two  men 
—one  elderly,  in  working  clothes,  and  the  other  a  pri- 
vate in  the  artillery,  who  appeared  in  uniform.  They 
were  charged  with  an  assault,  and  the  trouble  seems 
to  have  arisen  out  of  family  differences.  One  after 
another  the  witnesses  went  up  to  the  chair  and  were 
duly  sworn.  No  Testament  was  used.  The  witness 
had  simply  to  hold  up  his  or  her  right  band,  with  the 
index  finger  elevated,  and  repeat  the  oath  after  the 
usher.  What  its  terras  were  I  could  not  ascertain,but 
it  was  extremely  short,  and  my  impression  is  that  the 
first  words  were  Bei  Oott  Then  the  interrogation  be- 
gan by  the  president,  and  the  witness  who  was  a  mar- 
ket dame,  wrapped  in  a  voluminous  cloak  and  bonnet, 
and  who  possessed  no  small  share  of  the  garrulity  of 
her  class,  was  soon  off  upon  a  long  history,  which  was 
an  timely  out  short  by  his  lordship.  Neither  of  the 
prisoners  had  a  legal  representative,  and  neither  cross, 
examined  the  witness.  Nor  were  they  asked  to  do  so. 
The  woman  was  simply  told  to  stand  down,  and  the 
turn  of  the  next  came.  When  their  statements,  which 
lasted  altogether  al>ont  five  minutes,  were  over,  the 


president  held  a  short  conversation  with  the 
themselves,  and  having  heard  a  brief  explanatioo   o/ 
the  circumstances,  discharged  them  then  and  tliere. 
The  same  course  was  adopted  with  the  next  two,  ^vrlio 
were  sent  on  their  way  rejoicing  after  receiving  a.  lee- 
ture  from  the  bench.    Then  came  the  pear-stealing 
oase.    Stealing  pears  from  market  stalls  would  seem 
to  be  a  favorite  amusement  among  the  juvenile  Bni« 
geois  at  this  season  of  the  year.    In  this  instance    tlie 
culprit  was  a  gamin  of  about  eight  vears  old,  and.    be 
had  l>een  caught  red-handed.    But  in  consideration  of 
his  youth,  and  also,  I  believe,  in  accordance  witb    a 
provision  of  the  Belg^n  law,  the  judge  declined    to 
punish  him,  and  he  too  was.  acquitted.    Upon  this  X 
ventured  to  express  my  surprise  to  the  usher  at  t.be 
number  of  acquittals  in  the  face  of  uncontradicted  evi- 
dence.   He  admitted  that  they  were  rather  numerotxs, 
but,  he  added,  in  a  triumphant  tone,  "  Last  weeic  a 
boy  was  sentenced  to  three  months'  imprisonment  for 
the  same  offense."    I  found  this'  to  be  the  case,  and 
much  indignation  has  been  caused  thereby  among  tbe 
Brugeois,  as  the  lad  was  only  fifteen.    They  compare 
his  case  with  the  leniency  of  Yandermissen*s  sentence 
(which  is  still  on  appeal),  and  say  that  Belgian  justice 
is  inexplicable.    Three  other  cases  were  tried,  making 
seven  in  all,  and  every  one  of  the  prisoners  was  ac- 
quitted.   There  was  no  one  else  in  the  list,  so  the 
judges  rose,  the  soldiers  presented  arms,  and  the  day *8 
work,  which  had  lasted  barely  three-quarters  of  aa 
hour,  was  at  an  end,— Daily  News, 

The  Federal  justices  are  men  of  such  presence  as  to 
attract  attention,even  when  their  identity  is  unknown. 
Justice  Bradley  lives  on  I  street,  much  closer  to  the 
capitol  than  his  brothers  of  the  bench,  and  Is  less  seen 
on  the  avenue  than  they.  He  is  scarcely  of  medium 
height  and  is  slight  of  build,  but  his  face  is  such  that 
one  will  turn  and  look  as  he  passes  by.  He  lives  in  the 
row  that  three  leading  Democratic  senators  just  be- 
fore the  war  essayed  to  make  the  most  fashionable 
quarter  of  Washington,  and  tbe  same  row  where 
Generals  Grant  and  Sherman  subsequently  resided. 
Chief  Justice  Waite,  who  lives  aUo  on  I  street,  but  a 
mile  and  a  half  west  of  Justice  Bradley,  generally 
walks  alone.  Justice  Harlan,  who  went  to  Rockville 
last  winter  to  live,  when  he  comes  on  the  avenue, 
walks  with  different  members  of  the  court.  Some- 
times be  and  Justice  Gray  will  come  along  together. 
Judge  Harlan  is  a  man  of  splendid  build,  even  for  a 
Kentuckian.  He  can  easily  look  down  on  nine  out  of 
ten  men  that  he  passes,  but  when  he  walks  with  Judge 
Gray  he  has  to  look  up,  as  the  latter  is  really  gigantic 
in  his  proportions.  His  frame  is  not  however  so  well 
built,  and  he  is  not  so  graceful  in  his  movements,  aa 
Judge  Harlan.  Justice  Miller,  like  the  chief  justice, 
seems  to  prefer  a  solitary  promenade.  He  is  one  of 
the  best-known  figures  on  the  avenue,  but  he  rarely 
has  company,  and  his  most  intimate  friends  are  not 
apt  to  join  him  unless  invited.  He  Is  one  of  the  pub- 
lic men  here  who  wear  evening  dress  upon  all  occa- 
sions, and  it  must  be  an  extremely  bitter  and  inclem- 
ent day  when  he  supplements  it  with  an  overcoat. 
Curiosity  has  been  expressed  as  to  the  reason  for  the 
pedestrian  proclivities  of  the  Supreme  Court  justices. 
It  is  said  that  they  find  the  exercise  absolutely  neces- 
sary, for  in  addition  to  their  judicial  labors  they  have 
to  perform  more  social  duties  than  any  other  nine  men 
in  the  United  States,  if  not  in  the  world.  No  swell 
dinner  in  Washington  is  considered  complete  without 
the  presence  of  one  or  more  members  of  the  Supreme 
Court,  and  almost  all  of  the  justices  entertain  larfi^eiy 
themselves.  No  one  in  Washington  gives  more  frequent 
or  more  elaborate  dinners  than  Justice  Blatchford,  and 
the  mansion  of  Justice  Matthews  has  long  been  noted 
for  literary  reunions  where  the  feast  of  reason  plajed 
only  a  secondary  part,— Baltimore  Sun, 
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OUBMENT  TOPICS. 

IN  his  oration  before  the  law  school  graduates  at 
the  recent  Harvard  celebration,  Judge  Holmes 
said :  ^  *  It  seems  to  me  that  nearly  all  the  education 
which  men  can  get  from  others  is  moral,  not  intel- 
lectual. The  main  part  of  intellectual  education  is 
not  the  acquisition  of  facts  but  learning  how  to 
make  facts  live.  Culture,  in  the  sense  of  fruitless 
knowledge,  I,  for  one,  abhor.  The  mark  of  a 
master  is,  that  facts  which  before  lay  scattered  in 
an  inorganic  mass,  when  he  shoots  through  them 
the  magnetic  current  of  his  thought,  leap  into  an 
organic  order  and  live  and  bear  fruit.  But  you 
cannot  make  a  master  by  teaching.  He  makes  him- 
self by  aid  of  his  naturci  gifts.  *  *  *  Lawyers, 
too,  were  among  the  first  specialists  to  be  needed 
and  to  appear  in  America.  And  I  believe  it  would 
be  hard  to  exaggerate  the  goodness  of  their  influ- 
ence in  favor  of  sane  and  orderly  thinking.  But 
lawyers  feel  the  spirit  of  the  times  like  other  people. 
They  like  others,  are  forever  trying  to  discover 
cheap  and  agreeable  substitutes  for  real  things. 
*  *  *  The  aim  of  a  law  school  should  be,  the 
aim  of  the  Harvard  Law  School  has  been,  not  to 
make  men  smart,  but  to  make  them  wise  in  their 
calling,  to  start  them  on  a  road  which  will  lead 
them  to  the  abode  of  the  masters.  ♦  *  *  There 
are  plenty  of  men  nowadays  of  not  a  hundredth 
part  of  Story's  power  who  could  write  as  good 
statements  of  the  law  as  his,  or  better.  And  when 
some  mediocre  fluent  book  has  been  printed,  how 
often  have  we  heard  it  proclaimed,  lo,  here  is  a 
greater  than  Story  I  But  if  you  consider  the  state 
of  legal  literature  when  Story  began  to  write,  and 
from  what  wells  of  learning  the  discursive  streams 
of  his  speech  were  fed,  I  think  you  will  be  inclined 
to  agree  with  me  that  he  has  done  more  than  any 
other  English-speaking  man  in  this  century  to 
make  the  law  luminous  and  easy  to  understand. 
But  Story *8  simple  philosophizing  has  ceased  to 
satisfy  men's  minds.  I  think  it  might  be  said  with 
safety  that  no  man  of  his  or  of  the  succeeding 
generation  could  have  stated  the  law  in  a  form  that 
deserved  to  abide,  because  neither  his  nor  the  suc- 
ceeding generation  possessed  or  could  have  pos- 
seased  the  historical  knowledge,  had  made  or  could 
have  made  the  analyses  of  principles  which  are 
necessary,  before  the  cardinal  doctrines  of  the  law 
can  be  known  and  understood  in  their  precise  con- 
tours and  in  their  innermost  meanings.  The  new 
work  is  now  being  done.  Under  the  influence  of 
Ghermany,  science  is  gradually  drawing  legal  history 
into  its  sphere.  The  facts  are  being  scrutinized  by 
eyes  microscopic  in  intensity  and  panoramic  in 
scope.  At  the  same  time,  under  the  inflaence  of  our 
revived  interest  in  philosophical  speculation,  a  thou- 
sand heads  are  analyzing  and  generalizing  the  rules  of 
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law  and  the  grounds  on  which  they  stand.  The  law 
has  got  to  be  stated  over  again,  and  I  venture  to  say 
that  in  fifty  years  we  shall  have  it  in  a  form  of  which 
no  man  could  have  dreamed  fifty  years  ago.  *  *  * 
A  young  man  cannot  try  or  argue  a  case  as  well  as 
one  who  has  had  years  of  experience.  Most  of  you 
also  would  probably  agree  with  me  that  no  teaching 
which  a  man  receives  from  others  at  all  approaches 
in  importance  what  he  does  for  himself,  and  that 
one  who  has  simply  been  a  docile  pupil  has  got  but 
a  very  little  way.  But  I  do  think  that  in  the 
thoroughness  of  their  training,  and  the  systematic 
character  of  their  knowledge,  the  young  men  of  the 
present  day  start  better  equipped  when  they  begin 
their  practical  experience  than  it  was  possible  for 
their  predecessors  to  have  been.  And  although  no 
school  can  boast  a  monopoly  of  promising  young 
men,  Cambridge,  of  course,  has  its  full  proportion 
of  them  at  our  bar,  and  I  do  think  that  the  methods 
of  teaching  here  bear  fruits  in  their  work.  I  some- 
times hear  a  wish  expressed  by  the  impatient  that 
the  teaching  here  should  be  more  practical.  I 
remember  that  a  very  wise  and  able  man  said  to  a 
friend  of  mine  when  he  was  beginning  his  profes- 
sional life,  *  Don't  know  too  much  law,'  and  I  think 
we  aU  can  imagine  cases  where  the  warning  would 
be  useful.  But  a  far  more  useful  thing  is  what  was 
said  to  me  as  a  student  by  one  no  less  wise  and 
able,  afterward  my  partner  and  always  my  friend, 
when  I  was  talking  as  young  men  do  about  seeing 
practice  and  all  the  other  things  which  seemed 
practical  to  my  inexperience :  '  The  business  of  a 
lawyer  is  to  know  law. '  The  professors  of  this  law 
school  mean  to  make  their  student  know  law." 


There  is  no  lack  of  materials  for  our  **Animal 
Kingdom  in  Court"  this  week.  In  Be  Douglas, 
Obert  V.  Bcmttow,  55  L.  T.  Rep.  (N.  S.)  888,  it  was 
held  by  Kay,  J.,  that  a  bequest  to  the  **Home  for 
Lost  Dogs"  is  valid.  The  learned  judge  said: 
''  It  was  argued  that  an  institution  for  taking  care 
of  dogs  was  not  a  charity;  but  in  the  face  of  Uni- 
verwt^  of  London  v.  Tarrow^  I  do  not  think  that 
that  argument  can  be  maintained.  In  that  case  a 
bequ^t  was  made  for  foimding,  establishing  and 
upholding  an  institution  for  studying  and  endeavour- 
ing to  cure  the  maladies  of  any  quadrupeds  or  birds 
useful  to  man.  The  Lord  Chancellor  held  in  effect 
that  an  institution  for  the  benefit  of  animals  useful 
to  mankind,  by  which  he  said  he  thought  was 
meant  domestic  animals,  was  so  far  for  the  benefit 
of  the  human  species  which  was  served  by  them 
that  it  might  be  called  a  charity,  and  of  all  domes- 
ticated animals  those  for  which  men  have  the  high- 
est affection,  and  by  which  they  are  most  served, 
are  dogs;  so  that  a  Home  for  Lost  Dogs  appears  to 
me  to  be  as  much  a  charity  as  a  hospital  for  the 
diseases  of  domestic  animals."  The  same  mail 
brings  us  an  account  of  a  English  county  court  case, 
in  which  a  huge  St.  Bernard  dog  shook  a  little  boy 
like  a  rat,  and  tore  a  piece  out  of  his  cheek,  dis- 
figuring him  for  life.  There  was  no  proof  of  the 
Scienter,    and  so  no  damages  could  be  awarded. 
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The  judge  pronounced  the  law  '*  barbarous,''  and  so 
it  is.  Then  the  Canada  Law  Jowrnal  gives  an 
account  of  a  police  magistrate  who  holds  that 
pigeon-shooting  from  traps  is  not  *'  unnecessary  cruel 
abuse  or  torture  of  a  bird/'  although  the  proof 
showed  that  many  of  the  birds  were  only  wounded 
and  crippled,  and  after  a  while  had  their  necks 
wrung.  Dr.  Wicksteed,  on  behalf  of  the  Society 
for  the  Prevention  of  Cruelty  to  Animals,  made  an 
able  argument  against  the  bird-killers,  but  the 
magistrate  said:  *^ The  intention  of  the  party  was 
to  kill  the  bird;  if  he  failed  it  was  an  accident," 
and  dismissed  the  case.  This  agrees  with  8taU  v. 
BogardttSf  4  Mo.  App.  215,  but  we  do  not  believe  it 
good  law.  Glass  balls  would  answer  every  purpose. 
Paine  v.  B&rgk,  1  ;City  Ct.  Rep.  (N.  Y.)  160,  is  on 
our  side. 

It  is  fortunate  for  the  college  lads  of  the  present 
time  that  Lord  Protector  Cromwell  is  not  reigning 
over  us,  else  they  would  be  subject  to  indictments 
like  the  following:  **Kent, —  Before  the  justices 
of  the  peace  it  was  presented  that  at  Maidstone,  in 
the  county  aforesaid,  John  Bistrop,  of  Maidstone 
aforesaid,  in  the  county  aforesaid,  apothecary,  with 
force  and  arms,  did  willfully  and  in  a  violent  man- 
ner run  to  and  fro,  and  kicked  up  and  down  in  the 
common  highway  and  street  within  the  said  county 
and  town,  called  the  High  street,  a  certain  ball  of 
leather  commonly  called  a  foot  ball,  unto  the  great 
annoyance  and  imcimibrance  of  the  said  highway, 
and  to  the  great  disquiet  and  disturbance  of  the 
good  people  of  this  Commonwealth  passing  in  and 
travelling  in  and  upon  the  same,  and  in  contempt 
of  the  laws,  etc.  And  to  the  evil  example  of  others, 
and  against  the  public  peace."  We  almost  wish 
old  Noll  were  alive  to  kick  these  ruffian  kickers 
out.  Base  ball  is  a  game  of  skill  and  judgment 
and  is  comparatively  gentlemanly ;  foot  ball  is  only 
a  little  less  rough  and  not  half  so  entertaining  as  a 
prize  fight. 

The  Chicago  Law  Times  is  a  new  and  handsome 
quarterly  of  about  one  hundred  pages,  edited  and 
published  by  Catherine  V.  Waite,  with  an  interest- 
ing table  of  contents.  The  topics  are  fresh,  labor, 
women  jurors,  the  boycott,  the  Mormons,  women 
as  lawyers,  etc.  There  is  an  excellent  portrait  of 
Chief  Justice  Chase  with  a  biographical  sketch. 
There  is  a  medico-legal  department  edited  by  Mr. 
Ewell.  The  number  is  bright  and  readable,  and 
shows  scholarship  without  pedantry  and  thought 
without  mysticism. 

The  arguments  in  the  Court  of  Appeals  of  this 
State  have  been  sensibly  shortened  during  the  last 
few  years.  This  is  probably  due  to  the  fact  that 
such  a  large  body  of  principles  has  been  finally  set- 
tled by  the  adjudications  of  that  court.  The  libra- 
rian of  the  State  library  recently  stated  in  our  hear- 
ing that  reports  of  other  States  are  now  very  sel- 
dom sent  for  from  the  court  room,  and  not  more 
than  one  book  now  to  where  ten  were  called  for  a 


few  years  ago.  This  fact  alone  shows  how  the  law 
has  been  so  far  simplified  by  repeated  deciBions, 
and  how  the  process  would  be  forwarded  by  an  au- 
thoritative and  condensed  statement  of  those  adju- 
dications. 

Judge  T.  B.  McParland,  of  Sacramento,  Califor- 
nia, whose  sensible  views  on  the  abuses  of  new 
trials  we  commented  on  some  time  ago,  has  been 
elected  a  judge  of  the  Supreme  Court  of  that  State. 
The  Democrats  elected  most  of  the  State  ticket, 
but  Judge  McParland  and  Judge  A.  Van  R.  Pater- 
son,  both  Republicans,  were  elected. 


The  American  Law  Beoord  calls  our  attention  to 
the  fact  that  a  dissenting  opinion  of  the  Massachu- 
setts Supreme  Court  has  recently  been  published. 
The  publication  however  is  in  a  reporting  periodi- 
cal, and  not  in  the  official  volume  of  reports  as  yet. 
Occasionally,  but  very  rarely,  the   official  reports 
promulgate  a  dissenting  opinion.     Sometimes  the 
opinion  published  purports  to  be  that  of  the  major- 
ity of  the  court.     We  see  nothing  startling  in  the 
instance  of  which  the  Record  speaks.     It  is  an  ex- 
ception to  a  well  settled   practice.    'If  the  Record 
wants  to  see  an  example  of  the  beauties  of  publish- 
ing dissenting  opinions,  it  c^n  find  them  in  the  case 
in  the  Pederal  Supreme  Court,  which  we  published 
last  week  and  week  before.     That  decision  will  al- 
ways be  resisted  because  it  appears  that  three  emi- 
nent judges  dissented. 


NOTES  OF  CASES. 

IN  Dwight  v.  Oermania  Life  Ins,  Co.,  New  York 
Court  of  Appeals,  Oct.  12,  1886,  a  policy  of 
life  insurance  was  conditioned  to  be  void  for  any 
'* untrue  representations."  The  applicant  repre- 
sented that  he  was  not  and  had  not  been  *'  engaged 
in  or  connected  with  the  manufacture  or  sale  of 
any  beer,  wine  or  other  intoxicating  liquors."  In 
an  action  upon  the  policy  it  was  shown  that  the  in- 
sured had  been  engaged  in  the  business  of  keeping 
hotel  from  May,  1874,  until  March,  1877,  and  that 
during  that  period  he  regularly  and  systematically 
sold  wines  and  liquors  in  bottles  of  various  sizes, 
bearing  the  name  of  his  hotel  blown  in  the  glass, 
to  such  of  his  guests  as  desired  them ;  that  he  kept 
a  wine  or  liquor  room  in  which  was  stored  a  large 
supply  of  wines  and  liquors,  and  each  year  while  so 
engaged  he  applied,  paid  for  and  received  from  the 
representatives  of  both  the  State  and  National 
governments,  licenses  to  sell  at  retail  beer,  wine 
and  liquors.  Held^  that  the  misrepresentatioDs  in 
the  application  constituted  a  breach  of  the  contract 
of  insurance  which  avoided  the  policy,  and  that  it 
was  error  to  leave  the  question  to  the  jury.  The 
court,  by  Ruger,  C.  J.,  said:  **The  question  called 
for  no  opinion,  and  was  capable  of  a  precise,  defin- 
ite and  categorical  answer.  It  was  intentionally 
framed  in  broad   and   comprehensive  terms  appa- 
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rently  to  avoid  any  evasion  of  its  object,  but  was, 
nevertheless,  expressed  in  clear  and  unambiguous 
language.     If  an  intention  to  inquire  concerning 
the  conduct  of  the  regular  or  principal  business  of 
the  assured  could  be  implied  from  the  use  of  the 
vrord  '  engaged, '  an  idea  that  such  was  the  only 
meaning  of    the   question  was  negatived  by  the 
further  words  *  canneeted  with  the  manufacture  or 
sale  of  any  beer,'  etc.,  which  pointed  unmistakably 
to  every  transaction  of  the  kind  described,  however 
limited  its  character  or  remote  his  connection  with 
it  might  have  been.     The  motive  prompting  the 
question  was  re&sonable,  natural  and  proper,  and 
apparent  even  to  the  most  careless  reader.    The  in- 
quiry could  not  have  referred  to  the  general  busi- 
ness employment  of  the  insured,  because  inquiries 
on  that  subject  had  previously  been  exhausted  and 
the   question  had  no    office  to  perform    in    that 
respect.     It  carried  upon  its  face  the  object  which 
the  insurer   had  in   making  it,   and  required   an 
answer  as  to  whether  the  applicant  was,  or  had  been, 
engaged  in  or  connected  with  the  manufacture  or 
sale  of  liquors,  etc.,  not  in  a  limited  or  restricted 
capacity  or  employment,  but  in  any  and  every  way 
in  which  such   acts   could   have   been   performed. 
The  question  itself  assumes  that  persons  engaged 
in  or  connected  with  the  manufacture  or  sale  of 
liquors  in  any  manner  were  more  hazardous  sub- 
jects for  insurance  than  those  employed  in  more 
reputable  employments  and  that  the  insurer  would 
regard  such  employment  as  an  objection  to  the 
proposed    contract.      The    extent    to    which    the 
employment  affected  the  character  of  the  applicant, 
or  his  value  as  a  risk,  was  a  question  solely  for  the 
insurer.     The  defendant  had  a  right  to  a  full  and 
frank  disclosure  of  any  and  all  facts  bearing  upon 
the  subject,  and  this  confessedly  it  did  not  obtain. 
It  was  misinfoimed  as  to  the  precise  facts  which 
had  been  agreed  upon  as  a  fact  material  for  it  to 
know  in  determining  the  propriety  of  entering  into 
the  proposed  contract,  and  by  the  party  who  had 
assented  to  the  proposition  that  such  information 
should  invalidate  any  contract  made.     If  the  fair 
import  of  the  language  used  indicates  that  the 
interrogator  intended  to  include  within  its  scope 
and  meaning  single  transactions  or  incidental  occu- 
pations, neither  courts  nor  juries  have  authority  to 
say  that  such  transactions  may  properly  be  dis- 
regarded in  the   answer  made.      The    defendant 
must  be  deemed  to  have  meant  what  it  said,  and  its 
express  language  embraces  all  transactions,  and  its 
express  contract  has  made  every  transaction  of  the 
kind  material  to  the  risk.     *    *    ♦     It  would  seem 
from  the  authorities  hereinbefore  referred  to  that 
no  questions   affecting  the  interpretation  of  con- 
tracts can  properly  be   submitted  to  a  jury  except 
those  arising  upon  a  conflicting  evidence  as  to  the 
terms  of   agreement,   or  when  extrinsic  evidence 
raises  some  doubt  over  the  identity  of  the  subject- 
matter,  or  of  the  claimants  thereunder.    Add.  Cont. 
165.    Instead  of  following  the  plain  rule  laid  down 
in  the  authorities  cited,  the  trial  court  assumed  the 
existence  of  an  ambiguity  and  referred  the  legal 


questions  involved  in  the  construction  of  the  con- 
tract to  the  jury  for  their  speculations.  The  logical 
effect  of  such  a  disposition  was  the  holding  that 
contracts  expressed  in  the  same  language  and 
executed  under  the  same  circumstances  might 
legally  be  held  valid  in  one  locality  and  invalid  in 
another  according  to  the  capricious  and  often  con- 
flicting opinions  of  juries.  The  theory  upon  which 
the  trial  court  submitted  the  case  to  the  jury  is 
implied  from  the  circumstances  pointed  out  in  the 
charge  for  its  consideration.  Its  attention  was 
directed  to  the  fact  that  Dwight  kept  no  bar  and 
did  not  sell  liquor  to  people  generally,  but  only  to 
his  guests  and  as  an  incident  to  the  business  of 
keeping  a  hotel,  and  from  these  facts  it  was  im- 
pliedly advised  that  it  was  authorized  to  find  upon 
this  question  for  the  plaintiff.  In  other  words,  the 
jury  was  instructed  that  because  the  assured  had 
not  been  engaged  in  or  connected  with  the  manu- 
facture or  sale  of  liquor,  etc.,  in  a  particular  way 
he  could  truthfully  represent  that  he  had  not  been 
connected  with  it  in  any  way,  and  if  he  did  not  sell 
to  everybody,  without  limitation  or  exception,  that 
he  was  justified  in  replying  to  the  question  that  he 
did  not  sell  to  any  one.  The  fallacy  of  such  a 
charge  is  too  plain  for  argument.'* 


In  the  same  case  it  was  held  that  Dwight 
had  not  truthfully  stated  his  business  or  occu- 
pation in  the  application.  He  represented  him- 
self to  be  a  real  estate  and  grain  dealer,  say- 
ing nothing  about  hotel  keeping;  but  it  was 
shown  that  he  had  only  an  occasional  transac- 
tion of  this  sort,  and  his  own  testimony  was  pro- 
duced showing  that  hotel  keeping  was  his  only 
regular  business.  The  trial  judge  left  this  question 
to  the  jury.  Eeld^  error.  The  court  said:  **It  is 
quite  clear  that  these  answers  gave  no  informa- 
tion as  to  the  actual  employment  and  business  of 
Dwight  to  the  defendant,  and  would  have  been 
quite  as  correct  and  satisfactory  if  he  had  repre- 
sented himself  to  be  a  geologist  or  professor  of. 
elocution.  We  think  it  was  clearly  the  duty  of  the 
trial  court  upon  this  evidence  to  direct  a  verdict  for 
the  defendant.  It  is  claimed  by  the  plaintiffs  that 
if  there  is  a  scintilla  of  evidence  in  support  of  a 
proposition,  or  if  the  evidence  against  it  does  not 
amount  to  a  demonstration  of  its  incorrectness,  that 
a  question  is  raised  which  must  be  left  to  the  jury. 
We  do  not  so  understand  the  rule.  If  the  proof  of 
a  fact  is  so  preponderating  that  a  verdict  against  it 
would  be  set  aside  by  the  court  as  contrary  to  the 
evidence,  then  it  is  the  duty  of  the  court  to  direct  a 
verdict.  People  v.  Cook,  8  N.  Y.  67;  Wilds  v.  Hud- 
son R,  R  Co.,U  id.  433;  Appleby  v.  Astor  Im.  Co., 
64  id.  253;  Kelsey  v.  NoHhem  Light  OH' Co.,  45  id. 
509 ;  Cogger  v.  Lansing,  64  id.  427 ;  Neuendorf  v. 
World  Mui.  Ins,  Co,,  69  id.  392.  It  was  said  in 
Baulec  v.  N.  T.  <fe  Harlem  R.  Co.,  59  N.  Y.  366,  by 
Judge  Allen,  that  '  it  is  not  enough  to  authorize 
the  submission  of  a  question  as  one  of  fact  to  the 
jury  that  there  is  'some  evidence^^->>A  scintilla  of 
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evidence  or  a  mere  surmise  that  there  may  have 
been  negligence  on  the  part  of  the  defendants 
would  not  justify  the  judge  in  leaving  the  case  to 
the  jury,'  quoting  from  Williams,  J.,  in  Toaney  v. 
Railway  Co.,  3  C.  B.  (N.  S.)  146.  See  CuUiane  v. 
K  T,  Cent,  etc,,  R.  Co,,  60  N.  Y.  136;  McKeever  v. 
K  r.  Cent,  R.  Co.,  88  id.  667.  In  Eyait  v.  Johnson, 
91  Penn  St.  200,  Justice  Sharrett  says:  *  Since  the 
scintilla  doctrine  has  been  exploded  both  in  Eng- 
land and  in  this  country,  the  preliminary  question 
of  law  for  the  court  is,  not  whether  there  is  literally 
no  evidence,  or  a  mere  scintilla,  but  whether  there 
is  any  that  ought  reasonably  to  satisfy  the  jury  that 
the  fact  sought  to  be  proved  is  established,'  citing 
Ryder  v.  WonibweU,  L.  R.,  4  Exch.  39.  The  rule 
held  by  the  Supreme  Court  of  the  United  States  is 
expressed  by  Mr.  Justice  Clifford  in  ITie  Improve- 
ment Co.  V.  Ifun9on,  14  Wall.  442,  as  follows:  *  Nor 
are  judges  any  longer  required  to  submit  a  question 
to  a  jury  merely  because  some  evidence  has  been 
introduced  by  the  party  having  the  burden  of  proof, 
unless  the  evidence  be  of  such  a  character  that  it 
would  warrant  the  jury  in  finding  a  verdict  in  favor 
of  that  party.  Formerly  it  was  held  that  if  there 
was  what  was  called  a  scintilla  of  evidence  in  sup- 
port of  a  case,  the  judge  was  bound  to  leave  it  to 
the  jury;  but  recent  decisions  of  high  authority 
have  established  a  more  reasonable  rule,  that  in 
every  case,  before  the  evidence  is  left  to  the  jury, 
there  is  a  preliminary  question  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but  whether 
there  is  any  upon  which  a  jury  can  properly  proceed 
to  find  a  verdict  for  the  party  producing  it,  upon 
whom  the  onus  of  proof  rests.'  To  the  same  effect 
are  Pleasants  v.  Fant,  22  Wall.  120;  CommisHoner, 
etc.,  V.  Clark,  94  U.  S.  284;  Griggs  v.  Houston,  104 
id.  568;  Bailey  v.  Cleveland  Rolling  MUl.  21  Fed. 
Rep'r,  169;  Witherbee  v.  Wassan,  71  N.  C.451.  We 
think  this  a  case  where  the  conclusive  character  of 
the  proof  required  the  application  of  the  rule,  and 
that  the  court  should  have  intervened  to  prevent  a 
verdict  upon  evidence  so  insufilcient  to  support  it." 
Danforth,  J.,  dissented;  Miller,  J.,  did  not  vote, 
and  Finch,  J.,  took  no  part. 


In  Smith  v.  Oity  of  Waterbury,  Connecticut 
Supreme  Court  of  Errors,  July  8,  1886,  it  was  held 
that  the  provision  of  the  State  Constitution  pro- 
hibiting the  Legislature  from  increasing  the  com- 
pensation of  any  public  ofiScer  during  his  continu- 
ance in  the  ofi^ce,  means  continuance  in  ofice  under 
one  appointment.  The  court  said:  "When  Mr. 
Kellogg  was  appointed  in  1879  he  continued  to  hold 
under  that  appointment  until  the  judge^s  term  of 
ofllce  expired,  which  was  on  the  first  Monday  in  July, 
1881.  On  that  day  he  was  reappointed  by  the  judge 
of  the  District  Court.  Afterward  he  held  und  er  that 
appointment  and  not  under  an  appointment  previ- 
ously made.  It  follows  that  the  Constitution  does 
not  prevent  the  operation  of  the  statute  of  1881  in 
respect  to  fees  charged  by  Mr.  Kellogg  during  his 
last  term  of  ofiice."    The  same  decision  gives  a 


definition  of  "case."  ** There  are  included,  in  the 
amount  allowed  to  Mr.  Kellogg,  fees  charged  foi 
the  trial  of  certain  matters  before  the  railroad  com- 
missioners. Another  objection  is  that  the  act  of  1881 
will  not  justify  those  charges.  The  language  of  the 
act  is,  ** in  cases  tried  for  said  city.'  Bouvier  de- 
fines a  '  case  '  to  be  *  a  contested  question  before  a 
court  of  justice ;  a  suit  or  action ;  a  cause.'  Webster 
defines  it  to  be  a  state  of  facts  involving  a  question 
for  discussion  or  decision;  especially  a  cause  or 
suit  in  court.'  These  definitions  are  sufficiently 
comprehensive  to  include  matters  pending  before 
railroad  commissioners.  They  are  a  special  tribunal 
authorized  by  statute  to  hear  and  determine  certain 
matters  pertaining  to  railroads.  Towns  and  other 
communities  and  individuals  often  have  important 
interests  involved  in  such  matters;  and  these  in- 
terests are  generally  determiued  and  the  rights  of 
the  parties  settled  after  formal  and  expensive  trials. 
Such  a  matter  may  properly  be  called  a  case,  and 
the  tribunal  before  which  the  questions  involved 
are  discussed  and  by  which  they  are  decided  may 
with  equal  propriety  be  called  a  court  of  justice ; 
not  an  ordinary  court,  to  be  sure,  but  a  special 
tribunal  authorized  to  administer  justice  in  a  class 
of  cases  which  experience  proves  cannot  so  con- 
veniently and  so  satisfactorily  be  tried  before  the 

regular  courts.'' 

♦ 

INSDHANCE— INTEREST  OF  NEPHEW  IN  LIFE  OI 
AONT—CREDITOR^CESSATION  OF  INTEREST, 

PENNSYLVANIA  SUPREME  COURT,  OCT.  4.  1886. 

Appeal  of  Corson. 

A  nephew  has  not,  bj  force  of  the  mere  relationship  nrlsting 
between  them,  an  insurable  interest  in  the  life  of  his 
aunt. 

But  a  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor,  and  the  policy  does  not  become  void  by  the  pay- 
ment of  the  debt. 

APPEAL  of  Robert  Corson,  executor  of  Ellen  Mo- 
Lean,  deceased,  from  the  decree  of  the  Court  of 
Common  Pleas  No.  4,  Philadelphia  county. 

Bill  in  equity,  vrherein  Robert  Corson,  executor, 
etc.,  is  plaintiff;  and  the  Provideut  Savings  Life  Assa- 
rauce  Society  of  New  Tork  and  James  Garnier,  de- 
fendants, the  facts  sufficiently  appear  in  the  opinioQ 
of  the  Supreme. Court.  The  master  reported  in  favor 
of  plaintiff.  Exceptions  filed  thereto  having^  been  sus- 
tained by  the  court,  plaintiff  took  this  appeaL 

John  Sparhawk,  Jr.,  and  N.  Du  Boia  MiUer,  for  ap- 
pellant. 
J.  H.  Anders  and  WiUiam  F.  Johnson,  for  appellee. 

Clark,  J.  Although  a  policy  of  life  insurance  is 
not,  like  a  fire  or  marine  policy,  a  mere  contract  of  In- 
demnity, but  a  contract  to  pay  a  certain  sum  of  money 
in  the  event  of  death  {Scott  v.  Dickson,  16  Week.  Notes 
Cases,  181),  yet  the  assured  Is  not  entitled  to  his  action 
on  the  policy,  unless  he  had,  as  the  basis  of  his  con- 
tract, an  interest  in  the  subject-matter  insured.  This 
is  a  rule  founded  In  public  policy,  and  Is  of  general  ap- 
plication. Ruse  V.  Mutual  Ben.  Co.,  28  N.  Y.  61«.  If 
it  were  not  so,  the  whole  system  of  life  insurance 
would  become  the  mere  cover  for  wicked  speculation 
by  wager  in  human  life,  and  thus  prove  the  occasion 
for  the  commission  of  the  grossest^pi^mes.    An  insor- 
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able  interest  however  is  not  neoessarilj  a  definite  pe- 
ouuiary  interest,  such  as  is  recognized  and  protected 
at  law.  It  may  be  ooutiugeut,  restricted  as  to  time, 
or  indeterminate  in  amount,  but  it  must  be  actual, 
saoh  as  will  reasonably  justify  a  well  grounded  expec- 
tation of  advantage,  dependent  upon  a  life  insured,  so 
that  the  purpose  of  the  party  effecting  the  insurance 
may  be  to  secure  that  advantage,  and  not  merely  to 
put  a  wager  upon  human  life.  Therefore  a  wife  has 
an  insurable  interest  in  the  life  of  her  husband,  or  the 
husband  in  the  life  of  his  wife  {Baker  v.  Union  Mut. 
Life,  43  N.  Y.  288) ;  and  a  single  woman,  uuder  con- 
tract to  marry,  in  the  life  of  her  intended  husband. 
Chisholmv.  National  Life  Ins,  Co,,  B2  Mo.  213.  A 
parent  has  in  lilce  manner  an  insurable  interest  in  the 
life  of  a  child,  and  a  child  in  the  life  of  a  parent. 
Loomis  V.  Eagle  Ins.  Co.,  6  Gray,  396;  MitcheU  v. 
Union  Life  Inn.  Co.,  45  Me.  104;  Reserve  Mut.  Co.  v. 
Kane,  81  Penn.  St.  154. 

In  the  last  case  cited  the  court  says :  '*  It  would  be 
technical  in  the  extreme  to  say  that  a  son  has  no  in- 
surable interest  in  his  father's  life.  Poverty  may  over- 
take the  father  in  his  life-time,  and  thus  both  father 
and  mother  be  cast  upon  the  son,  or  if  the  father  die 
before  her,  the  necessity  may  fall  at  once  upon  the 
son.  Why  then  should  he  not  be  permitted  to  make  a 
provision  by  insurance  to  reimburse  himself  for  his 
outlays,  past  or  future  7  What  injury  is  done  to  the 
insurance  company  ?  They  receive  the  full  premium, 
and  they  know  in  such  case  from  the  very  relationship 
of  the  parties  that  the  contract  is  not  a  mere  gambling 
adventure,  but  is  founded  in  the  best  feelings  of  our 
nature,  and  on  a  legal  duty  which  may  arise  at  any 
time." 

In  Lord  v.  DcUl,  12  Mass.  115,  a  young,  unmarried  fe- 
male, without  property,  who  for  several  years  had 
been  supported  and  educated  at  the  expense  of  her 
brother,  who  stood  to  her  in  loco  parentis,  was  held  to 
have  an  insurable  interest  in  his  life.  So  also  a  cred- 
itor has  an  insurable  interest  in  the  life  of  his  debtor. 
American  Life  Jns.  Co.  v.  Rohertahaic,  26  Penn.  St. 
189;  Cunningham  v.  Smith's  ExWs,  70  id.  450. 

In  Keystone  Mut.  Ass*n  v.  Beaverson,  16  Week. 
Not-es  Cases,  188,  the  assured,  an  unmarried  lady,  lived 
with  her  brother,  who  supported  or  maintained  her 
in  his  family,  under  circumstances  tending  to  consti- 
tute the  relation  of  debtor  and  creditor  between  them, 
and  it  was  held  that  he  had  such  an  iusurable  interest 
in  her  life  as  would  support  a  policy  of  insurance  taken 
out  by  him  therein.  *'This  case,*'  says  the  court, 
*' was  not  submitted  to  the  jury  under  a  ruling  that 
the  mere  fact  of  a  person  on  whose  life  the  policy  was 
taken,  beluga  sister  of  the  defendant  in  error,  gave  to 
the  latter  an  iusurable  interodt  in  her  life,  although 
reputable  authorities  have  recognized  such  relation- 
ship to  be  sufficient.  Etna  Life  Ins.  Co.  v.  France,  94 
U.  S.  562.  In  the  present  case  evidence  was  given  that 
be  was  supporting  and  maintaining  her  in  his  family 
under  circumstances  tending  to  constitute  the  relation 
of  debtor  and  creditor.  It  was  under  all  the  facts  of 
the  case  that  the  court  held  he  had  an  Insurable  inter- 
est in  the  life  of  his  sister.  It  is  very  clear  that  the  in- 
surance was  obtained  in  good  faith,  and  not  for  the 
purpose  of  speculating  upon  the  hazard  of  a  life  in 
which  he  had  no  interest.  iSco^^  v.  Dickson^  supra. 
The  policy  in  question  shows  the  willingness  of  the 
company  to  take  the  risk  on  the  ground  of  relationship 
alone." 

The  rule  deducible  from  all  the  cases  is  thus  stated 
in  Wamock  v.  Davis,  104  U.  8.  775,  by  Mr.  Justice 
Field:  **Itis  not  easy  to  define  with  precision  what 
wiU  in  all  cases  coustitute  an  insurable  interest  so  as 
to  take  the  contract  out  of  the  class  of  wager  policies. 
It  may  be  stated  geuerally  however  to  be  such  an  in- 
terest, arising  from  the  relations  of  the  party  obtain- 


ing the  insurance,  either  as  creditor  of  or  surety  for 
the  assured,  or  from  the  ties  of  blood  or  marriage  to 
him,  as  will  justify  a  reasonable  expectation  of  advan- 
tage or  benefit  from  the  continuance  of  his  life.  It  is 
not  necessary  that  the  expectation  of  advantage  or 
benefit  should  be  always  capable  of  pecuniary  esti- 
mation ;  for  a  parent  has  an  insurable  interest  in  the 
life  of  his  child,  and  a  child  in  the  life  of  his  parent; 
a  husband  in  the  life  of  his  wife,  and  a  wife  in  the  life  of 
her  husband.  The  natural  affection  in  cases  of  this 
kind  is  considered  as  more  powerful — as  operating 
efficaciously  to  protect  the  life  of  the  insured— than 
any  other  consideration.  But  in  all  cases  there  must 
be  a  reasonable  ground,  founded  upon  the  relations  of 
the  parties  to  each  other,  either  pecuniary  or  of  blood 
or  affinity,  to  expect  some  benefit  or  advantage  from 
the  continuance  of  the  life  of  the  assured.  Otherwise 
the  contract  is  a  mere  wager,  by  which  the  party  tak- 
ing the  policy  is  directly  interested  in  the  early  death 
of  the  assured.  Such  policies  have  a  tendency  to  ore- 
ate  a  desire  for  the  event.  They  are  therefore,  inde- 
pendently of  any  statute  on  the  subject,  condemned 
as  being  against  public  policy." 

It  cannot  be  pretended  that  Gamier  had  an  insura- 
ble interest  in  the  life  of  his  aunt  by  force  of  the  mere 
relationship  existing  between  them.  No  case  has  been 
brought  to  ouftiotice  which  carries  the  rule  to  this 
extent.  Between  husband  and  wife  and  parent  and 
child  the  relationship  is  so  close  and  intimate,  and  the 
mutual  dependence  and  legal  liability  for  support  so 
manifest,  that  nothing  more  is  wanting  to  establish  the 
iusurable  interest.  Gamier  however  did  not  hold  any 
such  relation  to  Ellen  McLean,  either  natural  or  as- 
sumed. He  was  simply  her  "  Jriend  and  adviser."  He 
was  doubtless  a  valuable  friend.  He  had  advanced 
money  to  bring  her  to  Philadelphia.  He  fitted  up, 
stocked,  and  from  time  to  time  replenished  the  store 
at  Tenth  and  Manilla.  Having  disposed  of  this  for 
her  benefit,  he  purchased  the  establishment  on  Fitz- 
water,  and  selling  this,  he  bought  for  her  a  third,  on 
Fifth  below  Christian.  She  repaid  Gamier  however 
for  his  outlays  in  her  behalf,  from  time  to  time,  from 
the  ordinary  receipts  of  the  several  stores,  and  from 
the  proceeds  of  the  sales. 

The  only  relation  existing  between  James  Gamier 
and  Ellen  McLean  which  could  give  Gamier  an  insur- 
able interest  in  her  life  was  that  of  debtor  and  cred- 
itor, and  upon  this  ground  alone  the  case  must  be 
considered.  It  is  not  denied  that  at  the  date  of  the 
policy  Mrs.  McLean  was  indebted  to  Gamier  for 
money  advanced  and  expended  in  her  behalf,  in  some 
amount  between  $500  and  $750.  It  is  said  however 
that  Garnier  in  his  answer  disclaims  as  a  creditor  that 
he  places  his  right  to  the  proceeds  of  the  policy  on 
other  grounds,  and  makes  no  claim  whatever  by  rea- 
son of  any  indebtedness.  We  do  not  so  understand 
either  the  answer  or  the  evidence  given  by  the  de- 
fendant in  the  case.  The  bill  charges  in  the  first  par- 
agraph, in  substance,  that  the  policy  was  taken  out 
and  applied  as  a  collateral  security  to  the  debt  which 
Mrs.  McLean  then  owed  Garnier;  and  in  the  subse- 
quent paragraphs  that  the  debt  having  been  fully  paid 
in  the  life-time  of  the  assured,  the  proceeds  of  the 
policy  should  pass  into  her  estate.  This  fact  is  specifi- 
cally denied.  The  defendant  in  his  answer  says  it  is 
not  true  that  the  policy  of  iuFurance,  referred  to  in 
paragraph  1  of  the  complainant's  bill,  was  applied  for 
and  issued  upon  the  life  of  Ellen  McLean  for  any  such 
reason  or  purpose  as  therein  stated.'* 

It  is  undisputed  however  that  at  the  issuing  of  the 
policy  the  relation  of  debtor  and  creditor  did  exist, 
and  to  the  extent  stated.  The  defendant  having  de- 
nied that  the  policy  was  taken  as  collateral  security 
for  that  deb^,  a  question  of  fact  is  thus  raised  to  be 
determined  by  the  evidence.    Upon  examination  of 
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the  proofs  we  find  uo  evidence  from  whloh  the  fact 
might  be  fairly  inferred.  The  iiisuraooe  was  not  ef- 
fected at  the  instance  of  Mrs.  McLean,  but  at  the  sug- 
gestion of  her  son  Samuel  McClatob,  in  whose  name  a 
second  policy  in  $1,000  was  at  the  same  time  issued. 
The  premiams  were  paid  and  the  policy  maintained  by 
Gamier.  Indeed  there  is  not  the  slightest  proof  in 
support  of  the  plaintiffs  hypothesis,  and  the  policy 
was  held  in  trust  for  the  debtor,  and  in  the  absence 
of  such  proof  the  presumption  is  that  the  rights  of  the 
parties  appear  upon  the  face  of  the  policy.  Cunning^ 
ham  v.  Smith,  70  Penii.  St.  450. 

It  has  been  said  however  on  the  authority  of  OodscUl 
v.  Doldero,  9  East,  72,  an  insurance  upon  the  life  of  a 
debtor,  in  behalf  of  a  creditor,  is  in  legal  effect  but  a 
guaranty  of  the  debt;  and  if  the  debt  is  paid  the  in- 
surance is  at  an  end.  But  it  is  now  settled  that  this 
case  is  not  the  law.  It  was  directly  drawn  in  question 
and  was  expressly  overruled  in  DaXhy  v.  India  &  Lon- 
don Life  A88ur.  Co,  (decided  in  the  Exchequer  Cham- 
ber), 15  C.  B.  365.  The  law  seems  to  be  well  settled 
that  it  is  wholly  unnecessary  to  prove  an  insurable  in- 
terest in  the  life  of  the  assured  at  the  maturity  of  the 
policy  if  it  was  valid  at  its  inception ;  and  in  the  ab- 
sence of  express  stipulation  to  the  contrary,  the  sum 
expressed  on  the  face  of  the  policy  is  the  measure  of 
recovery.  Rawla  v.  -American  Mut.  i^ft.  Co.^  27  N.  Y. 
282;  Mouny  v.  Home  Jns,  Co,,  9  B.  I.  846  (1869) ;  Hoyt 
V.  New  York  Life  Jm.  Co.,  3  Bosw.  440;  Phosnix  Mut, 
Ina.  Co.  V.  BaiUy,  13  Wall.  616. 

The  doctrine  of  all  the  cases  to  which  our  attention 
has  been  called  is  that  if  the  policy  was  originally 
valid,  it  does  not  cease  to  be  so  by  cessation  of  inter- 
est in  the  subject  of  insurance  unless  such  be  the  nec- 
essary effect  of  the  provisions  of  the  instrument  itself. 
Therefore  where  a  husband  insured  his  life  for  the 
t>eneflt  of  his  wife,  and  was  subsequently  divorced,  it 
was  held  that  notwithstanding  the  relation  of  hus- 
band and  wife  no  longer  existed,  and  her  insurable  in- 
terest had  thus  ceased,  yet  she  could  recover  the  full 
amount  of  the  policy.  ConnectictU  Mut  Life  Ina,  Co. 
Y.  Schaefer,  94  U.  S.  457.  **  Supposing  a  fair  and  proper 
insurable  interest  of  whatever  kind,'*  says  the  court 
in  the  case  last  cited,  *'to  exist  at  the  time  of  taking 
out  the  policy,  and  that  it  be  taken  out  in  good  faith, 
the  object  and  purpose  of  the  rule  which  condemns 
wager  policies  is  sufficiently  attained;  and  there  is 
then  no  good  reason  why  the  contract  should  not  be 
carried  out  according  to  its  terms." 

To  the  same  effect  is  McKee  v.  Photnix  Co.,  28  Mo. 
883.  All  the  cases  to  which  we  have  referred.  It  is 
true,  arose  from  suits  brought  upon  the  policies  of  in- 
surance; but  the  same  principles  apply  where  the 
company,  admitting  its  liability,  has  paid  the  money 
into  court  to  abide  the  result,  and  the  controversy  is 
between  the  remaining  parties. 

In  our  own  loase  of  JScott  v.  Dickson,  16  Week.  Notes 
Cas.  181,  our  brother  Paxson,upon  a  review  of  the  cases, 
concludes  that  where  one  has  an  insurable  interest  at 
the  time  an  insurance  is  effected  upon  the  life  of  an- 
other for  his  benefit,  the  fact  that  his  interest  ceases 
to  exist  at  or  prior  to  the  death  of  the  insured  will 
not,  as  against  the  personal  representatives  of  the  in- 
sured, deprive  him  of  the  right  to  receive  the  insur- 
ance money.  Therefore  it  was  held  that  a  surety  on 
an  official  bond  has  an  insurable  interest  in  the  life  of 
the  obligor,  and  that  his  right  to  recover  upon  the  pol- 
icy was  not  affected  by  the  fact  that  no  breach  of  the 
condition  of  the  bond  had  ever  occurred.  But  a  merely 
colorable,  temporary,  or  disproportionate  interest  may 
present  circumstances  from  which  want  of  good  faith* 
and  an  intent  to  evade  the  rule,  may  be  inferred, 
Therefore,  although  the  relation  of  debtor  and  cred- 
its may  in  general  be  said  to  establish  an  insurable  in- 
terest, the  amount  of  the  insurance  pladed  upon  the 


life  of  the  debtor  cannot  be  grossly  disproportloiukte  to 
the  benefit  which  might  be  reasonably  supposed  ^o  ae- 
crue  from  the  continuance  of  the  debtor's  life,  vrltb- 
out  leaving  the  transaction  open  to  the  imputation  of 
being  a  speculation  or  wager  upon  the  hazard  of  a  lito. 
Wainwnohtv,  Bland,  1  Moody  &  B.  481:  MiUer  ▼- 
Eagle  Life  Co.,  2  Smith  CN.  Y.)  268. 

The  case  of  Cammack  v.  Lewis,  15  WalL  GI3,  is   ex- 
actly in  point.    The  policy  was  taken  out   by  Cam- 
mack,  the  creditor,  upon  the  life  of  Lewis,  his  debtor. 
in  the  sum  of  $3,000— 12.000  for  his  own  benefit,  and 
$1,000  for  the  benefit  of  Lewis.  Lewis  in  factonl^  owed 
Cammack  $70,  although  he  voluntarily  and  without 
consideration    gave    his    obligation    at     the      time 
for   $3,000.      '*If   the     transaction,'*   said   Mr.     Jus- 
tice  Miller,    **as   set    up    by    Cammack    be     true, 
then  so  far  as ,  he  was    concerned,  it  was  a    sheer 
wagering   policy,  and  probably  a  fraud   on    the   in- 
surance company.     To  procure  a  policy  of  $3,000  to 
cover  a  debt  of  $70  is  of  itself  a  mere  wager.    The  dis- 
proportion between  the  real  interest  of  the  creditor 
and  the  amount  to  bo  received  by  him,  deprives  it  of 
all  pretense  to  be  a  bona  fide  effort  to  secure  the  debt, 
and  the  strength  of  this  proposition  is  not  diminished 
by  the  fact  that  Cammack  was  only  to  get  $2,000  out 
of  the  $3,000;  nor  is  it  weakened  by  the  fact  that    the 
policy  was  taken  out  in  the  name  of  Lewis,  and    as- 
signed by  him  to  Cammack.    This  view  of  the  sabjeot 
receives  confirmation  from  the  note  executed  by  Lewis 
to  Cammack  for  the  precise  amount  of  the  rialc  In 
the  policy,  which  if  Cammack's  account  l>e  true,  was 
without  consideration,  and  could  only  have  been  in- 
tended for  some  purpose  of  deception — probably  to 
impose  on  the  insurance  company.*'    See  also  Conneo- 
Ucut  Mut,  Life  Ins.  Co,  v.  Lnc)^,  108  U.  8.  498. 

In  the  case  at  bar  the  policy  was  $2,000.  The  amount 
of  the  indebtedness  was  at  the  time  undetermined, 
and  therefore  uncertain.  It  has  since  been  ascertained 
to  have  been  between  $500>nd  $750.  Considering  the 
character  of  their  business  relations,  the  unsettled 
condition  of  their  afliairs,  the  age  of  the  subject  of  in- 
surance, the  probable  amount  of  premiums  which 
might  accrue,  the  accumulation  from  interest,  we  could 
not  say  the  transaction  carries  with  it  any  inherent 
evidence  of  bad  faith.  The  essential  thing  is,  as  stated 
by  the  learned  judge  of  the  court  below,  that  the 
policy  should  be  obtained  in  good  faith,  and  not  for 
the  purposes  of  speculation  upon  the  hazard  of  a  life 
in  which  the  insured  has  no  interest. 

The  case  is  materially  different  from  OUbert  v.  If  orse, 
13  Week.  Notes  Cases,  489.  The  principles  involved  in 
that  case  are  not  drawn  in  question  here. 

We  find  no  error  in  the  decree  of  the  court  l>elow* 
and  it  is  therefore  affirmed. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at 
the  costs  of  the  appellant. 


DSED^BOUNDAEY'-ON  STREAM, 

BNQLISH  COURT  OF  APPEAL,  JULY  28,  IBM. 

MiGKIiETHWAIT  V.  NbWLAY  BRIDOB  COMPAWT.  LIM- 
ITED.* 

On  the  grant  of  land  adjoining  a  highway  or  a'non-navigable 
river,  it  is  presumed  that  one  moietv  of  the  bed  of  the 
river,  or  of  the  soil  of  the  road,  f s  intended  to  psas  nnleas 
there  is  something  to  rebut  the  presumption  in  the  laa- 
guage  of  the  deed  or  In  the  nature  of  the  sublect-matter 
of  the  grant,  or  In  the  surrounding  circumstances  And 
this  rule  Is  applicable,  although  the  thing  granted  can  be 
satisfied,  in  respect  of  quantity,  without  including  the 
moiety  of  the  bordering  river  or  road,  and  altbOQidi  tfat 
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property  be  described  as  bounded  hj  the  riTer  or  road, 
aotwltbitandlng  that  a  map  or  plan  referred  to  In  the  deed 
does  not  purport  to  Include  such  moiety  of  the  road  or 
riTer. 
''PHE  opinion  states  the  case. 

Maonaghtenf  Q.  C,  and  W.  P,  BedUy  for  appellant 
company. 

Byme-f  for  directors. 

Matieu,  Q.  C,  Romer,  Q.  C.  and  E.  S.  Ford,  for 
plaintiffs. 

Cotton,  L.  J.  This  is  an  appeal  by  the  defendants 
from  an  order  made  by  Bacon,  Y.  C,  granting  an  in- 
junction restraining  both  the  company  and  the  direc- 
tors of  the  company  from  erecting  a  bridge,  and  also 
from  committing  a  trespass  on  a  road,  claimed  to  be- 
long to  the  plaintiffs,  on  which  the  northern  approach 
to  the  defendants*  bridge  abuts,  by  opening  a  way  on 
it  for  the  purpose  of  that  approach.  Now  the  princi- 
pal question  in  dispute  is  that  relating  to  the  construc- 
tion of  the  bridge,  and  that  was  the  main  point  of  in- 
terest to  the  plaintiffiB,  because  they  have  a  bridge 
close  to  the  place  on  which  it  is  intended  to  put  the 
bridge  of  the  defendants,  and  the  plulntiflb  charge  a 
toll  both  for  foot  passengers,  and  I  suppose  for  carts 
which  pass  over  their  bridge,  but  the  bridge  to  be 
erected  by  the  defendants  is  to  be  a  free  bridge.  Four 
points  were  urged  on  behalf  of  the  plaintiffs.  The  first 
point  was,  and  the  vice-chancellor  decided,  that  a  por- 
tion of  the  bed  of  the  river  which  adjoins  the  land  of 
the  defendants  (the  other  half  of  the  river  belonging 
to  Lady  Cardigan's  trustees)  belonged  to  the  plaintiffs 
and  was  vested  in  them,  and  therefore  that  putting 
the  bridge  over  that  portion  of  the  bridge  was  an  act 
of  trespass.  That  really  turns  on  the  true  construc- 
tion and  effect  of  the  conveyance  of  the  7th  of  March, 
1854.  Up  to  the  date  of  that  conveyance  the  plaintiffs, 
or  their  predecessors  in  title,  were  the  owners  of  the 
land  comprised  in  it,  and  of  part  of  the  land  lying  op- 
posite to  it  on  the  other  side  of  the  river.  They  had  a 
good  deal  of  other  property  In  the  neighborhood,  and 
in  that  year  they  made  a  grant  or  conveyance  to  Jo- 
seph Lowden,  who  was  the  predecessor  in  title  of  the 
defendants.  That  conveyance  followed  up  a  lease 
which  had  been  previously  granted  to  Lowden,  and 
which  gave  the  lessee  an  option  to  buy  the  land  which 
was  comprised  in  the  lease,  and  certain  additional 
land.  One  great  point  made  on  l>ehalf  of  the  plaintiffs 
was  that  the  lease  specifically  described  the  quantity 
of  land  to  be  bought,  which  was  not  to  l>e  more  than 
an  acre,  and  gave  the  price  very  definitely.  The  prop- 
erty conveyed  was  described  in  the  conveyance,  and 
shown  in  the  annexed  plan,  as  bounded  on  the  west  by 
anew  road  leading  to  the  plaintiffs' bridge.  The  de- 
fendants propose  to  put  their  bridge  a  little  to  the 
eastward  of  the  bridge  of  the  plaintiffs,  but  with  an 
approach  starting  from  the  new  road,  and  made  upon 
the  land  of  the  defendants,  and  then  the  new  bridge  is 
to  cross  the  river  to  the  land  of  the  Cardigan  trustees. 
Now  there  is  no  doubt  that  the  piece  of  land  conveyed 
to  the  defendants*  predecessor,  Lowden,  did  comprise 
the  bank  of  the  river  at  the  spot  in  questiou.  The 
conveyance,  which  is  a  conveyance  of  what  was  de- 
mised by  the  lease,  comprises  the  land  specified  and 
mariced  out  by  metes  and  bounds,  but  it  described  it 
as  bounded  on  the  north  by  this  river,  and  then  there 
are  large  general  words.  I  do  not  myself  place  reli- 
ance on  those  general  words,  but  they  are  certainly  as 
wide  as  the  general  words  which  had  been  used  in  one 
of  the  oases  cited  to  us«  and  on  which  reliance  was 
placed.  The  question  is  whether  this  conveyance  of  a 
piece  of  land  described  by  quantity  of  yards,  and  as 
being  bounded  on  the  north  by  the  river,  does  carry 


with  it,  as  part  of  that  which  was  conveyed,  the  right 
to  the  soil  ad  medium  JUum  aqtice.  In  my  opinion,  the 
rule  of  construction  is  now  well  settled,  that  where 
there  Is  a  conveyance  of  laud,  even  although  it  is  de- 
scribed by  reference  to  a  plan,  and  by  color,  and  by 
quantity,  if  it  is  said  to  l>e  bounded  on  one  side  either 
by  a  river  or  by  a  public  thoroughfare,  there,  on  the 
true  construction  of  the  instrument,  the  half  of  the 
bed  of  the  river  or  of  the  road  passes,  unless  there  is 
sufficient  in  the  surrounding  circumstances,  or  in  the 
expressions  in  the  instrument,  to  show  that  that  was 
not  the  intention  of  the  parties.  It  is  a  presumption 
only  that  the  words  do  include,  not  only  the  land  so 
described  by  inetes  and  bounds,  but  also  half  of  that 
by  which  it  is  said  to  be  bounded— half  the  soil  of  the 
road,  or  the  public  thoroughfare,  or  half  the  bed  of 
the  river— and  that  presumption  may  be  rebutted. 
Now,  in  my  opinion,  you  may  look  at  the  surround- 
ing circumstances,  but  only  to  see  whether  there  were 
known  to  both  parties  facts  existing  at  the  time  of 
the  conveyance  which  showed  ^that  it  was  the  inten- 
tion of  the  vendors  to  do  something,  as  regards  the 
half  of  the  road  or  the  half  of  the  bed  of  the  river, 
which  rendered  it  necessary  that  he  should  retain  in 
himself  the  soil  which  would  otherwise  pass  to  the 
purchaser  of  the  piece  of  land  abutting  on  the  river  or 
the  road.  Of  course  there  may  be  many  circumstances 
—whether  appearing  on  the  face  of  the  conveyance  or 
otherwise — which  show  that  it  was  not  the  intention 
of  the  parties  that  the  general  presumption  should  ap- 
ply. In  my  opinion,  it  is  not  sufficient  that  circum- 
stances which  afterward  occur  show  that  it  is  very  in- 
jurious to  the  grantor  that  the  conveyance  should  in- 
clude half  the  bed  of  the  river  or  half  the  soil  of  the 
road.  Circumstances  may  arise  which  show  how  pre- 
judicial snch  a  oonstruotion  is  to  the  vendors,  and  it 
may  l>e  that  if  the  vendor  and  purchaser  had  thought 
of  those  circumstances,  or  the  possibility  of  those  cir- 
cumstances, they  might  have  introduced  into  the  con- 
veyance words  which  would  have  shown  that  the  soil 
was  not  pass;  but  the  mere  fact  that  if  the  vendor 
had  been  prudent,  or  if  he  had  known  that  what 
would  hereafter  arise  would  render  it  to  his  disadvan- 
tage that  the  soil  of  half  of  the  river  should  i>ass,  in 
my  opinion,  is  not  a  circumstance  which  prevents  the 
presumption  from  arising.  Now,  before  considering 
the  circumstances  of  the  case,  I  will  just  refer  to  one 
or  two  of  the  oases  cited  to  show  that  what  I  have  said 
is  really  a  correct  statement  of  the  law.  I  think  the 
authorities  show  that  conclusively. 

In  Lord  v.  CfymmUsUmers  of  Sydney  there  was  a 
grant  from  the  crown  of  a  piece  of  land  described  as 
bounded  on  one  side  by  a  creek,  and  it  was  held  that 
even  as  against  the  crown  the  grant  must  be  taken  to 
pass  the  soil  of  the  creek  up  to  the  middle. 

Berridge  v.  Ward  is  a  very  important  case  indeed, 
t>ecause  there  the  map  annexed  to  the*conveyance  col- 
ored the  land  down  to  the  edge,  but  did  not  include 
any  portion  of  the  highway,  one-half  of  which  was 
nevertheless  held  to  pass  by  the  conveyance.  That 
case  lays  down  the  rule  as  to  presumptions  generally, 
and  is  a  very  strong  instance  of  its  application. 

Then  Leigh  v. Jacfc  was  referred  to,in  which  the  Court 
of  Appeal  held  that  the  rule  did  not  apply.  That  case  is 
an  illustration  of  the  circumstances  which  may  show 
that  the  presumption  is  not  intended  to  apply  to  the 
particular  conveyance.  There  the  property  was  laid  out 
for  building,  and  there  was  an  intended  road  which  ad- 
joined and  bounded  the  plot  which  was  conveyed  to 
one  of  the  parties.  It  was  obviously  necessary  that 
the  vendor  should  retain  the  soil  of  that  intended 
road  in  order  that  he  might  make  it  into  a  road  and 
then  dedicate  it  to  the  public.  This  object  was  shown 
by  the  conveyance,  which  described  the  road  as  an  in- 
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tended  road,  and  the  purchaser  must  have  known  that 
DO  part  of  it  was  intended  to  pass. 

That  is  really  the  explanation  of  these  oases.  It  was 
urged  by  Mr.  Romer  very  ably  that  the  rule  could  only 
have  arisen  from  its  being  useless  to  a  vendor  when 
parting  with  his  property  to  retain  an  adjoining  strip 
of  land  forming  half  of  the  bed  of  the  river  or  half  of 
the  soil  of  the  road.  I  think  very  likely  that  this  was 
the  origin  of  the  rule ;  but  when  a  rule  is  once  estal>- 
liehed  as  a  rule  of  construction,  we  are  not  enabled  to 
depart  from  it  because  it  is  shown  it  might  be,  for 
some  purpose,  of  interest  to  the  vendor  to  retain  hsilf  of 
the  bed.  It  lie  was  at  the  time  known  to  himself  and 
known  to  the  purchaser  to  be  about  to  do  some- 
thing on  that  bit  of  land  which  rendered  it  necessary 
for  him  to  have  the  ownership  of  half  the  bed,  that  re- 
buts the  presumption ;  but  the  mere  fact  that  it  now 
appeal's  that  the  bit  of  road  would  be  of  use  to  him, 
though  he  had  no  intention  at  the  time  of  the  pur- 
ohase  of  doing  any  thing  which  would  require  it  to  be 
in  him,  in  my  opinion,  does  not  enable  us  to  depart 
from  the  rule. 

There  is  nothing  in  the  circumstances  which  oc- 
oarred  here  to  rebut  the  presumption,  because  at  the 
time  when  this  conveyance  was  executed  nobody  was 
wishing  to  make  another  bridge  across  the  river.  It  was 
not  anyl>ody*s  interest  to  do  it,  apparently  till  the  rail- 
way company,  or  somebody  for  them,  got  the  piece  of 
land,  and  wantecl  a  toll-less  bridge  opened  to  their  rail- 
way, and  then  it  could  not  have  been  done  unless  the 
Cardigan  trustees,  who  were  the  owners  of  the  other 
half  of  the  bed,  had  been  quite  willing  that  they 
should  build  the  bridge.  At  the  time  of  the  convey- 
ance nothing  was  contemplated  by  the  plainti£Cs*  pre- 
decessors which  would  render  it  necessary  for  them 
to  retain  half  the  bed  of  the  river.  Kow  what  is  there 
in  the  language  of  the  deed  to  help  the  plaintiffs?  In 
my  opinion,  there  is  nothing.  It  was  urged  that  they 
ought  to  have  the  soil  of  this  portion  of  the  river  in 
order  that  they  might  repair  the  bridge;  but  they 
carefully  provided  by  the  conveyance  that  they  should 
have  a  right  of  way  over  whatever  passes  by  the  cou- 
veyanco,  in  order  that  they  might  repair  the  bridge; 
and  although  they  have  stipulated  that  nothing  in  the 
deed  shall  interfere  with  their  taking  tolls,  they  have 
not  inserted  in  the  deed  any  prohibition  against  the 
erection  of  a  bridge.  If  it  had  been  contemplated 
then  that  they  should  have  this  piece  of  land  in  order 
to  prevent  another  bridge  being  erected,  they  would 
have  put  In  some  provision  to  show  that  another 
bridge  was  not  to  be  made.  I  am  not  for  one  moment 
saying  that  it  is  shown  that  the  parties  really  Intended 
that  the  half  l>ed  should  pass ;  but  no  contrary  inten- 
tion is  expressed  or  made  manifest  in  such  a  way  as 
to  exclude  the  presumption. 

In  my  opinion  therefore  the  presumption  must  ap- 
ply, and  this  deed  must  be  held  to  pass,  not  only  that 
which  is  described  and  colored,  but  the  adjoining  half 
of  the  soil  of  the  river. 

It  is  said  that  this  is  a  vei7  extraordinary  result,  be- 
cause the  half  bed  Is  a  third  or  a  fourth  of  the  whole 
quantity  of  the  land,  and  the  purchasers  will  get  it 
for  nothing.  The  price  was  really  paid  for  that  part 
of  the  land  which  was  not  covered  by  water;  that 
which  was  covered  by  water  was  not  available  for 
what  was  then  in  contemplation,  and  it  does  not  seem 
to  have  been  intended  that  any  price  should  be  given 
for  it.  In  fact,  it  was  not  withiu  the  contemplation 
of  the  parties  then  that  any  thing  was  going  to  be  done 
on  this  strip  of  soil.  And  although  It  does  add  con- 
siderably to  what  vests  In  the  purchasers,  It  must  be 
remembered  that  it  is  vested  in  them  subject  to  all  the 
rights  of  upper  and  lower  riparian  proprietors,  which 
rrader  the  value  of  the  soil  of  a  stream  like  this  unim- 
portant tmlesa  some  such  extraordinary  case  as  this 


arises,  when  the  value  simply  depends  on  the  feottlufc 
the  parcliaser  wishes  to  erect  a  bridge,  and  the  ▼endoc 
wishes  to  prevent  him,  and  also  on  the  conourrenoe  o( 
the  owner  of  the  moiety  of  the  bed  of  the  river  oppo> 
site  to  that  about  which  the  question  arises. 

The  vice-chancellor  seems  to  have  considered  tliatit 
was  an  admitted  fact  that  half  of  the  bed  of  the  river 
belonged  to  the  plaintiffs;  and  if  that  had  been  so.  I 
should  have  agreed  with  him  that  an  injunction  should 
be  granted;  but  I  take  a  different  view  of  the  facts, 
and  in  my  opinion  the  erection  of  the  bridge  cannot 
be  prevented  on  the  ground  that  the  half  bed.  of  the 
river  adjoining  the  defendants'  land  belongs  to  the 
plaintiffs.  Then  there  were  some  covenants  In  the 
deed  on  which  reliance  was  placed  by  the  plaintUfk 
the  bridge  of  the  plaintiffs  might  want  repair,  and  in 
the  conveyance  to  Lowden  there  was  a  reservation  to 
the  plaintiffs'  predecessors  of  a  right  and  privilege 
**  with  or  without  workmen,  agents  and  others,  horses 
and  carts,  and  with  all  suitable  and  requisite  mate- 
rials and  implements,  of  entering  from  time  to  time 
into  and  upon  the  said  hereditaments  and  premises 
expressed  to  be  hereby  conveyed,  or  any  part  thereof; 
for  the  purpose  of  renewing,  altering,  repairing  and 
amending  the  said  iron  bridge." 

Well,  the  plaintiffs  said  that  the  approach  to  this  pro- 
posed and  intended  bridge  on  the  south  side  of  the 
river— that  is,  on  the  land  conveyed  by  the  plaintifts 
to  Lowden — was  of  such  a  character  that  it  would  in- 
terfere with  that  right  of  way.  As  far  as  one  under- 
stood the  plaintiffs'  argument,  it  would  lead  to  this, 
that  nothing  whatever  could  be  done  on  this  land 
which  would  in  any  way  prevent  a  right  of  way  over 
the  whole  of  it.  That  is  wrong.  In  my  opinion,  all 
that  this  reservation  will  give  the  plaintiffs  is  a  right  to 
require  that  there  shall  be  a  reasonable  access  left  to 
the  bridge,  and  that  the  defendants  must  not  entirely 
obstruct  the  way.  Now  the  access  to  the  new  bridge  is 
on  pillars,  which  stand  apart  at  a  distance  of  thirteen 
feet.  In  the  interval  between  the  pillars  nearest  the 
river  Aire  there  is  now  not  a  very  great  headway «  be- 
cause there  is  some  rubbish  under  it,  but  when  that 
rubbish  is  removed  there  will  be  a  headway  of  from 
nine  to  ten  feet.  In  my  opinion  It  cannot  be  said, 
that  whilst  there  Is  that  headway  and  that  width  left, 
reasonable  access  is  not  left  by  the  defendants  to  tbe 
plaintiffs  for  the  repair  of  this  bridge ;  but  the  defend- 
ants must  not  assume  that  they  can  by  their  opera- 
tions so  incumber  the  laud  as  to  prevent  the  plaintlffii 
from  having  a  reasonable  access  to  the  bridge  for 
these  purposes. 

Then  it  Is  said  that  what  the  defendants  are  doing 
Is  a  breach  of  the  proviso  at  the  end  of  the  deed  that 
**  nothing  In  these  presents  contained  shall  affect,  pre- 
judice or  interfere  with  any  right  of  the  said  John 
Micklethwait,  his  heirs  and  assigns,  at  present  exist- 
ing, to  take  rent  or  toll  in  respect  of  and  as  compen- 
sation for  all  or  any  person  or  persons,  horses  and  other 
animals,  carts  and  other  carriages,  having  occasion  to 
pass  or  repass  on,  over  and  along  the  said  bridge."  It 
is  said  that  the  erection  of  this  new  toU-less  bridge 
will  take  away  the  passengers,  and  therefore  deprive 
the  plaintiffs  of  their  tolls ;  but  it  does  not  in  any  way 
affect,  prejudice  or  interfere  with  their  right  to  take 
tolls.  That  is  a  very  different  thing.  I  think  this 
clause  was  meant  to  provide,  ex  ahundanti  cautela, 
that  the  provision  with  reference  to  the  passing  of  tbe 
bridge  by  Lowden  should  not  be  construed  as  in  any 
way  interfering  with  tbe  right  to  take  tolls  and  regu- 
late the  tolls  as  the  plaintiffs'  predecessors  thought  fit. 
But  what  Is  being  done,  even  if  It  does,  withiu  the 
meaning  of  this  clause,  Interfere  with  or  prejudice  the 
right  to  take  tolls,  Is  not  something  contained  In  these 
presents,  but  something  outside  the  deed.  The  de- 
fendants propose  to  do  that  which  is  not  in  any  way 
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prevented  bj  the  provUious  of  the  deed.    In  mj  opiu- 
ion  it  would  be  wroug  to  say  that  if  the  buildiug  of  the 
bridge  does  prejudice  or  affect  the  right,  there  is  auy 
thing  oontaiued  iu  the  deed  to  prevent  It.    The  plain- 
tiffii  also  allege  an  intention  on  the  part  of  the  defend- 
ants to  commit  a  trespass  bj  making  an  opening  on 
Fleeta  lane.     [His  lordship  diecussed  the  evidence  on 
this  poiut,  and  continued] :    But  as  far  as  I  can  see  at 
present,  the  plaintiffiB  do  not  make  out  such  a  prima 
facie  case  as  to  justify  our  interfering  by  interlocutory 
Injunction  before  the  case  can  be  tried  at  the  hearing; 
and  there  is  no  such  great  loss  or  damage  to  the  plain- 
tiffs at  present,  even  if  they  should   ultimately  turn 
out  to  be  right,  as  to  bring  it  within  the  principle  that 
when  that  is  the  case,  and  the  right  is  not  clearly  es- 
tablished one  way  or  another,  we  ought  to  interfere 
with  an  interlocutory  injunction.    In  my  opinion  that 
point  fails,  and  the  injunction  should  be  discharged. 

LiNDLBY,  L.  J.  I  am  of  the  same  opinion.  Bacon, 
V.  C.,  has  by  the  order  which  he  has  made  restrained 
the  defendants  from  doing  four  things.  In  the  first 
place  he  has  restrained  them  **  from  interfering  with 
or  obstructing  the  rights  of  the  plaintiffs  of  entering 
from  time  to  time  upon  the  hereditaments  comprised  '* 
iu  the  conveyance  of  1854,  "  for  the  purpose  of  renew- 
ing, altering,  repairing  and  amending  the  bridge  called 
Newlay  bridge  crossing  the  Aire."  With  reference  to 
that  point,  it  is  material  to  consider  what  rights  the 
plaintiffiB  have  reserved  to  themselves  by  thnt  deed  of 
conveyance.  They  are  rights  of  entering  upon  the 
land  for  the  purpose  of  repairing  their  bridge.  They 
have  reserved  rights  of  that  description  by  words 
which  I  need  not  stop  to  read,  but  the  true  interpreta- 
tion of  which  appears  to  me  to  be,  that  the  plaintiffs 
have  reserved  to  themselves  not  a  right  to  go  any- 
where and  everywhere  over  the  land  for  the  purpose 
of  repairing  their  bridge — the  clause  must  receive  a 
reasonable  construction— but  a  reasonable  right  of  ac- 
cess to  their  bridge  over  the  land  for  the  purpose  of  re- 
pairing that  bridge.  If  there  was  any  evidence  that 
the  defendants  were  in  any  way  infringing  or  obstraut- 
ing  the  plaintiffs  in  the  exercise  of  that  right,  this  part 
of  the  injunction  would  be  right;  but  in  point  of  fact 
there  is  not  at  this  moment  any  necessity  for  obtain- 
ing access  to  the  bridge  for  the  repairs  at  all,  and  there 
is  no  evidence  whatever  that  the  defendants  are  about 
to  do  any  thing  which  will  permanently  obstruct  that 
access.  The  utmost  extent  to  which  the  evidence  goes 
is  that  there  is  some  rubbish  under  one  of  the  arches 
of  the  bridge,  which  rubbish,  so  long  as  It  is  there, 
leaves  scarcely  sufficient  headway  for  reasonable  ac. 
cess  to  the  bridge.  But  that  rubbish  of  course  will  not 
remain  there  permanently.  There  Is  no  evidence  to 
show  that  the  defendants  intend  permanently  to  ob- 
struct the  plaintiffs  in  their  right  of  access  for  the  pur- 
pose of  repairing. 

It  appears  to  me  therefore  that  this  part  of  the  in- 
janction  cannot  be  sustained.  The  second  thing  which 
the  vice-chancellor  has  restrained  the  defendants 
from  doing  is  from  interfering  with  or  obstructing  the 
rights  of  the  plaintiffs  of  taking  toll  in  respect  of  any 
person  passing  and  repassing  along  any  part  of  the 
road  of  the  plaintiffs  over  the  bridge.  The  predeces- 
sors in  title  of  the  plaintiffs,  by  their  deed  of  convey- 
ance, granted  to  the  purchaser  and  persons  claiming 
under  him  a  right  to  use  this  iron  bridge  on  paying  the 
tolls  theretofore  taken.  There  was  also  a  grant  to  the 
same  persons  of  a  right  to  nse  a  new  road  leading  to 
the  bridge.  Then  there  is,  at  the  end  of  the  convey- 
anoe,  a  proviso  preserving  the  plaintiffs*  right  to  take 
the  tolls.  Let  us  see  what  the  plaintiffs*  right  is  in 
that  respect,  and  how  far  the  defendants  are  infring- 
ing it  or  will  infringe  it.  The  plain tifh'  right  is  not 
to  insist   that  people  should  go  over   their  bridge. 


Their  right  to  toll,  as  it  is  called,  is  simply  this,  that 
being  the  owners  of  that  bridge,  they  can  prevent  any 
body  from  going  over  it  except  on  such  terms  as  he 
can  arrange  with  them.  They  are  not  like  the  owner 
of  a  ferry  or  of  a  bridge  having  a  monopoly.  People 
are  not  bound  to  go  over  the  bridge  at  all.  They  may 
ferry  across  if  they  can  get  aoccess.  The  plaintiffs' 
right  is  simply  to  say  to  people  who  want  to  go  over 
the  bridge,  **  You  shall  not  cross  except  on  our  terms, 
because  the  land  is  ours.*'  How  far  are  the  defend- 
ants infringing  those  rights?  It  appears  to  me  that 
they  are  not  infringing  them  in  the  slightest  degree, 
assuming,  as  of  course  I  do  for  the  present  purpose, 
that  the  defendants  will  erect  a  free  bridge,  which  will 
practically— of  course  one  sees  that — diverge  a  great 
part  of  the  traffic  from  the  plaintifh*  bridge.  If  the 
plaintiffs  had  a  right  to  have  that  trafllc,  if  they  had  a 
right  to  exclude  people  from  crossing  the  river  except 
by  this  bridge,  then  the  defendants  would,  in  my 
judgment,  be  interfering  with  the  plaintiffs*  right  to 
toll;  but  with  such  right  to  tolls  as  the  plaintiffs  have 
the  defendants  are  in  no  way  interfering.  That  part 
of  the  injunction  appean  to  me  therefore  to  be  utterly 
unsupportable. 

The  third  thing  which  the  vice-chancellor  has  re- 
strained the  defendants  from  doing  is  *'from  erecting 
or  causing,  or  permitting  to  be  erected  or  to  remain, 
any  bridge  or  other  building,  chain,  wire  or  other  ob- 
struction upon  or  over  the  bed  of  the  said  river  ex- 
tending along  the  boundary  of  the  hereditaments  com- 
prised in  the  indenture  of  the  7tb  of  March,  1854."  It 
appears  to  me  that  this  part  of  the  injunction  can  only 
be  supported  upon  the  ground  that  the  plain tiffis  are 
the  owners  of  a  portion  of  that  part  of  the  bed  of  the 
river  over  which  the  defendants*  bridge  will  stand. 
If  they  were  —  and  the  vice-chancellor  evidently 
thought  they  were— then  this  part  of  the  injunction 
would  be  a  matter  of  course,  for  the  defendants  in  that 
stateof  things  would  be  infringing  the  rights  of  the 
plaintiffs,  and  of  course  the  plaintiffs  would  be  enti- 
tled to  restrain  them  from  so  doing.  But  the  ques- 
tion is,  whether  the  plalntifh  are  or  are  not  the  owners 
of  the  southern  half  of  the  bed  of  this  river.  That  de* 
pends  upon  the  true  construction  of  the  deed  of  con- 
veyance; and  in  order  to  determine  what  is  the  true 
construction  of  that  deed,  we  must  look  at  the  terms 
of  it,  and  at  those  circumstances  which  are  legitimate 
evidence  for  the  purpose  of  construing  it,  such  as  the 
position  of  the  property,  and  the  circumstances  in 
which  the  deed  was  executed,  and  so  on.  Now,  it  is 
obvious  to  any  body  who  looks  at  the  deed,  that  there 
is  nothing  on  the  face  of  It  which  shows  an  intention 
to  reserve  to  the  grantor  any  portion  of  the  bed  of 
this  river.  The  grant  is  of  land  delineated  in  a  plan, 
therein  colored  pink,  and  described  by  quantity,  and 
as  abutting  on  the  north  on  the  river  Aire,  and  neither 
the  coloring  on  the  plan  nor  the  quantity  named  in- 
cludes the  half  bed  of  the  river.  When  we  come  to 
apply  the  ordinary  and  well-settled  rules  of  law  to 
that  conveyance  we  find  it  settled  by  authority  which 
it  is  impossible  for  us  to  ignore  or  overrule,  that  those 
circumstances  as  to  coloring  and  quantity  do  not  alone 
prevent  a  moiety  of  the  bed  of  the  river  from  passing. 
The  earliest  authority,  which  I  have  found  by  turning 
to  Mr.  Elphinstone*s  very  useful  book  on  the  Inter- 
pretation of  Deeds,  is  a  passage  in  Rolle*s  Abridge- 
ment (Grant  P.,  pi.  6) :  **  Si  home  grant  un  messauge 
vocatum  FaUtolfe  Place  proutundegue  includitur  aquia ; 
per  ceux  paroUe8  le  soOe  d'eZ  motes  en  qxie  le  ewe  est  pas- 
sera  (P.  9  Car.  B.  R.  Enter  Stint  v.  Morgan  per  Curiam 
resolve  sur  nn  Mai  al  harr)."  From  that  time  down  to 
this  the  rule  has  been  laid  down  and  acted  upon  as  an 
ordinary  rule  of  conveyance  and  a  well-settled  law  of 
real  property.    It  has  been  expressed  in  various  ways 
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bj  the  oonrts  when  neoeflsitj  hat  ariien  to  disouss  it, 
and  uowbere  that  I  know  of  better  than  in  Berridge  v. 
Ward  and  Dtoyer  v.  Rich,  Other  oases  at  which  I 
have  looked  are  collected  by  Mr.  Elphinstone,  bat  I 
think  it  is  needless  to  refer  to  them,  because  they  all 
go  one  way,  and  they  all  show  this,  that  by  such  a  con- 
veyance as  we  have  to  deal  with  here  half  of  the  bed 
of  the  river  passes  to  the  grantor  unless  circnmstanoes 
can  be  shown  which  will  exclude  the  application  of 
that  rule.  The  burden  lies  on  the  grantor,  or  his  suc- 
cessors in  title,  to  show  those  circumstances,  and  it  ap- 
pears to  me  that  in  this  case  the  plaintifh,  as  such  suc^ 
cessors,  entlrelv  fail  to  show  any  circumstances  suffi- 
cient to  exclude  the  operation  of  the  general  rule.  In 
certain  reported  cases  to  which  our  attention  has  l>een 
called  the  circumstances  have  been  held  sufficient 
One  was  the  case  of  the  market  place  at  Iieeds.  Beckett 
V.  Corporation  of  Leeds.  There  was  also  the  case  of 
Marqnf8  of  Salisbury  v.  Oreat  Northern  RaUtoay  Com- 
pany.92  lu.  T.  Rep,  (0.8.)  176:  6  C.  B.  (N.  8.)  174, 
where  the  road  was  described  in  a  map  with  a  separate 
number,  and  it  was  quite  obvious,  when  you  looked  at 
it,  that  it  was  not  intended  to  pass.  Then  there  was 
Leigh  v.  Jack,  a  case  about  the  dedication  of  an  in- 
tended highway,  where,  as  it  was  pointed  out  by  Cot- 
ton, L.  J.,  in  his  judgment,  it  would  have  defeated 
the  intention  of  both  parties  if  it  had  l>een  held  to 
pass.  Of  course  if  the  grantor  could  show  in  this  case 
any  such  circumstances,  the  rule  would  be  excluded, 
but  it  is  for  him  to  show  circumstances  sufficient  to 
exclude  it,  and  it  appears  to  me  that  there  are  no  cir- 
cumstances here  which  are  sufficient  for  the  purpose. 
What  are  the  olroumstanoes  on  which  the  plalntiflb 
rely  ?  They  rely  on  their  ownership  of  the  bridge,  on 
the  fact  that  the  grantor  was  the  owner  of  the  oppo- 
site bank  of  the  river,  and  upon  the  absence  of  any  In- 
tention to  pass  half  of  the  bed  of  the  river,  and  on  the 
coloring  of  the  map  and  the  quantities.  Now  I  have 
considered  those  circumstances  by  the  light  of  course 
of  the  authorities ;  and  it  appears  to  me,  that  whether 
you  take  them  reparately  or  in  combination,  they  are 
not  sufficient  for  the  purpose,  for  one  cannot  help  see- 
ing perfectly  well  that  this  point  about  the  bed  of  the 
river  never  occurred  to  either  party.  It  did  not  ap- 
pear to  either  of  them  to  l>e  of  the  slightest  import- 
ance. There  was  not  intention  therefore  to  exclude 
the  operation  of  the  general  rule,  and  the  general  rule 
spplies  because  it  was  not  intended  to  exclude  it. 
That  the  grantor  would  have  excluded  it  if  he  had 
seen  what  was  going  to  happen  is  possible  enough.  It 
is  probable  enough,  that  if  he  had  seen  what  was  going 
to  happen,  he  would  have  insisted  on  the  introduction 
of  a  covenant  not  to  set  up  a  free  bridge.  But  that  is 
all  pure  speculation,  and  in  my  opinion  it  would  be 
nnsetrliiig  a  perfectly  well-known  rule  of  real  prop- 
erty law  if  we  held  that  upon  the  materials  before  us 
half  of  the  bed  of  this  river  did  not  pass  to  the  grantee. 
That  being  the  case,  the  foundation  of  the  vice-chan- 
cellor*s  judgment  when  he  granted  the  injunction 
sgainst  erecting  this  bridge  fails  altogether,  and  there 
is  no  other  ground  upon  which  that  injunction  can  be 
supported. 

Then  we  come  to  the  last  point.  The  vice-chancel- 
lor has  restrained  the  defendants  **  from  trespassing 
upon  or  otherwise  interfering  with  the  enjoyment  of 
the  plaintifiPs  and  their  tenants  of  Fleeta  lane  situate 
at  Horsworth,  in  the  county  of  York."  Whether  that 
part  of  the  injunction  can  be  maintained  or  not  de- 
pends upon  circumstances  which  possibly  may  here- 
after be  made  more  clear  than  they  are  now.  The 
plaintifti  say  that  Fleeta  lane  is  their  property.  There 
Is  a  very  considerable  amount  of  evidence  to  show 
that  it  is  a  public  highway.  The  defendants  are  about 
to  make  an  opening  Into  that  highway,  and  the  right 
being  in  dispute— and  I  think  I  may  say  the  balance 


of  the  evidence  at  present  being  rather  against   tJie 
plaintiflii  than  in  their  favor— it  is  not  a  case  for   mn 
injunction.  It  is  possible  that  the  plaintiffs  may  prove 
at  the  hearing  that  they  are  right,  and  that  ttie  de- 
fendants may  find  they  have  erected  their  bridge  'vritli- 
out  being  able  to  get  an  outlet  from  it,  and  that   they 
have  expended  their  money  on  a  bridge  which  cannot 
l>e  used,  but  I  think  there  is  no  sufficient  case   romde 
out  in  favor  of  the  plaintiffiB  to  Justify  the  injunotioo 
on  that  ground.    It  appears  to  me  therefore  that    tlie 
appeal  must  be  allowed,  and  the  injunction  dissolv^ed. 
Lopvs,  L.  J.    It  is  said  that  an  injunction  ou^ht  to 
be  granted  In  this  case,  in  the  first  place,  becaaae  a 
moiety  of  the  bed  of  the  river  belongs  to  the  plain  titBs, 
and  the  defendants  are  trespassers  in  erecting  a  bridfca 
over  it.    I  take  It,  that  if  that  was  made  out,  It  w^oold. 
be  good  ground  for  granting  this  injunction,  and   it 
seems  to  me  that  the  vice-chancellor  proceeded  upon 
that  ground.    The  matter  does  not  seem  to  have  been 
argued  before  him.    He  seems  to  have  assumed  that  a 
moiety  of  the  bed  of  the  river  did  belong  to  the  plain- 
tiffiB.   An  important  question  arises  with  regard  to 
this  part  of  the  case  as  to  the  true  construction  of  the 
grant  to  Lowden.    Did  a  moiety  of  the  bed  of   the 
river  pass  to  Lowden,  or  did  that  moiety  remain  In 
the  grantor?    I  am  clearly  of  opinion  that  a  moiety  of 
the  river  passed  to  Lowden.    I  do  not  propose  to   ^o 
through  the  authorities  which  have  already  been  so 
fully  referred  to  by  Cotton  and  Lhidley,  L.  JJ.    I  will 
satisfy  myself  by  stating  what  I  believe,  after  a  care- 
ful examination,  to  be  the  result  of  those  authorities. 
It  appears  to  me  to  be  this,  that  if  land  adjoining  a 
highway  or  a  river  is  granted,  the  half  of  the  road  or 
the  half  of  the  river  is  presumed  to  pass,  unless  there 
is  something  In  the  language  of  the  deed  or  in  the  na- 
ture of  the  subject-matter  of  the  grant,  or  in  the  sur- 
rounding circumstances,  sufficient  to  rebut  that  pre- 
sumption, and  this,  though  the  measurement  of  the 
property,  or  that  which  is  granted,  can   be  satisfied 
without  including  the  half  of  the  road  or  the  half  of 
the  bed  of  the  river,  and  although  the  land  is  de- 
scribed as  bounded  by  a  river  or  road,  and  notwith- 
standing that  the  map  which   is  referred  to  in  the 
grant  does  not  include  the  half  of  the  river  or  the 
road.    That  appears  to  me  to  be  the  result  of  the  aa- 
thorities,  and  I  will  shortly  apply  it  to  the  present 
case.    In  the  first  place,  is  there  any  thing  in  the  Ian- 
g^uageof  the  deed  to  exclude  this  presumption?    It 
appears  to  me  there  is  nothing.    There  are  special  res- 
ervations .to  which  reference  has  been  made,  and  I 
rather  infer  from  them  that  there  was  no  intention  of 
excluding  the  presumption,  because  it  appears  that 
the  grantor  was  fully  alive  to  his  rights  and  what  he 
desired  to  retain ;  but  notwithstanding  that,  he  makes 
no  reservation  whatever  with  regard  to  the  bed  of  the 
river.    I  think  therefore  there  is  nothing  in  the  lan- 
guage of  the  deed  to  exclude  the  presumption.    Then 
is  there  any  thing  in  the  nature  of  the  subject-matter 
to  exclude  the  presumption?    I  think  not.    This  is  a 
grant  of  a  piece  of  land.    I  can  see  nothing  in  such  a 
grant   to   exclude   this  presumption.    Is  there   any 
thing  in  the  surrounding  circumstances  to  exclude 
this  presumption  ?    It  is  said  that  the  existence  of  the 
toll-bridge  of  the  plaintiffs  excludes  the  presumption, 
because  it  was  valuable  property  which  belonged  to 
the  grantor  at  that  time,  which  would  make  it  likely 
that  he  intended  to  reserve  and  keep  in  his  hands  the 
bed  of  the  river.    I  cannot  draw  that  conclusion.  The 
true  state  of  things  appears  to  me  to  be  that  it  never 
occurred  to  the  mind  either  of  the  grantor  or  grantee 
that  any  bridge  of  this  kind  would  be  ever  erected; 
nor  indeed  could  this  bridge  have  been  erected  unless 
there  had  been  a  concurrence  on  the  part  of  the  (^r- 
digan  trustees.  Therefore  I  think  on  all  these  grounds, 
that  this  part  of  the  case  falls,  and  that  half  of  the 
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bed  of  the  river  paued  to  Iiowden.  Then  it  is  said 
that  the  iujunotion  ought  to  be  granted,  becaofe  there 
is  a  reservation  of  the  right  of  entry  to  do  certain  re- 
pairs to  the  toll-bridge.  That  raises  the  question 
as  to  what  the  true  oonstruotlon  of  that  reservation  is. 
I  read  it  as  a  reservation  of  reasonable  faoilities,  as 
occasion  might  arise,  to  do  the  necessary  repairs  to 
the  bridge— a  reservation  of  a  fairly  commodious  ac- 
cess to  the  bridge.  Now,  according  to  the  evidence, 
it  appears  to  me  that  there  is  still,  and  will  be  after 
the  new  bridge  is  made,  a  fairly  commodious  access  to 
the  old  bridge,  quite  sufficient  to  enable  any  repairs 
to  be  done  which  may  be  necessary.  I  think  there- 
fore on  this  ground  that  the  claim  to  the  injunction 
fails.  Then  another  ground  has  been  taken.  It  Is 
said  that  when  this  bridge  is  erected,  foot  passengers 
will  be  discharged  upon  certain  land  called  Fleeta 
lane,  said  to  be  the  property  of  the  plaintiffs,  and  that 
the  lane  will  be  trespassed  upon.  It  appears  to  me 
that  the  plaintiffs*  rights  to  that  lane  are  most  doubt- 
ful. I  am  rather  inclined  myself  to  think  that  the 
weight  of  the  evidence  before  us  at  this  time  is  against 
any  private  roadway,  and  rather  in  favor  of  its  being 
a  highway,  but  I  desire  to  express  no  definite  opinion 
on  that.  It  is  sufficient  to  say  that  the  rights  are  so 
doubtful  that  it  would  not  be  right  to  grant  an  injunc- 
tion on  that  ground.  The  only  other  matter  is  with 
regard  to  the  proviso  at  the  end  of  the  deed;  and  I 
entirely  agree  with  what  has  been  already  said  with 
regard  to  that,  namely,  that  what  the  defendants  are 
doing  is  no  infringement  of  the  plaintiflii*  rights.  I 
think  therefore  that  the  appeal  ought  to  be  allowed. 

Appeal  allowed. 

-  ♦  ■ 

HUISANOE^BAILROAD-LEGISLA  TIVE  A  UTROR- 
ITY, 

NBW  YORK  COURT  OP  APPEALS,  OCT.  ^  1886. 

COGSWSUL  V.  New  York,  New  Havbn  and  Hart- 
ford Ry.  Co. 

An  engine  house  erected  by  a  railroad  company  adjacent  to 
plaintiff's  dwelling-house,  and  soused  as  practically  to 
deprive  plaintiff  of  the  use  of  the  house  as  a  residence, 
and  by  filling  it  with  smoke  and  dust,  and  corrupting  and 
tainting  the  air  with  offensive  gases,  make  life  therein 
uncomfortable  and  unsafe.  Is  a  palpable  nuisance  for 
which  an  action  for  damages  will  Ife,  and  a  court  of 
equity  wiU  enjoin  the  same. 

The  statutory  sanction  which  will  justify  an  injury  to  pri- 
vate property  must  be  express,  or  must  be  given  by  dear 
and  unquestionable  Implication  ftrom  the  powers  ex- 
presssly  conferred,  so  that  it  can  fairly  be  said  that  the 
Legislature  contemplated  the  doing  of  the  very  act  which 
occasioned  the  injury. 

It  cannot  be  presumed,  from  a  general  grant  of  authority, 
that  the  Legislature  intended  to  authorize  acts  to  the 
injury  of  third  persons,  where  no  compensation  is  pro- 
vided except  upon  condition  of  obtaining  their  consent. 
The  construction  applies  with  peculiar  force  to  grants  of 
corporate  powers  to  private  corporations,  which  are  set 
up  as  a  justification  for  acts  to  the  detriment  of  private 
property. 

APPEAL  from  judgment  of  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirm- 
ing a  judgment  of  the  Special  Term  dismissing  the 
complaint  upon  the  merits  after  a  trial  by  the  court 
without  a  jury. 

Xetf te  Johnstoi\^  for  appellant. 

JET.  H,  Andernon^  for  respondent. 

Andrews,  J.  We  are  relieved,  by  the  findings  of 
the  trial  judge,  from  any  question  as  to  the  sufficiency 
of  the  evidence  to  establish  that  the  engine-bouse,  as 


used  by  the  defendant,  constitutes,  under  the  general 
rule  of  law,  a  private  nnisance  to  the  property  of  the 
plain tifll  The  compromise  exacted  by  the  necessities 
of  the  social  state,  and  the  fact  that  some  inconven- 
ience to  others  must  of  necessity  often  attend  the  or- 
dinary use  of  property,  without  permitting  which 
there  could  in  many  cases  be  no  valuable  use  at  all^ 
have  compelled  the  recognition  in  all  systems  of  juris- 
prudence of  the  prluciple  that  esch  member  of  society 
must  submit  to  annoyances  consequent  upon  the  or» 
dinary  and  common  use  of  property,  provided  such 
use  is  reasonable,  both  as  respects  the  owner  of  the 
property  and  those  immediately  affected  by  the  use, 
in  view  of  time,  place  and  other  circumstances.  It  is 
in  many  cases  difficult  to  draw  the  line  and  to  deter- 
mine whether  a  particular  use  is  consistent  with 
the  duties  and  burdens  arising  from  vicinage,  or 
whether  it  infiicts  any  injury  for  which  the  law  affords 
a  remedy. 

There  is  however  upon  the  evidence  and  findings  in 
this  case  no  room  for  doubt.  The  plaintiff,  from  1870, 
has  been  the  owner  of  a  house  on  East  Forty-sixth 
street,  in  the  city  of  New  York,  used  as  a  private  resi- 
dence, of  the  vale  at  that  time  of  at  least  the  sum  of 
$20,000.  In  1872,  the  defendant,  the  New  York  and 
New  Haven  Railroad  Company,  purchased  a  lot  adja- 
cent to  the  lot  of  the  plaintiff,  extending  from  Forty- 
sixth  to  Forty-seventh  streets,  and  bounded  ou  the 
west  by  Fourth  avenue,  and  erected  thereon  an  en- 
gine-house and  coal-bins  for  the  use  of  its  road,  and 
since  the  year  1872,  has  used  the  engine-house  for  the 
reception,  sheltering,  storing,  cleaning,  oiling,  dump- 
ing, repairing  and  firing  Its  locomotives,  and  the  coal- 
bins  for  coaling  the  same. 

The  engine-house  was  designed  to  accommodate 
eleven  locomotives,  and  has  eleven  smoke-stacks,  ex- 
tending above  the  roof  to  at>out  the  height  of  the 
third-story  window  of  the  plaintllTs  house.  The  court 
found  that  the  engine-house  and  coal-bins  were  so  con- 
structed and  used  by  the  defendant  as  necessarily  to 
cause  damage  from  the  use  thereof  to  the  plaiutliTs 
dwelling-house,  and  that  the  coal-bins  were  unpro- 
vided with  sufficient  covering  to  prevent  the  dnst  of 
the  coal  from  time  to  time  stored  therein  and  removed 
therefrom  by  defendant,  from  passing  Into  and  upon 
the  plaiutliTs  laud  and  dwelling-house. 

The  court  further  found  that  there  Is  now,  and  at  all 
times  since  1872,  has  been  omitted  from  the  engine- 
house  and  smoke-stacks,  and  from  the  defendant's 
engines  in  the  engine-house,  hurtful  and  offensive 
gases,  smoke,  soot  and  cinders,  and  coal-dust  from  the 
coal-bins,  and  that  the  same  pour  down  upon,  and  are 
borne  by  the  winds  into  and  upon  the  plaintllTs  dwell- 
house  and  premises,  filling  the  house  with  smoke,  soot 
and  ciuders,  injuring  the  furniture  and  clothing 
therein,  rendering  the  air  offensive  and  unwholesome, 
and  the  house  uncomfortable  and  unhealthy  as  a  habi- 
tation, and  greatly  reducing  the  rental  value  of  the 
premises.  The  evidence  fully  justified  the  findings  of 
the  court.  It  was  shown  that  the  house  was  rendered 
untenantable,  and  could  not  be  rented,  although  be- 
fore the  erection  of  the  engine-house,  it  had  been 
rented  for  $2,500  a  year;  that  the  plaintifTs  son  became 
ill  in  consequence  of  the  unwholesome  atmosphere, 
and  that  she  was  compelled  to  remove  him  from  the 
house  on  that  account,  and  that  the  value  of  the  house 
had  diminished  one-half,  a  depreciation  caused  in 
great  part  at  least  by  the  maintenance  and  use  of  the 
engine-house.  In  short,  the  engine-house  as  used 
practically  deprived  the  plaintiff  of  the  use  of  the 
house  as  a  residence.  The  defendant  did  not  physi- 
cally eject  her  therefrom,  but  by  filling  It  with  smoke 
and  dust,  and  by  corrupting  and  tainting  the  atmos- 
phere with  offensive  gases,  made  life  therein  uncom- 
fortable and  unsafe. 
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It  is  Rcaroelj  neoessaiy  to  cite  authorities  to  show 
that  the  engine-house,  as  used,  was  within  every  defi- 
nition, a  nuisance,  for  whioh,  as  between  individuals, 
an  action  would  lie  for  damages,  and  for  whioh  a  court 
of  equity  would  afford  a  remedy  by  injunction.  *8ee 
SL  Helen's  SmeUing  Co.  v.  Tipping,  U  H.  L.  Cas.  042; 
Fish  T.  Do^^  4  Den.  811;  CampbeU  v.  Seaman,  63  N. 
Y.  668. 

In  Badoliflt  v.  Mayor,  etc.,  4  N.  Y.  198,  a  case  which 
is  often  cited  to  sustain  the  doctrine  that  consequen- 
tial injuries  to  private  property,  from  the  prosecution 
.  of  public  improvements,  do  not  give  a  right  of  action. 
Judge  Bronson,  referring  to  the  general  rule  that  a 
man  may  do  what  he  will  with  his  own  property,  said : 
*'  He  may  not  however,  under  color  of  eujoylDg  his 
own,  set  up  a  nuisance  which  deprives  another  of  the 
enjoyment  of  his  property." 

The  correctness  of  the  findings  of  fact,  made  by  the 
court,  is  not  questioned  by  the  defendant.  The  court 
placed  its  judgment,  denying  relief,  upon  the  ground 
that  defendant  was  a  railroad  corporation,  authorized 
by  law  to  acquire  real  estate  for  an  engine-house ;  that 
an  engine-house  at  the  point  where  this  engine-house 
was  erected  was  necessary  for  the  operation  of  its 
road,  and  that  in  the  construction  and  use  of  the  en- 
gine-house and  coal- bins,  it  had  exercised  all  practic- 
able care.  The  findings  of  law  from  these  premises 
were,  that  **whatever  damage  has  resulted  to  the  plain- 
tiff, or  her  property  by  reason  of  defendant's  use  and 
occupation  of  its  engine-house  and  coal-bins,  is  dam- 
num absque  injuria. 

It  is  manifest,  that  if  this  judgment  can  stand,  a 
most  serious  injury  is  inflicted  by  the  defendant  upon 
the  plaintiff,  for  which  she  has  no  redress.  Her  prem- 
ises are  subjected  to  a  burden  in  the  nature  of  a  ser- 
vitude in  favor  of  the  defendant,  which  seriously  im- 
pairs the  value  and  enjoyment  of  her  property.  The 
principle  upon  which  the  court  below  proceeded  was 
that  what  the  Legislature  has  authorized  the  defend- 
ant to  do  can  neither  be  a  public  nor  private  wrong; 
in  other  words,  the  Legislature  hsis  authorized  the 
maintenance  of  this  nuisance  by  the  defendant,  and 
the  plaintiff  must  bear  the  consequence.  The  court 
k>elow,  in  denying  any  relief  to  the  plaintiff,  of  course 
assumed  that  the  legislative  authority,  and  the  act  of 
the  defendant  thereunder,  resulting  in  flooding  the 
plaintiffs  premises  with  soot,  smoke  and  noxious 
gases,  was  not  a  taking  of  the  plalntilTB  property 
within  the  Constitution. 

We  place  our  judgment  in  this  case  on  the  ground 
that  the  Legislature  has  not  authorized  the  wrong  of 
which  the  plaintiff  complains,  and  it  is  therefore  un- 
necessary to  determine  whether  the  Legislature  could 
have  authorized  it  consistently  with  the  principles  of 
the  Constitution  for  the  security  of  private  rights, 
without  providing  for  compensation.  The  legislative 
authority,  under  whioh  the  defendant  seeks  to  justify 
the  maintenance  of  the  nuisance  in  question  is  found 
in  section  6,  chapter  143  of  the  Laws  of  1848,  entitled 
**An  act  to  amend  an  act  entitled  'An  act  relating  to 
the  New  York  and  Harlem  Railroad  Company,*  passed 
May  7,  1840.*'  That  section  authorizes  the  defendant, 
the  New  York  and  New  Haven  Railroad  Company,  to 
enter  upon  and  run  its  cars  by  the  power  or  force  of 
steam,  animals  or  any  mechanical  power,  over  the 
road  of  the  New  York  and  Harlem  Railroad  Company, 
from  the  point  of  junction  of  the  two  roads  in  West. 
Chester  county,  to  and  into  the  city  of  New  York 
"upon  such  terms  and  to  such  point  as  has  been  or 
may  hereafter  t>e  agreed  upon  by  and  between  said 
companies."  The  defendant  is  a  Connecticut  corpo- 
ration. Its  road  extends  from  New  Haven,  in  that 
State,  to  a  point  on  the  Harlem  railroad,  in  Westches- 
ter county  in  this  State.    It  constructed  the  part  of  its 


road  in  this  State,  from  the  State  line  to  its  janotiou 
with  the  Harlem  railroad  at  Williams  Bridge,  aitdcY 
the  authority  of  the  act  of  the  Legislature,  chapter  196 
of  the  Laws  of  1846.     When  the  act  of  1848  was  passed, 
the  two  companies  had  entered  into  an  agreement  for 
the  use  by  the  defendant,  for  its  oars,  of  the  tracks  of 
the  Harlem  railroad  from  Williams  Bridge  to  the  oitjr 
of  New  York,  in  which,  among  other  things,  the  Kew 
York  and  Harlem  Railroad  Company  agree  to  fumialk 
the  defendant  corporation  room  for  their  engine-hoase 
at  Thirty-third  and  Forty-second  streets,  not  to   ez- 
exceed  one-half  of  the  real  estate  of  the  former  com- 
pany at  that  place,   for  which  the  defendant  was    to 
pay  as  provided  in  the  agreement.    It  is  claimed  that 
the  Legislature  has  authorized  the  erection  and  use  of 
the  defendant's  structure  on  Forty-sixth  street.    The 
only  express  authority  conferred  by  the  Legislature  is 
found  in  the  sixth  section  of  the  act  of  1848,  above  re- 
ferred to.    The  authority  conferred  by  that  section, 
on  the  face  of  it,  Is  simply  an  authority  to  the  defend- 
ant to  run  their  cars  on  the  Harlem  railroad,  to  the 
city  of  New  York,  upon  such  terms  as  may  be  agreed 
upon  between  the  two  companies.    The  most  obvious 
purpose  of  this  section  was  to  confer  corporate  capac- 
ity upon  the  defendant  to   do  that   which,  without 
legislative  authority,  it  could  not  do,  viz.,  operate  its 
road  beyond  the  terminus  fixed  in  the  act  of  1846,  from 
Williams  Bridge  to  the  city  of  New  Yoric.    But  even 
this  authority  was  not  absolute.  It  could  be  exercised 
only  in  case,  and  upon  the  terms  of  an  agreement  be- 
tween the  two  companies,  for  the  use  by  the  defend- 
ant of  the  tracks  of  the  Harlem  railroad.    Upon  this 
slender  authority  is  based  the  claim  of  the  defendant 
that  the  Legislature  has  authorized  the  injury  in  qu^- 
tion.    The  argument  In  brief  is,  the  Legislature  has 
authorized  the  defendant  to  run  its  trains  into  the 
city  of  New  York,  over  the  Harlem  road;  it  cannot  do 
this  without  an  engine-house  conveniently  located : 
the  power  to  acquire  lands  for  and  to  construct  an  en- 
gine-house is   therefore  incidental   to  the  power  cjl* 
pressly  given ;  the  company  has  exercised  due  care  iu 
its  location,  construction  and  maintenance;  the  an- 
noyances suffered  by  the  plaintiff  are  a  necessary  con- 
sequence of  its  use,  and  therefore  the  principle  ap- 
plies *^  that  an  act  done  under  lawful  authority,  if  done 
in  a  proper  manner,  can  never  subject  the  party  to  an 
action,  whatever  consequences  may  follow.**    We  shall 
pass  without  examination  the  question  whether  the 
authority  given  to  the  defendant  to  purchase  land  for 
an  engine-house  is  implied  in  the  power  conferred  in 
the  sixth  section  of  the  act  of  1848,  to  enter  into  an 
agreement  with  the  Harlem  railroad  for  the  use  of  the 
tracks  of  that  road,  and  to  run  its  cars  thereon  to  the 
city  of  New  York. 

For  the  purpose  of  this  case  we  shall  assume  that 
the  general  power  conferred  included  the  latter  power 
as  incident.  It  is  no  doubt  a  settled  principle  of  the 
law  that  many  things  may  be  done  by  the  owner  of 
land,  causing  consequential  damages  to  his  neighbor, 
for  whioh  the  law  affords  no  remedy.  The  oases  em- 
braced within  this  rule  are  those  either  where  what 
was  done  was  in  the  lawful  and  reasonable  use  by  an 
owner  of  land  of  his  own  properiy,  or  where  the  dam- 
ages suffered,  although  by  possibility  attributable  to 
the  wrongful  act  of  another,  were  too  remote  there- 
from to  justify  the  court  in  treating  the  one  as  the 
sequence  of  the  other.  The  case  before  us  belongs  to 
neither  of  these  categories.  The  defendant's  engine- 
house,  as  maintained,  was  a  palpable  nuisance,  caus- 
ing special  injury  to  the  plaintiff,  for  which,  by  the 
general  rule  of  the  common  law.  she  has  a  right  of  ac- 
tion. The  defendant  however  does  not  rely  for  its 
justification  upon  the  ordinary  rule  governing  the 
rights  of  adjoining  proprietors,  but  as  we  have  said, 
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rests  upon  the  claim  that  tbe  Legislature  has  author- 
ized the  acts  of  which  the  plaintiff  complains,  and  has 
therefore  made  that  lawful  which  otherwise  might  be 
uulawf  ul,  and  has  taken  away  any  remedy  which  the 
plaintiff  otherwise  might  have  had. 

It  is  undoubtedly  true  that  there  are  cases  in  which 
the  Legislature  in  the  public  interest  may  authorize 
and  legalize  the  doing  of  acts  resulting  in  consequen- 
tial injury  to  private  property,  without  providing 
compensation,  and  as  to  which  the  legislative  sanction 
may  be  pleaded  in  bar  of  any  claim  for  Indemnity* 
Indeed,  such  Is  the  transcendent  power  of  Parliament 
that  it  is  the  settled  doctrine  of  the  English  law  that 
uo  court  can  treat  that  as  a  public  or  private  wrong 
which  Parliament  has  authorized,  and  consequently, 
as  stated  by  Blackburn,  J.,  in  Hammersmith^  etc,  R, 
Co,  V.  Brand,  4  H.  L.  Cas.  (E»g.  &  1.  App.)  171,  **  the 
penon  who  has  sustained  a  loss  by  the  doing  of  that 
act  is  without  remedy,  unless  in  so  far  as  the  Legls' 
latare  has  thought  it  proper  to  provide  for  compensa- 
tioii.»» 

The  legislative  power  in  this  country  Is  subject  to  re- 
strictions, but  nevertheless,  private  property  is  fre- 
quently subjected  to  injury  from  the  ececution  of  pub- 
lic powers  conferred  by  statute,  for  which  there  Is  no 
redress.  The  case  of  consequential  injuries  resulting 
from  street  Improvements  authorized  by  the  Iieglsla' 
ture  is  a  familiar  example. 

In  Radcliffe  v.  Mayor^  etc.,  supra,  which  Is  a  leading 
case,  the  corporation  of  Brooklyn  laid  out,  opened  and 
graded  a  street,  under  an  authority  contained  In  the 
charter,  and  the  court  held  that  in  the  absence  of  neg- 
ligence the  city  was  not  liable  for  consequential  dam* 
ages  suffered  by  the  plaintiff  from  the  sliding  down  of 
his  land,  caused  by  the  cutting  down  of  tbe  street,  and 
thereby  removing  the  lateral  support.  The  court  in 
its  opinion  declared  that  it  had  never  been  considered 
that  consequential  damages  to  private  property,  re- 
sulting from  the  opening  and  Improving  streets  or 
highways,  or  other  work  of  a  public  nature,  could  be 
recovered.  The  case  has  been  frequently  followed, 
and  Its  authority  completely  established  by  repeated 
decisions  in  this  State.  It  Is  an  application  of  a  prin- 
ciple well  settled  that  private  Interests  must  yield  to 
the  public  welfare,  but  the  case  carries  to  the  utmost 
limit  the  right  of  the  Legislature,  for  public  reasons, 
to  luterfere  with  private  property  to  the  injury  of  the 
owner,  without  making  compensation. 

The  case  of  Bellinger  v.  N,  Y.  C.  B.  Co.,  23  N.  Y.  42, 
is  another  case  frequently  cited  to  support  the  claim 
that  a  use  of  property  authorized  by  the  Legislature 
cannot,  in  the  absence  of  negligence,  constitute  an  ac- 
tionable Injury.  It  was  an  action  brought  for  the 
flooding  of  the  plalutiff*s  land  on  the  Mohawk  flats, 
caused,  as  was  charged,  by  the  turning  ot  the  water  of 
the  West  Canada  creek  out  of  its  natural  course  by  an 
embankment  constructed  for  the  use  of  the  railroad 
over  the  lowlands  west  of  the  creek.  The  Utlca  and 
Schenectady  Railroad  Company— to  whose  rights  and 
obligations  the  defendant  succeeded — was  created  a 
corporation  by  chapter  294  of  the  Laws  of  1833,  with 
power  to  construct  a  railroad  between  Schenectady 
and  Utlca,  **  on  the  north  side  of  the  Mohawk  river, 
as  far  as  the  village  of  Herkimer.*'  The  charter  au- 
thorized the  directors  to  locate  the  line  where  it  would 
be  most  advantageous  for  the  road  and  file  a  certificate 
of  location,  and  the  charter  declared  that  tbe  line  so 
located  should  be  deemed  the  Hue  on  which  the  road 
should  be  built.  The  company  located  Its  line  on  the 
oreek  at  the  point  m  question.  It  constructed  a 
bridge  across  the  creek,  five  hundred  feet  long,  and 
also  left  a  water-way  eighty-two  feet  wide  In  the  em- 
bankment, for  the  passage  of  water  In  time  of  flood. 
The  freshet  which  flooded  the  plaintiff's  land  occurred 


at  the  time  of  breaking  up  of  the  Ice  of  the  creek  In 
the  spring.  It  was  shown  that  Ice  and  water  flowed 
and  was  forced  upon  the  plidntlff  s  premises  at  the 
breaking  up  of  the  creek  in  1799,  and  again  in  1813,and 
on  three  occasions  after  the  road  was  built,  between 
1885  and  1866.  There  was  some  evidence  tending  to 
show  that  the  flooding  in  question  was  occasioned  by 
the  embankment  and  the  want  of  sufliclent  apertures 
for  the  passage  of  the  water.  The  plaintiff  recovered 
a  verdict  and  the  Jadgment  was  reversed  by  this  court 
on  the  ground  of  the  rejection  of  evidence  offered  by 
tbe  defendant,  bearing  upon  the  point  whether  the 
embankment  and  bridge  were  carefully  and  skillfully 
constructed. 

It  was  claimed  by  the  counsel  for  the  plaintiff  that 
this  was  an  Immaterial  issue.  The  court,  in  its  opin- 
ion, conceded  that  according  to  the  general  rule  of 
law.  If  the  structure  of  the  defendant  caused  the  in- 
jury, it  would  be  liable  Irrespective  of  negligence,  but 
held  that  as  the  company  was  authorized  by  statute  to 
construct  its  road  across  the  creek  at  the  point  where 
it  was  located,  it  was  liable  only  for  such  consequen- 
ces as  were  attributable  to  a  failure  to  exercise  due 
care  and  skill  in  executing  the  statute  authority. 

Thecaseof  BfZ/iiiffsrv.  ^.  Y.  C.  R.  Co.  is  perhaps 
the  strongest  case  to  be  foundiin  our  reports,  of  the 
application  of  the  doctrine  that  a  statutory  authority 
justifies  acts  which|otherwise  would  give  a  right  of  ac- 
tion. But  it  will  be  noticed  that  it  was  a  case  where 
the  line  of  the  road  was  fixed  by  the  charter.  It  was 
necessary,  In  constructing  the  road  on  that  Hue,  to 
cross  the  creek  on  a  bridge,  and  the  lowlands  upon  an 
embankment.  The  flooding  of  the  plaintiff's  premises 
was  an  unusual  occurrence,  and  the  evidence  was  very 
slight  that  It  was  caused  by  the  structures  of  the  de- 
fendant. It  was  under  these  circumstances  that  the 
court  reached  its  conclusion  that  the  damages  suffered 
by  the  plaintiff  were  not  recoverable  In  the  absence  of 
negligence  on  the  part  of  the  defendant  in  the  con- 
struction of  the  road. 

But  the  statutory  sanctL  n  which  will  justify  an  in- 
jury to  pr'vate  property  must  be  express,  or  must  be 
given  by  clear  and  unquestionable  implication  from 
the  powers  expressly  conferred,  so  that  it  can  fairly  be 
said  that  the  Legislature  contemplated  the  doing  of 
the  very  act  which  occasioned  the  injury.  This  Is  but 
an  application  of  the  reasonable  rule  that  statutes  in 
derogation  of  private  rights,  or  which  may  result  In 
Imposing  burdens  upon  private  property,  must  be 
strictly  construed.  For  it  cannot  be  presumed  from 
a  general  grant  of  authority,  that  the  Legislature  in- 
tended to  authorize  acts  to  the  injury  of  third  per- 
sons, where  no  compensation  is  provided,  except  upon 
condition  of  obtaining  their  consent.  This  construc- 
tion of  s'-atutory  powers  applies  with  peculiar  force  to 
grants  of  corporate  powers  to  private  corporations, 
which  are  set  up  as  a  justiflcation  for  acts  to  the  detri- 
ment of  private  property. 

In  the  case  of  Gordiicr  v.  SVustees  o/  ViUage  of  ^cti>- 
burgh,  2  Johns.  Ch.  162,  the  chancellor  granted  an  In- 
junction to  prevent  the  village  of  Newburgh  from  di- 
verting the  water  of  a  stream,  under  an  act  of  the  Leg- 
islature which  authorized  in  general  terms  the  taking 
of  water  for  the  use  of  the  village,  and  which  provided 
for  compensation  to  the  owner  of  land  on  which  the 
spring  or  source  of  supply  was  situated,  bat  made  no 
provision  for  compensation  to  the  owner  of  land  be- 
low, through  which  the  stream  passed.  Wlien  thU 
case  arose,  there  was  no  provision  In  the  Constitution 
of  the  State  prohibiting  the  taking  private  property 
for  public  use  without  compensation.  But  the  chan- 
cellor held  that  the  making  of  compensation  was  an 
indispensable  attendant  of  the  exercise  of  the  pabi  ic 
right,  and  what  is  more  material  to  our  present  pur- 
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pose,  he  declared  that  the  Legislature  oould  not  have 
iiiteuded,  bj  the  general  powers  conferred,  to  violate 
or  interfere  with  private  rights. 

The  same  principle  is  stated  with  unusual  force  of 
language  by  Chief  Justice  Marshall  in  TJ,  S.  v.  Fisher, 
2  Crauch,  890.  He  says :  "  Where  rights  are  infringed, 
where  fundamental  principles  are  overthrown,  where 
the  general  system  of  the  laws  is  departed  from,  the 
legislative  intention  must  be  expressed  with  Irresisti- 
ble clearness  to  induce  a  court  of  Justice  to  suppose  a 
design  to  effect  such  objects." 

What  may  be  a  sufficient  statutory  sanotion  for  acts 
which  injuriously  affect  general  public  rights  or  in- 
dividual property  is  illustrated  by  cases  which  hold 
that  an  authority  to  construct  a  railroad  and  use  loco- 
motives thereon  takes  away  any  remedy  by  indict- 
ment or  private  action,  for  such  consequences  as  neces- 
sarily result  from  the  use  of  locomotives,  such  as  noise, 
vibration,  etc.,  although  no  oompenoatlon  is  provided. 
Rexv.  Pease,  4  Bam.  &  Adol.  80;  Vaughan  v.  Taff 
Vale  Co.,  5  Hurlst.  &  Norm.  079;  Hammersmith  R.  Co. 
V.  Brand,  supra. 

There  are  two  recent  English  cases  which  apply 
with  great  distinctness  the  prlncinlo  that  a  statutory 
sanction  cannot  be  pleaded  in  justification  of  acts 
which,  by  the  general  rules  of  law,  constitute  a  nuis- 
ance to  private  property,  unless  they  are  expressly  au- 
thorized by  the  statute  under  which  the  justification 
Is  made,  or  by  the  plainest  or  most  necessary  implica- 
tion from  the  powers  expressly  conferred.  These  are 
the  cases  of  Hill  v.  Managers  of  Metropolitan  Asylum 
District,  4  Q.  B.  Div.  433;  8.  C,  on  appeal,  6  App.  Cas. 
198,  and  Truman  v.  Londofi  &  Brighton  By.  Co.,  25  Ch. 
Div.  423. 

The  case  of  HiU  v.  Managers  of  Metropolitan  Asylum 
District  was  an  action  for  damages  and  for  an  injunc- 
tion to  restrain  the  use  of  a  small-pox  hospital,  estab- 
lished by  the  defendants  under  direction  of  the  poor 
law  board,  under  authority  of  the  metropolitan  poor 
act  of  18G7.  The  act  of  Parliament  authorized  the 
erection  of  asylums  for  sick,  Intlrm  and  insane  paupers 
in  the  Metropolitan  asylum  district  in  London,  to  be 
designated  by  the  poor  law  board,  and  authorized 
the  purchase,  leasing  or  filling  up  of  buildings  for  the 
purpose;  and  the  act  referred  to  small-pox  patients  as 
among  the  class  of  persons  to  be  provided  for.  The 
managers,  under  the  direction  of  the  poor  law  board, 
erected  a  hospital  for  small-pox  patients  near  premises 
of  the  plaintiff*.  The  jury  found  that  the  hospital  was 
a  nuisance,  occasioning  damage  to  the  plaintilF.  The 
court,  on  the  hearing,  granted  an  injunction,  and  the 
case  was  appealed  to  the  House  of  Lords,  where  it  re- 
ceived great  consideration,  and  the  Judgment  was  af- 
firmed. The  defendants  justified  under  the  act  of 
Parliament.  The  judges  pronouncing  opinions  con- 
ceded, that  according  to  the  settled  doctrine  of  the 
English  law,  if  Parliament  had  expressly  authorized 
the  construction  of  the  hospital  upon  the  very  site 
where  it  was  located,  its  use  in  the  manner  and  for 
the  purpose  contemplated  could  not  be  restrained  by 
io Junction,  except  in  so  far  as  it  was  negligent, 
although  such  use  should  constitute  a  nuisance  at  com- 
mon law,  and  no  compensation  would  be  due  in  re- 
spect of  injury  to  private  rights  unless  provided  for 
in  the  act.  But  it  was  held  that  the  statutory  sanc- 
tion sufficient  to  justify  the  creation  of  a  nuisance 
must  be  express ;  that  the  particular  land  or  site  for 
the  hospital  must  have  been  defined  in  the  act,  or  as 
held  by  one  of  the  judges,  it  must  appear  that  the  act, 
while  defining  certain  general  limits,  could  not  be 
complied  with  at  all  without  creating  a  nuisance,  and 
its  performance  was  made  imperative.  In  the  House 
of  Lords  opinions  were  pronounced  by  Lord  Chancel- 
lor Selbome,  Lord  Blackburn  and  Ix>rd  Watson,  all 


concurring  in  substantially  the  same  view.  Lord 
Watson  said :  '*  If  the  order  of  the  Legislature  can  be 
implemented  without  nuisance  they  cannot,  ia  my 
opinion,  plead  the  protection  of  the  statute ;  and  on 
the  other  hand,  it  is  insufficient  for  their  protection 
that  what  is  contemplated  by  the  statute  cannot  be 
done  without  nuisance,  unless  they  are  also  able  to 
show  that  the  Legislature  has  directed  it  to  be  done. 
Where  the  terms  of  the  statute  are  not  imperative, 
but  permissive,  when  it  is  left  to  the  discretion  of  the 
persons  empowered  to  determine  whether  the  general 
powers  committed  to  them  shall  be  put  into  execation 
or  not,  I  think  the  fair  inference  is  that  the  Legisla- 
ture intended  that  discretion  to  be  exercised  in  strict 
conformity  with  private  rights,  and  did  not  intend  to 
confer  license  to  commit  nuisance  in  any  place  inrhich 
might  be  selected  for  that  purpose.*' 

The  case  of  Truman  v.  Londojh  &  Brighton  By.  Co. 
was  also  an  action  for  damages  and  for  an  injunction 
to  restrain  a  nuisance  created  by  the  maintenance,  by 
the  defendant,  of  cattle-yards  at  its  station  at  East 
Cry  den.  The  defendant  was  authorized  by  ita  char- 
ter to  purchase  lands  in  such  places  as  it  should  deem 
eligible  for  the  purpose  of  providing  station  yards  for 
loading  and  unloading  cattle,  etc.  It  purchased  lands 
for  that  purpose  adjoining  its  East  Ciyden  station, 
but  near  the  dwelling  of  the  plaintiff.  The  court 
found  that  the  company  acted  bona  fide  in  selecting 
the  site,  and  conducted  the  business  with  all  practic- 
able care,  but  also  found  that  it  created  a  nuisance  to 
the  plaintiff,  and  granted  the  injunction.  The  case 
arose  after  the  decision  in  HUIt.  Managers  of  Metro- 
politan Asylutn  District,  and  was  decided  upon  the 
principles  there  laid  down.  It  is  manifest  that  these 
cases,  if  well  decided,  completely  answer  the  defense 
in  the  present  case.  See  also  Queen  v.  Bradford  Ka9. 
Co.,  6  Best  &  Smith,  631;  Attomey-Oeneral  v.  Colney 
Hatch  Lunai,ic  Asylwn,  L.  R.,  4  Ch.  App.  147;  Hooker 
V.  N.  H.  &  N.  JR.  Co.,  14  Conn.  146;  S.  C,  15   id.  312. 

The  authority  conferred  upon  the  defendant  by  the 
sixth  section  of  the  act  of  1848,  to  run  its  trains  over 
the  Harlem  railroad,  was  not,  however  broadly  con- 
strued, a  legislative  sanotion  to  commit  a  nuisance 
upon  private  property.  The  authority  expressly  given 
was  not  absolute,  but  conditional  upon  obtaining  the 
consent  of  the  Harlem  railroad.  It  could  not  be 
known  by  the  Legislature  that  the  building  of  an  en- 
gine-house would  necessarily  interfere  with  private 
rights.  However  necessary  it  may  be  for  the  defend- 
ant that  its  engine-house  should  t>e  located  where  it 
is,  this  constitutes  no  Justification  for  the  injury  suf- 
fered by  the  plaintiff^  nor  is  It  any  answer  to  the  ac- 
tion, that  it  exercises  all  practicable  care  in  its  manage- 
ment. It  may  have  the  right,  which  it  claims,  to  ac- 
quire lands  by  purchase  for  the  accommodation  of  its 
business,  but  it  must  secure  such  a  location  as  will  en- 
able it  to  conduct  its  operations  without  violating  the 
Just  rights  of  others.  Public  policy  indeed  requires 
that  in  adjusting  the  mutual  relations  between  rail- 
road companies  and  individuals,  courts  should  not 
stand  upon  the  assertion  of  extreme  rights  on  either 
side,  but  in  this  case  the  facts  leave  no  room  for  doubt 
that  the  plaintiff  has  suffered  a  substantial  and  unau- 
thorized injury. 

The  case  of  Baltiinore  &  Potofinac  B.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  817,  fully  supporte  the  con- 
clusion we  have  reached  in  the  case,  and  the  able  opin- 
ion of  Mr.  Justice  Field  in  that  case  vindicates  the 
right  of  private  property  to  protection  against  sub- 
stantial invasions  undercolor  of  corporate  franchises. 

The  Judgment  should  be  reversed  and  a  new  trial 
ordered. 

All  concur. 

Judgment  reversed. 
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NEW  YORK  COURT  OF  APPEALS  ABSTRACT, 

APPBAIi— ORDER  AV7IRMINO  JUDOMRNT  ON  CERTIO- 
RARI—OFFICE  A^TD  OPPICER  — **  DETAIIiBD   FIREMAN** 

— REMOVAL.— (1)  The  order  of  the  General  Term  in 
this  case  is  appealable.  It  atfirms  a  judgment  ren- 
dered at  SpeoifU  Term  on  certiorari^  which  was  in  the 
following  words .  **  It  la  ordered  and  adjudged  that 
the  respondents  have  judgment  on  the  return,  and 
that  their  action  in  removing  relator  from  said  depart- 
ment of  fire  and  buildings  is  in  every  respect  affirmed, 
and  that  said  writ  of  certiorari  be  quashed  with  $10 
costs.*'  An  order  which  simply  quashes  a  common- 
law  certiorari  has  often  been  held  not  to  be  appealable 
to  this  court,  because  the  issuing  of  the  writ  rests  In 
the  discretion  of  the  court,  and  consequently  it  can  in 
its  discretion  recall  or  quash  the  writ  without  passing 
upon  the  validity  of  the  proceedinfi:8  sought  to  be  re- 
viewed. The  case  of  People  v.  Stllwell,  19  N.  T.  531, 
fell  within  that  principle.  There  was  no  hearing  upon 
the  return,  and  no  adjudication  upon  the  merits,  but 
the  decision  was  rendered  on  a  motion  to  quash  the 
writ,  which  motion  was  granted.  In  the  opinion,  it  is 
true,  the  validity  of  the  proceedings  sought  to  be  re- 
viewed was  considered,  and  the  court  held  that  the 
writ  had  been  improvidently  issued.  But  the  order 
simply  quashed  the  writ  and  did  not  adjudicate  upon 
the  validity  of  the  proceeding.  The  cases  of  People, 
exrel.  Davis,  v.  Hill,  63  N.  Y.  547;  People,  ex  rel 
Waldman.  V.  Board  of  Police  Com*rs,  82  id.  506;  and 
People,  ex  rel.  Hamman,  v.  Board  of  Tax  Com'rs,  85 
id.  655,  were  of  the  same  desoription.  But  In  the  case 
of  People  V.  Board  of  Assessors,  39  id.  88,  although  the 
order  concluded  by  directing  that  the  writ  be  quashed, 
that  ooDolusion  was  preceded,  as  in  the  present  case, 
by  an  adjudication  that  the  proceeding  brought  up  by 
the  writ  was  valid  and  free  from  error,  and  the  judg- 
ment quashing  the  writ  was  not  rendered  in  the  exer- 
cise of  the  discretion  of  the  court,  and  on  the  ground 
that  the  proceeding  ought  not  to  be  reviewed  by  the 
writ,  but  on  the  ground  that  the  allegations  of  error 
were  not  sustained.  This  decision  was  held  to  present 
a  question  of  law  reviewable  in  this  court.  To  the 
same  eifBOt  was  the  case  of  People,  ex  rel.  Allen,  v. 
Knowles,  47  N.  Y.  415,  420.  {2)  We  must  therefore 
consider  the  question  of  the  validity  of  the  proceeding 
of  the  board  removing  the  relator.  If  be  was  legally 
appointed  a  member  of  the  fire  department,  it  is  not 
disputed  that  his  removal  was  illegal,  inasmuch  as  the 
power  of  the  commissioners  to  remove  a  member  of 
the  department  can  only  be  exercised  on  conviction 
of  the  member  of  some  of  the  offenses  specified  in  sec- 
tion 14  of  title  13  of  the  charter  of  ihe  city  of  Brooklyn 
(Laws  of  1878^  oh.  863),  and  in  the  case  of  the  relator 
there  was  no  such  conviction.  He  was  removed  by  a 
simple  resolution  without  trial  or  notice,  or  even  any 
charge  having  been  made  against  him.  The  only 
ground  upon  which  the  board  claim  that  their  action 
should  be  sustained  is  that  his  appointment  was  in- 
valid for  the  reason  that  he  was  appointed  as  ''a  de- 
tailed fireman,'*  and  as  no  such  office  existed  he  was 
dismissed  by  the  boc^d.  That  position  was  sustained 
by  the  General  Term  In  their  opinion,  and  they  held 
that  consequently  the  removal  was  regular  and  proper. 
We  think  that  the  case  of  Peunie  v.  City  of  Brooklyn, 
decided  by  the  City  Court  of  Brooklyn,  and  affirmed 
in  this  court,  determines  the  question  adversely  to 
the  respondents.  The  appointment  of  Pennie  was 
precisely  the  same  as  that  of  the  present  relator.  Both 
were  appointed  by  resolution,  ''  detailed  **  firemen, 
and  both  were  removed  by  resolution,  without  other 
cause  than  the  alleged  invalidity  of  such  an  appoint- 
ment. Pennie  sued  out  a  writ  of  certiorari^  and  the 
opinion  of  the  General  Term  of  the  Second  Depart- 
ment, a  copy  of  which  is  among  the  appeal  papers  in 


the  case  of  Pennie  v.  City  of  Brooklyn,  on  file  with 
the  clerk  of  this  court  (vol.  62)  states  *'  the  relator 
Henry  Pennie,  was  removed  by  resolution  because  he 
was  appointed  a  detailed  fireman,  a  position  not  known 
to  the  law.  This  is  quite  frivolous;  if  he  were  a  fire- 
man his  office  was  known  to  the  law,and  detailed  here 
means  nothing  more  than  selected.'^  The  proceedings 
were  thereupon  reserved,  and  Pennie  afterward 
brought  an  action  in  the  City  Court  of  Brooklyn,  for 
his  sfdary  during  the  time  of  his  exclusion.  The  same 
point  was  urged  on  the  trial  of  that  action,  and  a  mo- 
tion for  a  nonsuit  was  made  on  the  ground  as  stated 
in  the  case  on  appeal,  '*  that  the  position  of  detailed 
fireman  is  a  position  unknown  to  the  law,  and  that  the 
resolution  of  the  commissioners  removing  the  plaintiff 
is  effectual."  The  motion  was  denied,  and  exception 
taken,  and  a  verdict  for  the  plaintiff  was  directed,  and 
on  appeal  to  this  court  the  judgment  entered  on  the 
verdict  was  affirmed.  Pennie  v.  City  of  Brooklyn,  97 
N,  Y.  654.  The  cases  are  identical,  and  we  see  no 
ground  upon  which  the  proceedings  of  the  board  can 
be  sustained.  People  v.  Corners  of  Fire  DepartmenL 
Opinion  by  Rapallo,  J. 

Constitutional  law— appeam  from  New  York 
City  Court— act  1866,  ch.  408.— The  act  of  1866  (ch. 
408),  in  so  far  as  it  permits  an  appeal  from  the  City 
Court  direct  to  the  Court  of  Appeals  without  requir- 
ing that  they  first  be  subjected  to  review  by  the  Court 
of  Common  Pleas  is  unconstitutional.  Oct.  26,  1886. 
Huikoffy.  Demorest.    Opinion  by  Rapallo,  J. 

Costs— ALLOW AN0B8  in  divorcb  oases.— In  an  ac- 
tion for  an  absolute  divorce,  the  referee  appointed  to 
try  the  issues  reported  in  favor  of  the  husband  and 
against  the  wife,  and  amotion  was  made  by  the  wife 
before  judgment  in  the  action  for  an  allowance  for 
counsel  fees  and  expenses  incurred  and  to  be  incurred 
in  the  action,  and  an  allowance  of  $3,500  was  made  for 
that  purpose.  Heldt  that  the  order  was  unauthorized, 
since  such  allowance  could  not  be  sa'.d  to  be  necessary 
to  enable  the  wife  to  defend  an  action  which  she  had 
defended  without  the  aid  of  such  allowance.  The  au- 
thority to  make  such  an  allowance  during  the  pend- 
ency of  the  action  rests  entirely  upon  the  statute 
(Code,  %  17C9),  which  provides  that  the  court  may> 
during  the  pendency  of  an  action,  '*  from  time  to  time 
make  and  modify  an  order  or  orders  requiring  the 
husband  to  pay  any  sum  or  sums  of  money  necessary 
to  enable  the  wife  to  cany  on  or  defend  the  action.'* 
The  purpose  of  the  statute  is  to  furnish  the  wife  means 
to  carry  on  her  action,  or  to  defend  the  same  during 
the  pendency  thereof.  The  allowance  looks  to  the  fu- 
ture. There  can  be  no  necessity  for  an  allowance  to 
make  a  defense  which  has  already  been  made  or  solely 
to  p>iy  expenses  already  incurred.  There  Is  ample 
power  in  the  court  to  make  allowance,  from  time  to 
time,  to  enable  a  wife  to  carry  on  her  defense,  and 
when  she  needs  money  for  that  purpose  she  must  ap- 
ply for  it.  But  if  she  has  succeeded  In  making 
her  defense  from  her  own  means,  or  upon 
her  own  credit,  she  cannot,  before  judgment,  whiie 
the  action  is  pending,  have  an  order  compelling  her 
husband  to  pay  such  expenses;  and  there  is  no  statu- 
tory authority  in  the  court  to  make  such  an  order,and 
thus  to  compel  him  to  pay  her  debts.  We  confine  our 
decision  to  the  precise  facts  of  this  case  as  they  appear 
in  the  record.  We  have  no  doubt  that  an  allowance  ta 
a  wife  during  the  pendency  of  the  action  for  some 
past  expense  might  be  authorized  if  it  were  shown 
that  its  payment  was  necessary  to  enable  her  to  fur- 
ther carry  on  the  action,  or  her  defense  thereto.  Oct. 
29,  1886.  Deadleston  v.  Beadleston,  Opinion  by 
Earl,  J. 

Criminal  law— evidence— oallinq  attention  to 

PARTICULARFACTS— 8PEC1PI0  ACTS  OF  VIOLENCE.— (1 
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Ou  a  orimiual  trial  the  court  may  iu  Its  diBoretion  allow 
the  diBtriot  attorney  to  call  the  atteutiou  of  wituessee 
for  the  proseoatlou  to  particular  facta  after  thej^wich- 
out  iiiterraptioD,  have  goue  through  the  story  of  the 
inoideuts  relating  to  a  homicide.  (2)  On  a  trial  for  mur- 
der the  defense  offered  to  show  that  deceased  treated 
hisidomestio  animals  with  cruelty.  HelcL,  that  the  evi- 
dence was  properly  excluded.  Although  after  evi- 
dence has  been  given  tending  to  show  that  a  homicide 
was  committed  in  self-defense,  proof  of  the  general 
reputation  of  the  deceased  for  quarrelsomeness 
and  violence  may  be  given,  the  evidence  must 
l>e  confined  to  proof  of  general  reputation,  and  evi- 
dence of  specific  acts  of  violence  toward  third  persons 
Is  inadmissible.  People  v.  Lamb,  2  Keyes,  871 ;  Eggler 
V.  People.  66  N.  Y.  643;  Thomas  v.  People,  67  id.  218. 
On  a  trial  for  murder,  evidence  that  deceased  robbed 
his  father  as  he  lay  in  his  coffin  of  his  grave  clothes, 
and  wore  them  at  his  funeral,  is  properly  excluded  as 
irrelevant  and  immaterial.  Oct.  26,  1886.  People  y. 
Druse.    Opinion  by  Andrews,  J. 

OliBOMARGAKINE— CHABOB    TO   JURY.— Upon 

the  trial  of  an  indictment  charging  the  defendant  with 
having  violated  section  7  of  chapter  183,  Laws  of  1885^ 
the  court  submitted  to  the  jury  the  bare  question 
whether  the  defendant  had  sold  an  article  known  as 
oleomargarine,  an  article  not  made  from  pure  unadul- 
terated milk  or  cream,  and  charged  that  if  he  had  he 
was  guilty  under  the  law.  Held,  error;  that  the  de- 
fendant could  only  be  convicted  of  selling  an  article 
manufactured  in  imitation  or  semblance  of  butter, 
and  that  it  was  error  to  ignore  that  fact  in  the  in- 
structions to  the  juay.  Oct.  29, 1886.  People  v.  Aretia- 
berg.    Opinion  by  Finch,  J. 

ExBCUTOK— AS  WITNESS— Code,  §829.— One  H.  was 
executor  under  the  will  of  John  Wilson,  deceased,  and 
also  a  legatee  therein.  He  presented  the  will  for  pro- 
bate and  offered  himself  as  a  witness  to  prove  personal 
conversations  and  transactions  had  by  him  with  the 
testator  at  the  time  of  its  preparation  iu  relation  to 
its  contents  and  execution.  It  was  objected  that  he 
was  incompetent  under  section  829  of  the  Code  of 
Civil  Procedure  to  testify  to  such  transactions  and 
conversations  both  as  a  party  to  the  proceeding  and 
also  by  reason  of  his  interest  iu  the  event.  The  pro- 
ponent therefore  put  In  evidence  a  release  to  the  ad- 
ministrator of  his  interest  as  legatee  under  the  will. 
The  objection  was  thereupon  overruled  by  the  surro- 
gate, and  this  is  now  alleged  as  error.  We  think  the 
questions  presented  have  been  settled  by  authority 
against  the  contention  of  the  appellant.  The  interest 
which  the  witness  might  have  taken  as  legatee  under 
the  will  was  effectually  discharged  by  the  release.  It 
was  an  instrument  under  seal  importing  a  considera- 
tion, and  its  effect  was  to  swell  the  residuum  of  the  es- 
tate and  increase  the  amount  to  be  distributed  under 
the  provisions  of  the  will.  The  residuary  legatee  took 
nothing  thereby  in  the  right  of  the  legatee,  and  did  in 
no  sense  succeed  to  the  sum  derived  from,  through  or 
under  any  right  of  the  legatee.  Neither  was  the  wit- 
ness incompetent  by  reason  of  being  a  party  to  the 
proceeding,  or  as  being  interested  by  way  of  commis- 
sions as  executor.  It  was  held  in  the  case  of  Children's 
Aid  Society  v.  Loveridge,  70  N.  Y.  887,  that  an  execu- 
tor was  not  such  a  party  to  the  proceedings  to  prove  a 
will  as  would  preclude  him  from  testifying  to  per- 
sonal transactions  with  the  deceased  testator  within 
the  spirit  and  meaning  of  section  399  of  the  Code  of 
Procedure.  Neither  did  his  right  to  compensation  as 
executor  render  him  Incompetent  by  reason  of  inter- 
est to  testify  to  such  transactions.  This  ruling  was 
approved  and  followed  in  Rugg,  83  N.  Y.  692.  The 
same  question  was  decided  in  a  similar  manner  In 
Reeve  v.  Crosby,  3  Redf.  74.  In  MoDonoughV.  Lough- 


lin,  20  Barb.  238,  the  proposed  witness  was  an  ezeou- 
tor  and  trustee  under  the  will  as  well  as  a  subsoribiiig 
witness.  The  question  was  whether  the  exeoatioo  of 
the  will  could  i>e  proved  by  him  without  woridiifca 
forfeiture  of  his  appointment  as  executor  and  tbe  <to- 
vlse  to  him  as  trustee  under  2  Rev.  Stat.  66,  1 60, 
avoiding  any  beneficial  devise,  legacy,  interest  or  ap- 
pointment to  subscribing  witnesses.  It  was  held  that 
it  could,  inasmuch  as  the  devise  to  him  was  in  tmat, 
he  taking  no  beneficial  interest  therein,  and  bis  ap- 
pointment as  executor  was  fiduciary  and  not  for  his 
own  benefit.  It  was  said  that  the  commissions  were 
given  by  statute  as  compensation  for  services,  and  did 
not  accrue  to  tbe  executor  as  a  gratuity  by  force  of  tbe 
will.  The  claim  and  appointment  were  not  beoefieial 
within  the  meaning  of  the  statute.  It  is  said  in  tbe 
same  case  that  the  doctrine  of  the  English  courts  is 
to  the  same  effect,  citing  I  Mod.  107;  Lowe  v.  Jolliflls, 
1  W.  Blackst.  366;  Holt  v.  Tyrrell,  1  Barnard  (K.  B.), 
12;  Bettison  v.  Bromley,  12  East,  260.  We  find  do 
cases  in  this  State  confiicting  with  the  principles  laid 
down  In  those  referred  to.  In  Lane  v.  Lane,  96  K.Y.  48I* 
the  proposed  witness  was  not  only  an  executrix  but 
also  a  legatee,  and  It  was  properly  held  she  not  having 
released  her  claim  as  legatee,  that  she  was  an  inter- 
ested party.  Oct.  26,  1886.  Matterof  ma  of  Wilson. 
Opinion  by  Ruger,  C.  J. 

Executor  and  administrator— liabiutt  fob 
AC3TS  OF  co-bxecutor.— Where  the  funds  of  an  estate 
were  originally  in  the  hands  of  one  of  the  executors, 
or  paid  to  him  in  the  due  course  of  administration, 
and  there  is  nothing  to  excite  suspicion  as  to  the  in- 
tegrity or  responsibility  of  such  trustee,  or  to  create  a 
belief  that  the  funds  have  been  improperly  used  or  in- 
vested, his  co-executor  or  co-trustee  is  not  chargeable 
with  his  wrongful  use  of  the  fund.  Where  however 
au  executor  knowingly  assents  to  the  misapplication 
of  the  trust  funds  by  hlA  co-executor,  or  negligently 
suffers  him  to  receive  and  waste  the  estate  when  he 
has  the  means  of  preventing  it  by  proper  care,  be  t>e- 
comes  liable  for  a  resulting  loss.  Croft  v.  Williams, 
88  N.  Y.  384;  McCabe  v.  Fowler,  84  id.  314.  The  gen- 
eral rule  as  to  the  liability  of  one  executor  or  trustee 
for  the  acts  of  his  co-executor  or  trustee  is  laid  down 
in  Williams  Executors  (6th  Am.  ed.  1820),  9,  as  fol- 
lows :  "  A  devoittavit  by  one  of  two  executors  shall  not 
charge  his  companion,  provided  he  has  not  intention- 
ally or  otherwise  contributed  to  it,  for  the  testator, 
having  misplaced  his  confidence  In  one,  shall  not  op- 
erate to  the  prejudice  of  the  other."  For  the  devas' 
tavit  of  an  executor  or  trustee,  his  co-executor  or  co- 
trustee is  not  liable  unless  it  appears  that  he  had 
knowledge  of  or  assented  to  the  acts  done,  or  had  no- 
tice which  should  have  excited  his  suspicion  and  put 
him  on  inquiry.  This  rule  is  fully  sustained  by  the 
authorities.  Sutherland  v.  Brush,  7  Johns.  Ch.  17: 
Sherman  v.  Parish,  53N.  Y.  483;  Adair  v.  Brimmer, 
74  Id.  539;  Peter  v.  Beverly,  10  Pet.  632;  Ormiston  v. 
Olcott,  84N.  Y.339;  McCabe  v.  Fowler,  13  id.  814; 
McKim  V.  Aulback,  130  Mass.  481;  Croft  v.  Williams, 
88  N.  Y.  384.  Oct.  12. 1886.  Wilmerding  v.  McKesson. 
Opinion  by  Miller,  J. 

PRACTIGB  —  MAKING  CASE  —  FILING    EZCBPTION8— 

Cods,  %  998— ruub  32  Sup.  Ct.— This  was  an  equitable 
action  to  remove  the  cloud  of  a  mortgage  from  certain 
property  of  the  plaintiff  situated  in  Brooklyn.  The 
action  was  tried  at  a  Special  Term  of  the  Supreme 
Court,  and  judgment  was  ordered  in  favor  of  the  de- 
fendant, which  was  entered  on  the  28th  day  of  April, 
1886.  On  the  same  day  copies  of  the  judgment,  and 
the  order  dismiseing  the  complaint,  and  notice  of  the 
entry  of  each,  were  served  upon  the  plaintiff's  attor- 
ney. On  the  28th  day  of  May  the  plaintiff  served  upon 
defendant's  attorney  a  notice  of  appeal  from  the  Jud?- 
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ment  tbus  eutered  to  the  Qeiieral  Term.    The  defend' 
ants  attorney  noticed  the  appeal  for  argumeut,  and 
also  gave  notice  of  a  motion  that  he  would  move  for 
an  order  dismissing  the  appeal,  and  that  the  cause  be 
atrtoken  from  the  calendar,  and  his  judgment  be  af- 
firmed, with  costs,  on  the  ground  that  no  case  had 
been  made   and  served.    The    motion   was  opposed 
upon  affidavits  of  plaintifTs  attorney,  that  the  decis- 
ion, consisting  of  findings  of  fact  and  conclusions  of 
law  made  by  the  judge  presiding  at  the  Special  Term, 
had  been  filed  with  the  cleric,  but  that  a  copy  thereof 
had  never  been  served  upon  him,  and  that  thus  plain- 
tifTs time  to  serve  a  case  had  not  expired.    The  Gen- 
eral Term  granted  the  motion  dismissing  the  appeal 
with  costs  of  motion,  and  ordered  that  the  judgment 
be  ofllrmed,  with  costs  of  appeal,  unless  within  twenty 
days  thereafter  the  appellant  should  apply  to  the  Spec- 
ial Term  for  leave -to  make  and  serve  a  case  on  appeal, 
and  that  if  such  application  should  be  granted,  the 
appeal  should  not  be  dismissed,  but  the  cause  should 
go  over  the  term  and  be  argued  at  the  next  General 
Term.    We  are  of  opinion  that  the  learned  General 
Term   misapprehended   the  practice.    The  notice  of 
tho  entry  of  judgment  which  the  defendant's  attorney 
served  upon  the  plaintifTs  attorney  limited  the  right 
to  appeal   to  thirty  days,  under  section  1351  of  the 
Code,  which  provides  that  an  appeal  to  the  G^eneral 
Term  *'must  be  taken  within  thirty  days  after  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the 
judgment  or  order  appealed  from,  and  a  written  no- 
tice of  the  entry  thereof,"  and  it  had  no  other  effect; 
and  within  the  time  limited  the  appeal  was  brought. 
The  plaintiff  was  not  obliged  to  prepare  a  case  to  be 
settled,  as  required  by  section  W7  of  the  Code,  but  he 
could  file  exceptions  under  section  994  of  the  Code  to 
the  findings  of  the  trial  judge  upon  questions  of  law, 
and  could  have  his  appeal  heard  upon  those  exceptions 
without  any  case,  as  provided  by  section  998  of  the 
Code.    At  the  time  plaintiff*s  appeal  was  dismissed  at 
the  General  Term,  the  time  for  filing  exceptions  to 
the  findings  of  law  had  not  expired.    According  to 
section  994,  those  exceptions  could  be  taken  and  filed 
any  time  before  the  expiration  of  ten  days  after  ser- 
vice upon  plaintifTs  attorney  of  a  copy  of  the  decision 
of  the  court,  and  a  written  notice  of  the  entry  of  judg- 
ment thereupon.    A  copy  of  the  decision  has  never 
been  served  upon  plaintifTs  attorney,  and  hence  his 
time  for  filing  exceptions  to  the  filings  of  the  judge 
has  not  been  limited,  and  has  not  expired.    The  court 
at  General  Term  therefore  had  no  right  to  dismiss  his 
appeal,  conditionally  or  otherwise.    The   defendant 
must  serve  upon  the  plaintifTs  attorney  a  copy  of  the 
decision  of  the  court,  and  then,  unless  plaintifTs  at- 
torney files  and  serves  his  exceptions  within  the  time 
limited  by  law,  his  appeal  may  be  dismissed.    Nor  has 
the  plaintifTs  time  to  make  a  case  been  limited  as  re- 
quired by  rule  32  of  the  Supreme  Court.  That  rule  pro- 
vides that  if  the  trial  is  before  the  court  or  a  referee 
a  case  may  be  made  and  a  copy  thereof  served  upon 
the  opposite  party,  **  within  ten  days  after  the  service 
of  a  copy  of  the  decision  or  report,  and  written  notice 
of  the  entry  of  judgment  thereon.'*    It  would  there- 
fore appear  that  at  the  time  plaintifTs  appeal  was  dis- 
missed he  was  not  in  default  for  not  filing  his  excep- 
tions or  making  a  case.    Oct.  26,  1886.    Schwartz  v. 
Weber.    Opinion  by  Earl,  J. 


UNITED  STATES   SUPREME  COURT  AB- 
STRACT. 

EVIDBNGB— LIFE  AND  ANNUITY  TABLES  IN   ACTIONS 
FOR  PERSONAL    INJUHY  —  MEASURE   OF  DAMAGES. — In 

an  action  for  personal  injuries,  while  standard  life  and 


annuity  tables,  showing,  at  any  age,  the  probable  du- 
ration of  life  and  present  value  of  a  life  annuity,  are 
competent  evidence,  the  rules  derived  therefrom  are 
not  the  absolute  guides  of  the  judgment  and  conscience 
of  the  jury;  and  an  instruction  directing  the  jury 
to  ascertain  the  loss  of  income  by  the  use  of  such 
rules,  the  charge  nowhere  suggesting  that  the  jury  are 
at  liberty  to  ascertain  such  loss  according  to  their  own 
judgment,  is  erroneous.  In  Phillips  v.  London  &  S. 
W.  Ry.  above  cited,  the  judges  strongly  approved  the 
usual  practice  of  instructing  the  jury  in  general  terms 
to  award  a  fair  and  reasonable  compensation,  taking 
into  consideration  what  the  plaintifTs  income  would 
probably  have  been,  how  long  it  would  have  lasted, 
and  all  the  contingencies  to  which  it  was  liable;  and 
as  strongly  deprecated  undertaking  to  bind  them  by 
precise  mathematical  rules  in  deciding  a  question  in- 
volving so  many  contingencies  incapable  of  exact  es- 
timate or  proof.  See  especially  the  opinions  of  Lord 
Justice  Brett  and  Lord  Justice  Cotton  as  reported  In 
49  Law  J.  (Q.  B.)  237,  238,  and  less  fully  in  5  C.  P.  Div. 
291,  293.  The  natural,  if  not  the  nticessary,  effect  of 
the  peremptory  instructions  at  the  beginning  and  end 
of  dealing  with  this  matter  would  be  to  lead  the  jury 
to  understand  that  they  must  accept  the  tables  as  af- 
fording the  rule  for  the  principal  elements  of  their 
computation,  and  to  create  an  impression  on  their 
minds,  which  would  not  be  removed  by  the  inciden- 
tal observation  of  the  judge,  when  speaking  of  the 
possibility  of  the  plaintiff's  getting  well.  "This  is 
only  one  mode  of  arriving  at  it;  **  especially,  as  it  was 
nowhere,  throughout  the  charge,  suggested  to  the  jury 
that  they  would  l>e  at  liberty,  if  they  found  difllculty 
in  following  the  mathematical  rules  prescribed  to 
them,  to  estimate  the  loss  of  income  according  to  their 
own  judgment.  Life  and  annuity  tables  are  framed 
upon  the  basis  of  the  average  duration  of  the  lives  of 
a  great  number  of  persons.  But  what  the  jury  in  this 
case  had  to  consider  was  the  probable  duration  of  this 
plaintifTs  life,  and  of  the  injury  to  his  capacity  to  earn 
his  livelihood.  Upon  the  evidence  l>efore  them,  it  was 
a  controverted  question  whether  that  injury  would  be 
temporary  or  permanent.  The  instruction  excepted 
to,  either  taken  by  itself  or  in  connection  with 
the  whole  charge,  tended  to  mislead  the  jury,  by 
obliging  them  to  ascertain  the  average  injury  to  the 
plaintifTs  capacity  by  the  year,  whether  the  extent  of 
that  injury- would  be  constant  or  varying,  and  by  giv- 
ing them  to  understand  that  the  tables  were  not 
merely  competent  evidence  of  the  average  duration  of 
human  life,  and  of  the  present  value  of  life  annuities, 
but  furnished  absolute  rules  which  the  law  required 
thenl  to  apply  in  estimating  the  probable  duration  of 
the  plaintifTs  life,  and  the  extent  of  the  injury  which 
he  had  suffered.  Oct.  26,  1886.  Vickaburg  &  M.  B.  Co. 
V.  Putnam.    Opinion  by  Gray,  J. 

Jurisdiction— District  Court  United  States- 
limitation  OF  LIABILITT  OF  SHIP-OWNERS— PROHIB- 
ITION.—<1)  The  District  Court  of  the  United  States 
cannot  take  jurisdiction  In  admiralty  of  a  petition  for 
limitation  of  liability  under  the  Revised  Statutes  of 
the  United  States,  where  it  would  not  have  had  cog- 
nizance in  admiralty,  originally  of  the  cause  of  action 
involved.  Nothing  is  clearer  than  that,  by  the  ex- 
press adjudication  of  this  court,  the  District  Court,  as 
a  court  of  admiralty,  would  have  no  jurisdiction  of  a 
suit,  either  in  rem  or  in  personam^  by  any  one  of  the 
sufferers  by  the  fire,  to  recover  damages  from  the  ves- 
sel or  her  owner.  The  Plymouth,  3  Wall.  20.  As  there 
is  no  foundation  in  the  general  admiralty  jurisdiction 
of  the  District  Court  for  Its  assumption  of  jurisdiction 
in  this  case,  and  none  in  the  special  provisions  of  the 
statute  for  the  limitation  of  liability,  it  is  sought  to 
uphold  the  jurisdiction  under  the  rules  in  admiralty 
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promalgated  by  this  court  in  reference  to  the  limita- 
tion of  liability.  The  provisions  of  the  Revised  Stat- 
utes on  the  subject  of  the  limitation  of  liability  were 
taken  from  the  act  of  March  3,  1851.  9  St.  635.  There 
is  nothing:  in  that  act.  nor  in  the  corresponding  enact- 
ments in  the  Revised  Statutes,  in  regard  to  the  pro- 
mulgation of  any  rules  by  this  court  for  procedure  in 
the  matter.  The  rules  it  has  made  (Rules  54-57)  are 
rules  in  admiralty,  promulgated  May  6.  1872.  13  Wall, 
ziii.  They  were  announced  as  "supplementary  rules 
of  practice  in  admiralty  under  the  act  of  March  3, 1851, 
entitled  *An  act  to  limit  the  liability  of  ship-owners, 
and  for  other  purposes.'"  They  are  authoritatively 
embodied  in,  and  numbered  a8i>art  of  the'*  rules  of 
practice  for  the  courts  of  the  United  States  in  admi- 
ralty and  maritime  jurisdiotioD.on  the  instance  side  of 
the  court,  in  pursuance  of  the  act  of  the  twenty-third 
of  August.  1842,  chapter  188."  The  authority  given  to 
this  court  by  the  act  of  1842  was  in  section  6  (5  St.  518). 
In  view  of  the  decision  made  by  this  court  at  Decem- 
ber Term,  1865,  in  the  case  of  The  Plymouth,  it  is  not 
to  be  presumed  that  the  six  of  the  Judges  upon  the 
bench  when  it  was  made  who  were  also  upon  the  bench 
when  the  Rules  of  May  6.  1872,  were  promulgated.  In- 
tended that  those  rules  should  contain  any  thing  ia 
conflict  with  the  decision  in  the  case  of  The  Ply- 
mouth :  nor  are  those  rules  capable  of  any  such  con- 
struction. There  is  nothing  in  any  of  these  rules 
which  purports  to  enlarge  the  furisdiction  of  the  Dis- 
trict Courts  of  the  United  States  as  to  subject-mat- 
ter. On  the  contrary,  they  exclude  any  such  construc- 
tion, and  leave  that  jurisdiction  in  admiralty  within 
the  bounds  set  for  it  by  the  Constitution  and  statutes* 
and  the  judicial  decisions  under  them.  There  is  noth- 
ing in  these  rules  which  sanctions  the  taking  of  Juris- 
diction by  a  District  Court  on  a  petition  under  the 
rules,  where  that  court  could  not  have  had  original 
cognizance  in  admiralty  of  asuitiu  rem  or  in  per* 
sonam  to  recover  for  the  loss  or  damage  involved. 
Nor  do  we  find  anything  in  any  of  the  decisions  of 
this  court  on  the  subject  of  the  limitation  of  liability 
which  supports  the  view  that  a  District  Court  can 
take  jurisdiction  in  admiralty  of  a  petition  for  a  limi- 
tation of  liability  where  it  would  not  have  had  cogniz- 
ance in  admiralty  originally  of  the  cause  of  ac*tioii  in- 
volved. In  Norwich  Co  v.  Wnght,  13  Wall.  104,  the 
case  which  furnished  the  occasion  for  the  making  of 
the  rules,  and  which  came  before  this  court  again  in 
The  City  of  Norwich.  118  U.  S.  468;  S.  C,  6  Sup.  Ct. 
Rep.  1150,  the  damage  was  occasioned  by  a  collision  on 
navigable  water  between  two  vessels,  and  a  fire  result- 
ing from  it  on  board  of  one  of  them.  In  all  the  other 
cases  in  which  this  court  has  upheld  proceedings  for 
limitation  in  a  District  Court,  there  was  original  ad- 
miralty jurisdiction  of  the  cause  of  action  In  The 
Benefactor,  103  U.  S.  239,  the  cause  of  damage  was  a 
collision  on  the  high  seas,  and  the  petition  fur  limita- 
tion was  filed  In  the  same  District  Court  in  which  the 
offending  vessel  was  liboled.  In  The  Scotland.  105  LI 
S.25;S  C,  118  U.S.  507.  and  6  Sup.  Ct.  Rep.  1174, 
there  was  a  like  cause  of  action,  and  the  limitation 
was  claimed  by  an  answer  to  a  libel  in  pemouam  in  a 
District  Court.  In  Ex  parte  Slay  ton,  i05  U.  S.  451.  the 
petition  for  limitation  was  filed  in  a  District  Court, 
by  the  owner  of  a  vessel  which  had  foundered,  to  limit 
his  liability  for  the  loss  of  goods  carried,  and  for  dam- 
age to  another  vessel  by  a  prior  collision,  he  not  hav- 
ing been  first  sued.  He  transferred  to  a  trustee  ap- 
pointed by  the  court  his  interest  in  the  vessel,  and  in 
the  freight  pending.  See  The  Alpena,10  Biss.  436.  This 
court,  being  applied  to  for  a  writ  of  prohibition,  re- 
fused to  grant  it.  It  held  that  the  owner  of  a  vessel 
may,  before  he  Is  sued,  institute  appropriate  proceed- 
ings in  a  court  of  competent  jurisdiction  to  obtain  a 
limitation  of  liability ;  that  the  words  **  any  court/'  in 


section  4284,  mean  **  any  court  of  competent  Jariadio- 
tlon ; "  and  that  as  the  transfer  had   been  made,  and 
the  freight  money  paid  over  to  the  trustee,  the  Dis- 
trict Court  had  jurisdiction  to  apportion  the  fund. 
But  it  is  to  be  noted  that  the  causes  of  action  ware  to 
fact  of  admiralty  jurisdiotioQ.   In  Providence  &  N.  Y. 
S.  S.Co.  V.  HIU  ManurgC<>.,  100  U.  S.  578:  S-  C,  3 
Sup.  Ct.  Rep.  379, 617,  the  cause  of  action  was  a  loss, 
by  the  burning  of  a  vessel,  of  goods  carried  by  her. 
and  the  petition  for  limitation  was  filed  in  the  District 
Court   of  the  district  where   the   fire  occurred,  and 
where  the  remnants  of  the  vessel  remained,  and  the 
contract  of  affreightment  was  of  admiralty  coguizauoe. 
In  The  Great  Western.  118  U.  S.  520,  the  cause  of  dam- 
age was  a  collision  on  the  high  seas,  and  the  claim  of 
limitation  was  made  in  the  answer  in  a  suit  in  pfr^on- 
am  in  a  District  Cjoart  in  admiralty  to  recover  for  the 
damage.    (2)  It  Is  contended  that  the  mistake  of  the 
District  Court  must  be  corrected  by  appeal,  and  that 
the  case  is  not  one  for  a  writ  of  prohibition.    Where 
the  case  is  within  admiralty  cognizance,  the  District 
Court  may  decide  whether  the  party  is  entitled  to  the 
benefit  of  the  statute,  and  a  writ  of  prohibition  will 
not  lie.    But  where,  as  here,  the  tort  is  not  a  maritime 
tort,  there  can  be  no  jurisdiction  in  the  admiralty  to 
determine  the  issue  of  liability,  or  that  of  -limitation 
of  liability.    This  court  refused  a  writ  of  prohibition 
where  a  suit  in  rem  was  brought  against  a  vessel,  in 
admiralty.  In  a  District  Court,  to  enforce  an  alleged 
lien  for  wharfage,  on  the  ground  that  a  contract  for 
the  use  of  a  wharf  by  a  vessel  was  a  maritime  contract, 
and  cognizable  in  the  admiralty,  and  that  as  a  lien 
arose  in  certain  cases,  the  admiralty  court  was  com- 
petent to  decide  in  the  given  case  whether  there  was  a 
lien.    Ex  parte  Easton,  95  U.  S.  68.    So  also  a  writ  of 
prohibition  was  refused  where  a  suit  in  admiralty  was 
brought  in  a  District  Court  to  recover  damages  for  the 
loss  of  life  by  a  collision  between  two  vessels,  on  the 
ground  that  damages  from  collision  were   within  ad- 
miralty jurisdiction,  and  the  admiralty  court  could 
therefore  lawfully  decide  whether  such  damages  em- 
braced damages  for  the  loss  of  life.    Ex  part^  Gordon, 
104  U.  S.  515.    But  in  the  present  case  the  District 
<'ourt  is  called  upon  by  tbe  petition  of  the  owner  of 
the  vessel,  to  first  determine  the  question  of  any  lia- 
bility when  it  has  no  jurisdiction  of  the  cause  of  ac- 
tion, and  then  to  determine  whether  the  statute  cov- 
ers the  case.    The  case  is  clearly  one  for  a  writ  of  pro- 
hibition, as  the  want  of  jurisdiction  appears  on  the 
face  of  the  proceedings.    U.  S.  v.  Peters.  8  Dall.  121. 
Nov.  1. 1886.    Ex  parte  Phenix  Ins,  Co,  of  Brooklyyi,  N. 
y.    Opinion  by  Bradley,  J. 

Removal  of  cause— consptrators  to  defrauij— 
COLLUSION  —  ESTOPPEL  — stipulation.— (1)  The  bill 
charged  the  defendants  as  co-con splrators  in  a  scheme 
to  raise  a  cloud  on  the  title  of  the  complainants,  and  to 
defraud  them  of  their  property.  According  to  tbe  al- 
legations of  the  bill,  the  deed  to  Giles  was  a  link  in 
the  chain  of  fraudulent  acts  charged.  We  have  re- 
peatedly held  that  a  suit  brought  against  several  de- 
fendants, some  of  whom  are  citizens  of  tbe  same  State 
with  the  plain  tiff,  charging  them  all  as  joint  contractors 
or  joint  trespa6sers,cannot  be  removed  into  the  United 
States  court  by  those  who  are  citizens  of  another  State, 
although  they  allege  in  their  petition  for  removal  that 
they  are  not  jointly  interested  or  liable  with  the  other 
defendants,  and  that  their  controversy  withtne  plain- 
tiff is  a  separate  one.  We  think  that  the  present  case 
is  one  of  that  kind.  The  bill,  as  we  have  said,  charge? 
the  defendants  jointly.  Giles  could  not,  by  merely 
making  contrary  averments  In  his  petition  for  re- 
moval, and  setting  up  a  case  inconsistent  with  the  al- 
legations of  the  bill,  segregate  himself  from  the  other 
defendants,  and  thus  entitle  himself  to  remove  the 
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oase  into  the  Uuited  States  ooart.  This  matter  has 
been  fully  oousidered  in  the  foUowlDg  oases.  Louis- 
TlUe  &  N.  R  Co.  V.  Ide,  114  U.  8.  52;  Parmlngton  v. 
Pillsburj,  id.  138;  Pirle  v.  Tvedt,  115  id.  41;  Crump  v. 
Thurber.  id.  56;  Starin  y.  New  York,  id.  248;  Sloane 
V.  Anderson,  117  id.  278;  Ins.  Co.  v.  Huntington, 
id.  280;  Core  v  Vinal,  id.  347;  Mining  Co.  v. 
Canal  Co.,  118  id.  264.  (2)  But  we  are  also  satis- 
fied that  the  other  ground  is  well  taken,  that  the  deed 
to  Giles  was  ooUusively  made  for  the  mere  purpose  of 
giving  jurisdiction  to  the  courts  of  the  United  States, 
and  that  for  this  reason  the  case  should  have  been  re- 
manded to  the  State  court.  Of  course  where  the  in- 
terest of  the  nominal  party  is  real,  the  fact  that  others 
are  interested  who  are  not  necessary  parties,  and  are 
not  made  parties,  will  not  aflfect  the  jurisdiction  of  the 
Circuit  Court ;  but  when  it  is  simulated  and  collusive, 
and  created  for  the  very  purpose  of  giving  jurisdiction, 
the  court  should  not  hesitate  to  apply  the  wholesome 
provisions  of  the  law.  Farmiugton  v.  Pittsburg, 
114  U.  S.  188.  (3)  It  is  contended  by  the  ap- 
pellees however  that  the  decision  of  the  judge  in  the 
case  at  law  of  Giles  v.  Owens,  upon  the  plea  in  abate- 
ment in  that  case,  in  which  the  issue  was  whether  the 
deed  to  Giles  was  ooUusively  made  for  the  purpose  of 
bringing  suit  in  the  United  States  Court,  concludes 
the  appellants  on  that  point.  A  stipulation  was  en- 
tered into  between  the  parties  in  this  case  that  the 
issue  on  said  plea  in  abatement  should  be  tried  and  that 
the  decision  thereon  should  be  taken  and  entered  of  re- 
cord as  the  decision  upon  the  pleas  filed  in  four  other 
actions  at  law  against  other  parties,  and  also  of  the  is- 
sues in  this  suit  as  far  as  they  are  the  same.  All  that 
this  stipulation  amounts  to,  so  far  as  it  affects  this 
case,  is  that  the  trial  and  decision  in  the  law  case 
should  be  regarded  as  the  decision  in  this.  It  Is  the 
same  as  if  an  issue  had  been  directed  by  the  Circuit 
Court,  and  a  verdict  had  been  rendered.  The  decision 
of  the  judge  was  adverse  to  the  appellants  and  in  favor 
of  Giles;  and  so  far  as  this  case  is  concerned,  that  de- 
cision, by  virtue  of  the  stipulation,  is  to  be  considered 
as  the  deoision  of  the  Circuit  Court,  and  nothing  more. 
Bat  all  the  evidence  taken  on  that  trial  is  incorporated 
into  this  case,  and  is  now  before  us.  If  we  are  satis- 
fied that  the  whole  evidence  in  the  case,  taken 
together,  including  that  before  the  judge,  does  not 
support  the  decision,  we  are  not  bound  by  it.  Nov.  1, 
1886.    Litae  V.  Giles.    Opinion  by  Bradley,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

ASSIGNXSNT  FOR  BENEFIT  OF  CREDITORS— €HATTEI« 
MORTGAGE  —  ASSIGNING  BOOK-ACCOUNTS  —  PREFER- 
ENCES AND  ASSIGNMENT    NOT  ONE   TRANSACTION.— <1) 

Executing  chattel  mortgages,  and  making  an  assign- 
ment of  book-accounts  by  an  insolvent  firm,  with  the 
bona  fide  intention  of  securing  particular  creditors, 
does  not  operate  as  a  general  assignment  for  the  bene- 
fit of  creditors,  but  is  a  valid  transaction  for  the  pur- 
poses intended.  (2)  The  execution  of  a  general  as- 
signment for  the  benefit  of  creditors  within  an  hour 
after  executing  instruments  to  secure  particular  cred- 
itors cannot  be  considered  a  part  of  the  same 
transaction  so  as  to  make  the  whole  operate  as 
a  general  assignment,  where  it  is  shown  that  the 
general  assignment  was  made  because  of  the  fear 
that  the  recording  of  the  instruments  first  executed 
would  cause  the  unsecured  creditors  to  institute  at- 
tachment suits.  (3)  An  assignment  of  the  book-ao- 
oounts  of  a  firm  to  a  creditor  at  the  suggestion  of  a 
third  party  having  no  authority  from  the  creditor  to 
act  for  him,  and  the  delivery  to  such  third  party  of  the 


assignment,  and  the  books  assigned,  does  not  operate 
as  an  executed  assignment,  and  will  be  defeated  by  a 
general  assignment  executed  before  the  particular  as- 
signment comes  into  the  hands  of  the  creditor  for 
whose  benefit  it  was  made.  Iowa  Sup.  Ct.,  Oct.  20, 
1886.    Qage  v.  Parry.    Opinion  by  Reed,  J. 

Attorney— LiABiiiiTT  to  third— obeying  in- 
structions.—An  attorney  who  simply  obeys  instruc- 
tions of  his  client,  and  in  obedience  thereto  communi- 
cates directions  for  the  seizure  of  property,  is  not  lia- 
ble therefor.  He  need  have  neither  belief  nor  suspi- 
cion that  the  defendant  owns  the  property,  nor  need 
he  seek  information  that  would  warrant  a  belief.  He 
is  simply  a  medium  for  the  communication  of  his 
client's  directions,  and  is  required  by  his  duty  to  make 
no  inquiry  in  such  a  case  as  to  the  ownership  of  the 
property.  The  client  assumes  the  responsibility  of  de- 
termining such  question.  The  party  injured  by  the 
levy  suffers  nothing  from  the  individual  act  of  the  at- 
torney. His  act  was  done  in  the  capacity  of  an  agent, 
and  amounted  to  nothing  more  than  the  communica- 
tion of  the  client's  direction  to  the  oflQcer  serving  the 
process.  We  answer  the  fourth  question  negatively. 
In  support  of  these  views,  see  the  following  cases: 
Lyon  V.  Tevls,  8  Iowa,  79;  Paton  v.  Lancaster,  38  id. 
494;  Hardy  v.  Keeler,  56  111.  152;  Cook  v.  Hopper,  28 
Mich.  511;  Burnap  v.  Marsh,  13  111.  535;  Schalk  v. 
Klngsley,42N.  J.  L.  32;  Hunter  v.  Burtis,  10  Wend. 
858;  Ford  v.  Williams,  13  N.  Y.  577;  S.  C.,24  id.  359. 
Iowa  Sup.  Ct..  Oct.  29,  1886.  Dawson  v.  Bvford. 
Opinion  by  Beck,  J. 

Constitutional  law  —  ex  post  facto  laws — 
change  of  procedure.— Where  the  law  in  force  at 
the  time  of  the  commission  of  the  alleged  offense  pro- 
vided that  juries  should  be  the  judges  of  the  law,  but 
which  law  was  repealed  before  the  trial,  held,  that  It 
was  competent  for  the  Legislature  to  make  such 
change,  and  no  error  for  the  trial  court  to  refuse  to  in- 
struct the  jury  in  the  language  of  the  prior  law.  The 
procedure  only  has  been  changed.  The  degree  of  pun- 
ishment, the  character  of  the  offense,  and  the  rules  of 
evidence,  remain  as  under  the  former  law.  It  may  be 
observed.that  the  only  change  in  the  law  is  to  provide 
another  tribunal  to  pass  upon  the  law  of  the  case. 
Prior  to  the  change,  if  the  words  in  the  former  Code 
are  to  be  taken  at  their  full  meaning  and  import,  the 
jury  were  the  judges  as  to  the  law  of  the  case  on  trial. 
After  the  change  the  court  sits  in  that  capacity,  and 
is  the  judge  of  the  law.  No  vested  right  of  plaintiff 
in  error  is  affected.  A  new  tribunal  may  be  erected, 
or  a  new  jurisdiction  given  to  try  him,  and  no  right  is 
abridged.  Com.  v.  Phillips,  11  Pick.  28.  In  People  v. 
Mortimer,  46  Cal.  114,  it  is  said :  "  It  is  clear  therefore 
that  no  constitutional  difficulty  would  be  encountered 
in  requiring  past  offenses  to  be  tried  under  new  forms 
of  procedure ;  and  it  is  equally  clear  that  if  such  of- 
fenses are  to  be  tried  only  under  the  old  forms,  and 
later  offenses  under  the  new,  it  would  or  might '  create 
endless  confusion  in  legal  proceedings.*  **  Cooley,  in 
Constitutional  Limitations  (4th ed.),  at  page 331,  says: 
*'But  so  far  as  mere  modes  of  procedure  are  con- 
cerned, a  party  has  no  more  right  in  a  criminal  than 
in  a  civil  action,  to  insist  that  his  case  shall  be  disposed 
of  under  the  law  in  force  when  the  act  to  be  investi- 
gated is  charged  to  have  taken  place.  Remedies  must 
always  be  under  the  control  of  the  Legislature,  and  it 
would  create  endless  confusion  in  legal  proceedings  if 
every  case  was  to  be  conducted  only  in  accordance 
with  the  rules  of  practice,  and  heard  only  by  the 
courts  in  existence  when  its  facts  arose.  The  Legisla- 
ture may  abolish  courts  and  create  new  ones,  and  it 
may  prescribe  altogether  different  modes  of  procedure 
in  its  discretion,  though  it  cannot  lawfully,  we  think. 
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in  8o  doiugf  dispeuse  with  auy  of  those  sabstauUal 
proteotioos  with  whioh  the  existioe  law  surrouuds  the 
persou  aocused  of  crime/'  In  1  Bish.  Crim.  Proo..  §116, 
it  is  said :  '*  It  is  a  dootrine,  extending  through  every 
department  of  the  law,  that  rights,  when  vested  in  in- 
dividuals, are  unchangeable,  while  the  remedies  by 
whioh  those  rights  are  enforced  may  be  varied  from 
time  to  time  at  the  pleasure  of  the  Legislature.  Now 
within  this  principle,  the  absolute  rights  of  prisoners, 
especiallj  the  constitutional  ones,  in  respect  to  their 
defense,  cannot  be  taken  away.  But  they  can  be  modi- 
fied as  to  time,  place  and  manner  of  their  enforce- 
ment. Only  the  substance  of  them  must  be  pre- 
served. We  therefore  conclude  that  the  law  is  not  ex 
post  facto  and  within  the  inhibition  of  the  Constitu- 
tion of  the  United  States,  or  of  this  State,  and  that 
plaintiff  in  error  has  been  deprived  of  no  substantial 
right  by  the  refusal  of  the  trial  court  to  instruct  as  re- 
quested. Neb.  Sup.  Ct.,  Oct.  27,  1886.  Marion  v. 
State,    Opinion  by  Reese,  J. 

Contract —coMPHOMisB  — AGREEMENT  between 

HUSBAND  AND  WIFE  AS  TO  PROPERTY  JOINTLY  AC- 
QUIRED— CLAIM  OP  NEXT-OF-KIN.— Where  husband  and 
wife,  natives  ofGermany,by  their  equal  labor  and  thrift* 
accumulate  property  in  real  estate,  and  the  husband 
deeds  it  to  the  wife,  and  on  her  death,  never  having 
had  children,  her  lands  to  go  to  her  next-of-kin,  who 
lives  in  Germany,  and  who  upon  demanding  the  lands 
of  the  husband,  are  met  by  his  statement  that  there 
was  an  agreement  between  him  and  his  wife  that  the 
property  should  go  to  the  survivor  of  them,  to  be  by 
said  survivor  devised  equally  among  the  relatives  of 
each,  and  the  parties  finally  settled  by  deeding  a 
moiety  to  each  other,  this  settlement,  in  the  absence, 
of  any  overreaching  by  the  husband,  will  be  upheld. 
It  is  manifest  that  the  appellants  knew  their  rights, 
and  had  prepared  to  enforce  them  when  the  compro- 
mise was  effected.  The  appellee  was  claiming  that 
the  wife  held  this  property  in  trust,  to  pass  to  him  as 
the  survivor,  and  whether  this  fact  existed,  or  could 
have  been  established,  it  is  not  necessary  to  inquire. 
It  is  sufBcient  that  this  was  the  character  of  his  claim 
to  property— the  results  of  the  labor  of  a  life-time  on 
his  part — that  he  may  have  inadvertently  conveyed  to 
his  wife  without  securing  to  himself  any  interest,  in 
the  event  he  survived  her.  The  execution  of  the  deed 
under  the  circumstances  must  strike  the  mind  of 
the  chancellor  as  remarkable,  in  the  absence  of  some 
understanding  between  the  husband  and  the  wife  as 
to  the  nature  of  the  husband*s  title,  in  the  event  the 
latter  should  survive  her.  If  he  made  this  deed  with- 
out some  such  agreement,  the  presumption  is  much 
stronger  that  he  did  it  in  iguorance  of  his  rights  than 
that  these  appellants,  from  the  facts  before  us,  entered 
into  this  compromise  with  the  nature  of  their  interest 
concealed  from  them  by  the  appellee.  There  was  cer- 
tainly a  high  moral  obligation  on  these  appellants  to 
make  some  provision  for  the  appellee.  The  resnlt  of 
the  thrift,  labor  and  economy  on  the  part  of  the  appel- 
lee, that  enabled  him  to  accumulate  this  estate,  had 
all  gone  into  the  pockets  of  the  appellants  without  any 
valuable  consideration  whatever,  and  there  the 
conveyance  of  the  one-half  of  his  property  to 
him  was  but  an  act  of  justice,  and  we  might  add  duty, 
on  the  part  of  the  appellants,  excluding  from  the  con- 
troversy any  consideration  of  the  impending  litiga- 
tion between  the  parties.  Here  however  was  a  fair 
and  just  compromise  of  the  right  of  property  asserted 
by  the  one  party  and  denied  by  the  other,  with  no 
oertainty  as  to  what  would  have  been  the  final  result  of 
a  law-suit;  and  a  court  of  equity,  being  always  ready 
to  aid  in  enforcing  family  settlements  based  upon  a 
Just  and  fair  compromise,  will  not  hesitate  to  further 
ooDSummate,  by  its  judgment,  this  just  settlement  be- 


tween the  parties  to  this  controversy.  Kj.  Ct.  .App^ 
Oct.  30, 1886.  ikive  v.  Steinreide.  Opinion  1^  Pryoi; 
C.  J. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Toes- 
day,  Deo.  7,  1886: 
Decision  of  board  of  claims  reversed  and  a  new^ 
hearing  ordered,  costs  to  abide  the  event— J.  Smitli 
MoMaster,  applt.,  v.  State  of  New  York,  respt.— 
Judgment  affirmed  with  costs— Leopold  Wise  et.  aL 
applts.,  V.  Andrew  W.  Moi-gan,  respt ;  In  re  Will  of 
James  Dennin,  deceased.  Mary  Benihan,  applt.,  ▼. 
Martha  A.  Dennin  et  al.  respt. :  Stephen  Brown,  exr.. 
respt.,  V.  George  M.  Crippen,  applt.;  Lewis  Roberts* 
respt.,  V.  Edward  B.  Cobb,exr., applt. ;  Bridget  Cooper, 
admrz.,  respt.,  v.  Central  Stock  Yard,  etc.,  Co.,  applt. 
— J udgmen t^afflrmed— People,  respt.,  v.  Helen  Mo- 

Callam,  applt. Order  of  General    Term   affirmed, 

with  costs— Charles  Schwartz  et  al.  applts.,  v.  William 

K.Sontter,  et  al.  respts. Judgment  reversed,  new 

trial  granted,  costs  to  abide  the  event  —  Eugene  A. 
Brewster,  ezr.,  applt.,  v.  Spencer  Carnes,  impld.. 
respt. :  Agnes  E.  Abel,  exrx.,  applt,  y.  D.  ft  H.  Canal 
Co.,  respt. ;  Geoi^e  W.  Conselyea,  et  al.  respts.,  ▼. 
Francis  Swift,  applt. Order  of  General  Term  re- 
versed; judgment  of  Special  Term  affirmed  without 
costs— Isaac  L.  Kipet  al.  admr..  applts.  t.  Edward 
Hoisch,  respt. Appeal  dismissed  with  costs — Peo- 
ple ex  reL  Mary  R.  Brush,  et  al..  respts.,  v.  John  R. 
Brown,  applt.— Motion  for  reargument.  Ordered, 
that  the  remittitur  be  amended  so  as  to  read  as  fol 
lows :  Judgment  modified  by  declaring  that  the  same 
is  without  prejudice  to  any  action  or  proceeding 
founded  on  the  contract  of  August,  Id,  1875,  and  ms  bo 
modified,  judgment  affirmed  with  costs— MnnsoQ  ▼. 
Syracuse  and  Corning  R.  Co.  (Magee).—— Motion  for 
reargument  denied— Sweet  y.  Morrison. 


NOTES. 


Lawyers  in  trouble— the  "  Coke  operators  **  in  Pitts- 
burgh. 

The  Boston  Adwrtiaer  man  says :  "  Judge  Holmes* 
oration  was  punctuated  with  hearty  applause.  *  He 
means  the  applause  stopped  it. 

We  ought  to  have  had  the  following  to  append  to 
our  recent  remarks  on  Mr.  Conkllng  s  defense  of  t>et- 
ting:  The  leading  lawyers  of  Nashville  have  subscribed 
11,000  for  a  stake  to  be  run  at  the  Nashville  spring 
meeting.  It  will  be  known  as  the  lawyers  stake  for 
three-year-olds,  one  mile  and  a  sixteenth. 

Some  ten  years  ago  a  young  lawyer  made  his  debut 
at  the  Troy  bar.  in  the  defense  of  a  criminal,  at  a  ses- 
sion presided  over  by  the  late  Judge  H ,  The  writer 

said  to  the  judge:  '^I  understand  yonng  So-and-So 
produced  a  very  good  impression."  **  Why,  y-e-s," 
drawled  the  judge,  who  was  a  great  stickler  for  foren- 
sic etiquette,  *'  but  he  had  one  habit  that  annoyed  me 
very  much.  He  had  a  lemon,  and  was  continually 
sucking  it.  I  didn't  like  the  looks  of  it,  but  I  didn't 
want  to  hurt  the  young  man*s  feelings  by  a  public  rep- 
rimand, and  so  I  addressed  him  a  little  note,  intimat- 
ing that  unless  the  lemon  was  essential  to  bis  health, 
it  would  be  more  in  aooordanoe  with  the  received  eti- 
quette of  courts  to  desist  from  the  exercise,  or  post- 
pone it  until  recess.  The  lemon  disappeared;  but 
they  told  me  afterward,  **  continued  the  judge  with  a 
grin  and  an  indescribable  squeal,  ''that  it  contained 
w-h-i-s-k-e-y." 
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CUBBENT  TOPICS, 

THE  Ohio  WeMy  Law  BuUetm  says  of  the  first 
trial  in  the  boodle  aldermen  cases:  *^The 
jury  that  sat  upon  his  case  in  the  first  trial  threw 
out  the  testimony  of  Fullgraflf  and  Duffy,  because 
they  were  self-confessed  accomplices  in  the  crime. 
This  is  the  dangerous  process  advocated  by  the 
defense  in  the  Columbus  trials  for  the  tally-sheet 
forgery.  It  strikes  deeply  at  the  very  foundations 
of  the  administration  of  justice,  and  if  it  were  once 
to  be  recognized  by  the  courts,  would  put  an  end  to 
all  subsequent  trials  for  bribery,  election  frauds  and 
other  similar  crimes.  These  crimes  are  never  com- 
mitted in  the  presence  of  honorable  men  who  are 
opposed  to  them.  If  brought  to  light  at  all  it 
must  be  through  the  evidence  of  one  or  more  of 
the  participants,  and  the  rule  is  that  such  evidence, 
if  suflciently  corroborated  by  the  testimony  of 
others  or  by  circumstances,  is  as  strong  as  any  upon 
which  justice  ever  relies.  If  crime  of  this  kind  is 
only  to  be  established  on  the  testimony  of  non- 
participants  who  saw  it  perpetrated,  then  it  might 
as  well  be  understood  at  once  that  crimes  against 
the  public  safety  and  in  violation  of  oflScial  duty 
may  be  committed  with  impunity,  and  a  large  pro- 
portion of  the  most  atrocious  crimes  against  life  or 
property  would  have  to  go  unpunished  where  con- 
viction cannot  be  brought  about  except  on  the 
confession  of  accomplices."  This  is  very  sound 
sense.  There  is  nothing  inherently  improbable  in 
the  story  of  Duffy  and  Fullgraff.  On  the  contrary 
almost  everybody  believes  it  to  be  true.  McQuade 
himself  does  not  take  the  stand  to  deny  it.  Why 
then  should  a  jury  refuse  to  give  it  credit?  It  is 
true  that  the  accomplice  witnesses  confess  their 
own  guilt  and  their  own  repeated  perjuries,  but  a 
court  would  not  hesitate  to  convict  them  on  their 
own  plea  of  guilty,  and  we  see  no  reason  why  their 
accomplices  should  not  be  convicted  on  their  un- 
contradicted testimouy.  If  these  scoundrels  are 
not  punished  the  city  of  New  Tcx'k  may  as  well  go 
to  the  dogs.  

The  mental  back  of  '*our  own  and  only  Sher- 
wood, J.,^'  of  Missouri,  seems  to  have  assumed  the 
form  ot  a  permanent  water-shed.  Here  is  one  of  his 
last  deliverances,  in  87  Missouri  Reports:  '^Re- 
gardiug  the  majority  opinion  in  respect  of  the 
inadmissibility  of  the  deposition  of  Mrs.  Way,  as 
radically  wrong,  at  war  with  i*eaBon,  precedent  and 
one  of  the  plainest  and  most  fundamental  rules  of 
evidence,  I  dissent. ''  This  is  all  superfluous  ex- 
cept the  last  two  worda  If  a  man  cannot  convince 
his  fellows  by  reasoning  he  cannot  by  denunciation. 
Such  language  simply  hardens  the  eleven  obstinate 
jurymen. 

Vol.  34  — No.  26, 


Mr.  Banks  has  been  awarded  the  contract  for 
publishing  the  reports  of  the  New  York  Court  of 
Appeals  by  virtue  of  not  being  the  lowest  responsi- 
ble bidder.  His  bid  was  for  volumes  over  the 
counter,  98  cents;  for  voliunes  otherwise  delivered, 
$1.10.  The  bid  of  Weed,  Parsons  &  Co.  for  the 
same  was  $1  and  $1.05  respectively,  or  three  cents 
cheaper  in  the  aggregate.  Inasmuch  as  the  bulk  of 
the  volumes  are  not  delivered  over  the  counter  the 
latter  bid  must  be  esteemed  much  the  lower.  Per- 
haps Mr.  Sickels  will  now  arise  an^  ezplidn  the  mys- 
tery which  seemed  to  him  and  others  so  great  when 
the  contract  was  last  awarded.  Now  that  Mr.  Banks 
has  got  the  contract  at  a  living  price,  it  is  to  be 
hoped  that  he  will  conform  to  its  requirements  in 
spirit  as  well  as  in  letter,  and  generously  throw  in 
paper  and  twine  when  he  sells  a  single  volume,  and 
not  exact  the  precise  change,  etc.,  and  thus  confirm 
the  intense  love  and  respect  in  which  he  is  held  by 
the  legal  profession  of  this  State. 


The  industry  and  ingenuity  of  counsel  are  strik- 
ingly illustrated  in  Mr.  Moak*s  brief  in  Ahd  v. 
President^  etc,,  of  D,  db  H,  Carud  Co.,  recently  de- 
cided in  our  Court  of  Appeals,  where  he  succeeded 
in  establishing  the  proposition  that  railroad  com- 
panies are  bound  to  establish  reasonable  rules  for 
the  action  of  their  employees  toward  co-employees. 
Mr.  Moak  fortifies  and  illustrates  this  position  by 
some  six  pages  of  extracts  from  Dredgers  History  of 
Pennsylvania  Railroads,  Kirkman's  Railway  Service, 
and  Huntington's  Road  Master's  Assistant. 


We  were  pained  to  see  in  the  columns  of  the 
Rochester  Democrat  and  Chronicle  some  very  intem- 
perate and  unfounded  abuse  of  the  Lord  Chief 
Justice  of  England  in  connection  with  his  recent 
family  difficulties.  The  editor  is  a  person  for  whom 
we  have  the  highest  esteem,  but  when  he  essays  to 
write  on  a  subject  with  which  he  cannot  possibly 
have  the  slightest  acquaintance  he  naturally  makes 
mistakes.  It  will  be  seen  from  the  extracts  in  our 
columns  that  the  jury  have  absolved  Lord  Coleridge 
from  blame,  and  that  the  influential  law  journals  of 
London  approve  the  verdict.  We  long  since  formed 
our  own  opinion  in  the  matter  —  partly  from 
direct  information  —  that  the  Lord  Chief  Justice  is 
quite  incapable  of  wronging  his  child,  and  that  he 
has  an  eccentric  and  erratic  daughter  and  an 
adventurous  and  scheming  son-in-law.  Lord  Cole- 
ridge deserves  the  respect  and  admiration  of  all 
Americans  not  only  for  his  personal  conduct  when 
he  was  here,  but  for  his  long  and  unswerving  friend- 
ship for  our  country  in  times  of  trial  as  well  as  in 
times  of  peace.  There  is  nothing  to  be  gained 
among  fair-minded  republicans  by  railing  at  him  as 
an  unnatural  father  and  hard-hearted  aristocrat. 
Such  abuse  is  very  cheap  and  vulgar,  and  utterly 
unworthy  the  scholarly  and  accomplished  editor  of 
the  Democrat  and  Chronicle,  Probably  it  was  the 
work  of  some  indiscreet  and  hot-headed  young  writer 
who  will  know  better  when  he  knows  more. 
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Mr.  Winchester  Hall  sends  us  his  pamphlet 
review  of  Mr.  Garter's  paper  on  Codification.  It  is 
a  thoughtful,  candid  and  courteous  production,  and 
perhaps  even  at  this  late  day  not  wholly  superfluous, 
although  possibly  liable  to  the  charge  of  slaying  the 
slain  and  jumping  on  the  dead.  Mr.  Carter  himself 
is  a  living  and  lively  force,  but  his  pamphlet  in  our 
judgment  has  been  so  thoroughly  exposed  and  con- 
futed that  it  is  as  dead  as  Julius  Csesar.  On  the 
subject  of  definitions  Mr.  Hall  observes:  ^*I  deny» 
from  the  experience  of  an  active  practice  for  many 
years,  that  the  '  definitions  of  the  Louisiana  Code 
were  found  to  be  one  of  the  greatest  difficulties  in 
administering  it.'  I  affirm  definitions  are  no  more 
necessary  under  written  than  unwritten  law;  that 
while  accurate  definitions  are  good  under  any  system 
of  law  they  are  not  absolutely  essential  to  any 
system,  written  or  unwritten;  and  that  when  cer- 
tain elements  are  necessary  to  constitute  a  transac- 
tion to  which  the  law  is  to  be  applied,  that  transac- 
tion may  be  defined  by  its  elements,  as  in  a  sale, 
the  elements  are  —  the  thing  sold  —  the  price  and 
the  consent  of  the  parties  —  a  sale  therefore  may  be 
defined.  In  like  manner  a  bill  of  exchange  may  be 
defined  because  C4;rtain  elements  constitute  it.  The 
difficulty  about  definition,  I  apprehend,  is  that 
many  attempt  to  define,  but  omit  some  one  or  more 
of  the  elements  constituting  the  thing  or  transac- 
tion, and  the  definition  of  course  is  incomplete  as 
if  in  the  definition  of  murder  one  should  omit  the 
expression  'with  malice  aforethought,  express  or 
implied.'  I  maintain  that  whether  the  law  is  writ- 
ten or  unwritten  there  will  be  necessarily  contro- 
versies concerning  words,  and  that  unwritten  law  is 
prolific  in  controversies  of  this  character.  Taking 
it  for  granted  the  author  makes  this  assertion  in 
good  faith,  one  is  forced  to  the  conclusion  he  has 
never  seen  *  Adjudged  Words  and  Phrases,'  by 
Winfield  of  the  New  Jersey  bar,  an  octavo  volume 
of  perhaps  500  pages  in  which  controversies  respect- 
ing words  and  phrases  have  been  settled  by  various 
courts,  chiefiy  under  the  unwritten  law ;  nor  has  he 
heard  of  Lawson's  Concordance  of  Words  and 
Phrases  Construed,  in  the  decisions  of  English  and 
American  courts.  Nor  has  he  even  heard  of  a 
dictionary  of  American  and  English  law  by  Rapalje 
and  Lawrence,  in  which  there  are  citations  of  over 
40,000  reported  cases  in  which  words  and  phrases 
have  been  judicially  defined  and  construed.  It  is 
true  a  portion  of  these  citations  are  from  the  decis- 
ions of  courts  in  States  where  the  law  is  codified, 
but  the  bulk  of  them  doubtless  are  under  unwritten 
law."  We  may  add  that  Mr.  Carter  (as  well  as  Mr. 
Hall)  seems  not  to  have  heard  of  a  little  book  of 
our  own,  entitled  **The  Judicial  Interpretation  of 
Common  Words  and  Phrases,"  made  up  from  these 
columns.  In  the  present  number  of  this  journal 
may  be  found  a  solemn  adjudication  of  the  English 
court  of  appeal,  reversing  the  decision  below,  that 
rats  are  not  a  ** danger  of  the  sea."  And  in 
Mr.  Carr's  article  on  Wills  may  be  found  a  re- 
view of  decisions  as  to  what  is  ''the  end  of  a 
wiU." 


The  bar  of  this  city  are  to  be  congratulated  on 
the  accession  of  Mr.  Esek  Cowen  to  their  number. 
Mr.  Cowen  on  the  1st  of  January  will  form  a  part- 
nership with  Mr.  Matthew  Hale  and  Mr.  Alpheus 
T.  Bulkley.  Mr.  Cowen  does  wisely  in  coming  lierc, 
and  will  probably  fully  supply  the  place  which  was 
held  by  the  late  Samuel  Hand.  We  have  expressed 
our  opinion  of  his  talents  in  connection  with  his 
candidacy  for  the  Court  of  Appeals.  His  brethren 
of  the  bar  and  our  citizens  generally  will  find  him 
a  man  of  the  most  excellent  and  agreeable  personal 
qualities.  His  coming  here  will  do  much  to  supply 
the  losses  which  our  bar  has  recently  experienced 
by  death  and  judicial  promotion,  and  will  give  us  a 
resident  counsellor  worthy  to  succeed  to  the  mantle 
of  Hill,  Eeynolds  and  Hand. 


A  strong  effort  has  been  made  to  induce  Governor 
Hill  to  commute  the  sentence  of  Mrs.  Druse,  now 
under  sentence  of  death  for  killing  her  husband. 
It  is  urged  that  hanging  women  is  barbarous,  and 
that  only  two  have  ever  been  hanged  in  this  State. 
Ordinarily  this  plea  should  have  great  weight,  but 
although  hanging  is  not  a  ladylike  death,  Mrs.  Druse 
did  not  slay  her  husband  in  a  ladylike  manner.  On 
the  contrary,  the  history  of  crime  hardly  shows  a 
parallel  for  the  deliberate  and  fiendlike  manner  in 
which  she  killed  the  partner  of  her  bosom  and  the 
father  of  her  children.  Druse  was  unquestionably  a 
very  unpleasant  character, — **  a  shiftless  farmer,  a 
poor  provider,  often  abusive  to  his  family,"  say  the 
Court  of  Appeals,  and  frequently  quarreling  with  his 
wife  for  contracting  debts.  He  was  a  good  man  to 
leave.  But  Mrs.  Druse's  method  was  different.  She 
procured  a  revolver,  with  which  and  a  rope  and  the 
help  of  a  nephew,  14  years  old,  she  despatched  the 
wretched  man,  and  then  she  cut  his  bead  off,  and 
with  an  axe  chopped  his  body  into  small  pieces  and 
burned  them,  and  the  unconsumed  portions  she 
dumped  into  a  swamp.  She  even  compelled  her 
daughter,  19  years  old,  to  assist  her  in  chopping  up 
and  burning  the  husband  and  father.  She  hid  the 
axe  and  revolver  and  telegraphed  an  inquiry  for 
"William.**  This  is  the  woman  who  asks  for 
mercy.  It  should  be  observed  that  she  did  not 
testify  on  her  own  behalf,  and  her  defense  was  not 
insanity,  but  self-defense.  The  sentimentality  that 
would  save  the  life  of  such  a  fiend  is  puling  and 
morbid.  We  hope  the  Governor  will  disregard  it 
and  execute  the  law.  Aside  from  the  peculiar  cir- 
cumstances of  this  case,  we  see  no  reason  why  a 
governor  should  ever  be  asked  to  save  a  criminal 
from  the  gallows  on  account  of  sex.  If  it  is  ordi- 
narily barbarous  to  hang  women  let  the  legislature 
interfere,  nevertheless  so  long  as  we  have  a  law 
making  no  such  distinctions,  let  us  have  it  executed. 
The  bane  of  our  institutions  is  unexecuted  laws. 


N0TE8  OF  0A8S8. 
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N  flbwe  V.  Wekhy  New  York  City  Court,  General 
Term,  April,  1886,  it  was  hel^  that  in  deter- 
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mining  whether  the  conditional  promise  to  pay,  of 
a   debtor   residing  in  another  State,   is  such    an 
acknowledgment  of   the  debt  as  will  remove  the 
bar  of  the  statute  of  limitations  of  that  note,  the 
construction  of  the  statute  by  the  courts  of  that 
State  controls,  rather  than  a  contrary  interpretation 
bj  our  courts  of  a  similar  statute  in  this  State. 
The    court  said:     ''This   seems  to  us  to  be  the 
proper  test  to  be  applied  and  the  fair  interpretation 
to  be  placed  on  the  statute  under  examination,  and 
the  only  one  which  can  prevent  an  unseemly  con- 
flict of  construction  between  the  courts  of  the  two 
States,   a  clash   which    every   principle    of    State 
comity  seems  to  require  us  to  avoid.     The  trial 
judge    therefore    properly  directed    a  verdict    in 
f  ayor  of  the  plaintiff,  but  he  erred  in  setting  it  aside 
and  in  directing  judgment  for  the  defendant.     The 
error   was    caused    by  ignoring  the    construction 
applied  by  the  Iowa  courts  to  their  local  statutes, 
in   Penley  v.  Waterhau9»,   8   Iowa,  418;  BaylU%  v. 
Sireetj  51  id.  627;  Ayres  v.  Baiu^  39  id.  518;  and 
by  applying  to   that  statute  a  different  mode  of 
interpretation  which   has  been  adopted    in    this 
State  in  reference  to  its  own  local  statute  of  an 
almost  similar  nature.    The  true  rule  to  follow,  in 
cases  depending  on  the  laws  of  a  particular  State, 
is  to  adopt  the  construction  which  the  courts  of 
that  State  have  given  to  those  laws.     Angell  Lim. 
(6th  ed.)  24;  ElmmdorfY,  Taylm,  10  Wheat.  152; 
Bdl  V.  Morruon,  1  Pet.  851,  860;  LeffingweU  v.  War- 
ren, 2  Black,  699.     The  reason  jfor  the  mle  is  that 
the  courts  of    every  State  and   country  must  be 
presumed  to  be  the  best  expositors  of  their  own 
laws  and  of  the  terms  of  contracts  made  with  refer- 
ence to  them;  and,  as  Judge  Story  observes:     *  No 
court  professing  to  be  governed  by  principle  would 
assume  the  power  to  declare  that  a  foreign  court 
misunderstood   the   laws   of    their  own  country.* 
Story  Confl.  Law.,  §  277.     Judge  Swayne,  in  Lef- 
fingvM  V.  Warrm^  supra,  said :  *  The  courts  of  the 
United  States    *    *    *    recognize  the  statutes  of 
limitations  of  the  several  States,  and  give  them  the 
same  construction  and  effect  which  are  given  by 
the    local    tribanals.     ♦     *    *    The    construction 
given  to  a  statute  of  a  State  by  the  highest  judicial 
tribunal  of  such  State  is  regarded  as  a  part  of  the 
statute,  and  is  as  binding  upon  the  courts  of  the 
United  SUtes  as  the  text.' " 


In  CammontosaUh  v.  Dexter,  Massachusetts  Su- 
preme Judicial  Court,  Nov.  12,  1886,  it  was  held 
that  under  the  statute  it  is  an  indictable  offense  to 
keep  open  a  shop  on  the  Lord's  day,  for  public 
business,  without  regard  to  the  necessity  of  the 
business,  and  the  conviction  of  a  barber  accordingly 
was  affirmed.  The  court  said:  "The  statute  un- 
der which  this  complaint  was  drawn  is  as  follows: 
*  Whoever,  on  the  Lord's  day,  keeps  open  his  shop, 
warehouse  or  work-house,  or  does  any  manner  of 
labor,  business,  or  work,  except  works  of  necessity 
and  charity.*  Pub.  Stat.  98,  §  2.  This  portion  of  the 
section  provides  for  the  punishment  of  two  distinct 


and  separate  offenses,  viz.:  (1)  Keeping  open  a 
shop,  warehouse  or  work-house  on  the  Lord's  day ; 
(2)  doing  any  manner  of  labor,  business,  or  work  on 
that  day,  except  works  of  necessity  or  charity. 
Com.  V.  ffaSy  122  Mass.  40.  Section  2,  in  that  part 
of  it  which  is  quoted,  is  in  substance  the  same  as 
those  previously  enacted  under  the  province,  and 
since  the  acceptance  of  the  Constitution.  The  ex- 
ception in  each  statute,  save  that  of  1760-61,  fol- 
lows the  words,  *  doing  any  manner  of  labor,  busi- 
ness, or  work,'  and  qualifies  them.  The  phrase 
'except  works  of  necessity  or  charity,'  has  no 
reference  to  the  first  offense  of  keeping  open  a 
shop,  warehouse  or  work-house,  and  qualifies  only 
the  second  offense  of  *  doing  any  manner  of  labor, 
business,  or  work.'  Com,  v.  Nagle,  117  Mass.  142. 
The  object  of  this  statute,  and  of  each  of  the  pre- 
ceding statutes,  was  to  prohibit  the  opening  of 
shops  and  warehouses  on  the  Lord's  day,  for  the 
purpose  of  the  transaction  of  the  ordinary  business 
carried  on  during  the  week.  Com.  v.  Collins,  2 
Cush.  556.  Keeping  open  a  shop  or  work-house  on 
the  Lord's  day,  for  the  purpose  of  doing  business 
with  the  public  indiscriminately,  is  an  offense  in 
itself.  The  legislature  intended  by  this  statute  to 
keep  the  ordinary  places  of  traffic,  business,  and 
work  closed  on  this  day,  so  that  persons  who  de- 
sired to  relax  from  labor  and  business,  and  attend 
to  private  and  public  worship,  might  not  be  dis- 
turbed by  those  who  chose  to  pursue  their  worldly 
business  and  vocations  in  open  shop.  This  stat- 
ute is  substantially  the  same  as  that  enacted  in  the 
Statutes  of  1791,  chapter  58.  The  preamble  to  that 
statute  sets  forth  at  length  the  reasons  of  its  pas- 
sage, and  is  applicable  to  the  statute  now  in  force, 
as  well  as  to  the  several  laws  enacted  upon  this 
subject  since  that  time.  The  complaint  alleges  that 
the  defendant  kept  open  his  shop  on  the  Lord's 
day,  'for  the  purpose  of  doing  business  therein, 
namely,  cutting  hair  and  shaving  beards,  the  same 
not  being  works  of  necessity  or  charity.'  The  of- 
fense is  fully  set  out  by  omitting  the  words,  *  the 
same  not  being  works  of  necessity  or  charity.' 
They  can  therefore  be  stricken  out  as  surplusage, 
and  the  complaint  will  be  complete.  We  are  not 
called  upon  to  pass  on  the  question  whether  it  is  a 
work  of  necessity  to  cut  hair  and  shave  beards  on 
the  Lord's  day.  This  question  does  not  arise  in  the 
present  case.  We  construe  the  statute  to  mean  that 
the  law  prohibits  the  keeping  open  a  shop,  ware- 
house, or  work-house,  for  the  purpose  of  doing 
business  therein,  on  the  Lord's  day;  and  that  it  is 
immaterial  what  the  business  may  be." 


In  Curtis  v.  Dinneen,  Dakota  Supreme  Court, 
Oct.  4,  1886,  it  was  held  that  a  wife  who  keeps  a 
tavern  is  not  responsible  for  an  assault  by  her  hus- 
band upon  a  guest,  without  her  approval,  although 
the  husband  was  the  servant  of  the  wife  in  conduct- 
ing the  tavern.  The  court  said:  **It  is  claimed 
that  the  said  defendant  is  liable  because  of  her  neg- 
ligence in  having  in  her  employ/^  rough,  brutal, 
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passionate  and  ferocious  servant/  *to  whom  she  in- 
trusted largely  the  care  and  conduct  of  her  hotel  or 
inn,"  well  knowing  his  disposition,  and  *  negli- 
gently suffered  said  rough,  brutal,  passionate  and 
ferocious  servant  to  go  at  large  in  and  about  her 
hotel  or  inn,  intrusted  by  the  defendant  with  the 
care  of  said  hotel,  and  of  the  guests,  without  being 
properly  guarded  or  confined,  well  Rowing  his 
vicious,  ferocious  and  brutal  propensities  to  strike 
and  beat  mankind,  and  the  guests  of  her  house, 
without  provocation ' ;  the  complaint  in  this  regard 
being  very  much  like  one  for  keeping  and  allowing 
to  run  at  large  a  vicious  and  ferocious  dog  or  other 
animal.  The  complaint  charges  the  said  defendant 
with  negligence  in  having  and  keeping  in  her  em- 
ploy a  brutal,  passionate  and  ferocious  servant,  and 
on  the  ground  of  this  negligence,  it  is  claimed  that 
the  defendant  is  liable  for  the  tort  of  such  servant. 
This  allegation  and  charge  in  the  complaint,  and 
claim  of  liability,  necessarily  implies  the  possession 
by  the  defendant  of  the  right  and  power  to  employ 
the  servant  complained  ot  and  also  to  control  and 
confine  him,  as  well  as  the  right  and  power  to  dis- 
charge him ;  the  real  insistment  being  that  she  was 
guilty  of  negligence  in  keeping  said  servant  in  her 
employ,  knowing  his  disposition  and  propensity, 
and  that  having  kept  him,  and  not  discharged  him, 
and  having  suffered  him  to  run  loose  about  the 
premises,  she  is  bound  to  respond  in  damages  for 
his  assault  upon  the  plaintiff.  But  can  the  defend- 
ant be  made  liable  on  this  g^round,  which  rests 
upon  the  relation  of  master  and  servant,  and  is  sub- 
ject to  the  legal  principles  governing  the  said  rela- 
tion, when  we  regard  the  admitted  fact  that  the 
relation  of  husband  and  wife  existed  between  her 
and  the  person  for  whose  tort  as  her  servant  it  is 
claimed  she  is  responsible?  It  will  not  be  con- 
tended that  the  existence  of  the  relation  of  master 
and  servant  is  all  that  is  required  to  fix  upon  the 
master  liability  for  the  wrongful  act  of  his  servant. 
In  order  to  make  one  person  liable  for  the  act  of 
another  as  his  servant  the  relation  of  master  and 
servant  must  exist  between  them,  and  the  master 
must  have  control  over  the  servant,  and  the  right 
and  power  to  hire,  direct  and  discharge  him,  and 
certainly,  when  the  liability  is  claimed  for  negli- 
gence in  keeping  said  servant  in  his  employ,  the 
right  and  power  to  order  or  compel  the  servant  to 
leave  his  employment  and  premises.  Has  a  wife, 
under  our  Code,  such  control,  direction,  right  or 
power  over  her  husband?  I  think  not.  And  this 
view  is  strengthened,  in  the  case  at  bar,  since  so 
far  as  the  evidence  shows,  the  entire  premises  were 
the  homestead  or  dwelling  of  the  husband  and  wife 
(the  defendant  and  her  husband,  the  alleged  ser- 
vant); it  not  appearing  that  any  particular  rooms 
or  portions  of  the  inn,  hotel  or  boarding-house  of 
the  defendant  were  used  as  the  dwelling  or  home 
of  the  defendant  and  her  husband  in  contradistinc- 
tion to  the  whole  of  said  inn,  hotel  or  boarding- 
house.  There  is  nothing  in  the  relation  of  the  hus- 
band and  wife  that  would  make  the  defendant  in 
this  action  responsible  for  the  alleged  act  of  her 


husband,  or  liable  to  respond  in  damages  therefor; 
but  on  the  other  hand,  there  is  much  in  such    rela- 
tion opposed  and  repugnant  to  responsibility  or 
liability.     The  liability  of  the  defendant  must  arise, 
if  at  all,  from  the  relation  of  master  and  servant,  oir 
employer  and  employee,  under  the  well-established 
leg^  principles  governing  such  relation  with  respect 
to  the  liability  of  the  master.     Section  1157  (Civ. 
Code),  defines  the  terms  *  master  and  servant,  ^  and 
says :  *  A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer  otherwise  than   ia 
the  pursuit  of  an  independent  calling,  and  who  in 
such  service  remains  entirely  under  the  control   and 
direction  of  the  latter  who  is  called  his  master.^ 
It  is  doubtless  good  legal  doctrine  that  a  master  is 
liable  to  answer  in  a  civil  action  for  the  tortious  or 
wrongful  act  of  his  servant  if  done  in  the  course  of 
his  employment  in  his  master*s  service,  even  thoa^h 
the  master  did  not  know  of  or  authorize  such  act, 
or  may  have  disapproved  of  or  forbidden  it.     The 
act  must  be  done  in  the  execution  of  the  authority 
given  by  the  master,  and  in  the   pursuit   of  the 
master's  business,  and  must  be  within  the  scope  of 
the  servant's  employment,  or  unless  it  be  ratified  hy 
the  master,  he  (the  master)  will  not  be  liable  there- 
for.   Outside  of  the  scope  of  his  employment  the 
servant  is  a  stranger  to  the  master,  and  the  master 
to  the  servant,  so  far  as  the  liability  of  the  one  for 
the  tort  of  the  other  is  concerned.     It  is  the  relation 
of  master  and  servant,  and  servant  and  master,  that 
creates  the  liability,  or  from  which  it  arises ;  and 
within  the  limits  of  that  relation,  the  liability,  by 
reason  of  the  very  relation  itself,  has  its  birth,  and 
outside  of  those  limits  it  can  neither  arise  nor  exists 
The  application  of  this  principle  is  alike  just  to  the 
master,  to  the  servant,  and  to  third  persons.     It 
must  be  admitted  that  not  only  in  the  cases  cited  hy 
counsel  for  the  respondent,  but  in  all  well-consid- 
ered cases  determining  the  liability  of  a  master  for 
the  tort  of  his  servant,  including  also  the  cases  hav- 
ing reference  to  the  liability  of  hotel  proprietors  or 
innkeepers  for  the  acts  or  torts  of  their  servants  or 
employees,  the  liability  has  been  based  upon  the 
actual  or  implied  existence  of  the  relation  of  master 
and  servant,  employer  and  employee,  and  the  nature 
and  extent  of  such  relation,  and  of  the  possession 
by  the  master  or  employer  of  the  control  and  direc- 
tion of  the  servant  or  employee,  including  the  right 
and  power  not  only  to  hire,  but  also  to  discharge 
said  servant  or  employee.    And  the  extent  of  the 
liability  of  the  master  or  employer  is  generally 
determined  by  the  nature  and  limit  of  his  control 
over  the  servant  or  employee,  and  the  calling  or 
business  of  the  master,  in  the  prosecution  of  which 
the  servant  is  employed,  and  in  the  course  of  which 
he  acts  for  his  master,   and  out  of  the  course  of 
which,  unless  by  order  of  his  master,  he  acts  for 
himself.     However  interesting  then   it  would  be 
to   discuss  the  question  whether  or  not  the  relation 
of   master  and  servant  can  actually  or  in  law  exist 
between  husband  and  wife,  or  wife  and  husband, 
or  whether  or  not  the  two  relations  of  husband  and 
wife  and  master  and  servant  can,  at  the  same  time, 
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exist  between  the  same  persons,  and  if  they  can 
exist,  the  extent,  nature,  effect  and  qualiQcations  of 
their  existence,  such  discussion  is  unnecessary  in  this 
case;  since  even  admittiug  that  the  relation  of 
master  and  servant  existed  between  the  said  defend- 
ant and  her  said  husband,  and  that  the  husband  was 
the  servant,  and  his  wife  the  master,  the  remaining 
essential  element  or  requisite  which  must  exist 
before  the  liability  of  the  defendant  could  arise 
would  be  wanting,  in  that  it  does  not  appear,  from 
a  careful  and  discriminating  inspection  of  the  testi- 
mony and  the  surroundings  of  the  case,  that  the 
husband,  M.  J.  Dinneen,  when  he  committed  the 
assault  and  battery  upon  the  plaintiff,  was  doing 
his  master's  business,  or  executing  his  master's 
order,  or  acting  within  the  scope  of  his  duty  or 
authority  as  the  servant  of  such  master ;  but  on  the 
contrary,  it  is  plainly  manifest,  that  granting  that  at 
the  time  he  committed  the  act  complained  of,  he  was 
in  the  employ,  as  her  servant,  of  his  wife  as  his  master, 
the  assault  and  battery  committed  by  him  was  neither 
his  wife's  business,  nor  done  by  her  order  or  consent, 
nor  ratified  by  her  after  its  occurrence,  nor  was  it 
within  the  actual  or  apparent  scope  of  his  duty  or  au- 
thority as  her  servant.  The  injury  inflicted  by  the  said 
M.  J.  Dinneen  upon  the  eye  of  the  plaintiff  was  a  part 
and  the  result  of  a  personal  altercation  or  quarrel 
between  said  M.  J.  Dinneen  and  the  plaintiff  whom 
he  assaulted;  and  to  hold  his  wife  responsible  in 
damages  for  his  tort,  as  his  master,  under  the  cir- 
cumstances, would  not  be  in  accord  with  any  prin- 
ciple of  law  or  equity,  but  a  violation  of  well- 
settled  principles  of  both." 


THB  FORMALITIES  OF  A  LAST  WILL, 

IN  a  former  article  on  '*  Testamentary  Capaoity/*an 
Inquiry  was  had  into  the  oiroumstanoes  attending 
the  rlRht  to  make  a  last  will  and  testament. 

How  one,  posBessing  such  right,  must  proceed  to 
give  It  valid  expression  shall  now  be  dlsoussed.  A 
great  civilian,  Modestiuus,  has  defined  a  will  thus: 
**•  TtBtamentum  tst  voluntatU  nosirae  juata  senUntia  de 
eo,  qiiod  quia^  post  moi-tem  Buam^  fieri  velit/^  which 
Blaokstone  translates  as  follows :  *'  The  legal  declara- 
tion of  a  man*B  intentions  which  he  wills  to  be  per- 
formed after  his  death/'  and  upon  which  definition  he 
comments  thus :  '*  It  Is  called  senUntia  to  denote  the 
circumspection  and  prudence  with  which  it  Is  sup- 
posed to  be  made;  It  Is  voluntatis  noatrcie  sententia 
because  Its  efficacy  depends  on  Its  declaring  the  testa- 
tor*s  Intentions,  whence  in  England  It  is  emphatically 
styled  his  will;  It  Is^usta  aententia^  that  is  drawn,  at- 
tested and  published  with  all  due  solemnities  and 
forms  of  law ;  it  Is  de  eo  quod  quia  post  mortem  auam 
fieri  velit^  because  a  testament  Is  of  no  force  till  after 
the  death  of  the  testator." 

One  may  express  his  Ideas  by  either  of  two  means, 
orally  or  by  writing,  and  so  the  law  directs  that  a  man 
may  declare  his  last  will  either  by  writing  or  by  spoken 
words  alone.  When  our  modern  civilization  was  In  Its 
infancy  the  art  of  writing  was  possessed  but  by  few, 
and  consequently  the  law  did  not  demand  a  written 
Instrument  where  the  same  was  either  an  impossibil- 
ity or  obtainable  only  at  great  expense  and  Inconven- 
ience. Hence  we  have  inherited  from  medieval  law 
what  is  known  as  an  unwritten  or  nonct*paf<ve  will. 


In  the  earlier  ages  this  form  of  a  last  will,  which  was 
almost  universally  used,  was  made  by  a  solemn  decla- 
ration In  the  presence  of  witnesses,  under  prescribed 
formalities,  of  the  testator's  Intention,  and  was  called 
nonottpative from  the  Latin  verb  noneupare,  meaning 
to  solemnly  declare.  However  as  civilization  ad- 
vanced the  art  of  writing  became  more  widely  pos- 
sessed, and  owing  to  this  fact,  and  the  facility  with 
which  spurious  noncupative  wills  had  been  proved, 
the  right  to  make  the  same  was  almost  completely 
abolished  by  the  statute  of  frauds  of  29  Charles  II,  ch. 
3,  and  still  further  limited  by  subsequent  legislation, 
so  that  to-day  noncupaiive  wills  can  be  made  only  by 
soldiers  In  actual  military  service  and  marines  while 
at  sea,  and  in  every  other  case  the  **  juata  aentetttia  " 
of  the  civilian  must  be  expressed  In  writing  and  In  ac- 
cordance with  the  various  formalities  by  law  pre- 
scribed. The  terms ''soldier  In  actual  military  ser- 
vice "  has  beeu  held  to  mean  soldiers  on  a  military  ex- 
pedition, and  to  exclude  those  housed  In  barracks  (8 
Curt.  622,  818),  and  the  term  *'  mariner  while  at  sea  " 
to  mean  superior  officers  and  common  seamen  wliile 
absent  from  home  on  a  voyage,  even  while  the  vessel 
Is  lying  at  a  wharf  or  at  anchor  In  a  harbor  (Htib- 
hard  v.  Hutbard,  8  N.  T.  199;  Ex  parte  Thompaon^ 
4  Bradf.  154),  in  which  cases  many  authorities  on  this 
subject  will  be  found  collated.  No  precise  number  of 
witnesses  are  required  {Ex  parte  Thompaon,  ut  aupra)t 
and  no  express  declaration  of  the  testator's  intention 
to  make  a  will  {Uul)bard  v.  Hubbard^  ut  8upra\  though 
it  seems  that  the  testator  must  be  in  extremia^  at  least 
in  fear  of  death.  Prince  "v,  Hazletont  20  Johns.  602; 
opinion  by  Chancellor  Kent.  Unwritten  or  noncupo' 
tive  wills  being  restricted  to  the  classes  before  men- 
tioned, the  vast  majority  of  people  are  obliged  by  law 
to  make  a  written  will.  If  any  they  make.  Whether 
the  right  to  make  a  will  Is  a  natural  right  or  a  mere 
political  privilege,  It  is  unuecessary  to  discuss  at  pres- 
ent. The  various  States  have  surrounded  the  execu- 
tion of  a  last  will  with  prescribed  formalities,  and 
their  courts  will  not  give  effect  to  instruments  in  the 
making  or  the  execution  of  which  the  statutory  re- 
quirements have  beeu  Ignored. 

What  then  does  the  law  require  of  a  last  will  In  or- 
der to  give  It  effect?  The  New  York  statute  of  wills, 
and  in  this  respect  the  statutes  of  many  of  our  States, 
require,  first,  as  has  been  said  before,  that  such  last 
will  should  be  In  writing.  What  kind  or  form  of 
*' writing"  the  statute  does  not  declare.  The  word 
"writing"  however  is  broad  enough  to  include  print- 
ing, type-writing,  etc.,  and  Is  used  iu  contradistinc- 
tion to  "speaking.**  It  was  not  the  Intention  of  the 
statute  to  require  any  thing  further  than  a  fixed,  in- 
delible and  immutable  form  of  testamentary  expres- 
sion. Nor  shall  the  phraseology  of  this  "writing" 
take  any  particular  form.  It  will  be  enough  if  the 
maker  intends  it  as  a  will,  if  it  furnishes  evidences 
from  which  such  inteutiou  may  be  Inferred,  and  If  Its 
provisions  are  of  a  testamentary  character.  Under 
the  earlier  statutes,  when  the  requisite  formalities 
were  fewer,  instruments  assuming  the  form  of  a  letter, 
or  a  deed,  were  held  and  construed  to  be  a  will,  be- 
cause a  testamentary  intention  was  Inferred  from 
their  terms.  Now  however  when  the  formalities  are 
increased  and  the  maker  of  an  Instrument  required  to 
declare  It  as  a  will,  the  court  rests  upon  his  declaration 
and  considers  the  Instrument,  however  expressed,  as 
the  Intended  will  of  the  testator. 

The  statute  next  requires  that  this  instrument  in 
writing  shall  be  signed  by  the  testator  at  the  "  end  " 
thereof.  The  testator's  "  mark  "  Is  a  sufficient  signa- 
ture, and  If  the  signing  be  done  by  a  second  person  at 
the  testator's  request,  such  aot  will  be  held  to  be  the 
signature  of  the  testator  ou  the  principle  of  "  guifacU 
per  cUium  fcKsU  per  ae." 
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The  words  *'  end  of  the  will "  seemsaffloieiitly  olear, 
aud  appareatly  oould  give  rise  to  no  doubt  about  the 
meaning.  Tet  what  ooustitutes  the  ''  eud  "  of  a  will 
hat  given  rise  to  much  discussion.  While  the  testator 
has  a  right  to  make  a  will  in  suoh  form  as  he  deems 
proper,  aud  may  make  it  as  short  or  as  long,  as  simple 
or  as  complex,  as  his  fancy  dictates,  yet  the  mere  fact 
of  his  signing  it  at  any  particular  place,  lateuding  that 
place  to  be  the  end  of  the  will,  does  not  make  it  so,  for 
in  determining  the  '*end''  of  the  will,  nut  the  testa- 
tor's intention,  but  the  intention  of  the  statute,  is  to 
be  considered,  as  is  held  by  the  decisions  on  this  mat- 
ter. 

In  the  case  of  Sisters  of  Charity  v.  Kelly,  (ft  N.  Y. 
409,  the  question  arose  on  the  following  facts:  '* The 
testator,  Kelly,  drew  up  the  will  himself  and  signed  it 
in  two  places,  once  in  the  body  of  the  will,  in  the 
middle  of  the  last  clause  appointing  his  executors,  aud 
again  at  the  beginning  of  the  attestation  clause,  as 
follows:  *' Subscribed  by  John  Kelly.'*  these  words 
being  written  in  his  handwriting.  The  signatures  of 
the  attesting  witnesses  however  preceded,  and  did  not 
follow,  the  attestation  clause.  The  will  was  drawn  up 
by  the  testator  himself,  and  though  embodying  his 
testamentary  wishes,  was  awkwardly  executed.  Pro- 
bate was  denied  the  instrument  on  two  grounds,  viz., 
that  it  was  not  signed  at  the  '*  end  thei*eof,*'  and  that 
it  was  not  properly  attested.  The  Court  of  Appeals, 
while  sustaining  the  second  objection,  was  called  upon 
to  decide  on  the  first  ground,  it  being  claimed  in  sup- 
port of  the  will  that  the  first  signature  should  be  held 
a  sufficient  signing  (and  if  this  were  so,  the  second  ob- 
jection would  be  baseless).  It  was  urged  that  wher- 
ever the  testator  affixed  his  signature,  he  intended  to 
make  that  place  the  end  of  his  will,  and  his  intention 
should  govern.  As  there  was  no  doubt  that  the  in- 
strument was  the  will  of  a  competent  and  free  testa- 
tor, and  as  the  law  favored  wills,  his  signature  at  that 
place  should  be  considered  a  substantial  observance  of 
the  statute,  even  if  all  the  matter  following  it  were  to 
be  considered  invalid.  The  court  however  did  not  in- 
cline to  this  view.  It  took  a  ground  that  may  be 
termed  extremely  technical.  Folger,  J.,  in  the  opin- 
ion reasons  thus :  **  Can  we  say  that  the  end  of  a  will 
has  been  found  until  the  last  word  of  all  the  provis- 
ions of  it  has  been  reached?  To  say  that  where  the 
name  is,  there  is  the  end  of  the  will,  is  not  to  observe 
the  statute.  That  requires  that  where  the  end  of  the 
will  is  there  shall  be  the  name.  It  is  to  make  a  new 
law  to  say  that  where  we  find  the  name,  there  is  the 
end  of  the  will.  The  instrument  ofTered  is  to  be 
scanned  to  learn  where  is  the  end  of  it  as  a  completed 
whole;  at  the  end  thus  found,  must  the  name  of  the 
testator  be  subscribed.'*  Probate  was  refused. 

The  question  arose  again  in  the  Matter  of  O^NeU^  91 
N.  Y.  616,  upon  a  state  of  facts  as  follows :  The  will  was 
drawn  up  and  executed  on  a  **  printed  blank,"  and 
the  blank  space  custononury  in  such  instruments  being 
not  large  enough  to  contain  all  the  clauses  of  the  will, 
which  was  almost  completed,  the  remaining  half  of 
the  last  clause,  conferring  a  power  of  sale,  was  contin- 
ued over  on  the  top  of  the  fourth  page.  The  testator 
however  signed  his  name  in  the  usual  blank  space  left 
for  that  purpose.  The  incomplete  clause  conferring 
power  of  sale  on  the  executors  was  a  sufficient  expres- 
sion of  such  power  and  Its  continuation  over  on  the 
other  page  modified  it  but  slightly,  and  in  no  material 
respect.  There  was  no  doubt  about  the  instrument 
being  the  last  will  of  acompetent  testator,  and  probate 
was  refused  on  the  sole  ground  that  it  was  not  signed 
at  the  end  thereof.  Buger,  C.  J.,  in  his  opinion,  en- 
ters into  a  SOD  ewhat  elaborate  consideration  of  the 
question,  citing  many  English  authorities,  and  decid- 
ing the  point  on  the  strength  of  Sisters  of  ChaHty  v. 
KeUy,  ut  sitpra.    In  support  of  the  will  however  it  was 


contended  that  as  the  whole  instrument  was  read  to 
the  testator  in  manner  as  if  the  completed  clause  pire- 
ceded  this  signature,  and  as  the  phraseology  of  both 
parts  of  the  clause  connected  them  both  together, 
showing  one  to  be  but  the  continuation  of  tho  other,  it 
should  be  held  on  the  strength  of  Toimele  v.  HaXL,  %tt 
suprat  that  the  remainder  of  the  clause  was  to  be 
deemed  constructively  inserted  in  the  will  at  the  point 
of  connection,  and  that  therefore  the  instrument  was 
properly  signed.  The  court  h(»wever,  refused  to  take 
this  view,  in  the  following  words :  "  It  is  not  beliered 
that  any  paper  or  document  containing  teetamentaoy 
provisions  not  authenticated  according  to  the  provis- 
ions of  the  statute  of  wills  has  yet  been  held  to  be  a 
part  of  a  valid  testamentary  disposition  of  property, 
simply  because  i  t  was  referred  to  in  the  body  of  tlie 
will.  It  was  held  in  Tonnele  v.  Hall  that  a  map  appear- 
ing after  the  signature  upon  a  will,  ***  and  which 
was  referred  to  in  the  body  of  the  will,  did  not  require 
the  signature  of  the  testator  and  witnesses  to  follow  it 
in  order  to  make  It  apart  of  the  will.  It  i»  to  be  ob- 
served that  the  paper  there  in  question  was  referred 
to  merely  to  identify  the  subject  devised,  aud  con- 
tained no  testamentary  provisions.  It  is  further  to  be 
observed,  the  will  in  the  case  cited  was  complete  with- 
out suoh  additions,  and  that  the  map  could  probably 
have  been  used  as  evidence  to  identify  the  property 
devised,  even  if  no  reference  had  been  made  thereto 
in  the  will." 

It  will  be  observed  that  in  the  language  thus  quoted 
the  hitherto  generally  accepted  doctrine  in  relation  to 
incorporating  extrinsic  documents  in  the  body  of  a 
will  is  repudiated,  or  at  least  doubted.  As  this  gdoe- 
trine  did  not  come  squarely  before  the  court,  the  words 
on  the  fourth  page  of  the  Instrument  not  having  been 
explicitly  referred  to  in  the  body  of  the  will  as  a  part  ot 
the  instrument,it  may  be  then  stated  that  Judge  Ruger's 
remarks  are  merely  d /eta— dicta  however  concurred 
in  by  the  remainder  of  the  court,  and  which  may  be 
taken  as  evidence  of  the  light  in  which  this  doctrine 
is  viewed  by  that  body.  Considering  the  rigid  rules  of 
execution  hitherto  held  by  the  court,  it  may  not  be 
amiss  to  say  that  there  is  great  probability  that  the 
doctrine  referred  to  will  be  repudiated  whenever  the 
same  is  fairly  presented  to  the  court  as  it  is  at  present 
constituted. 

Younger  v.  IhiffU,  95  N.  Y.  685,  is  the  latest  case  on 
the  question  before  considered.  There  the  will  was 
executed  in  Spain,  in  accordance  with  the  formalities 
of  that  country.  After  all  the  testamentary  clauses 
were  completed  an  attestation  clause  followed,  inter- 
vening between  the  body  of  the  will  and  the  signa- 
tures of  the  testator  and  the  attesting  witnesses.  To 
the  claim  that  the  will  was  not  signed  at  the  end 
thereof,  the  court,  through  Earl,  J.,  answered  as  fol- 
lows: '' The  purpose  of  the  law  which  requires  the 
subscription  to  beat  the  end  of  the  will  is  to  prevent 
fraudulent  additions  to  a  will  before  or  after  its  exe- 
cution, and  the  statute  should  be  so  construed  as  to 
accomplish  tliis  purpose.  What  shall  form  part  of  the 
instrument  which  the  testator  intends  as  his  will  must 
be  determined  by  him.  It  Is  true  *  *  *  that  a 
proper  definition  of  a  will  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property,  to  take 
effect  after  his  decease.  But  every  word  contained  in 
the  Instrument  may  not  relate  to  or  bear  upon 
the  disposition  of  property.  It  is  not  uncommon  for 
the  testator  to  recite  in  the  will  his  religions  faith  and 
hopes,  etc.,  and  to  give  directions  concerning  hisbodj. 
and  to  make  many  declarations  which  have  no  bear- 
ing whatever  upon  the  disposition  of  his  property; 
and  yet  they  are  all  part  of  the  instrument  which  he 
intends  as  his  will.  Suoh  matters  and  declamtioiii 
are  usually  inserted  at  the  commencement  of  the  will, 
but  they  may  as  well  bo  placed  after  the  disposing 
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partB  of  tbe  will,  and  yet  if  the  signature  in  such  ease 
is    placed  below  them.  It  is  at  the  end  of  the  will 
i¥lthlii  the  meaniDfr  of  the  statute.    So  too  ordiuariij 
i¥bat  Is  called  the  attestation  clause  when  it  follows 
the  sisuature  is  no  part  of  the  will.    It  is  not  essential 
to  the  validity  of  a  will,  and  as  it  follows  the  slgna- 
tare  it  cannot  be  taken  as  a  part  thereof.    But  if  the 
testator  choses  to  insert  the  attestation  clause  before 
his  signature,  thus  making  it  a  part  of  the  instrument, 
then  like  any  other  matter  contained  in  the  will,  which 
does  not  relate  to  the  disposition  of  property,it  becomes 
a  part  of  the  instrument  oalled  a  will.    If  tbe  testator, 
beneath  the  disposing  part  of  the  will,  and  before  his 
signature,  should  Insert  the  Apostles'  Creed  or  the 
Liord*8  Prayer,  it  would  be  part  of  the  instrument 
oalled  a  will,  and  although  it  would  intervene  l>etweeu 
the  signature  and  tbe  disposing  part  of  the  will,  it 
oould  not  be  contended  that  the  will  was  not  sub- 
scribed at  its  end.'* 

It  will  l>e  observed  that  the  court,  in  deciding  this 
oaae,  has  taken  a  very  liberal  and  coramon-seDse  view 
of  the  statutory  requirements.  It  may  be  said  that  a 
▼ery  teohnioal  interpretation  of  the  statute  of  wills  is 
apt  to  do  as  much  harm  as  good,  to  perpetuate  unin- 
tentionally as  many  frauds  upon  the  testutor  asitmay 
prevent. 

The  next  requirement  of  the  statute  is  that  the  sign- 
ing by  the  testator  shall  be  done  In  the  presence  of 
two  witnesses,  or  else  that  the  signature  shall  be  ac- 
knowledged to  two  witnesses.  To  satisfy  the  requi- 
site that  the  signing  shall  be  done  in  the  presence  of 
witnesses,  it  is  not  enough  that  tbe  testator  and  tbe 
witnesses  were  all  together  in  the  same  room  or  place. 
The  statute  intended  that  the  witnesses  should  see  the 
testator  sign  or  should  have  had  their  attention  di- 
rected to  the  signing  while  the  same  was  l>eing  done. 
Gardiner  v.  Raines^  8  Dem.  98,  and  cases  cited. 

It  is  not  requisite  however  that  both  witnesses  shall 
be  present  at  the  signing  of  the  will ;  if  one  t>e  present, 
and  the  signature  is  afterward  acknowledged  to  the 
other,  the  statute  will  l>e  satisfied.  Hoysradt  v.  King^ 
man,  22  N.  Y.  872. 

As  to  what  is  a  proper  **  acknowledgment "  of  th'e 
testator's  signature,  the  law  is  somewhat  unsettled. 
In  the  determination  of  this  question  the  court  seem 
to  have  regarded  the  matter  from  different  points  of 
view.  Some  have  acted  on  the  theory  that  the  stat- 
ute was  intended  to  protect  a  testator  from  fraud,  and 
that  whenever  the  circumstances  showed  that  the  in- 
tention of  the  statute  had  been  observed  and  its  ends 
accomplished,  a  substantial  compliance  with  Its  re- 
qairements  was  to  be  deemed  enough.  Others  again 
have  treated  the  right  to  make  a  will  as  a  statutory  in- 
stitution, springing  from  and  living  upon  the  statu- 
tory, and  seeming  to  believe  that  testamentary  rights 
were  do  favorites  of  the  law,  have  refused  probate  to 
a  will  whenever  the  very  letter  of  tbe  law  was  not  ob- 
served. As  a  matter  of  legal  principle,  it  may  be 
safely  said  that  the  first  theory  is  more  in  harmony 
with  the  spirit  of  the  law  in  regard  to  wills,  which 
were  ever  its  favorites,  and  more  conducive  to  the  pre- 
vention of  fraud  upon  tbe  testator's  intentions. 

Thne  in  Raskin  v.  Dasktn,  86  N.  Y.  418,  as  In  Peck 
V.  Cary,  27  id.  9,  the  court  laid  the  following  rule: 
**When  tbe  testator  has  produced  a  paper  to  which  be 
has  personally  affixed  bis  signature,  requests  tbe  wit- 
nesses to  attest  it  and  declare  it  to  be  his  last 
will  and  testament,  he  does  all  that  the  law  re- 
qoires.  It  is  enough  that  he  verifies  the  subscription 
as  authorized,  without  reference  to  the  form  in  which 
the  acknowledgment  Is  made;  and  there  could  be  no 
more  unequivocal  acknowledgment  of  a  signature 
tbuiafBxed,  than  presenting  it  to  the  witnesses  for  at- 
testation and  publishing  the  paper  so  subscribed  as 
hi8  will." 


That  this  rule  is  a  satisfactory  observation  of  the 
statute  will  appear  on  examination.  What  does  the 
testator  in  a  case  like  tbe  above  present  to  tbe  wit- 
nesses? What  he  declares  it  to  be,  his  will.  Does  not 
bis  declaring  it  to  be  his  will  amount  to  an  undenia- 
ble acknowledgment  that  every  portion  thereof  is  bis 
act,  the  signature  as  well  as  the  bequests?  Without 
the  signature  the  instrument  could  not  t>e  his  will. 
Why  then  does  he  not  acknowledge  his  signature 
when  he  publishes  as  a  will  an  instrument  to  which 
his  signature  must  be  affixed  to  make  It  what  he  de- 
clares It  to  be? 

The  other  side  of  the  question  is  taken  in  Mitchell  v. 
Mitohellt  16  Hun,  97,  and  affirmed  by  the  Court  of  Ap- 
peals. 77  N.  Y.  596.  In  this  case  the  testator  pre- 
sented his  will  to  two  persons,  and  asked  them  to 
sign  it.  One  of  them  took  the  paper  and  saw  that  It 
was  a  will,  and  saw  the  testator's  signature  thereto 
affixed.  The  testator  then  said:  *' This  is  my  will;  I 
want  you  to  witness  it,"  and  both  thereupon  signed  as 
witnesses.  The  court  held  that  there  was  no  acknowl- 
edgement of  the  signature.  On  appeal  the  decision 
was  confirmed,  by  four  judges  voting  for  affirmance, 
and  three  dissenting.  Here  the  court  took  the  ground 
that  a  specific  acknowledgment  must  be  made.  As  It 
will  be  seen  further  on,  the  tendency  of  the  court  Is 
to  accept  a  substantial  compliance  with  the  statute  as 
satisfactory. 

In  one  of  tbe  latest  reported  decisions  of  the  Court 
of  Appeals  on  this  particular  point  Mitchel  v.  Mitchell 
is  cited,  but  the  decision  referred  to  Is  the  opinion  of 
a  court  not  unanimous  on  the  question.  Lane  y. 
Lane,  95  N.  Y.  499,  and  in  the  late  case  of  Will  of  Big- 
gins,  94  Id.  558,  the  court,  speaking  oh  this  point,  says: 
**  The  signature  was  plainly  visible  upon  the  Instru- 
ment Itself,  and  the  testator  having  requested  Jones 
and  Stoker  to  subscribe  their  names  to  it  as  witnesses, 
and  he  having  acknowledged  the  same  to  be  his  last 
will  and  testament,  the  statute  was  fully  complied 
with  in  this  respect  within  the  decisions  of  this 
court,"  and  in  HiU  v.  PhiUips,  98  N.  Y.  267,  we  find 
the  court  expressing  its  views  on  this  point  as  follows : 
*'  Tbe  exhibition  of  the  will  and  of  the  testator's  sig- 
nature attached  thereto,  and  his  declaration  to  the 
witness  that  It  was  his  last  will  and  testament,  and 
his  request  to  the  witness  to  attest  the  same,  were,  we 
think,  a  sufficient  acknowledgment  of  the  same." 

It  is  not  rash  to  state  that  the  rule  In  Baskin  v.  Bos- 
kin  still  continues  to  be  and  Is  likely  to  remain  the 
rule  of  tbe  Court  of  Appeals. 

Next  in  the  order  of  the  requirements  of  the  statute 
is  the  **  publication  "  of  the  Instrument.  This  must 
be  done  at  the  time  of  the  signing  or  the  acknowledg- 
ment of  the  signature.  What  is  a  proper  **  publica- 
tion" has  been  decided  frequently  and  uniformly  and 
in  the  consideration  of  this  question  tbe  courts  have 
cited  with  considerable  liberality  of  view,  and  have 
required  but  a  substantial  compliance  of  the  statute. 
Their  decisions  may  be  generalized  as  follows :  No  ex- 
act words  of  publication  are  required,  it  being  enough 
that  the  testator  makes  known  to  the  witnesses  in 
some  way,  by  acts  or  conduct,  that  the  instrument  is 
Intended  and  understood* by  him  to  be  bis  will.  Lane 
V.  Lane,  95  N.  Y.  494.  If  tbe  publication  be  expressly 
made,  it  need  not  proceed  from  tbe  testator  himself, 
but  may  be  made  by  some  one  acting  for  him  at  his  re- 
quest.   Gilbert  v.  iCnoo;,  52  N.  Y.  125. 

Tbe  extent  to  which  tbe  doctrine  of  **  substantial 
compliance  "  with  the  statute  has  been  carried,  and 
tbe  tendency  of  the  court  in  regard  thereto,  may  be 
clearly  seen  in  the  late  case  of  the  Matter  of  Beckett, 
35  Hun,  447;  affirmed  by  the  Court  of  Appeals,  20  W. 
S.  470  (and  probably  103  N.  Y.).  lu  this  case  the 
testator  said  nothing  whatever  to  the  witnesses  at  the 
time  they  signed  It  as  to  the  character  of  the  uistru- 
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ment.  Tbe  witnesses  however  knew  its  uature.  One 
of  ft) em  had  coaversed  with  the  testator  a  day  or  so 
previoas  in  relation  to  a  will,  and  knew  that  the  in- 
strument presented  to  her  was  the  will  about  which 
they  had  Oduversed.  The  other  witness  knew  that 
th«  instrument  was  a  will  from  the  various  oiroum- 
stances  attending  the  execution. 

It  was  held,  that  If  the  testator  communicates  the 
necessary  information  in  a  manner  capable  of  convey- 
ing to  the  minds  of  the  witnesses  his  own  present  con- 
sciousness that  the  paper  being  executed  is  his  will,  It 
is  a  sufficient  publication  of  the  same. 

The  statute  next  requires  that  the  witnesses  shall 
sign  the  instrument  In  attestation  of  Its  execution  in 
their  presence. 

While  this  is  customarily  done  by  signing  an  *'  at- 
testation clause,"  yet  such  a  clause  is  not  essential  to 
the  valid  execution  of  the  instrument.  Re  PhUips,  96 
N.  T.  267.  Tbe  presence  of  a  full  attestation  clause  is 
however  of  the  highest  importance,  as  in  many  cases  it 
will  enable  the  court  to  Infer  a  due  execution  of  the 
instrument.  It  will,  when  it  is  shown  that  the  signa- 
tures thereto  are  genuine,  prove  due  execution  if  the 
witnesses  are  dead.  Matter  of  Kellum,  62  N.  Y.  617. 
And  In  case  the  witnesses  forget  the  circumstances, 
and  cannot  testify  to  the  details,  "  a  regular  attesta- 
tion clause,  if  shown  to  have  been  signed  by  the  wit- 
nesses and  corroborated  either  by  the  circumstances 
surrounding  the  execution  of  the  instrument,  the  tes- 
timony of  the  witnesses  to  the  fact  of  due  execution 
or  other  competent  evidence  has  been  held  in  many 
cases  '^  *  *  to  be  sufficient  to  establish  a  will 
signed  by  the  testator,  even  against  the  positive  evi- 
dence of  the  attesting  witnesses  to  tbe  contrary.*' 
WiU  of  Cottrell,  96  N.  Y.  835;  WiU  of  Pepoon,  91  id. 
265.  Tet  an  attestation  clause  alone  will  not  prove 
due  execution  against  the  positive  testimony  to  the 
contrary.     Wooley  v.  Wooley,  96  N.  Y.  231. 

The  witnesses  must  sign  at  the  "end"  of  the  will 
(Re  Heioitt,  91  N.  Y.  261),  and  consequently  must  sign 
after  the  testator,  not  before  him.  Jackson  v.  Jack- 
8011,  39  id.  163.  In  this  case  it  had  been  contended  that 
the  statute  did  not  necessarily  require  that  tbe  wit- 
nesses should  sign  after  the  testator,  and  that  It  would 
be  a  sufficient  compliance  with  its  requirements  if  the 
signing  was  all  done  on  the  eame  occasion  and  at  the 
same  time.  The  court  In  its  decision  (opinion  by 
WoodrufT,  J.)  refused  to  so  hold,  and  took  a  strict 
technical  stand,  deciding  that  even  if  the  testator 
were  to  sign  immediately  after  the  witnesses  had  com- 
pleted their  signatures,  still  there  would  be  no  proper 
signing  by  the  witnesses. 

While  such  interpretation  of  the  statute  seems  illib- 
eral, It  must  be  said  that  the  court  supported  its  views 
with  a  very  strong  argument,  and  that  the  rule  it  pro- 
mulgated is  still  considered  the  law  of  this  State. 

Now  that  we  have  seen  the  law  regarding  the  for- 
mal execution  of  a  will,  it  may  be  necessary  to  state 
that  codicils  are  subject  to  the  same  requirements  as 
wills. 

Wills  are  often  executed  in  duplicate,  each  copy 
being  as  formally  executed  as  the  other,  and  in  such  a 
case  either  copy  will  be  taken  as  the  testator's  will, 
and  admitted  to  probate  as  the  same.  It  is  proper 
however  to  produce  both,  so  that  they  may  be  com- 
pared as  to  their  similarity  in  all  respects,  and  that  it 
may  appear  that  tbe  will  has  not  been  revoked,  as  the 
revocation  of  one  would  revoke  both.  CVossman  v. 
CVossman,  96  N.  T.  146. 

Sometimes  interlineations  and  alterations  may  ap- 
pear on  the  face  of  the  will,  and  tbe  question  will  then 
arise,  were  they  made  before  or  after  execution  ?  There 
is  no  presumption  that  such  interlineations  were  made 
after  execution. 

If  It  be  noted  In  the  attestation  clause,  as  made  be- 


fore execution,  the  oniis  prohandU  that  it  Is  fraudatoafc 
or  onautborized,  is  thrown  upon  those  who  make  aiy 
such  claim.  And  whether  or  not  such  interliiieatiooa 
be  noted  as  above.  It  is  a  question  of  fact  for  tte 
court  to  decide  on  the  evidence  whether  or  not  ther 
were  made  after  execution.  Croaaman  y.  Oro«sina»w 
ut  supra. 

By  section  2611  of  the  Code  of  Civil  procedare  our 
courts  are  empowered  to  admit  to  probate  wills  not 
executed  In  pursuance  of  the  requirements  of  our  utmU 
ute,  if  snob  wills  relate  to  personal  property,  and  were 
made  by  a  resident  of  this  State,  without  the  Stmte, 
and  within  the  United  States,  the  Dominion  of  Canada 
or  the  kingdom  of  Great  Britain  and  Ireland,  and  exe- 
cuted according  to  the  laws  of  the  State  or  country  in 
which  it  was  made;  and  if  made  by  a uon -resident  of 
the  State,  if  such  will  is  valid  according  to  the  law  of 
the  testator's  residence. 

This  is  however  but  a  statutory  acknowledgment  of 
tbe  rule  of  law  that  personal  property  follows  tbe 
domicile  of  the  owner.    2  Kent  Comm.  439. 

William  J.  Ca&b. 

Brooklyn,  N.  Y. 


SHIP  AND  SHIPPING  —  '* DANGERS  AND   jlCCI^ 
DENTS   OF  THE  SEAS''—  DAMAGE 
CAUSED  EF  EATS, 

ENGLISH  COURT  OF  APPEAL,  AUG.  19,  188S. 

Pandorf  V.  Hamilton.* 

A  ship  was  chartered,  and  a  cargo  shipped,  nnder  a  charter- 
party  and  bills  of  lading  which  excepted ' '  dangers  and 
accidents  of  the  seas."  During  the  voyage  the  caigo 
was  damaged  by  sea-water  escaping  from  a  pipe  on 
board  the  ship,  owing  to  the  pipe  having  been  gnawed 
through  by  rats. 

In  an  action  by  the  owners  of  the  caigo  against  tbe  ship- 
owners to  recover  the  amount  of  the  damage  so  caused. 
heULt  that  the  damage  was  not  within  the  exception,  and 
the  defendants  were  liable. 

APPEAL  by  the  plalntififs  from  the  judgment  of 
Lopes,  L.  J. 

The  action  was  brought  by  the  shippers  of  a  catigo 
of  rice*  to  recover  damages  for  injury  to  the  rice  ou 
board  the  defendants'  ship,  during  a  voyage  from 
Akyab  to  Liverpool,  caused  by  jiea-water  passing 
through  a  hole  in  a  pipe  connected  with  a  bath-room 
in  the  vessel,  the  pipe  having  been  gnawed  through  by 
rats. 

The  excepted  perils  in  the  bills  of  lading  were  "  all 
and  every  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  so- 
ever." 

The  excepted  perils  In  the  charter  party  were"'*  the 
act  of  God  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  steam  navigation,  of 
whatever  nature  and  kind  soever,  and  errors  of  navi- 
gation during  the  voyage." 

At  the  trial  at  Liverpool,  It  was  admitted  that  all 
reasonable  precautions  had  been  taken  to  keep  down 
the  rats  on  the  voyage  to  Akyab. 

The  following  questions  were  left  to  the  jury: 

*'  Were  the  rats  that  caused  the  damage  brought  on 
board  by  the  shippers  in  the  course  of  shipping  the 
rice?"  and 

'*  Did  those  on  board  take  reasonable  precautions  to 
prevent  the  rats  coming  on  board  during  the  shipping 
of  the  cargo  ?  " 

The  jury  answered  the  first  question  In  the  negative, 
and  the  second  in  the  aflSrmative. 

*17  Q.  B.  Div.  670.    Reversing  decision  of  Lopes,  J.,  83  Alb. 
Law  J.  389. 
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Theamouut  of  the  damage  was  settled  by  agree- 
ment. 

The  ease  was  reserved  for  farther  oonsideration.  and 
afterward  Lopes,  L.  J.,  gave  judgment  for  the  defend- 
ants, holding  that  the  damage  was  within  the  excep- 
tion.   16  Q.  B.  Div.  6^. 

The  plaintifh  appealed. 

Sir  Charles  RusseU,  A.  Q.,  and  Joseph  Walton,  for 
plaintiflEB. 
Bigham,  Q.  C,  and  J.  G.  Barnes,  for  defendants. 

Lord  Eshbr,  M.  R.  This  case  is  one  of  consider- 
able importance.  The  action  is  brought  by  the  char- 
terers of  a  ship,  who  are  also  the  holders  of  bills  of 
lading,  for  damage  done  by  sea-water  to  a  cargo  of 
rice  shipped  by  them  and  l>elonging  to  them.  Tbe 
case  was  tried  before  Lopes,  L.  J.,  first  of  all  with 
a  jury,  and  after  certain  questions  had  been  left  to 
the  jury,  and  been  answered  by  them,  by  himself 
without  a  jury.  His  judgment  •  has  been  given  in 
favor  of  the  defendants  on  tbe  ground  that  the 
damage  done  to  the  rice  was  the  result  of  causes 
excepted  in  the  charter  party  and  the  bills  of  lad- 
ing. 

The  questions  raised  therefore  are  what  Is  the  true 
construction  of  the  charter  party,  and  the  bills  of 
lading,  which  are  in  this  case  identical,  and  what  Is 
the  reasonable  mode  of  applying  that  construction  to 
the  facts  of  this  case?  In  the  charter  party  and  the 
bills  of  lading  the  exceptions  are,  **  the  act  of  God  and 
the  Queen's  enemies  and  all  and  every  other  dangers 
and  accidents  of  tbe  seas,  rivers  and  steam  navigation, 
of  whatsoever  nature  or  Icind,  and  errors  of  naviga- 
tion during  the  voyage."  The  vessel  was  chartered 
by  the  plaintiffs  to  proceed  to  Akyab,  and  there  load 
a  cargo  of  rice,  and  the  rice  was  loaded  under  the 
charter  party,  and  bills  of  lading  were  given  in  the 
same  terms  as  the  charter  party.  Therefore  the  rice 
was  shipped  under  the  charter  party,  and  under  the 
bills  of  lading  at  Akyab.  Daring  the  voyage  home  to 
Liverpool,  rats  gnawed  through  a  pipe  communicating 
with  a  cistern  in  the  ship,  and  thereby  let  in  the  sea- 
water,  which  damaged  the  rice. 

There  was  a  dispute  at  the  trial  as  to  whether  the 
rats  had  been  allowed  to  come  on  board  by  the  ship- 
pers in  the  course  of  shipping  the  rice  at  Akyab;  this 
question  was  left  to  the  jury.  Another  question  was 
put  to  the  jury:  **  Did  those  on  board  take  reasonable 
precautions  to  prevent  the  rats  coming  on  board  dur- 
ing the  shipping  of  the  cargo?"  That  also  was  at 
Akyab.  The  jury  answered  the  first  question  in  the 
negative ;  that  is,  that  the  rats  were  not  brought  on 
board.  The  second  question  they  answered  in  the 
affirmative,  namely,  that  those  on  board  did  take  rea- 
soDable  precautions  to  prevent  the  rats  coming  on 
board  during  the  shipping  of  the  cargo.  The  learned 
judge  states  that  at  the  trial  at  Liverpool  there  was  no 
dispute  about  the  cause  of  the  damage  to  the  cargo ; 
it  was  agreed  that  the  damage  was  caused  during  the 
vojage  by  sea-water  passing  through  a  hole  in  a  pipe 
connected  with  a  bath-room  in  the  vessel,  such  pipe 
being  eaten  through  by  rats.  Therefore  the  cause  of 
damage  to  the  rice  is,  that  rats  ate  through  the  pipe, 
thereby  letting  the  water  in.  The  question  is, whether 
on  the  true  construction  of  the  charter  party  and  the 
bills  of  lading,  and  applying  It  in  the  legal  way  to  the 
facts,  the  cause  of  the  damage  is  a  peril  excepted  out 
of  the  bills  of  lading  and  charter  party. 

Now  charter  parties,  bills  of  lading,  and  policies  of 
marine  insurance  are  documents  which  do  not  mater- 
ially differ  from  an  ordinary  daily  form  of  each.  As 
mercantile  business  has  been  enlarged  they  have  dif- 
fered from  time  to  time,  but  they  do  not  differ  from 
day  to  day,  and  in  their  sul>stantial  structure,  which  is 


very  peculiar,  they  are  much  the  same  as  they  have 
been  from  the  beginning.  Where  documents  are  in 
daily  use  in  mercantile  affkirs,  without  any  substan- 
tial difference  in  form  from  time  to  time,  it  is  most 
material  that  the  construction  which  was  given  to 
them  years  ago,  and  which  has  from  that  time  been 
accepted  in  the  courts  of  law.  and  in  the  mercantile 
world,  should  not  be  in  the  least  altered,  because  all 
subsequent  contracts  have  been  made  on  the  faith  of 
the  decisions.  Therefore  whether  one  thinks  that  one 
would  oneself  have  come  to  the  same  conclusion  as 
the  judges  did  in  the  beginning  is  immaterial.  One 
ought  to  adhere  strictly  to  the  construction  which  has 
been  put  upon  such  documents. 

Moreover,  if  those  documents,  construed  as  the 
judges  have  construed  them  for  many  years,  have  also 
for  many  years  been  applied  in  a  particular  way  to 
facts  similar  to  those  which  are  in  question  at  this  day 
in  a  cause,  it  is  equally  material  in  my  opinion  to  ad- 
here to  that  application,  or  else  mercantile  business 
l>ecomes  wholly  uncertain. 

Now  with  regard  to  charter  parties,  bills  of  lading, 
and  policies  of  marine  Insurance,  there  have  been  cer- 
tain rules  of  construction  determined  upon  and  ac- 
cepted,and  there  has  been  a  distinction  as  to  the  mode 
of  construing  the  first  two  documents  and  the  third. 
With  regard  to  policies  of  marine  insurance  a  very 
strict  rule  as  to  the  application  of  the  doctrine  of  causa 
jn'oxima  has  been  adopted.  It  was  pointed  out  long 
ago  that  if  this  doctrine  of  causa  proxima^  as  against 
causa  remota.  Is  taken  in  a  large  sense  it  is  equally  ap- 
plicable to  charter  parties,  bills  of  lading,  and  policies 
of  marine  insurance.  One  would  not  seek  either  as  to 
a  charter  party  or  a  bill  of  lading  a  cause  in  the  one 
sense  remote,  but  with  regard  to  policies  of  insurance 
the  doctrine  of  causa  proscima^  or  the  immediate 
cause,  has  been  much  more  strictly  applied  than  in  the 
other  two  cases;  and  the  difference  of  construction 
has  been  that  in  a  policy  of  marine  insurance  one  looks 
strictly  only  to  the  causa  proxima  or  immediate 
cause ;  whereas  in  the  others  one  looks  to  that  which  is 
called  in  the  law  books  the  causa  causaus^  which  has 
been  interpreted  by  judges  to  mean  the  real  effective 
cause  of  the  damage.  All  these  documents,  as  I  have 
said,  were  constructed  originally  in  a  very  peculiar 
elliptical  form  of  mercantile  language.  The  statement 
that  the  shipowner  will  deliver  the  cargo  in  the  same 
order  as  he  has  received  it,  excepting  the  act  of  Grod 
and  so  on,  and  all  and  every  other  dangers  and  perils 
of  the  seas,  shows  that  it  is  a  most  extraordinary  ellip- 
tical form.  The  exceptions  do  not  describe  the  dam- 
age, although  if  the  document  were  construed  only 
grammatically,  they  would  be  rather  supposed  to  do- 
scribe  the  damage;  they  descril>e  the  cause  of  the  dam- 
age, not  the  damage.  It  is  necessary  therefore  to  see 
whether  the  cause  of  the  damage  is  one  which  is  ex- 
cepted. 

The  first  cause  which  may  produce  the  damage  is 
the  act  of  Qod,  as  it  was  called  In  the  old  times.  I 
shall  not  now  enter  into  a  discussion,  which  at  one 
time  was  rather  rife,  as  to  what  was  the  exact  mean- 
lug  of  the  term  "  the  act  of  God.**  In  the  older,  sim- 
pler days  I  have  myself  never  had  any  doubt  but  that 
it  did  not  mean  the  act  of  God  In  the  ecclesiastical 
and  biblical  sense,  according  to  which  almost  every- 
thing is  said  to  be  the  act  of  God,  but  that  in  a  mer- 
cantile sense  it  meant  an  extraordinary  circumstance 
which  could  not  be  foreseen,  and  which  could  not  be 
guarded  against.  But  In  this  case  there  cannot  pos- 
sibly be  any  foundation  for  any  such  suggestion  as 
that  this  gnawing  of  a  pipe  by  rats  and  letting  in  sea- 
water  is,  within  the  terms  of  tbe  bills  of  lading  and 
charter  party,  the  act  of  God.  The  real  question  is 
whether  the  cause  here  could  be  said  to  be  a  cause 
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brooKht  about  by  dangers  and  aooideuts  of  the 
It  obviously  was  not  a  danger  or  accident  of  steam 
navigation  or  an  error  of  navigation.  Ttierefore  the 
only  term  in  the  bills  of  lading  and  charter  party  under 
which  the  cause  could  be  brought,  if  it  is  a  cause,  is 
dangers  or  accidents  of  the  seas. 

Now  it  has  beeen  long  ago  held,  that  these  words 
**  dangers  of  the  seas  *'  are  really  the  same  as  perils  of 
the  seas,  for  perils  and  dangers  in  th«  English  lang- 
uage are  synonymous  words.  Therefore  the  question 
is,  whether  this  is  a  peril  of  the  sea?  That  depends 
on  the  meaning  of  the  term  '*  perils  of  the  seas  **  in 
charter  parties, bills  of  ladiug,and  policies  of  insurance. 
They  really  are  the  perils  to  which  people  who  carry 
on  their  business  on  that  dangerous  element,  the  sea, 
are  liable,  because  they  carry  on  their  business  on  the 
sea.  They  are  the  perils  of  the  sea,  not  the  perils  of 
journeying. 

In  Arnould  Marine  Ins.,  book  2,  ch.  2,  it  is  stated 
that  "the  words  'perils  of  the  sea'  only  extend  to 
cover  losses  really  caused  by  sea  damage,  or  the  vio- 
lence of  the  elements,  *  ex  marince  tempestatis  discrim- 
ine.'  They  do  not  embrace  all  losses  happening  upon 
the  seas.*'  Vol.  2,  p.  741  (5th  ed.).  There  may  be 
many  dangers  which  come  under  other  words,  but 
which  do  not  come  under  the  words  ''perils  of  the 
seas."  If  perils  of  the  seas  had  really  included  all 
losses  happening  on  the  sea  it  is  obvious  that  none  of 
the  subsequent  words,  which  have  been  added  to 
charter  parties,  bills  of  lading,  and  policies  of  iusur 
auoe,  would  have  been  wanted,  or  would  have  been 
included  in  them.  Therefore  perils  of  the  seas  are 
those  which  are  peculiar  to  carrying  on  business  on 
the  sea.  They  obviously  therefore  include  the  vio- 
lence of  the  sea  itself.  They  include  the  danger 
which  is  caused  to  things  being  on  the  sea  by  reason 
of  the  action  of  other  elements  which  act  upon  the 
sea. 

But  rats  do  not  come  from  the  sea.  They  are  not 
generated  by  the  sea.  They  are  no  more  a  difficulty 
on  boaid  ship  than  In  a  warehouse  or  a  mill.  There- 
fore a  priori  one  would  have  said  that  damage  done  to 
the  ship  or  cargo  on  board  the  ship  by  rats  could  not 
be  a  peril  of  the  seas,  as  construed  from  the  begin- 
ning. The  first  time  a  similar  question  was  raised  (in 
RoM  V.  Parry  1  £sp.  446),  that  was  done  which  in  the 
old  days  judges  were  In  the  habit  of  doing  much  more 
than  judges  have  been  in  the  habit  of  doing  lately.  It 
was  at  a  time  before  the  distinction  was  so  strictly 
drawn  between  the  construction  of  a  mercantile  doc- 
ument being  for  the  court  and  not  for  the  jury,  and 
the  question  being  partly  for  the  court  and  partly  for 
the  jury.  Lord  Kenyon  asked  a  mercantile  jury  at 
Guildhall  whether  in  the  mercantile  world  damage  to 
the  ship's  bottom  by  worms  was  treated  as  a  peril  of 
the  sea.  The  jury  answered  that  it  was  not.  There- 
upon Lord  Kenyon  having  asked  for  that  opinion  of 
the  jury,  not  as  decisive,but  in  order  to  instruct  him, 
held,  that  upon  the  true  construction  of  the  policy, 
damage  done  to  the  ship  by  worms  was  not  within  the 
term  **  perils  of  the  sea,"  and  that  decision,  which  he 
having  had  himself  instructed  by  the  jury,  held  as 
a  matter  of  law,  has  been  adopted  from  that  time  to 
this. 

My  Brother  Lopes,  in  his  judgment  in  the  present 
case,  which  is  most  elaborate  and  careful,  has  not 
controverted  that  view ;  he  has  adopted  the  view 
that  damage  to  the  ship  or  cargo  by  rats  of  itself 
is  not  a  damage  caused  by  a  peril  or  danger  of  the 
seas. 

It  is  hardly  necessary  to  go  through  the  cases,  but  I 
think  it  is  better  to  name  some  of  them  to  show  how 
clear  this  has  been. 

The  case  of  RofU  v.  ilirr.  1  Esp.  446,  which  was  on  a 
policy  of  insurance  on  the  ship,  shows  it  very  strongly. 


The  ship  sailed  from  St.  Bartholomew,  and  arrlTed 
safely  on  the  coast  of  Africa,  and  began  to  trshde. 
Afterward,  being  about  to  return,  it  was  found  thmt 
the  worms  had  eaten  her  bottom,  and  had  deetroyed 
it  so  effectually  that  the  ship  could  barely  get  to  Cape 
Coast,  where  she  was  condemned  as  irreparable.  This 
case  seems  to  me  very  strong.  The  worms  had  eaten 
the  bottom  of  the  ship — no  doubt  It  was  a  wooden  ship 
in  those  days— so  as  to  render  her  unfit  to  be  on  the 
seas,  so  that  it  was  wrong  to  continue  the  voyage,  and 
so  that  it  was  right  and  proper  to  take  her  into  a  port 
of  distress,  where,  if  what  had  happened  was  caaeed 
by  the  perils  of  the  sea,  she  was  from  the  other  oiiv 
cumstances  a  constructive  total  loss,  yet  it  waa  held 
that  this  eating  by  the  worms  was  not,  even  in  a  pol- 
icy of  insurance,  a  damage  caused  by  a  peril  insured 
against,  that  is  by  a  peril  of  the  sea.  The  damage  In 
that  case  was  done  by  worms  but  the  result  must  h%ve 
been  the  same  if  it  had  been  done  by  rats.  It  would 
have  been  no  stronger  if  it  had  been  done  by  rats  from 
the  inside.  If  rats  ate  a  wooden  ship  from  the  inside 
nearly  through  to  the  outside  of  planks,  so  that  she 
became  wholly  unfit  and  unsafe  to  keep  the  seas,  and 
she  were  carried  into  a  port,  where  her  condition  was 
such  that  she  could  not  be  repaired  so  as  to  be  a  sea- 
going ship,  in  the  ordinary  business  sense  of  being 
capable  of  repair,  that  would  not  be  loss  caused  by  a 
peril  of  the  sea. 

The  next  proposition  which  I  shall  lay  down  is  that 
ill  business,  if  it  is  attempted  to  distinguish  with  ex- 
treme fineness,  either  as  to  construction  or  as  to  ap- 
plication to  facts  the  possibility  of  real  business  is  de- 
stroyed, and  it  seems  to  me  impossible  to  hold  with 
any  thing  like  a  business  sense  of  responsibility  that  if 
rats  eat  within  the  eighth  of  an  inch  of  the  outside  of 
the  planks,  and  so  make  a  ship  unfit  to  keep  on  the 
seas  and  render  her  irreparable,  that  constructive 
total  loss  is  not  a  loss  caused  by  perils  of  the  sea,  yet 
if  the  rats  were  to  eat  the  eighth  of  an  inch  further 
it  would  be  a  loss  by  perils  Of  the  sea.  That  is 
far  too  fine  for  me,  and  I  think  far  too  fine  for  busi- 
ness. 

If  that  case  therefore  is  carried  to  its  full  length,the 
damage  caused  by  the  eating  by  rats  however  imme- 
diate is  not  even  in  a  policy  of  Insurance  a  peril  of  the 
seas  within  the  meaning  of  the  policy,  and  much  more, 
as  I  shall  presently  show,  is  this  so  in  a  charter  party 
or  a  bill  of  lading. 

There  is  a  case  with  regard  to  rata  (Hunter  v.  PotUn 
4  Camp.  203)  before  Lord  Ellenborough,  which  was 
again  on  a  ,  policy  of  insurance.  The  ship  having 
touched  at  Antigua  was  detained  there  a  considerable 
time  by  the  sickness  of  the  crew,  and  while  she  lay  at 
that  island  the  rats  ate  holes  in  her  transoms  and  other 
parts  of  her  bottom.  In  consequence  a  surv^  wss 
called,  and  the  ship  was  found  to  be  unfit  to  proceed 
to  Honduras,  and  she  was  therefore  condemned  and 
the  cargo  sold.  Here  was  a  ship  reduced  to  extremi- 
ties, unfit  to  keep  the  sea  and  properly  sold,  but  the 
loss  having  been  -oharged  as  caused  by  a  peril  of  the 
sea.  Lord  Ellenborough  was  clearly  of  opinion  that  it 
was  not  a  loss  within  any  of  the  perils  insured 
againsst.  That,  again,  was  the  case,  of  a  policy  cf  in- 
surance. 

One  would  expect  to  find  in  America  the  same  law 
as  In  England,  because  the  American  people  of  busi- 
ness have  adopted  the  same  forms  of  bills  of  lading 
and  of  policies  and  of  charter  parties  that  we  have 
ourselves. 

In  the  case  of  Hosard's  Administrator  v.  New  Eng- 
land Marine  Ins,  Co.t  8  Pet.  657,  the  damage  was 
caused  by  worms.  The  judge  directed  the  jury  that 
*'  it  they  should  find  that  in  the  Pacific  Ocean  worms 
ordinarily  assail  and  enter  the  bottoms  of  vessels,  then 
the  loss  of  a  vessel  destroyed  by  worms  would  not  be 
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a  loss  within  the  polioj.*'  I  quote  this  case  because 
"the  court  there  adopt  the  English  decision  to  which  I 
liave  referred.  They  say :  **  In  1796  the.  case  of  Rohl 
V.  Fdrr,  1  Esp.  445,  was  tried,  which  involved  this 
question,  before  Lord  Kenyon  and  a  special  jury. 
His  lordship  said  that  *  it  appeared  to  him  a  question 
of  fact  rather  than  of  law,  such  as  the  jury  were  com- 
petent to  decide  on  from  the  opinion  on  the  subject 
adopted  by  the  underwriters  and  merchants.'    And 

*  the  jury  found   it  was  not  a   loss  within  the  term 

*  perils  of  the  sea'  in  policies  of  insurance,  and  of 
course  that  the  plaintiff  could  not  recover  for  a  total 
loss.'  There  seems  to  have  been  a  general  acquies- 
oence  in  this  decision  in  England,  as  it  has  never  been 
overruled."  8  Pet.  683,  584.  Then  some  other  cases 
are  cited,  and  it  is  said  that  in  America  the  courts  have 
adopted  that  finding  of  the  English  jury,  and  acted 
upon  it. 

I  should  like  to  notice  this  point,  which  is  raised  by 
that  last  case.  There  the  question  left  to  the  jury  was 
whether  in  the  Pacific  Ocean  it  was  ordinary  that 
worms  should  appear. 

It  seems  tome  that  there  must  be  a  distinction  be- 
tween rats  and  some  worms  which  attacked  ships  in 
the  old  days  at  sea.  If  by  worms  are  meant  worms 
which  ate  through  the  ship  from  the  outside,  those  are 
worms  which  are  generated  by  the  sea  and  which  at- 
tack from  the  outside,  and  this  would  immediately,  I 
think,  raise  the  question  which  was  left  to  the  jury  in 
that  case.  Therefore  the  real  ground  why  the  loss  was 
not  held  to  come  within  the  term  **  perils  of  the  sea" 
was  this,  that  if  the  circumstances  were  the  ordinary 
circumstances  of  the  voyage  insured  then  the  loss  was 
not  within  the  terms  of  the  policy.  Then  it  would 
come  within  the  ordinary  circumstances,  not  the  ex- 
traordinary circumstances  ot  the  voyage.  Therefore 
to  my  mind  it  is  different  in  a  case  of  seaworms — 
worms  which  are  peculiar  to  the  sea — attacking  the 
ship  from  the  sea,  which  I  think  would  be  a  peril  of 
the  tea,  unless  it  were  that  it  is  an  ordinary  circum- 
stance of  the  voyage,  which  either  the  underwriter,  or 
the  shipowner,  or  the  owner  of  the  cargo,  ought  to  an- 
ticipate as  an  ordinary  circumstance  of  the  voyage. 
That  question  with  regard  to  the  attack  of  worms  or 
barnacles  can  hardly  arise  in  later  days,  because  it  was 
a  danger  to  wooden  ships  which  were  not  metalled. 
The  metalling  of  ships  was  invented  and  applied 
chiefly  in  order  to  guard  against  that  very  danger,  and 
now  if  a  ship  were  sent  into  seas  which  are  frequented 
by  such  worms  without  being  metalled  it  would  be  a 
very  strong  circumstance  upon  which  a  jury  would,  I 
think,  find  that  the  ship  was  not  seaworthy  for  that 
voyage  even  when  she  started,  it  being  known  at  the 
time  that  in  the  ordinary  course  of  the  voyage  this 
danger  must  be  anticipated.  But  with  regard  to  rats 
it  stood  from  the  beginning,  as  I  say,  subject  to  the 
other  view  that  a  danger  to  the  ship  or  cargo  by  rats 
was  not  caused  by  an  excepted  peril  in  the  bill  of  lad- 
ing or  by  a  sea  peril  as  insured  against  in  the  policy. 
Cominp'  to  later  times,  there  is  the  case  of  Laveroni  v. 
Drury,  S  Ex.  166;  22  L.  J.  (Ex.)  2,  which  to  a  certain 
extent  is  decisive  in  my  opinion.  There  the  question 
arose  upon  bills  of  lading.  The  cargo,  which  was 
cheese,  a  thing  most  liable  to  the  attacks  of  rats,  was 
damaged  by  rats.  It  is  true  that  the  sea-water  did 
not  come  in.  The  only  damage  was  the  damaire  by  the 
rats  themselves.  Pollock,  C  B.,  said :  "  We  agree 
with  the  learned  judge,  that  the  true  question  is 
whether  damage  by  rats  falls  within  the  exception, 
and  we  are  clearly  of  opinion  that  it  does  not.  The 
only  part  of  the  exception  under  which  it  possibly 
could  be  contended  to  fall  is  as  'a  danger  or  accident 
of  the  sea  and  navigation,'  but  this  we  think  includes 
only  a  danger  of  the  sea  or  navigation  properly  so- 
called,   namely,  one  caused  by  the   violence  of  the 


winds  and  waves  (a  vis  major)  acting  upon  a  seaworthy 
and  substantial  ship,  and  does  not  cover  damage  by 
rats,  which  is  a  kind  of  destruction  not  peculiar  to  the 
sea,  or  navigation,  or  arising  directly  from  it,  but  one 
to  which  such  a  commodity  as  cheese  "(this  is  also 
true  as  to  rice)  "  is  equally  liable  in  a  warehouse  on 
land  as  in  a  ship  at  sea."  With  regard  to  the  observa- 
tions made  in  the  old  days  about  a  cat  l>eing  on  boikrd, 
it  was  characteristic  of  the  refined  minds  of  those 
times  to  deal  with  such  a  matter.  Pollock,  C.  B.,  who 
was  a  very  practical  judge,  said  he  did  not  think  much 
of  the  case  of  oats,  because  from  the  way  in  which  car- 
goes are  now  stowed  it  would  be  very  difficult  for  a  cat 
to  make  its  way  in  amongst  the  cargo ;  and  so  it  would. 
However  that  question  of  the  oats  was  dropped  long 
ago,  as  is  well  known. 

That  case  is  a  distinct  decision  that  damage  done  to 
a  cargo  by  rats,  where  it  does  not  let  in  sea-water,  is 
not  damage  caused  by  perils  of  the  sea.  I  have  dealt 
with  the  cases  as  to  damage  to  the  ship  by  rats  or 
worms  under  a  policy  of  insurance.  Now  I  come  to 
the  case  of  damage  to  a  ship  or  a  cargo  under  the  ex- 
ception in  a  bill  of  lading,  or  a  charter  party.  In  the 
case  of  a  bill  of  lading  or  charter  party,  not  the  last 
immediate  cause,  but  the  real  effective  cause  is  to  be 
looked  to,  so  that  it  must  come  to  this  if  the  rats,  as  I 
said  before,  eat  within  the  eighth  of  an  inch  of  the 
outside  of  the  planks  of  the  ship  and  so  damage  the 
ship,  or  if  rats  eat  the  cargo,  or  otherwise  damage  the 
cargo,  this  conduct  of  the  rats  is  not  a  cause  of  dam- 
age which  is  excepted,  yet  if  the  rats  go  a  little  fur- 
ther and  let  the  sea-water  in,  then  the  damage  to  the 
cargo  is  to  be  excepted.  It  is  impossible,  and  It  can- 
not be  in  my  mind  that  there  are  such  distinctions. 
Therefore  I  take  the  case  of  Laveroni  v.  Drury,  8  Ex. 
166;  22  L.  J.  (Ex.)  2,  to  be  decisive,  not  only  of  what 
had  then  to  be  decided,  namely,  that  damage  caused 
by  rats  is  not  damage  caused  by  a  peril  of  the  sea,  but 
also  as  a  necessary  consequence,  to  prove  this,  that  if 
rats  gnaw  through  a  pipe  and  let  the  water  in,  never- 
theless, as  the  rats  are  the  cause,  and  the  sea  is  not, 
and  the  letting  in  of  the  sea-water  is  only  an  effect  of 
the  cause,  the  real  effective  cause  being  the  rats,  what 
the  rats  do  is  not  damage  caused  by  perils  of  the  sea. 

I  think  myself  the  cases  woul'd  made  it  doubtful, 
even  in  a  policy  of  insurance,  whether  It  ought  not  to 
be  held  where  rats  gnaw  through  the  planks  of  the 
ship,  the  act  Is  so  closely  immediate  that  the  coming 
in  of  the  sea- water  should  be  treated,  not  as  a  cause  at 
all,  but  as  an  effect,  so  that,  even  In  that  case  there 
would  be  causa  proxima  as  well  as  causa  causans; 
but  this  is  a  matter  which  we  need  not  determine  on 
the  present  occasion,  and  which  must  remain  open 
until  the  point  is  raised. 

Taking  the  distinction  of  construction  which  has 
always  been  applied  as  between  charter  parties,  bills 
of  lading,  and  policies  of  insurance,  I  feel  in  my  own 
mind  perfectly  clear  that  where  the  effective  cause  is 
the  conduct  of  rats,  as  the  learned  judge  has  found 
here  in  terms,  and  properly  found,  it  cannot  be  held 
that  the  coming  in  of  the  sea-water  is  the  cause. 

Therefore,  with  the  greatest  deference,  I  cannot 
agree  with  the  judgment  of  my  Brother  Lopes.  I 
have  read  his  judgment  with  the  utmost  care,  and  I 
think  he  has  in  reality,  although  he  did  not  mean  to 
do  it,  acted  upon  this:  '*The  immediate  cause  of 
damage  in  this  case,"  he  says,  *'  was  the  incursion  of 
salt  water  through  the  hole  in  the  pipe  eaten  through 
by  the  rats;  the  effective  cause  of  damage  was  the  rat 
or  rats.'-  16  Q.  B.  Div.  636.  Therefore  it  seems  to  me 
that  he  has  inadvertently  applied  to  this  case  the 
strictest  rules  of  the  causa  proxinia,  which  is  only  ap- 
plicable to  policies  of  insurance  and  is  not  applica- 
ble to  bills  of  ladifig  or  chartei  parties.  In  my 
opinion  it  has  been  held  from  the  beginning  that  in  a 
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bill  of  ladiug  or  in  a  charter  party  the  eCTective  cause 
ifl  to  l>e  looked  to,  and  not  the  immediate  cause,  in  the 
sense  of  its  being  causa  proxima^  as  in  the  case  of  a 
policy  of  insurance.  That  is  the  defect  in  the  careful 
and  elat>orate  judgment  which  he  has  given. 

For  the  purpose  of  regularity  in  business,  and  in 
order  that  people  may  know  what  their  liabilities  are, 
and  what  they  are  undertaking,  it^  seems  to  me  that 
we  must  revert  back  to  the  old' rule,  and  say  that 
where  the  effective  cause  of  a  loss  under  a  charter- 
party  or  a  bill  of  ladiug  is  the  damage  to  the  cargo  by 
rats  that  is  not  a  peril  excepted,  and  where  the  rats, 
by  being  the  effective  cause,  let  in  the  sea,  this  letting 
in  of  the  sea  is  not  a  cause  at  all.  It  is  the  effect  of 
what  was  done  by  the  rats»  and  the  rats  were  the  effec- 
tive cause. 

I  cannot  therefore  agree  with  the  judgment,  and  I 
am  of  opinion  that  it  must  be  overruled. 

Bo  WEN,  L.  J.  The  judgment  I  am  about  to  read  is 
the  judgment  of  my  Brother  Fry  and  myself. 

This  was  an  action  brought  against  the  owners  of  a 
ship  to  recover  damages  for  sea  injury  to  the  cargo 
caused  by  a  leakage  of  which  rats  were  the  authors. 
The  defendants'  ship  had  been  chartered  by  the  plain- 
tiffs to  proceed  to  Akyab  and  there  load  a  cargo  of 
rice  for  Liverpool.  The  excepted  perils  in  the  charter 
party  were  the  act  of  God,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  steam 
navigation  of  whatsoever  nature  and  kind  and  errors 
of  navigation  during  the  voyage,  and  the  tenor  of  the 
bills  of  lading  was  the  same.  It  appeared  that  the 
damage  was  caused  during  the  voyage  to  Liverpool, 
after  the  ship  had  left  Akyab,  by  sea  water  passing 
through  a  hole  in  a  metal  pipe  connected  with  a  bath- 
room in  the  vessel,  this  pipe  having  been  gnawed 
through  by  rats. 

It  was  not  disputed  at  the  trial  that  all  reasonable 
precautions  had  been  taken  by  the  captain  and'his  crew 
to  keep  down  the  rats  on  the  voyage  from  Liverpool 
to  Akyab.  The  jury  found  further  that  the  rats  which 
caused  the  damage  were  not  brought  on  board  by  the 
shippers  In  the  course  of  shipping  the  rice  at  Akyab, 
and  that  those  on  board  had  taken  reasonable  precau- 
tions to  prevent  the  rats  coming  on  board  at  Akyab 
during  the  shipping  of  the  cargo.  There  was  on  the 
other  hand  no  finding  of  the  jury,  and  no  admission 
by  the  parties  as  to  the  condition  of  the  vessel  in  re- 
spect of  rats  when  she  left  Liverpool  for  Akyab,  or  as 
to  the  original  cause  of  the  presence  of  rats  on  board 
the  ship. 

The  case  was  dealt  wit6  by  Lopes,  L.  J.,  on  further 
consideration,  and  he  directed  a  verdict  for  the  de- 
fendants on  the  ground  that  the  case  was  one  of  dan- 
ger or  accident  of  the  seas  within  the  exception  in  the 
shipping  documents,  and  that  the  shipowners  were 
thereby  exonerated.  From  this  judgment  the  plain- 
tiffis  now  appeal. 

That  damage  done  to  cargo  by  the  direct  action  of 
rats,  which  devour  it  on  the  voyage,  is  not  due  to  a 
peril  of  the  sea,  was  decided  in  Kay  v.  WlkceUr,  L.  R., 
2  C  P.  902,  by  the  exchequer  chamber.  See  Laveroni 
Y.Zh-ury.S  Ex.  166;  22  L.  J.  (Ex.)  2,  and  Aymarv. 
AatoTy  6  Cow.  266.  It  was  contended  however  in  the 
present  case,  on  behalf  of  the  shipowners,  that  the 
question  is  a  different  one  where  cargo  is  directly 
damaged  by  sea-water  entering  a  ship  through  leaks 
which  rats  have  caused,  and  that  although  the  ship- 
owner is  not  excused  when  the  rata  eat  a  cargo  of  rice 
directly — if  a  rat  eats  through  a  pipe  which  lets  the 
sea-water  in  upon  the  rice,  the  accident  is  one  for 
which  the  shipowner  will  not  be  responsible — a  dis- 
tinction, which  if  it  exists,  must  be  admitted  to 
savor  of  subtlety.  By  the  common  law  of  this  country, 
which  in  this  respect  is  stricter  than  either  the  civil 
law  or  the  law  of  many  continental  nations,  a  carrier 


by  sea  was  liable  for  loss  or  damage  to  goods,  except 
only  in  the  event  of  accidents  caused  by  the  act  of 
God  or  of  the  king*8  enemies. 

In  Dale  v.  HaU,  1  Wils.  281,  the  loss  was  oocaaioued 
by  a  leakage  caused  by  rats  gnawing  a  hole  in  the  bot- 
tom of  the  vessel.  The  goods  were  not  carried  uuder 
any  bill  of  lading,  and  it  was  held  that  by  the  commou 
law  the  hoyman  was  not  excused  on  the  ground  of 
any  act  of  God.  The  larger  exception  to  the  carrier's 
liability  contained  in  the  exception  of  perils  of  tbe 
seas  or  accidents  and  dangers  of  the  seas  has  spruu^ 
up  gradually  since  the  reign  of  Queen  Elizabetb.  oo 
such  provision  being  found  in  the  forms  of  charter- 
parties  or  of  bills  of  lading  given  in  West's  Symboleo- 
graphic,  but  being  known  apparently  in  the  reig^n  of 
Charles  1.  See  Pickering  v.  Barkley,  1  Style,  132; 
Mora  V.  Slew,  S  Keb.  73;  and  Baiion  v.  WoUifor<i^  8 
Comb.  56.  The  cargo  in  the  present  case  was  carried 
under  a  bill  of  lading  containing  the  now  familiar  ex- 
ception, and  we  have  to  consider  accordingly  whether 
a  carrier  who  would  not  be  excused  by  the  common 
law  for  loss  due  to  leakage  caused  by  rats,  can  find 
protection  under  the  express  term  **  accident  or  dan- 
ger of  the  sea." 

The  exact  deSnition  of  the  term  **  dangers  or  aool* 
dents  of  the  sea,"  or  of  the  cognate  expression 
"perils"  of  the  sea,  which  latter  name  is  only  the 
Latinised  equivalent  for  *' dangers,"  has  been  the 
subject  of  perpetual  discussion  both  in  England  and 
America.  On  the  one  side  it  has  been  sought  to  con- 
fine it  to  calamities  which  occur  only  through  the  vio- 
lence of  the  elements  {ex  marina  tempeslatis  diacrimine} 
or  (to  use  the  language  of  Marshall,  vol.  2,  p.  487,  part 
I,  ch.  12,  S  1),  **  such  as  arise  from  stress  of  weather, 
winds  and  waves,  from  lightning  and  tempests,  roolcs 
and  sands,"  etc.  By  others  it  has  been  sought  to  ex- 
tend it  so  as  to  include  all  inevitable  accidents  which 
occur  upon  the  seas,  or  at  all  events  all  such  as  occur 
by  the  action  of  sea- water  in  the  course  of  navigation, 
for  which  human  negligence,  or  for  which  at  all  events 
the  carrier's  negligence  is  not  responsible.  The  term 
**  peril  of  the  sea"  is  one  which  has  long  been  em- 
ployed in  policies  of  insurance  as  well  as  in  contracts 
of  carriage,  though  losses  which  fall  within  the  mean- 
ing of  the  policy  (owing  to  the  different  nature  of  the 
contract)  are  not  always  losses  which  would  fall 
within  the  bill  of  lading  exception.  But  it  may  be  at 
least  considered  probable  (subject  always  to  any  ques- 
tion of  usage  or  construction)  that  if  a  loss  is  not  due 
to  a  peril  of  the  sea  within  the  meaning  of  a  policy  of 
insurance,  neither  will  it  be  due  to  a  peril  of  the  sea 
within  the  meaning  of  the  ordinary  bill  of  lading. 
According  to  Lord  Tenterden  the  decision  of  the 
judge  upon  what  is  a  peril  of  the  sea  may  be  guided  by 
usage  and  the  course  of  practice  among  merchants, 
and  it  is  observable  that  the  case  in  which  pirates 
were  first  held  to  be  a  peril  of  the  sea  was  decided 
upon  a  certificate  of  merchants,  read  in  court,  that 
they  were  so  esteemed.  Style,  132.  It  is  not  neces- 
sary in  the  present  instance,  and  not  being  necessary 
it  would  be  undesirable  to  lay  down  an  exhaustive  de- 
finition as  to  the  meaning  of  the  term  *' perils  of  the 
sea,"  either  in  contracts  of  carriage  or  in  policies  of 
insurance.  We  desire  to  leave  ourselves  entirely  free 
to  consider  (whenever  the  necessary  occasion  arises) 
whether  the  term  "perils  of  the  sea"  may  not  em- 
brace other  dangers  beyond  those  which  are  due 
directly  to  the  violent  action  of  the  elements.  Unless 
there  be  some  exception  to  such  a  definition  it  is  diffi- 
cult to  account  for  the  fact  that  pirates  by  mercantile 
custom  are  a  peril  of  the  sea,  or  that  shipwreck 
npon  a  hidden  boulder,  when  not  due  to  the  negli- 
gence of  the  master,  would  be  due  to  the  same  ex- 
cepted cause. 

It  IS  sufficient   to  affirm  broadly  that  within  tbe 
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meauhifiT  of  an  ordinary  charter-party  or  bill  of  lading 
a  loss  oauuot  be  due  to  the  perils  of  the  sea  which  the 
exercise  of  reasonable  skill  and  diligence  on  the  parto' 
the  shipowner  might  have  averted. 

la  the  case  of  The  Schooner  Beeside  (▲.  D.  1837),  2 
Sum.  671,  Story,   J.,  thus  expresses  bioiself:    'The 
phrase  *  danger  of  the  seas,'  whether  understood  in 
its  most  limited  sense,  as  importing  only  a  loss  by  the 
natural  accidents  peculiar  to  that  element,  or  whether 
understood  in  its  more  extended  sense,  as  including 
iuevitable  accidents  upon  that  element,  must  still,  in 
either   case,  be    dearly  understood  to  include  only 
such  losses  as  are  of  an  extraordinary  nature,  or  arise 
from  irresistible  force,  or  some  overwhelming  power, 
which  cannot  be  guarded  against  by  the  ordinary  ex- 
ertions of  human  skill  and   prudence."    So  again  iu 
Marshall  Ins.,  vol.  1,  p.  234,  Part  I,  ch.  7,  1 4 :    "If  any 
loss  or  damage  happen  to  the  goods,  from  any  fault  or 
defect  of  the  ship  (not  arising  from  sea  damage,  or 
from  any  accident  or  misfortune  iu  the  voyage,  but 
from  some  latent  defect  before  she  sailed),  the  owner 
of  the  goods  has  his  remedy  against  the  owners  of  the 
ship  for  such    loss  or   damage."    The  judgment  of 
Lopes,  L.  J.,  in  the  court  l>elow,  accepts  this  principle, 
but  proceeds  upon  the  basis  that  the  action  of  the  rats 
iu  gnawing  through  the  pipe  and  letting  in  the  sea- 
water  upon  the  cargo  was  a  matter  beyond  all  human 
control,  that  It  was,  to  adopt  his  own  words,  a  case 
**  of  sea  damage  at  sea  and  nobody's  fault."    The  bur- 
den of  proof  of  this  rested  upon  the  shipowner,  but 
the  admission  made  during  the  trial  of  the  case  and 
the  finding  of  the  jury  seem  to  us  to  fall  far  short  of 
establishing  the  inference  drawn  by  Lopes,  L.  J.    It 
is  consistent  with  both  the  verdict  and  the  findings 
that  the  presence  of   rats  may  have  constituted  an 
original  vice  in  the  ship  when  she  sailed  to  take  iu 
cargo,  which  continued  down  to  and  at  the  time  when 
she  in  fact  took  it  in.    Their  presence  at  such  a  time, 
so  far  as  their   presence  constituted  any  element  of 
danger  to  the  cargo,  was  to  that  extent  a  defect  in  the 
ship.    Even  if  it  were  shown  to  be  impossible  to  have 
excluded  the  rats  which  caused  the  mischief  to  the 
pipe,  a  topic  which  it  may  be  said  we  have  not  the  ma- 
terials before  us  for  discussing  exhaustively,  it  would 
still  we  think  be  doubtful  whether  a  ship  with  rats  on 
board  her  that  receives  goods  into  her  hold  ought  not 
to  bear  the  responsibility  for  all  damage  doue  to  the 
goods  by  the  rats. 

The  burden,  as  we  have  said,  rests  upon  the  ship- 
owner. An  owner  of  cargo  has  no  means  of  knowing 
what  has  been  done  by  the  ship  in  respect  of  rats  or 
what  is  the  condition  of  the  vessel.  He  has  a  right  to 
assume  that  the  ship  is  reasonably  fit  for  the  carriage 
of  his  goods.  The  broad  inference  of  fact  which  most 
persons  would  accordingly  be  inclined  to  draw  is  that 
rats  capable  of  doing  substantial  mischief  to  a  ship  or 
cargo,  and  which  do  not  come  on  board  with  the  cargo 
itself,  are  not  the  kind  of  inevitable  misfortune  which 
happens  to  ships  fit  to  carry  cargo;  that  a  rat  and  all 
tbedirector  indirect  mischief  a  rat  does  is,  in  other 
words,  a  peril  of  the  ship  and  not  a  peril  of  the  sea. 
Sir  William  Jones  (Essay  on  the  Law  of  Bailments, 
105),  commenting  upon  the  case  of  Dale  v.  JSaZZ,  1 
Wils.  281,  in  which  the  rats  had  gnawed  out  the 
oakum  and  made  a  small  hole  through  which  the 
water  gushed,  says  that  it  must  have  been  at  least  or- 
dinary negligence  to  let  a  rat  do  such  mischief  in  a 
vessel,  and  quotes  the  Digest  (19,  2,  18,  6):  ''SifuUo 
vegtimenta  polienda  acceperitf  eo^ue  mures  roaerint^  ex 
locato  tenetnr^  quia  dehuit  ah  hoc  re  cot>ere."  The  court 
of  exchequer  in  La.veroni  v.  Drury^  8  Ex.  166;  22  L.  J, 
(Ex.)  2,  seem  to  have  been  of  the  same  opinion.  Speak- 
ing of  a  passngefrom  Boccus,  which  states  that  keep- 
lug  cats  on  board  excused  the  shipowner  from  damage 
by  rats,  Pollock,  C.  B.,  says :    '*  Whatever  might  have 


been  the  case  when  Roccus  wrote,  we  cannot  but 
think  that  rats  might  be  now  banished  from  a  ship  by 
no  very  extraordinary  degree  of  diligence  on  the  part 
of  the  master."  8  Ex.  172.  It  is  not  impossible  that 
it  was  on  some  such  broad  common-sense  view  of  the 
case  that  Lord  Ellen  borough  proceeded  when  in  Hmi- 
ter  V.  PotUt  4  Camp.  263,  he  held  that  a  loss  arising 
from  rats  eating  hqfea  in  the  ship's  bottom  is  not 
within  the  perils  insured  against  by  the  common  form 
of  a  policy  of  insurance.  As  a  rule,  rats  can  be  kept 
out  of  ships  which  are  fit  to  carry  cargo,  and  speaking 
broadly,  a  loss  which  is  due  to  leakage  caused  by  rats 
wUl  probably  be  found  to  be  due  not  to  the  perils  of 
the  sea,  but  to  the  defects  of  the  ship  or  the  want  of 
precautions  of  the  shipowner.  In  his  chapter  dealing 
with  policies  of  insurance,  the  learned  author  of  Kent's 
Commentaries,  says:  '*It  has  even  been  a  vexed 
question  whether  the  damage  done  to  a  ship  by  rats 
was  among  the  casualties  comprehended  under  perils 
of  the  sea,  and  the  authorities  are  much  divided  on 
the  question.  The  better  opinion  would  however 
seem  to  be  that  the  Insurer  is  not  liable  for  this  sort 
of  damage,  because  it  arises  from  the  negligence  of  the 
common  carrier,  and  it  may  be  prevented  by  due  care, 
and  is  within  the  control  of  human  prudence  and 
sagacity."  Vol.  8,  pp.  860,  861.  He  adds  in  a  note 
some  references  to  a  number  of  foreign  juridical 
writers,  who  have  all  maintained  the  principle  that 
the  owner,  and  not  the  insurer,  is  liable  for  an  injury 
by  rats,  and  states  that  the  only  case  which  he  has 
met  with  directly  to  the  contrary  is  that  of  Oarrigues 
V.  Coxe,  1  Bin.  692.  Story  Bail.,  I  518,  adds,  that  *Mt 
seems  that  a  loss  occasioned  by  a  leakage  which  is 
caused  by  rats  gnawing  a  hole  in  the  bottom  of  the 
vessel  is  not  in  the  English  law  deemed  a  loss  by  a 
peril  of  the  sea."  Lord  Tenterden  in  his  work  on 
Shipping,  part  lY,  ch.  5,  §  4,  adopts  language  to  the 
same  effect:  **  Where  rats,"  he  says,  **  occasioned  a 
leak  in  the  vessel,  whereby  the  goods  were  spoiled, 
the  master  was  held  responsible  for  the  damage  not- 
withstanding the  crew  after]ivard,  by  pumping,  etc., 
did  all  they  could  to  preserve  the  cargo  from  injury. 
And  this  determinatiou  agrees  with  the  rule  laid  down 
by  Boccus,  who  says:  'If  mice  eat  the  cargo  and 
thereby  occasion  no  small  injury  to  the  merchant,  the 
master  must  make  good  the  loss,  l>eoau8e  he  is  guilty 
of  a  fault.  Yet  if  he  had  oats  on  board  his  ship  he 
shall.be  excused.*  This  rule  and  the  exception  to  it, 
although  bearing  somewhat  of  a  ludicrous  air,  furnish 
a  good  illustration  of  the  general  principle,  by  which 
the  master  and  owners  are  held  responsible  for  every 
injury  that  might  have  been  prevented  by  human 
foresight  or  care.  In  conformity  to  which  principle, 
they  are  responsible  for  goods  stolen  or  embezzled  on 
board  the  ship  by  the  crew  or  other  persons,  or  lost  or 
injured  in  consequence  of  the  ship  sailing  in  fair 
weather  against  a  rock  or  shallow  known  to  expert 
mariners." 

It  is  not  strictly  necessary  to  decide  what  would  be 
the  result  in  the  somewhat  improbable  case  of  a  ship- 
owner who  sucpeeded  in  proving  that  the  presence  of 
rats  that  have  caused  mischief  by  leakage  to  the  cargo, 
was  neither  due  to  any  defect  in  the  reasonable  condi- 
tion of  his  ship  nor  a  matter  which  by  reasonable  pre- 
cautions could  have  been  prevented.  This  hypothetic 
cal  case  of  a  possible  exception  to  what  we  may  call 
the  broad  and  natural  Inference  of  fact  is  reserved  by 
Marshall,  vol.  1,  p.  285,  part  I,  ch.  7,  S  4,  where  be  says 
that  the  owners  are  liable  for  damage  done  by  rats, 
unless  it  appear  that  all  necessary  precautions  were 
used  to  prevent  it.  The  academical  question  which 
Marshall  and  other  writers  have  left  open  it  is  not 
necessary  in  the  present  case  to  close,  so  far  as  relates 
to  leakage  caused  by  rats  as  distinguished  from  dam- 
age done  by  them  to  the  cargo  directly. 
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It  is  however  obTious  that  the  ooiitinental  writers  to 
whom  Story  refers  as  eutertaiuiDg  a  view  that  iu  suoh 
a  case  the  owner  would  be  protected,  wrote  at  a  time 
when  ships  were  verj  different  from  the  oarryiug  ships 
of  the  present  day,  nor  indeed  were  their  views  fol- 
lowed by  the  court  of  exchequer  in  Laveroni  v.  Drury, 
8  Ex.  166;  22  L.  J.  (Ex.)  2,  or  by  the  exchequer  cham- 
ber in  Kay  v.  Wheeler,  L.  R.,  2  Oi  P.  302.  It  never 
must  be  forgotten  that  the  English  law  is  less  indul- 
gent to  the  carrier  than  either  the  Roman  law  or  the 
law  of  many  continental  nations.  In  the  present  in- 
stance, the  burden  of  proof  resting  with  the  shipowner, 
DO  facts  have  been  established  which  raise  this  specu- 
lative point.  It  was  consistent  with  all  the  findings 
that  the  mischief  done  to  the  pipe  and  the  incursion 
of  sea-water  which  followed  would  never  have  hap- 
pened but  for  either  a  defect  In  the  condition  of  the 
ship  or  some  want  of  providence  in  the  shipowner  or 
his  servants.  The  question  therefore  does  not  arise 
whether  there  may  not  be  a  conceivable  case  of  leak- 
age caused  by  rats  which  would  not  fall  within  the 
broad  and  every -day  rule. 

For  these  reasons  we  are  of  opinion  that  the  judg- 
ment of  the  court  below  must  be  reversed,  and  the 
appeal  allowed  with  costs. 

Appeal  allowed. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs:    HoUams,  Son  and  Coward, 

Solicitors  for  defendants :   W.  A.  Crump  &  Son, 


LICENSE   TO    CUT   TIMBEB^EXTENSION—SALE 
OF  LAND^LIABILITT  OF  QILANTEE. 

MICmaAN  SUPREME  COURT,  NOV.  4,  1886. 

WhjUams  v.  Flood. 
A.  agreed  in  writing  to  sell  to  B.  the  timber  standing  on  cer- 
tain land,  and  provided  that  the  same  should  be  cut  and 
removed  in  two  years.  Afterward  he  agreed  orally  with 
B.  to  extend  the  time  for  cutting  and  removing  the  same, 
but  before  the  time  had  expired  A.  made  a  sale  of  the 
land  to  C,  who  had  actual  notice  of  the  parol  agreement 
with  B. ,  and  forbade  his  cutting  any  more .  In  the  action 
of  trespass  on  the  case  by  B.  against  G.  for  the  value  of 
the  timber,  7i«2d,  that  the  agreement  for  extension  was  a 
license  to  B  ,  which  C.  had  a  right  to  revoke;  that  B.  had 
a  right  only  to  remove  the  timber  which  he  had  cut,  until 
forbidden  by  0.  to  out  any  more;  and  that  he  could  main- 
tarn  no  action  against  0.  for  the  value  of  the  standing 
timber. 

URROR  to  Berrien. 

C.  B.  Potter  {Clapp  <Jb  Bridgman^  of  counsel),  for 
plaintiff. 

N.  A.  Hamilton  and  Edwar'l  Baoon^  for  defendants 
and  appellants. 

CHAMPiiiN,  J.  This  is  an  action  of  trespass  on  the 
case,  to  recover  the  value  of  certain  standing  and 
down  timber  on  a  parcel  of  land  described  in  plain- 
tifTs  declaration.  On  the  16th  day  of  September,  1882, 
James  Flood,  who  is  an  uncle  of  defendants,  was  the 
owner  in  fee  of  the  land,  and  on  that  day,  by  a  writ- 
ing under  seal,  sold  to  the  plaintiff  *'  all  the  standing 
timber  from  and  over  the  size  of  nine  inches  in  diam- 
eter on  the  stump,  situated,  standing,  or  being  upon 
the  land  *'  in  question.  The  instrument  contained  the 
following  clause.'  *' Giving  and  granting  the  said 
Heiiry  Williams  the  undisputed  right,  for  two  years 
from  this  date,  to  enter  upon  the  said  premises  and 
remove  the  said  timber,  the  same  as  if  he,  the  said 
Henry  W.  Williams,  was  the  owner  in  fee  of  said 
land." 


Williams  went  on  and  took  off  a  portion  of  the  tim- 
ber within  the  two  years,  and  before  the  time  limited 
had  expired  be  agreed  with  James  Ford,  the  owner  of 
the  land,  verbally,  for  an  extension  of  time  for  one 
year  in  which  to  cut  and  remove  the  balance.  Before 
this  extended  time  expired,  he  and  Ford  agreed  upon 
another  extension,  to  and  including  the  winter  of 
1885-6.  This  agreement  was  also  verbal,  and  both  of 
them  were  withont  any  new  consideration  passini? 
from  Williams  to  Ford.  November  27,  1885,  defend- 
ants purchased  the  lands  upon  which  the  trees  were 
standing  from  their  uncle,  and  received  a  deed  exe- 
cuted on  that  day.  It  was  not  a  full  covenant  war- 
ranty deed,  but  contained  a  covenant  against  the 
grantor's  own  acts.  At  the  time  of  their  purchase 
however  they  were  fully  informed  that  the  plaintiff 
had  purchased  the  timber,  and  that  the  time  in  which 
he  was  to  cut  and  remove  it  had  been  extended  by 
verbal  agreement,  as  above  stated.  Shortly  after  New 
Tear's  of  1886  the  plaintiff  commenced  to  cut  the  tim- 
ber with  a  view  of  removing  it,  when  he  was  forbid- 
den to  do  so  by  the  defendants,  who  claimed  to  own 
the  timber  by  virtue  of  their  deed. 

Plaintiff  desisted,  and  brought  this  action  to  recover 
the  value  of  the  timber,  both  standing  and  severed, 
left  on  the  land  covered  by  his  bill  of  sale  from  Jamee 
Ford.  The  Circuit  judge  instructed  the  Jury  to  ren- 
der a  verdict  for  the  plaintiff,  but  how  much  the  ver- 
dict should  be  was  left  to  the  jury  to  determine  under 
the  testimony.  The  jury  returned  a  verdict  iu  favor 
of  the  plaintiff  for  $546.83. 

One  of  the  principal  questions  presented  for  consid- 
eration is  whether  the  limitation  of  time  for  the  re- 
moval of  the  timber  from  the  land  is  a  covenant  that 
the  purchaser  will  remove  the  timber  in  two  years,  or 
a  condition  subsequent  of  the  contract  of  sale,  which 
upon  default  would  terminate  the  right  of  removal, 
and  revest  the  title  to  suoh  timber  as  remained  upon 
the  land  in  the  vendor.  The  question  was  raised,  but 
not  decided,  in  Qreen  v.  Bennett,  23  Mich.  464.  as  the 
facts  of  the  case  showed  that  the  vendor  had  treated 
the  limitation  of  crime  as  a  covenant,  and  had  sued 
the  vendee  for  a  breach  thereof,  and  obtained  judg- 
ment. 

In  applying  rules  of  construction,  the  language  em- 
ployed in  the  instrument,  the  circumstances  under 
which  the  contract  was  made,  and  the  purpose  for 
which  it  was  made,  are  to  be  taken  into  considera- 
tion. The  operative  words  in  the  written  agreement 
are:  '*  The  party  of  the  first  part,  for  and  in  consider- 
ation of  the  sum  of  $500,  to  us  in  hand  paid  by  Henry 
W.  Williams,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  by  these  presents  sell,  assign  and  convey 
to  the  said  Henry  W.  Williams  all  the  standing  tim- 
ber,*' etc.  The  words  express  the  intention  to  sell  and 
convey  the  standing  timber  as  timber  attached  to  and 
a  part  of  the  freehold,  by  which  a  present  title  was  to 
pass,  and  cannot  be  construed  into  an  executory  agree- 
ment to  sell  and  convey  the  timber  when  it  should  be 
thereafter  severed. 

The  agreement  conveyed  an  interest  in  the  land, 
and  was  such  as  the  statute  of  frauds  required  to  be  iu 
writing  to  be  valid.  Rusaell  v.  Myers,  22  Mich.  522; 
Wetmore  v.  Neuherger,  44  id.  862 ;  Spalding  v.  Archi- 
hold,  62  id.  866;  Putney  v.  Day,  6  N.  H.  430;  S.  C,  26 
Am.  Dec.  470:  Otoens  v.  Lewis,  46  Ind.  488;  S.  C,  15 
Am.  Rep.  295;  Daniels  v.  Bailey,  43  Wis.  666;  Slycum 
V.  Seymour,  86  N.  J.  L.  138. 

When  conveyed  it  was  an  interest  in  lands,  and  did 
not  cease  to  be  such  thereafter  until  severance.  If  the 
limitation  as  to  time  of  removal  should  be  construed 
as  a  covenant  on  the  part  of  the  purchaser  that  he 
would  remove  the  timber  in  the  time  specified,  the 
title  to  the  timber  would  remain  in  the  purchaser 
after  the  time  limited  had  expired,  and  he  could  still 
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enter  upon  the  premiBes,  and  remove  the  same  at  his 
pleasure,  being  liable  to  the  vendor  for  auth  damages 
as  be  should  cause  in  so  doing.  The  vendor  would 
also  have  a  right  of  aotion  afcainst  his  vendee  for  a 
breach  of  the  covenant  in  not  performing  the  cove- 
nant as  agreed.  But  it  is  perceptible  at  a  glance  that 
this  might  be  a  very  inadequate  remedy.  The  stand- 
ing timber  would  be  an  incumbrance  upon  his  laud, 
and  would  deprive  him  of  its  use  for  agricultural  pur- 
I>ose8  and  it  would  be  a  constantly-recurring  injury 
quite  incapable  of  estimation  in  dollars,  and  would 
depreciate  the  marketable  value  of  his  land  while  the 
timber  remained.  It  cannot  be  claimed  that  the  words 
employed  in  the  agreement  amount  to  an  express  cov- 
enant to  remove  the  timber  in  the  time  named.  Nor 
do  I  see  that  one  is  implied  from  the  nature  of  the 
agreement. 

It  appears  to  me  that  the  parties  intended  the  one 
to  sell  and  the  other  to  purchase  the  standing  timber, 
upon  the  condition  that  it  should  k>e  removed  from 
the  land  within  the  time  specified,  and  that  the  title 
to  such  as  should  remain  upon  the  land  at  the  expira- 
tion of  the  time  should  revest  in  the  vendor,  the  ef- 
fect of  the  whole  transaction  being  a  sale  of  so  much 
of  the  timber  as  the  vendee  should  remove  from  the 
land  within  the  time  limited  in  the  agreement  for  its 
removal.  That  this  was  the  intention  of  the  parties,  as 
expressed  by  the  contract,  is  borne  out  by  the  conduct 
of  the  parties,  who  appear  to  have  placed  this  construc- 
tion upon  it.  The  vendee  asked  for  and  obtained  a 
verbal  extension  of  the  time  upon  two  different  occa- 
sions; and  it  is  upon  this  extension  of  the  time  that 
the  rights  of  the  parties  depend  in  this  controversy. 
The  breach  of  the  condition  worked  a  forfeiture  of 
the  plaintiffs  right  and  title  to  the  remaining  tim- 
ber. 

That  the  vendor  could  waive  the  forfeiture  or  breach 
of  condition  cannot  be  disputed.  That  he  did  so  in 
this  instance  cannot  be  denied,  if  it  was  competent 
for  him  to  do  so  by  parol.  The  defendants  insist  that 
the  contract,  being  of  that  nature  which  the  statute  of 
frauds  requires  to  be  evidenced  by  writing,  any  exten- 
sion of  time  in  which  it  was  to  be  performed  must 
also  be  in  writing  to  be  binding.  AheU  v.  Mwiaon^  18 
Mich.  306;  Cook  v.  BeU,  id.  383. 

This  position  would  seem  to  be  consistent  with  the 
rulings  of  this  court,  holding  that  such  a  sale  of  stand- 
ing timber  c6nveys  an  interest  in  real  estate,  and  Is 
not  valid  unless  in  writing;  for  if  the  interest  of  the 
▼endee  in  the  standing  timl>er  would  cease  at  the  ex- 
piration of  the  time  limited  in  the  contract  for  its  re- 
moval, the  effect  of  the  extension  would  be  to  grant  a 
new  or  further  interest  in  the  land,  and  would  re- 
quire a  contract  in  writing  as  much  as  the  original 
contract. 

If  however  the  agreement  for  the  extension  was  in- 
valid as  a  contract,  It  would  be  good  as  a  license,  and 
a  protection  to  the  vendee  for  any  act  done  under  it 
until  it  was  revoked.  He  would  have  the  right  to  re- 
move all  the  timber  which  he  had  cut  up  to  the  time 
the  defendants  forbade  his  cutting  more ;  and  if  they 
refused  to  permit  him  to  enter  upon  their  land  for 
that  purpose,  it  would  in  law  atnount  to  a  conversion 
by  them  of  the  timber  so  cut.  They  would  not  be  lia- 
ble in  this  action  for  the  timber  standing  upon  the 
land  at  the  time  the  license  was  revoked.  This  must 
be  the  result  in  an  action  at  law;  especially  in  those 
States  where  the  jurisdiction  of  courts  of  law  and 
equity  are  administered  separately.  In  some  States, 
where  the  courts  of  law  have  equitable  cognizance,  re- 
liei  is  granted  upon  proper  pleadings  in  common-law 
courts.  Courts  of  equity  have  in  proper  cases  en- 
forced a  license,  and  restrained  its  revocation,  where 
such  revocation  would  operate  as  a  fraud  upon  the 


licensee,  or  would  be  productive  of  great  hardship,  in 
such  cases  treating  the  license  as  an  agreement  to  give 
the  right. 

The  Circuit  judge  rightly  left  it  to  the  juiy  to  find 
whether  the  defendants  refused  to  permit  the  plaintiff 
to  remove  such  of  the  timber  as  he  had  severed  before 
the  license  was  revoked,  but  he  was  wrong  in  instruct- 
ing them  to  return  a  verdict  in  favor  of  the  plaintiff 
for  the  value  of  the  standing  timber. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

Campbell,  C.  J.,  and  Sherwood,  J.,  dissent. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

EVIDKNGB— DBGIiABATIONS  OV  AGSNTS— MEMORAN- 
DUM.— (1)  In  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  received  by  a  passenger 
on  a  train,  a  declaration  of  the  engineer,  made  l>e- 
tween  ten  and  thirty  minutes  after  the  accident  oc- 
curred, as  to  the  rate  at  which  the  train  was  going  at 
the  time,  is  not  admissible  in  behalf  of  the  plaintiff. 
The  acts  of  an  agent,  within  the  scope  of  the  author- 
ity delegated  to  him,  are  deemed  the  acts  of  the  prin- 
cipaL  Whatever  he  does  in  the  lawful  exercise  of  that 
authority  is  imputable  to  the  principal,  and  may  be 
proven  without  calling  the  agent  as  a  witness.  So  in 
consequence  of  the  relation  between  him  and  the 
principal,  his  statement  or  declaration  is,  under  some 
circumstances,  regarded  as  of  the  nature  of  original 
evidence;  *' being,"  says  Phillips,  **  the  ultimate  fact 
to  be  proved,  and  not  an  admission  of  some  other 
fact.*'  IPhil.  Ev.  881.  ''But  it  must  be  remem- 
bered,** says  Oreenleaf,  "  that  the  admission  of  the 
agent  cannot  always  be  assimilated  to  the  admission 
of  the  principal.  The  party's  own  admission,  when- 
ever made,  may  be  given  in  evidence  against  him;  but 
the  admission  or  declaration  of  his  agent  binds  him 
only  when  it  is  made  during  the  continuance  of  the 
agency,  in  regard  to  a  transaction  then  depending  et 
dum  feroet  opus.  It  is  because  it  Is  a  verbal  act,  and 
part  of  the  res  gtsUZj  that  it  is  admissible  at  all ;  and 
therefore  it  is  not  necessary  to  call  the  agent  to  prove 
it;  but  wherever  what  he  did  is  admissible  in  evi- 
dence, there  it  is  competent  to  prove  what  he  said 
al>out  the  act  while  he  was  doing  it."  1  Greenl.  Ev., 
fi  113.  This  court  had  occasion  in  Packet  Co.  v. 
Clough,  20  Wall.  546,  to  consider  this  question.  Re- 
ferring to  the  rule  as  staled  by  Mr.  Justice  Story  in 
his  Treatise  on  Agency,  %  134,  that  "  where  the  acts  of 
the  agent  will  bind  the  principal,  there  his  represen- 
tations, declarations  and  admissions  respecting 
the  subject-matter  will  also  bind  him,  if  made  at  the 
same  time,  and  constituting  part  of  the  res  gesUz^^*  the 
court,  speaking  by  Mr.  Justice  Story,  said:  *'A  close 
attention  to  this  rule,  which  Is  of  universal  accept- 
ance, will  solve  almost  every  difficulty.  But  an  act 
done  by  an  agent  cannot  be  varied,  qualified  or  ex- 
plained, either  by  his  declarations,  which  amount  to 
no  more  than  a  mere  narrative  of  a  past  occurrence, 
or  by  an  isolated  conversion  held,  or  an  isolated  act 
done,  at  a  later  period.  The  reason  is  that  the  agent 
to  do  the  act  is  not  authorized  to  narrate  what  he  had 
done,  or  how  he  had  done  it,  and  his  declaration  is  no 
part  of  the  res  gesta.''  We  are  of  opinion  that  the  dec- 
laration of  the  engineer,  Herbert,  to  the  witness 
Roach  was  not  competent  against  the  defendant  for 
the  purpose  of  proving  the  rate  of  speed  at  which  the 
train  was  moving  at  the  time  of  the  accident.  It  is 
true,  that  in  view  of  the  engineer's  experience  and  po- 
sition, his  statements  uiideroath  as  a  witness  in  re- 
spect to  that  matter,  if  credited,  would  have  influence 
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with  the  Jary.  Although  the  speed  of  the  train  was 
iu  some  degree  sabjeot  to  his  control,  still  his  author- 
ity in  that  respect  did  not  carry  with  it  authority  to 
make  declarations  or  admissions  at  a  subsequent  time 
as  to  the  manner  in  which,  on  any  particular  trip,  or 
at  any  designated  point  in  his  route,  he  had  performed 
his  duty.  His  declaration,  after  the  accident  had  t>e- 
come  a  completed  fact,  and  when  he  was  not  perform- 
ing the  duties  of  an  engineer,  that  the  train  at  the 
moment  the  plaintilF  was  injured  was  l>eing  run  at 
the  rate  of  eighteen  miles  an  hour,  was  not  explana- 
tory of  any  thing  in  which  he  was  then  engaged.  It 
did  not  accompany  the  act  from  which  the  injuries  in 
question  arose.  It  was,  in  its  essence,  the  mere  narra- 
tion of  a  past  occurrence,  not  a  part  of  the  res  gestcR — 
simply  an  assertion  or  representation  in  the  course  of 
conversation  as  to  a  matter  not  then  pending,  and  in 
respect  to  which  his  authority  as  engineer  had  been 
fully  exerted.  It  is  not  to  be  deemed  part  of  the  res 
gesta  simply  l>ecause  of  the  brief  period  Intervening 
between  the  accident  and  the  making  of  the  declara- 
tion. The  fact  remains  that  ths  occurrence  had  ended 
when  the  declaration  in  question  was  made,  and  the 
engineer  was  not  in  the  act  of  doing  any  thing  that 
could  possibly  affect  it.  If  this  declaration  had  been 
made  the  next  day  after  the  accident,  it  would  scarcely 
be  claimed  that  it  was  admissible  evidence  against  the 
company.  And  yet  the  circumstance  that  it  was  made 
between  ten  and  thirty  minutes-— an  appreciable  pe- 
riod of  time — after  the  accident,  cannot  upon  princi- 
ple make  this  case  an  exception  to  the  general  rule.  If 
the  contrary  view  should  be  maintained,  it  would  fol- 
low that  the  declarations  of  the  engineer,  if  favorable 
to  the  company,  would  have  been  admissible  In  its 
behalf  as  part  of  the  res  gestce,  without  calliug  him  as  a 
witness— a  proposition  that  will  find  no  support  in  the 
law  of  evidence.  The  oases  have  gone  far  enough  in 
the  admission  of  the  subsequent  declarations  of  agents 
as  evidence  against  their  principals.  These  views  are 
fnlly  sustained  by  adjudications  in  the  highest 
courts  of  the  States.  (2)  In  an  action  brought  by  a 
husband  and  wife  to  recover  for  injuries  to  the  latter, 
a  written  statement  of  her  physician  as  to  the  nature 
and  extent  of  her  injuries,  made  at  the  request  of  the 
husband  after  the  writer  had  been  attending  the  wife 
for  some  time,  is  not  admissible,  in  connection  with  the 
physician's  testimony  that  it  correctly  stated  her  con- 
dition at  the  time— it  not  appearing  that-  the  witness 
could  not  recall  the  facts  therein  stated  at  the  time  of 
giving  his  testimony;  and  although  the  witness  testi. 
fled,  apart  from  the  writing,  to  the  material  facts  em- 
bodied in  it,  the  admission  of  it  in  evidence  is  ground 
for  reversal,  as  it  cannot  be  determined  what  weight 
may  have  been  given  it  by  the  jury.  The  authorities 
are  uniform  In  holding  that  a  witness  is  at  liberty  to 
examine  a  memorandum  prepared  by  him,  under  the 
circumstances  in  which  this  one  was,  for  the  purpose 
of  refreshing  or  assisting  his  recollection  as  to  the 
facts  stated  in  It.  But  there  are  adjudged  oases  which 
declare  that  unless  prepared  in  the  discharge  of  some 
public  duty,  or  of  some  duty  arising  out  of  the  busi- 
ness relations  of  the  witness  with  others,  or  in|the  reg- 
ular course  of  his  own  business,  or  with'  the  knowl- 
edge and  concurrence  of  the  party  to  be  chanced,  and 
for  the  purpose  of  charging  him,  soch  a  memorandum 
cannot  under  any  circumstances  be  admitted  as  an  in- 
strument of  evidence.  There  are  however  other  cases 
to  the  effect,  that  where  the  witness  states  under 
oath  that  the  memorandum  was  made  by  him  pres- 
ently after  the  transaction  to  which  it  relates,  for  the 
purpose  of  perpetuating  the  recollection  of  the  facts, 
and  that  he  knows  It  was  correct  when  prepared,  al- 
though after  reading  it  he  cannot  recall  the  circum- 
stances so  as  to  state  them  alone  from  memory,  the 
paper  may  be  received  as  the  best  evidence  of  which 


the  case  admits.    The  present  case  does  not  require  us 
to  enter  upon  an  examination  of  the  numerous  so- 
thori ties  upon  this  general  subject;  for  it  does   not 
appear  here  but  that  at  ihe  time  the  witness  testified 
he  had,  without  even  looking  at  his  written  state- 
ment, a  clear,  distinct  recollection  of  every  essetitiml 
fact  stated  in  it.    If  he  had  such  present  recoUectioD, 
there  was  no  necessity  whatever  for  reading  that  paper 
to  the  jury.    Applying  then  to  the  case  the  most  lib- 
eral rule  announced  in  any  of  the  authorities,  the  rul- 
ings by  which  the  plaintiff's  were  allowed  to  read  ibe 
physician's  written  statement  to  the  jury  as  evidenoe, 
in  itself,  of  the  facts  therein  recited,  was  erroneous. 
It  is  however  claimed  in  behalf  of  the  plaintiffs  that  in 
his  answers  to  other  interrogatories  the  physician  tes- 
tified apart  from  the  certificate  to  the  material  facts 
embodied  in  it,  and  that  therefore  the  reading  of  it  to 
the  jury  could  not  have  prejudiced  the  rights  of  tbe 
defendant,  and  for  that  reason  should  not  be  aground 
of  reversal.    We  are  unable  to  say  that  the  defendaut 
was  not  injuriously  affected  by  the  reading  of  the  phy- 
sician's certificate  in   evidence.    It  is  not  easy  to  de- 
termine what  weight  was  given  to  it  by  the  juiy.    In 
estimating  the  damages  to  be  awarded,  in  view  of  the 
extent  and  character  of  the  injuries  received,  the  jury, 
for  aught  that  the  court  can  know,  may  have  been 
largely  controlled  by  statements.    The  practice  of  ad- 
mitting the  unsworn  statements  of  witnesses,  pre- 
pared in  advance  of  trial,  at  the  request  of  one  party* 
and   without  the    knowledge   of   the    other   party, 
should  not  be  encouraged  by  further  departures  from 
the  established  rules  of  evidence.    While  this  court 
will  not  disturb  a  judgment  for  an  error  that  did  not 
operate  to  the  substantial  injury  of  the  party  against 
whom  it  was  committed,  it  is  well  settled  that  a  re- 
versal will  be  directed  unless  it  appears  beyond  doubt 
that  the  error  complained  of  did  not  and  could  not 
have  prejudiced  the  rights  of  the  party.    Smiths  v. 
Shoemaker,  17  Wall.  630,  639;  Deery  v.  Crary,  6  id. 
795:  Mooresv.  National  Bank,  104  U.  S.  630 ;    Gilmer 
V.  Hlgley,  110  Id.  50;    8.  C,  8  Sup.  Ct.  Rep.  471.    Nov. 
1, 1886.      Vickaburg  &  M.  B.  Co.  v.  O^Brien.    Opinion 
by  Harlan,  J.    Waite,  C.  J.,  Field,  MUler  and  Blatch- 
ford,  JJ.,  disseuting. 

POST-OFFIOB— OONTBACT  IMPMBD  FROM  8EBVICE8— 

GOVSBNMBNT  MAIL  OONTBACT8.— Where  In  the  condi- 
tion for  the  carrying  of  the  United  States  mails,  at- 
tendant upon  the  land  grant  to  a  railroad  corporation, 
the  postmaster-general  is  empowered  to  establish  the 
price  until  fixed  by  Congress,  such  power  includes  the 
power  to  prescribe  the  period  of  its  duration  which  is 
in  his  discretion,  unless  collateral  stipulations,  which 
could  not  be  enforced  without  consent  of  the  com- 
pany, are  annexed  to  the  agreement  with  him.  In 
that  case  a  contract  is  created  which  cannot  be  disre- 
garded by  the  government  without  a  breach  of  good 
faith.  The  plaintiff,  a  railroad  company,  carried  tbe 
United  States  malls  for  four  years  under  a  wriu^u 
contract  with  the  postmaster-general.  It  was  bound 
to  carry  the  mails,  under  the  terms  of  its  land  grant, 
at  such  prices  as  (ingress  should  by  law  direct.  After 
the  expiration  of  the  written  contract  the  company 
continued  to  perform  the  same  services  for  four  years 
more,  receiving  pay  for  some  months  at  tbe  old  rate, 
then  at  a  reduced  rate  fixed  by  the  postmaster-general, 
and  then  at  rates  reduced  twice  successively  by  acts  of 
Congress,  of  which  the  plaintiff  received  notice.  Held^ 
on  an  action  to  recover  the  difference  between  the 
rates  as  reduced  by  Congress  and  the  rates  fixed  by 
the  postmaster  general,  no  ri^sht  could  be  implied 
against  the  government  from  the  continuance  of  tbe 
services,  nor  was  plaintiff  bound  by  tbe  terms  of  its 
written  contract.  Nov.  1, 1886.  Jaeksonvittet  P,^M 
R,  Co.  V.  UniUd  States.    Opluion  by  Field.  J. 
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ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Contract— RS8TRAINT  of  trads— contract  oivis- 
IBLB  AND  RBASONABiiB.— A.,  by  aoontraot,  for  a  valn- 
iftble  ooDsideratioti,  agreed  with  B.  that  he  wonld  not 
thereafter  engage  in  the  business  of  manufacturing 
ochre  **  in  the  county  of  Lehigh  or  elsewhere.'*  He 
flubaequeudy  went  into  the  business  of  manufactarlug 
ochre  in  Lehigh  county,  and  upon  a  bill  for  injunction 
to  restrain  him  from  continuing  the  same  being  filed 
by  6.,  he  answered  that  his  contract  was  in  restraint 
of  trade,  and  therefore  contrary  to  public  policy. 
Heldf  that  the  contract  was  divisible  as  to  place;  that 
while  it  was  void  outside  of  Lehigh  county,  it  was 
fCood  within  the  county;  that  it  was  competent  for  A. 
to  make  the  contract;  and  that  it  was  reasonable  and 
not  appressive.  A  contract  restraining  one  of  the 
parties  from  the  exercise  of  a  trade  within  a  limited 
locality,  when  there  is  reasonable  ground  for  the  re- 
striction is  valid.  Inquiiy  will  not  be  made  into  the 
adeqnacy  of  the  consideration.  Its  value  will  not  be 
measured  against  the  uncertain  value  of  the  right  to 
carry  on  the  trade  or  business.  If  it  be  reasonable  it 
is  enough.  McClurg's  Appeal,  58  Penn.  8t.  51.  The 
covenant  as  to  place,  **in  the  county  of  Lehigh  or 
elsewhere,'*  is  divisible  and  valid  as  to  the  county. 
For  the  present  it  is  conceded  to  be  void  elsewhere. 
This  point  was  decided  in  a  case  where  the  party 
agreed  not  to  engage  in  a  particular  business  in  Cin- 
cinnati or  elsewhere.  Thomas  v.  Miles,  8  Ohio  St. 
274.  Other  cases  are  cited  by  the  learned  Judge  of  the 
Common  Pleas  sustaining  the  same  doctrine.  None 
to  the  contrary  was  referred  to  at  the  argument. 
Where  a  county  or  city  or  borough  is  named  as  a  limit 
and  an  unreasonable  extent  of  territory  in  addition  is 
also  named,  the  covenant  is  divisible,  and  may  be 
valid  as  to  the  particular  place  which  "is  a  reasonable 
limit.  It  has  been  said  tbat  all  the  cases,  when  they 
come  to  be  examined,  seem  to  establish  thi»  principle 
— that  all  restraints  upon  trade  are  bad,  as  being 
in  violation  of  public  policy,  unless  they  are  natural, 
and  not  unreasonable  for  the  protection  of  the  parties 
in  dealing  legally  with  some  subject-matter  of  con- 
tract. The  principle  is  this:  pablic  policy  requires 
that  every  man  shall  not  be  at  liberty  to  deprive  him- 
self or  the  State  of  his  labor,  skill  or  talent,  by  any 
contract  that  he  enters  into.  On  the  other  hand,  pub- 
lic policy  requires  that  when  a  man  has,  by  skill  or  by 
any  other  means,  obtained  something  which  he  wants 
to  sell,  he  should  be  at  liberty  to  sell  it  in  the  most 
advantagous  way  in  the  market ;  and  in  order  to  en- 
able him  to  so  sell  it,  it  is  necessary  that  he  should  be 
able  to  preclude  himself  from  entering  into  competi- 
tion with  the  purchaser.  In  such  case  the  same  pub- 
lic policy  enables  him  to  enter  into  any  stipulation, 
however  restrictive  it  is,  provided  the  restriction,  in 
the  judgment  of  the  court,  is  not  unreasonable,  having 
regard  to  the  subject-matter  of  the  contract.  Leather 
Cloth  Co.  V.  Lorsont,  9  Ekj.  Cas.  845.  Penn.  Sup.  Ct., 
Oct.  4,  1886.  Smithes  Appeal.  Opinion  by  Trun- 
key,  J. 

CONYBUSION  —  WHAT    AMOUNTS    TO  —  8KTZURE    OF 

GOODS  BY  orFiCER.— The  plaintiff  and  bis  partner 
owned  certain  hop-poles  at  Schenaux  islands,  in  Lake 
Huron.  The  defendant  undertook  to  carry  these  poles, 
by  water,  to  Detroit,  and  deliver  them  to  the  plaln- 
tiCr.  Defendant  carried  the  poles,  but  on  reaching 
Detroit,  made  do  attempt  to  deliver  the  poles  to  their 
owner,  and  the  master  of  the  boat,  who  was  a  United 
States  marshal,  delivered  the  property,  without  the 
owner's  consent,  to  a  third  party.  Held,  to  be  wrong- 
ful conversion,  for  w.hich  trover  would  lie.  If  the 
carrier  of  goods  allow  an  officer  to  take  the  goods  he 
if  carrying,  it  is  no  defense  against  an  action  of  tro- 


ver by  the  plaintiffs  to  show  that  an  officer  took  them, 
unless  it  is  shown  that  he  had  a  legal  right  to  have 
them  by  virtue  of  his  writ.  We  think  that  upon  rea- 
son and  authority,  the  act  of  the  defendant's  servant 
in  wrongfully  delivering  the  property  to  a  person  not 
entitled  thereto  must  be  regarded  as  the  act  of  the 
defendants,  and  one  of  conversion.  Cooley  Torts,  534; 
Edw.  Bailm.,  $  162;  Cooley  Torts,  441,  448;  Cooley  Bl. 
Comm.  150,  notes;  Ang.  Carr.  290,  292;  Syeds  v.  Hay, 
4  Term  Rep.  260;  Key  worth  v.  Hill,  8  Bam.  &  A.  685; 
Fisher  V.  Kyle,  27  Mich.  654;  Bullard  v.  Young,  3 
Stew.  46;  Indiana  Ac  St.  L.  B.  v.  Hemdon,  81  111.  143; 
Illinois  Cent.  R.  v.  Parks,  54  id.  284;  Esmay  v.  Fan- 
ning, 5  How.  Pr.  228;  Coykendall  v.  Eaton,  55  Barb. 
188;  Bissell  v.  Starr,  82  Mich.  296;  Edwards  v.  Frank, 
10  id.  616;  Hicks  v.  Lyle,  46  id.  488:  Barnum  v.  Stone, 
27  id.  885,  886.  The  intention  with  which  the  wrong- 
ful act  is  done  by  which  a  party  is  deprived  of  his 
property,  except  when  malicious,  is  of  little  conse- 
quence, provided  the  act  is  done.  It  is  the  effect  of 
the  act  which  constitutes  the  conversion.  Edw. 
Bailm.,  §  162;  Cooley  Torts,  534-588,  688;  Griswold  v. 
Haven,  25  N.  Y.  505.  The  defendant  was  a  carrier, 
and  if  the  carrier  of  goods  allow  an  officer  to  take  the 
goods  he  is  carrying,  it  is  no  defense  against  the  plain- 
tiff's action  of  trover  for  their  value  to  show  that  an 
officer  took  them,  unless  it  show  that  he  had  a  legal 
right  to  take  them  by  virtue  of  bis  writ.  Ang.  Carr. 
223;  Kiff  v.  Old  Colony  k  N.  Ry.  Co.,  117  Mass.  581. 
It  is  claimed  that  such  a  showing  was  made  in  this 
case.  We  think  not.  The  evidence  by  which  it  is 
claimed  such  showing  was  made  was,  as  we  think,  er- 
roneously received  against  the  objection  thereto  by 
the  plaintiffs  counsel,  and  cannot  be  regarded  in  this 
discussion.  There  was  little  evidence  of  the  facts 
sought  to  be  established,  and  when  the  defendant 
seeks  to  show  a  l>etter  right  to  the  property,  or  to  its 
control,  and  the  plaintiff  claims,  the  legal  proceedings 
upon  which  the  officer's  writ  or  order  is  based  should 
be  introduced.  Beach  v.  Botsford,  1  Doug.  190;  Gid- 
day  V.  Witherspoon,  85  Mich.  867.  Mich.  Sup.  (H., 
Oct.  28, 1886.  Qfbhons  v.  FanoeU.  Opinion  by  Sher- 
wood, J. 

Damages— LiABJiiiTT  or  ownbr  or  dog.— A  person 
bitten  by  a  dog  may  recover  damages  from  the  owner, 
upon  evidence  that  the  dog,  with  the  knowledge  of  the 
owner,  had  a  mischievous  propensity  to  bite,  whether 
in  anger  or  not.  In  either  case  the  persons  bitten 
would  suffer  injury.  A  mischievous  propensity  from 
which  injury  is  the  natural  result.  In  the 
case  of  Hudson  v.  Roberts,  6  Exch.  699,  it 
appears  that  the  plaintiff  was  walking  in  the 
street  wearing  a  red  handkerchief.  The  bull  of 
defendant,  ordinarily  gentle  and  quiet,  and  not  known 
to  have  gored  any  person  previously,  was  being  driven 
along  the  street,  when  he  attacked  and  gored  the 
plaintiff.  The  defendant  said  that  the  red  handker- 
chief caused  it,  and  that  he  knew  the  bull  would  run 
at  any  thing  red.  The  plaintiff  recovered.  The  bull 
had  no  hostile  feeling  against  the  man  he  injured,  and 
no  disposition  to  gore  mankind,  yet  because  of  his 
mischievous  propensity  to  rush  at  a  red  object,  of 
which  his  owner  knew,  it  was  held  that  when  he 
caused  injury  to  the'plaintiff,  through  that  propensity, 
his  owner  should  pay  damages.  A  domesticated  bear 
may  hug  a  man  until  his  ribs  be  broken.  This  may  be 
the  mode  adopted  by  the  animal  to  manifest  his  af- 
fection ;  yet  if  he  had  on  other  occasions  previously 
shown  his  affection  in  that  way,  causing  injury,  and 
his  owner  knew  of  such  propensity,  the  owner  would 
have  to  pay  damages  caused  by  breaking  the  man's 
ribs.  It  is  true  that  the  bear  is  classed  with  animals 
/eres  naturct,  and  the  presumption,  in  such  case,  would 
be  that  although  domesticated,  the  animal  had  re- 
lapsed into  his  wild  habits,  yet  although  the  presnmp- 
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tlon  on  the  qaestion  of  loienter  woald  be  agaiust  the 
owner,  Le  might  be  able  to  prove  that  the  habit  of  em- 
braoiiig  persons  did  uot  proceed  from  the  savage  na- 
ture of  the  bear,  but  uuder  the  Influence  of  civiliza- 
tion, from  a  cultivated  aifeotioD.  But  this  proof  would 
not  avail  the  owner  in  a  suit  by  a  party  embraced. 
Such  a  propensity  would  be  held  to  be  mischievous, 
because  hurtful  to  those  who  were  the  object  of  the 
bear's  affection.  In  the  case  of  Oaks  v.  Spaulding,  40 
Vr.  347,  it  appeared  that  Mrs.  Oaks  was  driving  cows 
home  from  pasture,  when  the  ram  of  Spaulding  at- 
tacked and  injured  her.  It  was  shown  that  the  ram 
had  a  propensity  to  butt  mankind  and  that  the  de- 
fendant knew  it,  but  it  did  not  appear  whether  the 
previous  buttings  by  the  ram  proceeded  from  an  ugly 
disposition,  or  from  the  exuberance  of  a  playful 
spirit;  yet  it  was  held  that  the  defendant  was  liable. 
It  did  not  cure  the  hurt  nor  assuage  the  pain  of  the 
woman  to  be  told  that  the  ram,  when  he  butted  her, 
was  only  in  one  of  his  accustomed  sportive  moods.  It 
might  have  been  fun  for  the  ram,  but  it  was  hurtful  to 
Mrs.  Oaks.  It  was  a  mischievous  propensity,  whether 
proceeding  from  ugliness  of  temper  or  from  good  na- 
ture, which  if  known  to  the  owner  of  the  ram,  made 
him  liable  for  damages  resulting  from  such  propensity. 
There  is  no  doubt,  that  in  cases  of  animals  not  natu- 
rally inclined  to  do  mischief,  a  previous  mischievous 
propensity  must  be  shown  and  the  scienter  clearly  es- 
tablished. The  gist  of  the  action  is,  not  the  keeping 
of  the  animal,  but  the  keeping  with  knowledge  of  the 
mischievous  propensity,  whether  proceeding  from  a 
savage  disposition  or  not.  The  conclusion  is,  that  the 
plaintiff  below  having  shown  by  his  proof  that  on  sev- 
eral previous  occasions  the  dog  in  question  had  bitten 
various  persons  on  the  hand,  with  knowledge  of  the 
defendant,  he  was  entitled  to  recover,  even  if  the 
habit  did  not  proceed  from  a  ferocious  nature,  but  was 
the  result  of  a  mischievous  propensity.  N.  J.  Sup.  Ct., 
Nov.  10,  1886.  StaU  v.  McDermoU.  Opinion  by 
Parker,  J. 

Deed— RBSBBVATION    OF  "  SPRING  "— DBCLARATION 
OF    DBCEA8BD    GRANTOR  —  OF  FORMER  GRANTEE.—  A 

deed  contained  the  following  clause:  *' Excepting 
and  reserving  to  myself,  my  heirs  and  assigns,  the 
spring  of  water  on  said  premises,  and  the  right  to  lay 
down,  repair,  and  rebuild  aqueduct  and  pipe,  and 
convey  said  water  off  from  said  premises,  together 
with  the  right  to  fix  said  spring,  and  do  any  other 
act  or  thing  necessary  for  taking  off  said  water.**  It 
was  proved  that  there  was  no  water  on  the  premises, 
except  that  a  small  stream  of  water,having  its  rise  in  a 
spring  on  adjoining  land,and  flowed  on  to  the  premises 
and  was  finally  lost  in  the  ground.  Held  (1),  that  the 
word  "spring*'  referred  to  this  stream;  and  (2),  that 
evidence  that  this  water  was  called  a  *'  spring**  in  the 
neighborhood  was  superfluous.  Declarations  of  a 
grantor,  since  deceased,  that  he  called  it  a  "  spring,** 
is  inadmissible.  Her  subsequent  statement  that  she 
understood  at  the  time  that  this  stream  was  the  water 
reserved,  was  merely  a  statement  of  the  conclusion, 
from  what  she  had  already  testified  and  did  not  add 
to  it.  Whether,  standing  alone,  it  would  have  been 
admissible,  if  the  suit  bad  been  against  her,  as  an  in- 
terpretation made  by  her  against  her  own  interest, 
and  whether,  if  admissible  against  her,  it  would  have 
been  admissible  against  a  purchaser  from  her,  with- 
out notice,  are  questions  not  fairly  raised,  we  think, 
in  this  case.  The  evidence  of  a  former  owner,  that  at 
the  time  of  her  purchase  and  ownership  there  was  no 
other  water  or  spring  on  the  lot,  is  admissible  as  tend- 
ing to  show  that  the  words  must  have  referred  to  this 
water.  The  declaration  of  the  deceased  grantor  was 
admitted,  we  presume,  as  being  in  effect  an  identifica- 
tion of  the  spring  attached  to  the  land  conveyed  and 
M  falling  within  the  principle  of  deolaratioBS  as  to 


boundaries.    Daggett  v.  Shaw,  5  Meto.  228;    Davia  v. 
Sherman,  7  Gray,  291;   Wood  v.  Foster,  8  Allen,  M:S 
Long  V.  Colton,  116  Mass.  414;  Hunnicutt  v.    PejtoiB« 
102  U.  S.  383,  384.    So  far  as  these  oases  stand  on  tbo 
ground  that  such  declarations  are  acts  qualify! Dg  tb^ 
party's  possession  (Niles  v.  Patch,  18  Gray,  254,  25r> 
they  do  not  apply  to  the  identification  of  an  eaaement. 
For  unless  it  be  assumed  that  the  easement  identifiedl 
and  claimed  is  the  one  in  fact  attached  to  the  domi- 
nant estate,  the  party  making  the  declaration  baa  oo 
possession  of  it.    And  the  assumption  thus  made  to 
justify  the   admission   of  the  evidence,  would  be  an 
assumption  of  the  very  fact  which  the  evidenoe   was 
admitted  to  prove.    But  it  is  more  satisfactory  per- 
haps to  say  that  the  admission  of  such  declarations  haa 
generally  been  regarded  as  an  exception  to  the  gen- 
eral rule  against  hearsay,  and  that  we  cannot  extend 
the  prinoipie  further  than  it  ha9  been  carried  by  an- 
thority.    We  are  not  aware  that  it  has  l>een  applied  to 
a  case  like  this.    Where,  in  an  action  for  interferenee 
with  a  right  to  a  spring  of  water,  it  appears  chat  the 
plaintiff  has  not  appropriated  the  water,  he  cannot  sae 
the  defendant  for  doing  transitory  acts,  such  as  draw- 
ing water  in  pails,  or  watering  his  cattle;  but  when 
the  defendant  puts  in  an  aqueduct,  which  diverts  the 
water  continuously,  and  which  interferes  with  the  ex- 
ercise of  the  plaintiff's  rights,  whenever  thereafter  de- 
fendant seeks  to  exercise  them,  he  does  an  overt  act  of 
permanent  effect,  which  amounts  to  an  open  denial  of 
the  plaintiffs  right,  and  will  extinguish  it  in  twenty 
years  to  the  extent  of  the  water  withdrawn.    Nominal 
damages  may  always  be  recovered  for  such  an  act. 
Mass.  Sup.  Jud.  Ct.,  Oct.  21, 1886.    Peck  v.  Clerk.  Opin- 
ion by  Holmes,  J. 


CORRESPONDENCE, 

Suggestions  roR  the  Constitutional  CoNvsNTioir. 
Eiditor  of  the  Albany  Law  Journal: 

An  opportunity  is  presented  to  the  citizens  of  the 
State  of  Kew  York  to  take  a  long  step  to  the  front  in 
the  matter  of  popular  government. 

We  are  to  have  a  (constitutional  Convention  next 
summer,  and  if  it  can  be  brought  to  formulate  a  very 
short  Constitution,  as  nearly  as  may  be  establishing 
veritable  popular  government,  good  may  come  of  if. 

The  nearest  approach  to  what  is  recognized  as  popu- 
lar government  has  been  attained  under  constitutional 
forms.  The  limitations  thereby  secured  havel)een  pro- 
ductive of  the  profitable  restraints  directed  against 
monarchical  institutions,  the  line  between  ruler  and 
subject  having  been  settled. 

This  was  all  good  enough  in  its  time.  But  now  that 
the  awful  menace  of  the  throne  has  been  removed 
from  the  State,  is  it  necessary  to  maintain  the  ancient 
barriers  ? 

Are  we  so  prone  to  self -in  jury  that  we  must  be  pro- 
tected against  ourselves  ?  If  the  anchor  has  saved  us 
in  some  old-time  storm,  now  that  the  skies  are  clear 
and  the  winds  fair,  must  we  look  more  to  anchor  than 
sail? 

The  truth  is,  any  Constitution,  which  goes  further 
than  outline  the  form  ot  government,  is  more  of  a  dis- 
ability than  help.  Popular  government  means  the 
right  of  the  people  to  govern  themselves.  There  is  a 
growing  belief  that  many  of  the  ills  which  oppref^s 
mankind  may  be  removed  or  mitigated  by  law  with- 
out exceeding  the  legitimate  functions  of  govern- 
ment. 

Constitutional  restraints  have  grown  to  such  pro- 
portions of  late  that  the  ship  of  State  can  hardly  l>e 
navigated,  because  of  such  like  obstructions,  and  what 
in  limited  doses  was  found  a  safe  medicine,  we  cannot 
hope  to  make  a  healthful  article  of  diet. 
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A  good  Coustitutiou  for  aotual  tervioe  would  be 
one  that  by  its  first  article  would  lodge  the  govern- 
ment iu  the  haiida  of  the  Legislature. 

Then  go  ou  and  state  the  uumber  of  seuators  sud 
asserabljmeu  and  their  districts,  with  anthoritj  to 
the  ladies  to  enact  such  laws  as  the  safety  and  good 
government  of  the  Commonwealth  required.  Provide 
for  a  governor  and  lieutenant  governor  and  other 
State  officers,  to  hold  by  act  of  Legislature. 

The  judiciary  article  might  provide  for  a  Supreme 
Court  and  Gleneral  Term  thereof,  with  as  many  judges 
as  the  due  administration  of  justice  may  require,  to 
hold  office  during  good  behavior,  and  the  calendar  of 
all  the  courts  to  be  cleared  annually. 

A  Ck>urt  of  Appeals  of  fourteen  judges,  or  as  many 
more  as  may  be  required,  to  hold  office  during  good 
behavior,  said  court  to  consist  of  a  chief  justice  and 
thirteen  associates,  to  be  divided  into  two  parts,  No.  1 
to  be  presided  over  by  the  chief  justice,  and  to  con- 
sist of  six  associate  to  be  selected  by  the  governor,  and 
No.  2  to  consist  of  the  remaining  seven  justices  to  be 
presided  over  by  one  of  their  number,  to  be  selected 
by  the  governor,  and  who  shall  be  known  as  the  pre- 
siding justice.  All  questions  arising  where  the  two 
branches  of  the  court  are  at  variance  shall  be  decided 
by  the  full  bench  of  all  the  judges  called  together  by 
the  chief  justice  for  that  purpose. 

Also  power  for  the  Legislature  to  provide  for  addi- 
tional judges  and  parts  of  the  court. 

A  Constitutional  Convention  that  would  give  us  a 
Constitution  placing  the  government  In  the  hands  of 
the  people  absolutely  would  stimulate  renewed  activ- 
ity by  and  give  a  value  to  citizenship,  that  could  only 
result  In  progress  for  us. 

If  the  answer  to  this  proposition  la  that  the  people 
could  not  be  safely  trusted  with  such  powers,  then  we 
must  admit  that  popular  government  is  a  failure. 

There  never  were  conditions  more  favorable  to 
broad  departures  in  the  line  of  government  than  are 
permitted  the  separate  States.  The  general  provis- 
ions of  the  Constitution  of  the  United  States  presents 
all  necessary  safeguards,  and  it  seems  high  time  for 
us  to  exhibit  to  the  world  the  truth  of  our  claim,  that 
one  hundred  years  of  education  has  prepared  oh  for 
self  government. 
I  sabmit  these  remarks  for  what  they  are  worth. 
Very  respectfully, 

Edw.  Gsbhard. 

Practice  on  Dbmubrsr. 
Editor  of  the  Albany  Law  Journal : 

I  think  that  a  practice  founded  upon  an  Intelligent 
reading  of  the  sections  of  the  Code  relating  thereto 
ouKht  to  avoid  any  **  friction,"  such  as  a  correspond- 
ent in  your  last  issue  supposes  necessarily  exists,  re- 
garding appeals,  when  a  demurrer  is  sustained  or 
overruled.  It  strikes  me  that  the  trouble  arises  from 
a  misapprehension  of  the  provisions  of  the  Code  as  to 
the  form  of  decision  and  judgment  in  such  oases,  and 
that  having  settled  that  question,  the  other,  as  to  ap- 
peal, fades  entirely  away. 

Section  990  of  the  Code  was  amended  by  chapter  542 
of  the  Laws  of  1879,  and  the  word  *' order**  was 
stricken  out,  so  that  nO  provision  la  now  made  in  the 
(/ode  for  any  thing  except,  first,  a  decision ;  second,  a 
judgment. 

Then  comes  section  16S31,  which  expressly  declares 
that  the  decision  must  direct  final  or  Interlocutory 
jadf^ment  to  be  entered. 

From  all  which '(and  from  the  decisions  cited  by 
your  correspondent,  and  also  from  74  N.  T.  80,  and  76 
id.  615)  it  would  appear  that  a  demurrer  Is  an  issue  of 
law,  to  be  tried  on  fourteen  days*  notice;  that  in  no 
case  is  any  order  either  proper  or  neoessaiyy  but  that 


iu  all  cases  a  decision  with  findings  upon  the  issue  of 
law  must  be  made  and  filed.  If  the  demurrer  be  to  a 
whole  pleading,  and  be  sustained  or  overruled  without 
leave  to  amend,  a  decision  should  be  drawn,  and  let 
the  decision  direct  final  judgment  to  be  entered,  and 
enter  it  accordingly.  But  if  leave  to  amend  or  plead 
over  is  given,  draw  your  decision  just  the  same,  and 
let  it  direct  that  an  interlocutory  judgment  be  en- 
tered adjudging  the  demurrer  to  be  sustained  or  over- 
ruled, and  that  final  judgment  be  entered  unless  the 

party  amends  or   pleads  within days,  and  pays 

$ costs,  and  enter  your  interlocutory  judgment  ac- 
cordingly. This  judgment  is  appealable.  15  Hun,  220. 
If  the  amendment  or  pleading  be  not  made,  enter 
your  final  judgment,  on  application  to  the  court,  and 
an  affidavit  of  default. 

This  is  respectfully  submitted  to  the  profession  as  n 
correct  practice,  and  one  entirely  free  from  difficulty, 
and  In  accordance  with  the  Ideas  of  the  framers  of 
the  Code. 

Yours  truly, 

PoBT  Richmond,  Pec  6  Subbgbibxb. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Batubs'  Ksw  Trials  and  Appbaia 
New  Trials  and  Appeals;  or  the  Rules  of  Practice,  applica- 
ble to  the  review  of  judicial  determination  in  civil  actiona 
and  in  special  proceedings  under  the  Code  of  CItII  Pro- 
cedure, with  an  appendix  of  forms.    By  Edwin  Bayliea, 
Counsellor-at-law    Rochester,  N.  T.:  WUliamaon  &  Hig- 
bie,1886. 
Thia  Is  a  companion  volume  of  "Baylies*  Trial  Prac- 
tice, and  whoever  has  the  one  will  need  the  other. 
The  book  will  be  found  of  great  assistance  in  the  pre* 
paration  of  cases  for  the  appellate  courts,  and  the  au- 
thorities pertinent  to  the  practice  therein  have  been 
carefully  digested  and  arranged  in  convenient  and  ac- 
cessible form.    There  is  an  appendix  of  eighty-one 
forms. 

Frbbman's  Void  JuDiciAii  Salbb. 
Void  Execution,  Judicial  and  Probate  Sales,  and  the  legal 
and  equitable  rights  of  purchasers  thereat,  and  the  con- 
stitutionality of  special  legislation  validating  void  sales, 
and  involuntary  sales  in  the  absence  of  judicial  proceed- 
ings.   Second  edition.    By  A.  C.  Freeman.    St.  Louis, 
Mo.:  Wm.  H.  Stevenson,  1880. 
This  Is  a  very  complete  and  convenient  manual  by 
the  learned  author  of  the  works  on  "Judgments  '*  and 
"  Executions,"  who  Is  also  the  editor  of  the  "Ameri- 
can Decisions."    There  Is  no  person  more  competent 
to  treat  of  this  topic  than  Mr.  Freeman,  and  he  has 
unquestionably  done  a  good  service  In  producing  this 
special  treatise,  the  law  of  which  has  hitherto  been 
scattered  and  somewhat  inaccessible. 


Randolph  on  Commergial  Paper. 
The  second  volume  of  this  treatise,  which  is  now 
published,  confirms  the  favorable  impression  which 
the  first  made  upon  us.  A  third  volume  will  complete 
the  work,  and  as  a  whole  the  treatise  will  have  a 
marked  and  permanent  value.  F.  D.  Linn  &  Co.,  Jer- 
8^  City,  pablishera. 

Jacob's  Fishbb's  Digest,  Supplbmbnt. 
This  large  volume,  the  eleventh  of  the  series,  com* 
prises  all  decisions  from  the  year  1883  to  1886,  and  is 
of  course  indispensable  to  the  possessors  of  the  pre- 
ceding volumes.  It  Is  iu  every  point  well  executed. 
Published  by  George  3.  Dlossy,  New  York. 
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Cataixmsub  of  thb  OAiiijroBNiA  Statb  Libbabt. 

The  catalogue  of  tbe  law  department  of  the  libraiyv 
prepared  by  Talbot  H.  Wallis,  State  librarian.  Is  a 
handsome  volume  of  660  pages,  and  is  in  every  way  a 
creditable  performance.  It  is  indexed  under  States, 
authors  and  sabjeots. 


COURT  OF  APPEALS  DECISIONS. 

THB  following  decisions  were  handed  down  Tues- 
day, Dec.  14,  1886: 
Judgment  affirmed— Nathaniel  B.  Denton  et  al., 
appellants,  v.  George  W.  Sanford  et  al.,  executors,  re- 
spondents.  Motion  for  realignment  denied.  Re- 
mittitur amended  by  substituting  for  order  of  judg- 
ment an  order  granting  a  new  trial,  with  costs  to 

abide  the  event— -Brackett  v.  Griswold. Motion  for 

reargument   denied,  with  costs—Blake   v.  Griswold. 

Motion  to  dismiss  granted,  with  costs— Derleth  v. 

DeGraaf. Motion  to  advance  cause  denied,  with- 
out costs— City  of  Brooklyn  v.  Copeland. Motions 

to  advance  cause  denied,  without  costs— Berudheimer 
V.  Rundskopf ;  Seymour  ▼.  Mack. ^Motion  to  with- 
draw granted,  with  $80  costs  and  $10 costs  of  motion— 
Porteous  v.  Williams. 


NOTES. 


Judge  Bleckley  on  Egotism :  **  No  matter  how  well 
introduced  by  others,  I  always  bring  myself  before 
my  audience,  if  I  have  any.  Very  often  I  have  none, 
and  then  I  don't  speak,  except  to  myself.  I  take  my- 
self along  all  the  time,  and  my  habit  is  to  talk  about 
myself  as  freely  as  about  other  people,  and  quite  as 
favorably ;  if  any  difference,  more  so.  In  short,  I  am 
an  egotist.  I  consider  it  a  great  blessing  to  be  myself, 
a  blessing  which  I  appreciate  the  more,  the  more  I 
think  of  the  great  risk  I  must  have  run  of  being  some- 
body else.  Of  the  flfty-flve  millions  of  other  people 
in  the  United  States  I  might  have  been  any  one.  In- 
deed the  possibilities  were  much  wider;  I  might  have 
been  any  one  of  the  fifteen  hundred  millions  that  in- 
habit the  earth.  Nor  does  this  even  begin  to  exhaust 
the  contingencies  to  which  I  was  subject;  I  might 
have  l>een  any  one  of  the  countless  myriads  that  ever 
did  or  ever  will  live.  I  might  perchance  have  been 
one  of  the  unimaginable  number  of  animals,  or  plants 
or  minerals— a  grain  of  sand  or  a  mote  in  the  atmos- 
phere. I  might  have  been  one  of  the  units,  any  one  of 
the  atoms,  of  derivative  existence,  with  my  place  at 
any  point  in  tbe  immensities,  my  time  at  any  moment 
of  the  eternities.  On  the  other  hand,  I  might  not 
have  been  at  all." 

The  conclusion  of  the  Coleridge  trial  is  what  was  ex- 
pected at  a  very  early  stage.  Our  only  interest  in  it 
is  from  a  professional  point  of  view.  Sympathy  is  de- 
cidedly with  the  chief  justice,  and  he  will  re- 
sume his  judicial  duties  under  decidedly  im- 
proved impressions.  The  scene  in  the  court  on 
Tuesday  afternoon  was  as  painful  as  any  thing 
that  can  be  conceived.  The  venerable  chief  justice 
spent  the  larger  part  of  the  day  in  being  literally 
** badgered'*  by  an  unprofessional  cross-examiner, 
who  in  his  opening  statement  had  magniloquently  pro- 
fessed his  intention  of  keeping  closely  to  the  Issue.  The 
result  was  that  the  latitude  given  to  a  party  in  person 
was  stretched  too  far.  Painful  questions  of  a  totally 
irrelevant  character  were  pressed  home  until  both 
judge  and  jury  remonstrated;  yet  the  judge  beyond 
question  strained  his  forbearance  to  the  utmost  in  or- 
der that  there  might  not  be  a  symptom  of  a  suspicion 
of  unfairness.  For  ourselves  however  we  believe  that 
the  pitiable  trial  may  bring  forth  good  fruit.    It  may 


teach  Judges  that  parties  who  sue  in  person  do  not  de- 
serve an  indulgence  which  they  almost  invariably 
abuse. — London  Law  Times. 

The  result  of  the  tedious  case  of  Adatna  v.  CoUridff^ 
is  to  show  that  Mr.  Adams  has  been  unreasonable, 
and  a  chief  justice  may  be  indiscreet.    Mr.  Adams  had 
good  ground  for  bringing  his  previous  action  afcalnat 
Mr.  Bernard  Coleridge,  but  he  had  been  saffloieutlx 
compensated   by   the   5002.  awarded   him   by    iKird 
Monkswell,  who  no  doubt  also  took  a  just  view  of  Che 
first    action    against    Lord   Coleridge   in    awarding 
forty  shillings  damages  and  costs.     Moreover   Mra. 
Adams  had  been  sufficiently  provided  for  by  I^ord 
Coleridge,  and  tbe  interests  of  her  husband  fnlly  con- 
sidered by  the  settlement  of  6001.  a  year  on  the  'wifew 
withapowerof  appointment  to  the  husband.    There 
wail  no  necessity  therefore  for  Mr.  Adams  to  take  ad- 
vantage of  the  accident  by  which  letters  were  sent  by 
Lord  Coleridge's  solicitor  to  the  arbitrator  for  tbe 
purpose  of  a  second  time  placing  his  grievance  before 
the  public.    All  he  has  succeeded  in  doing  is  to  pub- 
lish to  the  world  letters  in  which  there  are  expressions 
which  it  were  better  that  a  chief  justice  should  not 
have  written,  and  that  is  all.    Little  difficulty  need  be 
felt  about  the  law  of  the  case.    If  a  man  puts  letters 
into  the  hands  of  a  third  person  with  express  instru^v 
tions  not  to  publish  them,  he  is  not  responsible  for 
any  publication  which  may  take  place  through   that 
agent.    If  however  he  leaves  his  agent  a  discretion  be 
is  responsible  for  the  agenc's  act  in  publishing.    The 
latter  seems  to  have  l>een  the  case  of  Lord  Oileridge 
and  Mr.  Bernard  Coleridge.    Then  arises  the  question 
whether  the  act  of  the  clerk  of  the  solicitor  in  sending 
the  letters  to  the  arbitrator  was,  so  far  as  it  can  be  at- 
tributed to  Lord  Coleridge  and  his  son,  a  privileged 
publication.    Honestly  to  convey  evidence  to  an  arbi- 
trator is  no  doubt  privileged  unless  malice  can  be 
shown,  and  Mr.  Adams  failed  to  bring  malice  home 
either  to  Lord  Coleridge  or  Mr.  Bernard  Coleridge. 
Practically  the  question  which  the  jury  had  to  deolde 
was  whether  Lord  Coleridge  or  his  son  was  a  party  to 
the  communication  of  the  letters  to  the  arbitrator^ 
with  the  intention  of  unduly  influencing  his  mind,  and 
happily  for  the  honor  of  the  bench  tbe  jnry  have  fully 
cleared  the  chief  justice  from  this  grave  imputation. 
That  part  of  tbe  case  which  concerns  the  slip  made  in 
the  office  of  Mr.  Harrison  is  of  much  professional  in- 
terest.   Napoleon  said  to  the  accoucheur  who  was  at- 
tending Marie  Louise,  **  Treat  her  as  if  she  were  a  poor 
girl  in  the  Faubourg  St.  Antoine."     Solicitors  who 
have  a  chief  justice  for  a  client  are  apt  perhaps  to  be 
nervous.    What  happened  in  this  case  shows  that  a 
loss  of  nerve  or  want  of  care  In  such  circumstances  is 
tolerably  sure  to  meet  a  perhaps  undue  punishment. 
The  lowest  drawer  in  the  most  secret  safe  accessible  to 
the  principal  only  is  not  too  well  guarded  a  place  for 
the  letters  of  a  chief  justice,  especially  one  apt  when 
he  writes  fully  to  lay  bare  his  heart.    Great  lawyers 
are  seldom   good  witnesses.     When  Lord  Selborue 
stepped  into  the  witness  box  in  .^dams  v.  Coleridge  he 
was  asked,  **  Did  you  know  that  your  solicitor  was 
acting  for  Miss  Coleridge?'*     And  he  answered,  "I 
should  prefer  to  state  what  passed."    The  statement 
was  BO  little  what  the  plaintiff  wanted  to  know,  that 
at  last  Lord  Selborne  confessed,  *'  Perhaps  I  had  bet- 
ter answer  the  question  put  to  me,*'  which  a  good 
witness  would  have  done  at  first.    Sir  Charles  Rus- 
sell*B  lapse  of  memory  in  regard  to  John  Baptist^s  Day 
was  perhaps  precipitated  by  the  discomfort  of  having 
so  accomplished  a  man  and  subtle  ^n  advocate  by  his 
side  as  a  client.    If  so,  the  disturbing  influence  was 
its  own  remedy,  as  no  doubt  it  was  the  distinguished 
defendant  himself  who  brought  back  the  court  to  the 
consciousness  that  the  day  was  Identical  with  a  famil- 
iar quarter-day.— London  Law  Journal. 
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The  Albany  Law  Journal. 

ALiBANTj,  December  25 y  1886, 


CURRENT  TOPICS, 

^*  T>ENOL.OGY  "  is  the  rather  ambiguous  title  of 
X       a  little  pamphlet  sent  to  us.     On  inspection 
it  turns  out  not  to  be  a  treatise  on  penmanship,  but 
one  on  the  proper  treatment  ot  those  who  are  penned 
in  prisons  —  a  reprint  of  several  papers  from  the 
l^orih  American  Review  and  ffarpers*  Magazine,  by 
Charles   Dudley  Warner,  with  the  addition  of  one 
by  Charles  A.  Oollin  and  several  not  signed,  issued 
by  the  State  Reformatory  at  Elmira.    The  series  has 
considerable  interest  as  showing  the  result  of  an 
intelligent   and  persistent  attempt  at  reformation 
rather   than  mere  punishment  of  convicts.     The 
Reformatory  is  a  school  of  morals  and  learning 
rather   than  a  prison,  and  the  inmates,  although 
subjected  to  strict  discipline  and  to  eight  hours' 
daily  labor,  are  less  worted  and  better  fed,  better 
housed,  and  better  instructed  than  they  probably 
would  have  been  if  they  had  led  virtuous  lives.    At 
first  this  course  of  treatment  would  seem  rather  a 
premium    on  vice,  but  let  us  free  our  minds  from 
prejudice,  and  judge  the  tree  by  its  fruits.    If  the 
convicts  are  turned  out  reformed  and  likely  to  make 
and  continue  good  citizens,  it  is  certainly  a  great 
deal  better  and  cheaper  than  to  keep  them  pent  in 
ordinary  prisons  without  any  such  prospects.     The 
Reformatory  has  been  in  operation  eight  years,  and 
its  present  population  is  seven  hundred  and  thirty- 
three.      '*  The  reports  show  that  eighty  per  cent  of 
the  men  going  out  are  reformed.    That  is  to  say, 
they  do  not  again  fall  under  the  law;  it  is  not  sup- 
posed that  they  become  saints,  but  they  are  fairly 
law-abiding,   do  not    commit   felonies."    On    the 
other  hand,  of  those  ordinarily  discharged   from 
State  prisons  sixty  per  cent  have  to  be  caught  and 
imprisoned  again. "    This  is  certainly  a  convincing 
showing.    As  to  the  course  of  education,  it  **  runs 
from  the  rudiments  —  reading,  writing  and  arith- 
metic —  up  through  grammar,  higher  mathematics, 
and  geography,  to  history,  specially  American  and 
English  history,  politics,  English  literature,   such 
knowledge  of  law  and  the  government  of  society 
as  is  necessary  to  make  one  an  intelligent  citizen, 
and  political  economy.     None  of  these  things  are 
superficially  taught;  they  are  drilled  in  and  in." 
**  The  education  of  the  institution  is  intended  to  be 
industrial  as  well  as  scholastic.    A  few  of  those 
best  fitted  are  taught  telegraphy,  and  others  sten- 
ography.    Lessons  in  drawing  and  design  are  given ; 
and  I  saw  some  very  creditable  designs  for  tile  and 
mantel-pieces,  done  by  the  pupils.   Teaching  specific 
industries  is  to  be  carried  out  more  generally  in 
future,  the  object  being  to  fit  the  discharged  to 
earn  a  living  honestly,  as  carpenters,   workers  in 
metals,  etc.     The  class  in  carpentry  was  very  suc- 
cessful.'*   Printing  is  also  taught,  and  the  convicts 
edit  and  print  a  weekly  newspaper,   which,   says 
Vol.  34  — No.  26. 


Mr.  Warner,  *'  is  about  the  only  thoroughly  clean 
family  newspaper  1  know  of;  certainly  there  are 
few  journals  published  outside  that  are  fit  to  circu- 
late inside  this  prison;  it  needs  a  good  world  to 
stand  some  of  our  newspapers;  a  prison  cannot.'' 
We  are  interested  to  notice  that  Mr.  Warner  does 
not  believe  in  mercy  to  habitual  criminals.  He 
says:  '*If  professional  and  confirmed  criminals, 
men  who  declare  by  undergoing  second  conviction 
for  a  felony  that  they  have  made  preying  upon 
society  their  business,  who  belong,  in  short,  to  a 
pretty  well-defined  criminal  class,  cannot  be  re- 
moved altogether  from  troubling  this  world,  they 
ought  to  be  locked  up  permanently  and  made  to 
earn  their  living.  They  are  of  no  sort  of  use  in  the 
world,  and  are  an  expense  and  a  danger  to  society." 
This  institution  certainly  seems  to  be  well  worth 
the  $80,000  a  year  which  it  costs  the  State.  It  is 
an  outgrowth  of  civilization  easily  distinguishable 
from  that  "mawkish  sympathy"  with  degraded 
and  hardened  criminals  which  exhibits  itself  in 
sending  flowers  to  murderers  and  running  up  and 
down  to  procure  commutations  and  pardons  for 
those  who  have  shown  no  mercy  and  who  deserve 
nothing  but  justice. 

Mr.  Max  Fast  contributes  an  interesting  account 
of  the  land-transfer  system  of  Prussia  to  the  Record 
and  Guide,  The  basis  of  the  system  is  the  record. 
There  can  be  no  unrecorded  holding,  and  property 
passes  by  recording.  The  kingdom  is  divided  into 
districts,  each  of  which  is  presided  over  by  a  single 
judge,  and  every  town,  village  or  manor  withm 
each  district  has  its  "  ground-book."  This  book  is 
divided  into  three  parts;  the  first  sets  forth  the 
owner's  name,  the  mode  of  acquiring  the  history  of 
the  title,  the  time  when  acquired,  the  purchase 
price  or  value ;  the  second  states  the  permanent  in- 
cumbrances or  easement ;  the  third,  the  mortgages. 
Land  cannot  pass  without  the  allowance  of  the 
judge,  who  examines  into  the  identity,  competency 
and  capacity  of  the  parties.  Nobody  but  the 
recorded  owner  may  convey  the  land.  If  any  pro- 
hibition or  limitation  of  his  rights  has  been  ad- 
judged in  other  courts  (of  bankruptcy),  it  is  notified 
to  the  land  court  and  properly  entered.  Two  kinds 
of  mortgages  are  recognized,  hypothek  and  ground- 
debt.  Both  originate  in  and  depend  upon  entry  in 
the  books.  The  former  is  an  accessory  security  for 
a  personal  debt  and  the  creditor  has  both  an  action 
in  personam  and  an  action  in  rem.  The  ground  debt 
has  no  personal  character  and  carries  only  the  right 
to  an  action  in  rem^  the  liability  to  which  adheres 
to  the  land.  The  most  curious  characteristic  of  the 
scheme  however  is  the  **  Grundschuldbrief,'*  or  cer- 
tificate issued  by  the  court  on  the  recording  of  a 
title,  which  mobilizes  the  estate  and  enables 
the  owner  to  carry  it  around  in  his  pocket  and  sell 
or  pledge  it  in  whole  or  in  part.  This  is  described 
by  Mr.  Fast  as  follows:  **It  maybe  indorsed  in 
blank  and  is  indeed  a  veritable  *  lettre  au  porteur.' 
The  assignment  needs  no  recording  in  the  Grund- 
buch,  in  order  not  to  hinder  the  easy  mercantile 
movement  of  the  paper,  and  if  an  assignee  should 
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prefer  his  name  to  be  recorded,  yet  the  mesne  in- 
dorsers  may  be  omitted.  The  issue  of  a  Grund- 
schuldbrief  is  essential  for  this  kind  of  a  debt,  for 
the  Grundschuldbrief  represents  partly  or  wholly 
(according  to  its  amount)  the  mobilized  value  of 
the  premise.  In  the  very  moment  somebody  be- 
comes the  recorded  owner  of  a  premise,  for  the 
price  of  e,  g.^  $10,000,  he  may  ask  from  the  register 
ten  Grundschulbriefe,  a  $1,000,  or  Qnq  h  $2,000,  or 
twenty  a  $500,  or  ^  points  as  he  like,  and  carry 
with  him  the  whole  value  of  his  lot  in  his  pocket, 
and  availing  himself  of  the  chances  of  the  stock 
market,  may  sell  the  papers  whenever  he  deems 
proper  and  to  such  an  amount  as  he  needs.  And 
in  order  to  render  the  negotiability  of  his  paper 
quite  complete.  Coupons  (*'Zinsquittungsscheine '') 
are  issued  together  with  the  Grundschuldbrief, 
which  are  replaced  by  new  ones,  on  application, 
when  the  term  for  which  they  run  has  passed. 
That  is  what  they  call  the  *  mobilieation  of  the  immo- 
hUe  estate.^^*  Under  this  system  there  is  no  such 
thing  as  a  judgment  lien,  nor  any  lien  except  for 
taxes.  On  this  Mr.  Fast  observes:  ** Every  insti- 
tution like  this  must  necessarily  fail  to  reach  its 
aim  from  its  own  vagueness  and  want  of  certainty, 
and  instead  of  augmenting  the  security  of  one 
creditor  it  diminishes  the  security  of  them  all  It 
is  left  to  every  simple  creditor  himself  to  care  for 
his  security  and  to  procure  himself  the  advantage 
of  a  mortgagee,  by  means  of  a  previous  entry  made 
on  the  request  and  through  the  interposition  of  the 
coui-t  before  whom  his  action  is  pending.  Such  a 
previous  entry  called  *  Vormerkung,'  secures  to  the 
creditor,  if  he  becomes  a  judgment-creditor  and 
his  claim,  in  the  way  of  execution,  is  entered  as  a 
mortgage  into  the  grundbuch,  the  rank  and  right 
of  a  mortgagee  at  the  time  of  the  previous  entry 
made.  People  in  Prussia  have  found  out  that  the 
credit  of  the  owner-debtors  is  best  protected  by  a 
strong  protection  of  the  creditors  and  that  the 
existing  system  inures  likewise  to  the  benefit  of  the 
landed  and  of  the  stock  interest.''  The  system  has 
advantages  and  disadvantages  which  are  manifest. 
The  mobilization  is  a  very  convenient  device.  But 
the  denial  of  judgment  liens  is  probably  an  insuper- 
able objection  in  this  country.  Possibly  the  two 
systems  might  be  joined.  Certainly  every  land  title 
and  incumbrance  should  be  recorded  and  dower 
should  be  abolished.  This  is  probably  as  far  as 
our  citizens  would  be  disposed  to  go.  Very  likely 
they  would  not  go  so  far  as  to  abolish  dower,  al- 
though it  is  an  inconvenient,  precarious  and  inade- 
quate remedy.  But  such  a  thing  as  an  unrecorded 
ownership  or  interest  in  land  ought  not  to  be 
tolerated.  

Mankind  are  generally  accustomed  to  regard  a 
fool  girl  as  a  greater  fool  than  a  fool  boy.  This  is 
probably  an  error.  There  are  probably  more  foolish 
girls  in  the  world  than  foolish  boys,  but  when  a 
boy  is  determined  to  play  the  idiot  he  distances  his 
demented  sisters,  as  the  history  of  dudeism  demon- 
strates.   This  train  of  reflection  came  to  us  on  rend- 


ing an  account  of  the  recent  English  case  of  Smith 
V.  WiUiamSy  tried  before  Mr.  Justice  Hawkins  and  a 
jury.  The  action  was  brought  by  a  tailor  against 
General  Williams  to  recover  98^.  6«.  6<£.,  for  clothes 
supplied  in  one  year  to  the  defendant's  son,  a  boy 
at  school  at  Eton.  It  seems  the  father  had  once 
complained  to  the  tailor  about  the  *' extraordinary 
patterns  "  that  his  son  was  wearing.  The  goods  in 
question  consisted  in  thirteen  coats,  an  overcoat,  a 
dressing  gown,  sixteen  waist-coats,  eleven  pairs  of 
trousers,  three  pairs  of  knickerbockers,  and  one 
pair  of  hunting-breeches.  The  General  allowed  his 
son  1002.  to  dress  on,  and  forbade  his  getting  clothes 
on  his  credit.  Two  West  End  tailors  swore  that 
the  charges  were  reasonable  and  the  qualities  not 
unusual  The  jury  found  for  the  defendant.  This 
case  falls  rather  short  of  Hands  v.  Slaney,  8  T.  R. 
578,  where  the  bill  was  8402.  for  thirteen  months, 
and  covered  nineteen  coats,  forty-five  waistcoats 
and  thirty  pairs  of  trousers.  But  the  hunting- 
breeches  are  unique.  The  master  ought  to  have 
wallopped  the  boy  in  them. 


On  a  recent  pilgrimage  to  Boston  wc  discovered 
a  new  and  singular  ** departure"  in  the  form  of  a 
legal  book  store  in  a  church.  Mr.  Charles  C.  Soule, 
driven  from  his  old  and  familiar  stand  in  Pemberton 
Square,  by  the  erection  of  the  new  law  courts 
building,  has  taken  a  small  deserted  church  at  No. 
15i  Beacon  street,  for  his  business  purposes.  Thui 
seems  a  popular  notion  in  Boston,  for  there  is  a 
famous  old-book  store  in  the  crypts  of  the  Old 
South  Church.  Mr.  Soule's  building  is  a  simple 
Gothic  edifice,  with  a  nave  and  side  aisles,  and  an 
open-timbered  roof.  He  has  removed  the  pews  — 
Q^ptidor  vetat^^  proving  no  obstacle)  —  and  has  built 
alcoves  in  the  aisles,  leaving  the  centre  free  for 
tables  and  counters.  The  effect  of  the  whole  is  that 
of  a  fine  library.  Here  the  lawyer  can  find  some 
very  rare  and  curious  things,  in  addition  to  the  cur- 
rent and  ordinary  books  of  the  profession,  and  all 
are  so  methodically  arranged  and  labelled  that  the 
wayfaring  man  cannot  err,  and  does  not  need  and 
will  not  find  a  clerk  dogging  his  heels.  This  ought 
to  become  a  favorite  resort  of  the  Boston  bar,  and 
it  could  hardly  be  made  more  attractive  unless  Mr. 
Soiile  should  furnish  forth  a  free-lunch  counter. 
So  far  however  we  cannot  discover  any  promise 
looking  toward  this  except  his  offer  to  let  us  *'  de- 
vour the  books  unmolested."  Mr.  Soule  is  probably 
the  most  accomplished  legal  bibliographer  in  this 
country,  and  is  the  author  of  the  admiiabie  '*  Law- 
yer's Reference  Manual." 


Miss  Robinson,  the  petitioner  in  ^'Robinson^s 
case,"  the  first  woman  lawyer  ever  admitted  in 
Massachusetts,  has  sent  us  her  book  entitled  **  Law 
Made  Easy,"  and  our  readers  may  expect  very  soon 
an  account  of  this  alleged  millennium  in  the  law. 
We  promised  her  **no  leniency  on  account  of  her 
sex,"  and  we  shall  live  up  to  our  promise.  A 
glance  at  her  volume,  we  may  say  now,  has  satisfied 
us  that  her  book  will  not  hurt  the  profession. 
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NOTES  OF  CASES, 

IN  SUUe  V.  WMer,  Indiana  Supreme  Court,  Oct. 
16,  1886,  it  was  held  that  a  pupil  may  be  ex- 
pelled from  a  public  high  school  for  refusing  to 
provide  himself  with  a  musical  text-book  and  study 
and  practice  music.  The  court  said :  *'  The  school 
authorities  of  the  city  of  La  Porte,  in  the  exercise 
of  the  discretionary  power  conferred  on  them  by 
law,  adopted  a  rule  or  regulation  requiring  that 
each  pupil  of  their  high  school  should  at  stated 
intervals  employ  a  certain  period  of  time  in  the 
study  and  practice  of  music,  and  for  that  purpose 
should  provide  himself  with  a  prescribed  book. 
The  relator  requested  the  superintendent  of  the 
public  schools  of  the  city  of  La  Porte  to  excuse  his 
son,  Abram  Andrew,  who  was  one  of  the  pupils  of 
the  high  school,  from  the  study  and  practice  of 
music  at  the  musical  exercises  of  such  school,  and 
directed  his  son  not  to  participate  in  such  musical 
exercises.  The  superintendent  afterward  required 
the  relator's  son,  as  one  of  the  pupils  of  the  high 
school,  to  take  part  in  the  musical  exercises  of  the 
school,  and  upon  his  refusal  to  obey  or  comply  with 
such  requirement  suspended  him  from  such  high 
school.  The  only  cause  or  reason  assigned  by  the 
relator  for  requiring  his  son  to  disobey  such  rule  or 
regulation  was  that  he  did  not  believe  it  was  for 
the  best  mterest  of  his  son  to  participate  in  the 
musical  studies  and  exercises  of  the  high  school, 
and  did  not  wish  him  to  do  so.  The  relator  has 
assigned  no  cause  or  reason,  and  it  may  be  fairly 
assumed  that  he  had  none  in  support  either  of  his 
belief  or  his  wish.  The  important  question  arises, 
which  should  govern  the  public  high  school  of  the 
city  of  La  Porte  as  to  the  branches  of  learning  to 
be  taught  and  the  course  of  instruction  therein, — 
the  school  trustees  of  such  city  to  whom  the  law 
has  confided  the  direction  of  these  matters,  or  the 
mere  arbitrary  will  of  the  relator,  without  cause  or 
reason  in  its  support?  We  are  of  opinion  that  only 
one  answer  can  or  ought  to  be  given  to  this  ques- 
tion. The  arbitrary  wishes  of  the  relator  in  the 
premises  must  yield  and  be  subordinated  to  the  gov- 
erning authorities  of  the  school  of  the  city  of  La  Porte, 
and  their  reasonable  rules  and  regulations  for  the 
government  of  the  pupils  of  its  high  school.  This 
is  the  doctrine  of  the  cases  decided  by  the  courts  of 
last  resort  in  many  of  our  sister  States,  and  as  ap- 
plicable to  the  facts  of  this  case  we  think  it  is 
better  doctrine.  BdberU  v.  Boston,  6  Cush.  198; 
Bodghins  v.  Bockpori,  105  Mass.  475;  Ferriter  v. 
Tyhr,  48  Vt.  444;  Sewell  v.  Board,  etc,,  29  Ohio  St. 
89;  Doncthoe  v.  Richards,  88  Me.  879;  Ouemsey  v. 
PUkin,  32  Vt.  226;  Kidder  v.  GhellU,  59  N.  H.  473. 
On  the  other  hand,  it  is  not  to  be  denied  that  the 
decisions  of  the  Supreme  Courts  of  Illinois  and 
Wisconsin  are  in  apparent  conflict  to  some  extent 
at  least  with  what  we  here  decide.  Morrow  v. 
Wood,  35  Wis.  59;  Rulison  v.  Post,  79  III.  567; 
Trustees,  etc.,  v.  People,  87  id.  303.  There  is  much 
in  the  opinions  of  those  learned  courts,  which  ap- 


plied to  the  cases  before  them  meets  our  approval ; 
but  we  think  that  the  doctrine  of  those  cases  can- 
not apply,  and  ought  not  to  be  applied,  to  the  case 
in  hand,  as  stated  by  the  relator  in  his  verified 
complaint  herein,  to  which  case  we  limit  this 
opinion."  In  DetMns  v.  Qose,  85  Mo.  485 ;  S.  C,  55 
Am.  Rep.  387,  it  was  held  that  a  teacher  might 
punish  a  school-boy  for  quarreling  and  swearing  on 
his  way  home.  

In  People  v.  Ahrenherg,  New  York  Court  of  Ap- 
peals, Oct.  29,  1886,  the  jury  were  instructed  that 
if  they  believed  the  defendant  sold  an  article  called 
*'  oleomargarine,''  and  that  it  was  not  a  production 
of  pure,  unadulterated  milk  or  cream  of  the  same, 
the  defendant  was  guilty  of  an  offense  under  the 
law.  Held  erroneous  in  not  submitting  to  them  the 
question  whether  the  article  was  or  was  not  an 
imitation  or  semblance  of  butter.  Earl  and  Andrews, 
JJ.,  dissenting.  Earl,  J.,  who  lives  in  the  great 
dairy  county  of  Herkimer,  patriotically  observed: 
"Butter  is  one  of  the  most  common  articles  of 
human  food,  used  by  nearly  all  the  people  of  our 
State  at  every  regular  meal.  Either  from  prejudice 
or  education  or  habit,  or  because  of  the  conviction 
that  it  is  best  and  most  wholesome,  the  consumers 
want  butter  made  from  pure  milk  or  cream,  and 
almost  unanimously  will  use  no  other  unless  im- 
posed on.  The  manufacturers  of  oleomargarine  aim 
to  make  their  product  like  butter,  and  their  success 
is  measured  by  the  closeness  of  their  imitation. 
The  final  process  is  to  add  butterine  and  color  to 
give  it  the  flavor  and  external  appearance  of  butter. 
The  manufacturer  who  sells  to  the  wholesale  dealer, 
like  the  manufacturer  of  counterfeit  coin,  may 
not  himself  deceive  or  intend  to  deceive  any  one; 
and  the  same  may  be  true  of  the  wholesale  dealer 
who  sells  in  large  unbroken  packages  to  persons 
who  buy  to  sell.  But  we  may,  from  our  general 
knowledge  and  observation  assume  to  know,  or  we 
may  at  least  assume  that  the  Legislature  had 
information,  that  the  consumers  are  nearly  always 
deceived  when  they  purchase  oleomargarine.  They 
rarely,  if  ever,  seek  and  buy  it  as  such,  and  to  them 
it  is  rarely,  if  ever,  sold  as  such.  They  seek  butten 
and  in  its  place  are  unwittingly  deceived  into  the 
purchase  of  oleomargarine.  The  president,  in  his 
message  accompanying  his  approval  of  the  recent 
congressional  oleomargarine  bill,  said:  'Notwith- 
standing the  immense  quantities  of  the  article 
described  in  this  bill,  which  is  sold  to  the  people 
for  their  consumption  as  food,  and  notwithstanding 
the  claim  made  that  its  manufacture  supplies  a 
cheap  substitute  for  butter,  I  venture  to  say  that 
hardly  a  pound  ever  enter  a  poor  man's  house  under 
its  real  name  and  in  its  true  character.'  And 
a  United  States  senator,  in  his  speech  before  the 
Senate  in  advocacy  of  the  bill  said:  'Although  it 
may  be  sold  to  the  dealer  upon  its  own  merits  and 
under  its  own  name,  yet  the  statement  which  I  now 
make  can  be  verified  to  the  fullest  extent;  and  that 
is  that  not  less  than  nine-tenths  of  all  the  imitation 
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butter  made  in  this  country:  is  sold  to  the  consumer 
as  butter,  bought  as  butter,  and  used  by  the  con- 
sumer believing  it  to  be  butter.'  If  these  facts  are 
now  so  notorious,  in  view  of  the  many  acts  of  the 
Legislature,  of  the  action  of  Congress,  the  debates 
in  public  bodies  and  of  the  discussion  in  the  public 
prints  and  in  other  places  that  we  may  assume 
judicially  to  know  them,  we  cannot  assume  that 
they  are  not  true,  or  that  the  Legislature  did  not 
know  them  when  they  framed  this  legislation  to 
protect  the  people  against  the  deception.  That  the 
Legislature  has  the  right  to  pass  appropriate  laws  to 
protect  the  people  against  fraud  and  imposition  is 
not  disputed.  The  right  was  most  emphatically 
affirmed  in  the  case  of  People  v.  Marx,  There  is  the 
same  foundation  for  legislative  authority  to  enact 
laws  to  protect  against  fraud  that  there  is  to  pro- 
tect against  crime.  One  who  is  deprived  of  his 
property  by  theft  is  no  more  wronged  or 
outraged  than  he  who  is  deprived  of  it  by  fraud. 
However,  under  the  mere  guise  of  acts  to  protect 
against  fraud,  the  Legislature  cannot  arbitrarily 
strike  down  private  rights,  invade  personal  free- 
dom or  confiscate  private  property.  The  police 
power  must  be  exercised  within  its  appropriate 
sphere  and  by  appropriate  methods.  But  laws 
enacted  in  the  exercise  of  the  police  power  may  be 
unwise,  arbitrary  and  unjust,  and  yet  be  unassail- 
able in  the  courts.  The  sole  remedy  for  them  may 
be  an  appeal  to  the  people  by  those  who  complain 
of  them.  As  was  said  in  the  Jaeoba  case,  98  N.  Y. 
78 :  *  Generally  it  is  for  the  Legislature  to  deter- 
mine what  laws  and  regulations  are  needed  to  pro- 
tect the  public  health  and  secure  the  public  comfort 
and  safety ;  and  while  its  measures  are  calculated^ 
intended,  convenient  and  appropriate  to  accomplish 
these  ends,  the  exercise  of  its  discretion  is  not  sub- 
ject to  review  by  the  courts.'  This  act  absolutely 
prohibits  the  manufacture  and  sale  of  oleomargarine 
*  in  imitation  or  semblance  of  *  natural  butter.  Did 
the  Legislature  not  have  constitutional  power  to  do 
this?  It  may  absolutely  prohibit  the  sale  of  adul- 
terated or  simulated  substances,  and  has  frequently 
done  so.  It  may  punish  as  a  criminal  the  maker  of 
an  adulterated  or  forbidden  article.  Oleomargarine 
is  well  calculated  to  deceive.  It  is  a  close  imitation 
of  butter  which  cannot  be  detected  by  ordinary 
observation  or  the  skill  and  experience  which  the 
great  bulk  of  consumers  possess.  The  Legislature 
had  during  several  years,  tried  by  many  enactments, 
various  expedients  to  protect  the  public  against  the 
deception,  and  to  compel  the  sale  of  oleomargarine 
to  consumers  in  its  real  character.  We  may  assume 
that  these  enactments  proved  to  be  inefficient,  and 
failed  completely  to  accomplish  their  purpose,  and 
that  finally  the  Legislature  concluded  that  it  could 
not  effectually  protect  the  people  against  the  decep- 
tion except  by  entirely  suppressing  the  nianufacture 
and  sale  of  oleomargarine  made  *  in  imitation  or 
semblance  of  butter.'  Who  shall  say  that  this  was 
not  an  appropriate  means  to  accomplish  the  end? 
The  means  may  be  harsh  and  vigorous,  but  we  must 
assume  that  the  Legislature,  in  the  exercise  of  its 


discretion,  after  full  examination  and  information, 
found  the  exigencies  of  the  case  to  be  such  as  to  re- 
quire such  a  measure.  It  does  not  prohibit  the 
manufacture  and  sale  of  oleomargarine  when  so 
made  (as  it  can  be)  as  not  to  resemble  or  imitate 
butter.  The  color  and  butterine,  added  to  give  it 
the  semblance  of  butter,  contribute  nothing  to  its 
wholesomeness  and  usefulness  as  food.  They  may 
be  omitted ;  and  if  consumers  desire  it  as  a  cheap 
food,  they  will  still  purchase  it.  This  is  not  there- 
fore a  case  where  a  usefvd  branch  of  industry  is 
stricken  down,  but  is  one  where  it  is  simply  regu- 
lated so  as  to  give  protection  against  fraud  and 
deception."  

In  Western  Union  Tel,  Co,  v.  HarriB,  19  Bradw. 
347,  it  was  held  that  a  limitation  of  liability  for 
errors  in  night  messages  to  ten  times  the  charges  for 
transmission  is  unreasonable,  although  the  night 
charges  were  only  half  the  day  charges.  The  court 
said:  "In  Tyler  Y.Wettt&m  Union  Td,  Co,,  60  IlL 
421,  and  Western  Union  TeL  Co,  v.  TyUr,  74  id. 
168,  it  was  held  that  regulations  exempting  tele- 
graph companies  from  liability  for  errors  in  un- 
repeated  messages  exempt  them  only  from  errors 
arising  from  causes  beyond  their  own  control ; 
and  that  notwithstanding  special  conditions  in 
a  contract,  such  companies  are  bound  to  use 
at  least  ordinary  care  and  diligence  in  their  busi- 
ness, and  are  responsible  for  mistakes  happening  by 
their  own  fault,  such  as  defective  instruments,  care- 
lessness or  unskillfulness  of  their  operators.  In  the 
Tyler  case  the  question  before  the  court  had  refer- 
ence to  an  unrepeated  message,  whereas  the  matter 
now  under  consideration  is  in  respect  to  a  night 
message;  but  as  a  telegraph  company  is  bound  to 
use  ordinary  care  and  diligence  as  well  in  the  trans- 
mission and  delivery  of  a  night  message  as  of  a  day 
message',  the  same  rule  would  apply.  In  True  v. 
Int.  Td,  Co.,  60  Me.  9;  8.  C,  11  Am,  Rep.  156,  the 
despatch  was  a  night  message,  and  was  written  on 
a  night  message  blank  [that  contained  a  provision 
much  like  that  here  involved,  and  it  was  held  that 
the  terms  of  the  conditions  were  not  reasonable  and 
did  not  exonerate  the  company  from  liability  for 
damages  occasioned  by  their  default  A  similar 
stipulation,  with  reference  to  a  night  despatch,  was 
in  Hvbbard  v.  Western  Union  Tel,  Co,,  83  Wis.  658: 
8.  C,  14  Am.  Rep.  775,  held  to  be  unreasonable 
and  void,  and  against  sound  policy,  inasmuch  as  it 
undertook  to  protect  the  company  sgainst  the  con- 
sequences of  the  negligence  or  fraud  of  its  own 
agents.  The  same  doctrine,  with  reference  to  a 
night  telegram,  is  announced  in  Candee  v.  Wedem 
Union  Td,  Co,,  84  Wis.  471;  8.  C,  17  Am.  Rep. 
452.  In  BaMelt  v.  Western  Union  Td,  Co,,  62  Me. 
209 ;  S.  C,  16  Am.  Rep.  487,  which  was  an  action 
to  recover  damages  for  a  mistake  in  the  t^nsmis- 
sion  of  a  night  despatch,  it  was  decided  that  a  con- 
dition of  the  kind  under  consideration  was  against 
public  policy,  and  therefore  void  even  when  assented 
to  by  the  sender."  **  The  rule  or  contract,  which- 
ever it  may  be,  claimed  to  be  now  in  question, 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


505 


covers  all  errors  and  delays  from  any  cause,  and  it 
must  be  regarded,  so  far  as  it  proposes  to  relieve 
the  corporation  from  responsibility  for  the  negli- 
gence or  misconduct  of  its  own  employees,  as 
unreasonable  and  unjust,  alike  hurtful  to  private 
rights  and  against  public  policy,  and  consequently 
void.  The  provision  to  pay  a  sum  as  damages  that 
shall  in  no  event  exceed  ten  times  the  trifling 
amount  received  as  compensation  for  sending,  is  a 
mere  shift  or  device  to  evade  legal  liability."  The 
error  in  this  case  was  the  omission  of  a  word.  The 
message  as  delivered  was  marked  "12  pd.  56,"  and 
the  court  held  it  gross  negligence  to  deliver  but 
eleven  words  without  inquiring  for  the  missing 
word.  See  Thompson  v.  Western  Union  Teh  Co.,  64 
WiB.  581;  S.  C,  54  Am.  Rep.  644,  and  references. 


COMMON  WORDS  AND  PHRASES, 

PEDDLER— In  Oraffty  v.  Oity  of  RushviUe, 
Indiana  Supreme  Court,  October  5,  1886,  it 
was  held  that  one  who  goes  from  house  to  house 
with  samples  of  goods  or  merchandise,  soliciting 
orders  from  persons  not  dealers,  for  future  delivery, 
is  a  peddler.  The  court  said:  *'In  the  case  of 
Com.  V.  Ober^  12  Gush.  498,  Shaw,  C.  J.,  said: 
'  The  leading  primary  idea  of  a  hawker  and  peddler 
is  that  of  an  itinerant  or  traveling  trader  who  car- 
ries goods  about,  in  order  to  sell  them,  and  who 
actually  sells  them  to  purchasers  in  contradistinction 
to  a  trader  who  has  goods  for  sale  and  sells  them  in 
a  fixed  place  of  business.'  The  term  Miawking' 
also  embraces  the  business  of  one  who  sells  or 
offers  goods  for  sale  on  the  streets,  by  outcry  or  by 
attracting  the  attention  of  persons  to  them,  by  ex- 
posing them  in  a  public  place  or  by  placards,  labels 
or  signals.  Webster  defines  'peddling'  thus: 
•  Traveling  about  and  selling  small  wares.*  *  Haw- 
ing': 'Offering  for  sale  in  the  streets  by  outcry.* 
Another  definition  runs  thus:  *A  peddler,  petty 
chapman  or  other  trading  person,  going  from  town 
to  town,  or  to  other  men*s  houses,  either  on  foot  or 
with  horse  or  horses  or  otherwise  carrying  to  sell  or 
exposing  to  sale  any  goods,  wares  or  merchandise.^ 
Bapalje,  Law  Diet.  tit.  *  Hawker.'  In  Jacob's  Law 
Dictionary  a  definition  indicative  of  the  disfavor  in 
which  the  common  law  held  the  vocation  is  as 
follows:  'Hawkers:  Those  deceitful  fellows  who 
went  from  place  to  place,  buying  and  selling  brass, 
pewter  and  other  goods  and  merchandise,  which 
ought  to  be  uttered  in  open  market,  were  of  old  so 
called;  and  the  appellation  seems  to  grow  from 
their  uncertain  wandering,  like  persons  that  with 
hawia  seize  their  game  where  they  can  find  it.  *  * 
♦  Hawkers  and  peddlers,  etc.,  going  from  town 
to  town,  or  house  to  house,  are  now  to  pay  a  fine  and 
duty  to  the  king.'  The  purpose  of  the  statute  em- 
powering cities  to  pass  ordinances  in  restraint  of 
hawking  and  peddling  was  doubtless  twofold.  One 
end  to  be  obtained  was  the  protection  and  encourage- 
ment of  local  traders  and  merchants,  who  are 
largely  dependent   for   their    patronage  on  their 


reputation  for  integrity  and  fair  dealing,  and  their 
social  and  moral  standing  in  the  community ;  and 
who  by  investing  their  means  in  providing  fixed 
places  of  trade,  and  paying  taxes  on  their  merchan- 
dise, help  to  build  up  and  maintain  the  city  in 
which  they  reside,  and  contribute  to  the  support  of 
its  schools  and  other  local  interests  and  enterprises- 
The  other  was  to  prevent  the  indiscriminate  inva- 
sion of  the  houses  and  places  of  business  of  citizens, 
and  shield  them  from  the  practices  of  itinerant 
traders  of  unknown  repute  who  are  frequently 
patronized  by  persons  in  order  to  be  rid  of  their 
importunities  and  presence.  If  the  itinerant  trader 
may  avoid  an  ordinance  enacted  to  subserve  the 
ends  which  we  have  supposed,  by  going  from  house 
to  house,  making  sales  by  merely  exhibiting  sam- 
ples of  his  wares,  leaving  another  to  follow  to  de- 
liver the  goods,  or  making  the  delivery  by  another 
method,  all  the  evils  which  were  intended  to  be 
guarded  against  remain,  while  none  of  the  pro- 
tection contemplated  is  afforded.  The  thing  to  be 
restrained  is  the  putting  of  goods,  the  owners  of 
which  may  or  may  not  have  contributed  by  way  of 
taxation  to  the  benefit  of  the  municipality,  in  com- 
petition with  the  goods  of  the  local  merchant,  every 
dollar's  worth  of  whose  stock  has  been  subjected  to 
municipal  taxation,  and  who  has  contributed  to  the 
social,  educational  and  financial  prosperity  of  the 
city.  The  traveling  trader  who  uses  the  street  or 
public  grounds  as  his  place  of  business,  or  who  goes 
unbidden  from  house  to  house,  in  private  residences, 
to  ply  his  trade.,  is  not  a  fair  competitor  for  the 
other  who  builds  or  rents  a  costly  and  commodious 
structure  wherein  to  serve  his  customers.  The 
police  power  of  the  city  may  therefore  be  properly 
exerted  to  restrain  all  such  as,  by  tlieir  method  of 
doing  business,  are  liable  to  invade  social  order  by 
seeking  purchasers  for  their  wares  in  the  houses  of 
citizens,  or  in  the  streets  and  public  places  of  a  city, 
to  the  discouragement  of  the  more  legitimate 
methods  of  others,  on  whom  the  municipality  is  de- 
pendent for  its  support.  Any  method  of  selling 
goods,  wares  or  merchandise  by  outcry  on  the 
streets  or  public  places  in  a  city,  or  by  attracting 
persons  to  purchase  goods  exposed  for  sale  at  such 
places,  by  placards  or  signals  or  by  going  from 
house  to  house,  selling  or  offering  goods  for  sale  at 
retail  to  individuals  not  dealers  in  such  commodi- 
ties, whether  the  goods  be  carried  along  for  de- 
livery presently,  or  whether  the  sales  are  made  for 
future  delivery,  constitutes  the  person  so  selling  a 
hawker  or  peddler  within  the  meaning  of  the  stat- 
ute." 

Plastbiono.  —  In  MeUan  v.  Ford,  28  Fed.  Rep. 
689.  Hammond,  J.,  said:  "The  affairs  of  men 
would  be  unstable  beyond  endurance,  if  after  re- 
ducing their  agreements  to  writing,  the  courts  per- 
mitted them  to  wrangle  over  all  the  circumstances 
preceding  and  subsequent  to  the  writing  in  a 
struggle  for  some  interpretation,  more  or  less  favor- 
able to  the  one  side  or  the  other,  of  words  that  are 
elastic  enough  to  excite  the  ingenuity  of  the  parties 
or  their  counsel  And  it  may  be^  remarked  that 
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very  few  of  the  words  of  our  language  in  use  in  the 
ordinary  commercial  dealings  of  men  with  each 
other,  have  an  inflexible  meaning,  as  one  may  see 
who  will  look  over  any  collection  of  adjudicated 
words  and  phrases.  I  have  not  been  able  to  find 
the  word  ^  plastering,'  as  used  in  building  contracts, 
defined  by  any  court;  but  in  Eiggins  v.  Lee,  16  111. 
895,  under  that  general  title  was  included  '  lathing,' 
and  it  was  held  that  plastering,  without  it,  on  bare 
walls,  was  a  departure  from  the  contract  and  if  done 
by  consent,  the  defendant  was  entitled  to  have  the 
cost  of  the  lathing  deducted ;  and  in  WalU  v.  Bailey, 
49  N.  T.  464,  In  a  contract  *  to  do  the  plastering 
work,'  there  was  an  agreement  to  pay  the  owner  for 
all  laths  supplied  by  him  at  the  invoice  price. 
These  are  not  adjudications  of  the  point  we  have  in 
this  case,  for  there  was  no  dispute  about  the  mean- 
ing of  the  terms  employed ;  but  they  serve  as  illus- 
trations of  the  fact  that  in  other  contracts  lathing 
has  been  treated  as  a  part  of  the  '  plastering  *  or 

*  plastering  work, '  and  I  think  it  is  so  commonly 
understood  in  the  parlance  of  both  builders  and 
their  customers.  Just  as  if  one  should  engage  an- 
other to  paint  a  picture,  it  might  be  generally 
understood,  in  the  absence  of  any  stipulation  to 
the  contrary,  that  the  painter  should  furnish  the 
canvas  or  other  foundation  for  the  *  painting '  as  a 
part  of  it, — which  in  the  construction  of  a  statute 
the  porcelain  foundation  was  held  to  be,  in  Arthur 
V.  Jaeoby,  108  U.  S.  677,  though  no  one  could 
possibly  infer  from  a  contract  to  paint  a  house  that 
the  contractor  should  furnish  the  walls  to  be 
painted  any  more  than  such  an  implication  could 
be  raised  from  a  contract  to  plaster  it.  The 
definitions  of  the  lexicographers  do  not  exclude  the 
lathing  as  a  part  of  the  *  plastering,'  though  it  is 
plain  it  is  not  necessarily  included.  *•  The  act  of 
covering  walls,  ceilings,  etc.,  with  plaster,'  Worcest. 
Diet.  '  Plaster '  is  a  '  composition  of  lime,  sand  and 
hair  or  straw  and  water,  employed  in  overlaying 
the  interior  and  exterior  faces  of  walls;  mortar; 
stucco;  cement.'  Id.  'Lath'  is  defined  to  be  a 
thin  strip  of  wood  nailed  to  studs  and  furring  to 
support  plastering.'  Id.  The  definitions  in  Web- 
ster are  substantially  the  same,  except  he  defines 

*  plastering '  as  *  the  plaster  work  of  a  building;  a 
covering  of  plaster.'  Webst.  Diet.  *  A  mixture  of 
lime,  hair  and  sand  to  cover  lath  work  between 
timbers  or  rough  walling,'  etc.  2  Encyc.  Brit.  (9th 
ed.)  470,  tit.  *  Architecture,'  subtit.  *  Plastering.' 
*The  carpenter's  work  being  completed,  strong 
batten  laths  are  nailed  up,  etc.,  as  laths  are  in  Eng- 
land.' 4  Encyc.  Brit.  464,  tit.  *  Building,'  subtit. 
'Ceilings.'  Again:  ' His  materials  are  laths,  lath- 
nails,  lime,  sand,  hair,  etc.  (Id.  subtit.  '  Plaster- 
work,'  p.  604);  and  'when  the  lathing  is  completed 
the  work  is  either  laid  or  pricked  up,'  etc.  (Id.  sub- 
tit. 'Plastering  on  Laths,'  p.  505).  Finally:  'But 
lathing  and  plastering  on  laths,  as  practiced  in 
England,  is  at  best  a  very  flimsy  affair  and  greatly 
requires  improvement,'  eic.  This  book  commends 
the  French  work,  with  stronger  laths,  wider  apart, 
and  does  not  seem  to  know  of  our  American  wire  lath- 


ing, and  describes  the  process  of   'plastering  on 
walls'   and  'stucco  work.'    Id.   506,   606.     From 
Q-wilt*s  Encyclopedia  of  Architecture  (p.  587,    dt. 
'Plastering'),  I  quote:     'When  a  wall  is  to  be 
plastered,  it  is  called  'rendering.'    In  other  cmaes 
the  first  operation,  as  in  ceilings,  partitions,  etCL,  b 
lathing, —  nailing  the  laths  to  the  joists,  quarters* or 
battens  [full  directions  for  lathing  are  then  g^veii].' 
Section  2238.     '  After  lathing,  the  next  operation  is 
laying,  more  commonly  called  plastering.'      It  is 
the  first  coat  on  laths,     'i'    'i'     *    On  brick  work  it 
is  also  the  first  coat  and  is  called  '  rendering,'  etc 
Section  2238.    From  Clough's  Contractor's  Majiaal, 
p.  41,  I  find  the  subdivisions  of  '  Plaster,  Maaon's 
Work,'  include  'Particulars  Relative  to  Lathing  and 
Plastering,'  '  Plastering  on  Brick- work,'  Lath  and 
Plaster,'    'Stucco  Re  veils,'  'Deafening,'  etc.;    and 
that  plasterer's  work  to  be  charged  by  the  day  '  in- 
cludes 'laths  per  hundred  and  nails  per  pound,' 
etc.    From  another  source  I  quote :     '  Plastering  is 
applied  directly  upon  walls  of  brick  and  mortar,  the 
joints  of  which  are  left  rough,  that  it  may  the 
better  adhere;  or  upon  a  surface  of  laths,  which  are 
flat,  narrow  strips  of  wood  securely  nailed  to   the 
joist,  rafters  or  studs,  parallel  to  each  other,  and  so 
close  together  that  but  little  space  (usually  i  inch) 
is  left  for  the  mortar  to  get  between  them.     That 
which  passes  through  spreads  and  hardens  in  lumps, 
which  key  the  rest  of  the  coating  to  the  laths.     13 
Am.  Encyc.  (ed.  1870)  377.     From  Vodge's  Archi- 
tects' and    Builders'  Companion,    p.   259,   I    find 
'  plastering  and  stucco  work,'  with  rules  for  meas- 
uring it,  and  '  lath  *  defined  as  '  a  slip  of  wood  used 
in  slating,  tiling  and  plastering.'    Page  189.     And 
in  the  constitution,  bill  of  prices  and  rules  for  meas- 
uring of  the  '  Memphis  Plasterers  '  of  1872,  I  find : 
*  For  workmanship  and  material  on  lathing,' — '  lath- 
ing only  including  nails';  and  'for  workmanship 
and  material  on  brick-work.' " 

Impbovsmbnts. —  In  Hess  v.  Mtdr,  Maryland 
Court  of  Appeals,  June  24,  1886,  it  was  held  that 
the  bedding  of  oysters  is  not  an  "improvement  *» 
within  a  statute  authorizing  riparian  owners  to 
make  improvements  on  navigable  streams.  The 
court  said:  "The  improvements  which,  under 
section  38,  a  proprietor  of  land  bounding  on  navig- 
able waters  is  entitled  to  make  into  the  same,  and 
which  with  the  other  accretions  provided  for  shall 
pass  to  the  successive  owners  of  the  land  to  which 
they  are  attached  as  incident  to  their  respective 
estates,  are  plainly,  we  think,  such  structores  as  are 
subservient  to  the  land,  and  which  used  in  connec- 
tion with  the  land,  enhance  its  value  or  enlarge  its 
conmiercial  or  agricultural  facilities  or  other  utility 
to  an  extent  the  land  alone  would  be  incapable  of, 
and  in  this  way  '  improve '  it.  They  are  to  be  made 
'  into '  the  water,  a  term  inconsistent  with  entire 
separation  from  the  land.  Wharves,  piers  and 
landings  are  examples  of  such  improvements.  Farm- 
ing and  commerced  interests  are  promoted  by  the 
privilege,  and  to  encourage  the  development  of 
these  was  the  main  object  of  conferring  it.  When 
such  improvements  are  made  thev^hecome  incident 
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to  the  estate,  as  not  inherently  identical  in  nature 
with  land,  but  from  being  joined  to  it  and  con- 
tributing to  its  uses  and  value  legally  identified 
with  it  as  a  fixture  or  a  right  of  way  or  other  appur- 
tenance that  passes  with  land.  The  mere  planting  or 
depositing  of  oysters  in  the  water  implies  no  essen- 
tial union  or  relation  between  the  main  land  and 
the  soil  under  the  water  contiguous ;  and  therefore 
does  not  effect  an  improvement  of  the  former  im- 
plied in  something  erected  or  constructed  attached 
to  the  shore,  and  together  with  the  land  furnishing 
oonvienence  and  facilities  that  enlarge  the  advant- 
ages of  the  latter/' 


BENDING  TEE  KNEE, 

THE  editor  of  this  journal  ouoe  roundly  asserted 
that  **  there  is  uo  readiiiK  more  bumuruua  than 
the  reports  of  the  ecclesiastical  oases,  at  given  in  the 
volumes  of  the  Loudon  Law  Journal  **  of  that  day.  In 
that  article  reference  is  made  to  the  Rev.  Alexander 
Heriot  MaoKonochie,  and  the  trouble  he  got  into  by 
beudlug  his  one  knee  and  oocasiouaily  touching  the 
ground  with  it,  which  action  the  Privy  Council  consid- 
ered kneeling.  History  repeats  itself,  and  now  an  un- 
fortanate  French  Canadian  is  in  hot  water  because  he 
only  went  down  upon  one  knee  during  divine  service. 
The  facts  appear  to  be  these :  One  Poitraa  attended 
service  at  the  Church  of  Ste.  Anne  du  Bout  de  Tile. 
(There  are  at  least  a  dozen  villages  named  after  the 
mother  of  the  Virgin  in  the  Province  of  Quebec. 
Tifey  are  distinguished  by  euphonious  additions,  such 
as  Ste.  Anne  de  la  Perade,  Ste.  Anne  de  la  Pocatiere, 
Ste.  Anne  de  Restigouche,  Ste.  Anne  de  Stukely,  and 
Ste.  Anne  du  Maohiche ;  the  one  in  question  is  that 
beside  '*  Ottawa's  tide,*'  where  **the  stream  runs 
fast,  and  the  rapids  are  near,"  and  it  was  the  eve- 
ning chime  from  that  church  that  Tom  Moore  heard 
faintly  tolling  as  sweetly  he  rested  on  weary  oar.) 

Poitras  being  sick  and  indisposed,  during  part  of 
the  mass  kneeled  on  one  knee  only,  but  apparently  his 
attitude  was  by  some  not  considered  reverential.  The 
beadle  of  the  church  expostulated  with  Poitras,  and 
pointed  out  that  according  to  the  rules  of  the  church, 
which  are  duly  published  from  the  pulpit  every  year), 
those  attending  mass  should  devoutly  kneel  upon 
both  knees.  Sickness  was  pleaded  as  an  excuse.  The 
beadle,  or  marquiUier  sortant  de  charge,  Lebeau,  dis- 
cussed the  matter  with  Poitras  afterward  outside,  and 
then  referred  the  afllair  to  one  Madore,  bis  superior 
officer,  who  was  fnarquiUier  en  charge.  This  function- 
ary instituted  proceedings  against  Poitras  to  recover 
a  statutory  penalty  of  $5  for  misbehavior  in  church. 
No  arrest  was  made,  for  when  Lebeau  came  with  the 
warrant,  and  was  about  to  arrest,  Poitras  yielded  to 
the  tears  and  entreaties  of  his  wife,  and  to  avoid  ar- 
rest, paid  the  fine  and  costs  under  protest,  and  threat- 
ening to  have  the  law  of  him  or  them,  or  whoever  was 
at  the  bottom  of  the  afEair.  Poitras  sued  Madore,  the 
church  warden  who  ordered  his  arrest,  but  the  Cir- 
cuit Court  dismissed  his  action ;  he  also  ineffectually 
sued  the  magistrate.  Then  he  sued  Lebeau,  the  bail- 
ilf,  and  the  action  was  tried  by  a  special  jury  in  Octo- 
ber last,  before  Mr.  Justice  Johnson.  His  honor 
charged  the  jury  that  improper  behavior  In  church, 
whether  any  special  written  rule  was  proven  or 
not,  authorized  the  defendant  under  the  statute  to 
take  out  the  summons ;  that  whether  It  was  taken 
without  reasonable  cause  and  maliciously  was  a  ques- 
tion for  the  jury ;  and  In  the  absence  of  malice  the  ac- 
tion must  fall.    The  jurors  had  to  consider  whether 


the  bailiff  had  done  wrong,  and  whether  the  plaintiff 
had  suffered  any  injury.  He  himself  saw  uo  proof  of 
either  the  one  or  the  other.  The  jurors  found  a  ver- 
dict for  the  defendant. 

Mr.  Poitras  however  was  not  to  be  stopped  so  soon 
in  his  search  after  justice,  so  he  went  to  the  Court  of 
Review  for  a  new  trial.  The  majority  of  the  court 
was  with  him,  and  agreed  to  give  him  another  chance. 
Jette,  J.,  speaking  for  the  majority  of  the  court,  said 
that  If  the  rule  requiring  those  who  attended  mass  to 
kneel  on  both  knees  was  so  absolute,  it  would  follow 
that  sick  people  could  not  attend  mass.  Here  was  a 
man  who  had  no  Intention  of  misbehaving;  he  was  ill. 
and  the  attitude  lie  assumed  was  respectful  and 
proper ;  and  yet  he  had  been  subjected  to  arrest  and 
III  treatment.  It  was  Lebeau  who  Instigated  the  prose- 
cution. Could  It  be  said  that  the  plaintiff  was  with- 
out remedy  ?  He  was  the  victim  6t  a  prosecution  un- 
der the  color  of  law.  This  constituted  a  delit,  and  the 
persons  committing  the  offense  were  responsible 
jointly  and  severally.  The  trial  judge,  Johnson,  who 
alsojsat  In  the  Court  of  Review,  was  opposed  to  grant- 
ing a  new  trial ;  he  thought  that  there  could  be  no  ac- 
tion for  an  unfounded  prosecution  without  malice, 
and  without  want  of  probable  cause,  and  there  was  no 
evidence  that  he  could  see  of  either;  nor  could  he 
perceive  that  the  plaintiff  in  his  motion  urged  the 
usual  ground  of  injustice.  If  the  plaintiff  was  in  good 
faith  he  should  have  contested  the  summons  for  the 
penalty.  He  adm-ltted  the  objectionable  and  even 
proverbial  fussiness  of  bumbledom,  but  thought  It  was 
going  rather  far  to  express  It  by  an  action  of  damages 
such  as  this. 

Lebeau  did  not  relish  the  idea  of  having  the  matter 
submitted  a  secoin^  time  to  a  jury,  so  he  applied  to  the 
Court  of  Queen's  Bench  for  leave  to  appeal  from  the 
judgment  of  the  Court  of  Review.  Dorion,  C  J.,  and 
Ramsay,  Cross  and  Baby,  JJ.,  formed  the  court. 
Ramsay,  J.,  in  delivering  the  judgment  of  the  court, 
took  the  opportunity  of  saying  that  the  taking  of  the 
$5  was  an  Indefensible  exaction,  and  that  the  questions 
submitted  to  the  jury  were  a  Chinese  puzzle,  and 
were  evidently  made  purposely  to  confuse  the  jurors. 
(Johnston,  J.,  does  not  sit  in  this  court.)  "  It  was  im- 
possible to  see  how  Lebeau  could  be  held  responsible 
at  all.  A  great  wrong  was  done  to  Poitras,  but  Lebeau 
had  nothing  to  do  with  thait  wrong.  He  merely  re- 
ported  the  facts  to  the  marquUlier  de  charge.  The 
evidence  had  all  come  up,  and  Madore,  the  marqnil- 
Her,  swore  In  the  most  absolute  manner  that  Lebeau 
did  nothing  but  tell  him  the  story  of  what  had  oc- 
curred. To  allow  a  new  trial  would  be  to  encourage 
these  persons  to  ruin  themselves  for  no  purpose." 

Leave  to  appeal  was  granted.  Here  meanwhile  Poi- 
tras and  his  one  knee  rests.  If  it  be  needed  we  will 
bring  up  the  matter  again. 


NEGLIGENCE— IMPUTED    CONTRIBUTORY  NEG- 
LIGENCE—DEFECTIFE  WAY, 

PENNSYLVANIA  SUPREME  COURT.  OCT.  4, 1888. 

BoKOUQH  OF  Carlisle  v.  Bbisbans. 
The  borough  of  Carlisle  was  macadamizing  one  side  of  a 
street.  A.,  a  resident  of  Philadelphia,  was  riding  in  a 
sleigh  owned  and  driven  by  B..  a  resident  of  Carlisle,  who 
knew  of  the  work  going  on.  The  sleigh  was  upset  by  one 
runner  going  on  an  embankment  made  by  stone,  and  A  ■ 
was  thrown  out  and  injured.  HeU2,that  the  borough  of 
Carlisle  was  liable  for  the  injury;  that  the  knowledge  of 
B.  could  not  be  imputed  to  A.;  and  as  the  former  was  not 
acommoncarrier  forhire,  he  wasnot  bonnd  to  use  the 
highest  skill  and  care,  but  only  such  as  an  ordinary  per-< 
son  would  have  used  under  the  dreumstemces. 
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ERROR  to  Ck>mmou   Pleas,  Cumberland   oouuty. 
The  bead-uote  states  tbe  ease.    Tbe  plaintiff  bad 
judgment  below. 

Hepburn,  Jr.,  &  Stuart  and  Martin  C.  Herman,  for 
plaintiff  in  error. 

F,  Mamt,  F.  E.  Beltzhoover  and  J.  N,  Weakley,  for 
defendant  in  error. 

CiiARK,  J.  Tbe  general  rule  of  the  law  undoubtedly 
is,  wbere  one  suffers  an  injury  tbrough  tbe  concur- 
rent negligence  of  two  or  more  persons,  tbey  are 
jointly  liable,  and  may  be  proceeded  against  for  dam- 
ages sustained,  either  jointly  or  severally,  at  the  op- 
tion of  tbe  party  injured,  unless  ttie  latter,  by  bis  own 
negligence,  has  contributed  to  tbe  injury,  in  which 
case  the  law  will  not  afford  him  any  remedy  whatever 
against  any  or  all  of  tbe  persons  whose  wrong,  in  con- 
currence with  bis  own,  caused  tbe  injury.  Tbe  rule 
is  however  uot  without  its  exceptions.  Wbere  goods 
in  tbe  hands  of  a  common  carrier  are  injured  by  tbe 
negligent  act  of  a  third  party,  to  which  tbe  negligence 
of  tbe  carrier  contributes,  and  an  action  is  brought  by 
tbe  owner  against  tbe  third  party,  the  carrier's  con- 
tributory negligence  is  a  good  defense.  Vanderplank 
V.  MiUer,  Mood.  A  M.  169;  Simpaon  v.  Hand,  6  Whart. 
31L  So  also  wbere  a  passenger  is  personally  injured 
by  tbe  joint  negligence  of  his  carrier  and  another 
party,  his  remedy  is  against  tbe.  common  carrier 
alone.  The  latter  question  was  first  raised  in  this 
court,  and  was  very  fully  discussed,  in  the  case  of 
Lockhart  v.  Lichtenthaler,  46  Peun.  St.  151.  The  de> 
cision  in  that  case  was  grounded  upon  the  doctrine  of 
tbe  English  cases,  Bridge  v.  Grand  Junction  Ry,  Co.^ 
3Mees.  A  W.  :M7  (1838,  in  tbe  Court  of  Exchequer); 
Thorogood  v.  Bryan,  66  E.  C.  L.  114;  and  CatUin  v. 
Hills,  id.  123  (in  tbe  Common  Bench,  1849).  These 
oases  have  since  been  followed  and  approved  in  the 
Exchequer  by  Armstrong  v.  Lanc€uhire  &  Y.  Ry.  Co., 
44  L.  J.  Exch.  89.  The  principle  upon  which  these 
English  cases  appear  to  have  been  determined  is  that 
tbe  passenger  is  so  far  identified  with  the  carriage  in 
which  he  is  travelling  that  want  of  care  on  tbe  part  of 
the  driver  will  be  a  defense  of  the  owner  of  the  other 
carriage  that  directly  caused  the  injury. 

Our  own  case  of  Locklvart  v.  Lichtenthaler,  gupra, 
was  followed  by  Philadelphia  &  R.  R.  Co,  v.  Boyer,  97 
Penn.  St.  91,  an  action  against  tbe  railroad  company 
to  recover  damages  for  the  death  of  a  person  caused 
by  a  collision  of  tbe  defendant's  train  with  a  street 
car  in  which  the  deceased  was  a  passenger.  It  was 
held,  that  in  order  to  recover,  tbe  plaintiffs  must 
show  not  only  that  tbe  death  resulted  directly  from 
the  defendant's  negligence,  but  that  the  negligence  of 
the  carrier  company  did  not  contribute  to  the  result. 
Therefore  although  there  is  certainly  a  wide  difference 
of  opinion  between  the  courts  of  this  and  other  States 
on  the  subject,  it  lieems  to  be  well  settled  as  the  law  of 
Pennsylvania  that  the  remedy  of  a  passenger  injured 
by  tbe  joint  negligence  of  bis  carrier  and  another  is 
against  the  common  carrier  only. 

Cornman  however  was  not  a  common  carrier.  He 
was.  tbe  owner  of  tbe  horse  and  sleigh,  and  was  the 
driver.  Brisbane  was  a  friend  of  Cornman's,  visiting 
Carlisle,  and  occupied  a  seat  in  the  sleigh  by  his  invi- 
tation.  The  accident  occurred  while  returning  from 
a  visit  to  the  poor-bouse.  Nor  was  Cornman  the  ser- 
vant of  Brisbane.  As  tbe  driver,  he  was  neither  under 
Brisbane's  direction  or  control,  nor  was  Brisbane  un- 
der bis  controL  Brisbane  had  simply  accepted  the 
friendly  offer  of  a  seat  in  Cornman's  sleigh.  He  had  a 
right  to  expect  from  Cornman  ordinary  skill  and  care 
in  the  management  of  the  conveyance,  and  precisely 
tbe  same  degree  of  care  from  tbe  mnnioipality  of  the 
borough  of  Carlisle  in  tbe  condition  and  repair  of  tbe 


streets  over  which  they  might  pass.  There  is  no  evi- 
dence whatever  that  Brisbane  knew  that  Cornman  was 
a  reckless  or  unskilful  driver,  or  that  be  saw,  or  by 
tbe  exercise  of  reasonable  care  at  tbe  time  could  see, 
or  ought  to  have  seen,  the  dangerous  condition  of  the 
street.  Indeed  the  jury  has  found  that  be  was  not 
personally  aware  of  either,  and  no  question  can  arise 
involving  this  view  of  the  case. 

It  is  said  however  that  although  there  is  no  evidence 
of  any  actual  negligence  on  tbe  part  of  BHsbane,  upon 
tbe  principle  of  Lockhart  v.  LichtenthcUer  the  negli- 
gence of  Cornman  is  to  be  imputed  to  him. 

The  rationale  of  tbe  rule  in  lliorogood  r. Bryan  is  said 
by  Colton.  J.,  to  be  tbe  identity  of  the  passenger  with 
bis  own  vehicle;  but  in  Lockhart  v.  Lichtenthaler  this 
reason  is  rejected,  and  we  think  the  foundation  of  the 
principle  is  expressed  by  Mr.  Justice  Thompson  with 
much  more  care  and  accuracy,  as  follows  *  '*  I  would 
say  the  reason  for  it  is  that  it  better  accords  with  the 
policy  of  the  law  to  hold  the  carrier  alone  responsible 
in  such  circumstances  as  an  incentive  to  care  and  dili- 
gence. As  the  law  fixes  responsibility  upon  a  different 
principle  in  the  case  of  the  carrier,  as  already  noticed, 
from  that  of  a  party  who  does  not  stand  in  that  rela- 
tion to  tbe  party  injured,  tbe  very  philosophy  of  tbe 
requirement  of  greater  care  is  that  he  shall  be  an-> 
swerable  for  omitting  any  duty  which  the  law  has  de- 
fined as  bis  rule  and  guide,  and  will  not  permit  him  to 
escape  by  imputing  negligence  of  a  less  culpable  char- 
acter to  others,  but  sufficient  to  render  them  liable  for 
tbe  consequences  of  bis  own.  It  would  be  altogether 
more  just  to  hold  liable  him  who  has  engaged  to  ob- 
serve the  highest  degree  of  diligence  and  care,  and 
has  been  compensated  for  so  doing,  rather  than  him 
upon  whom  no  such  obligation  rests,  and  who,  not 
being  compensated  for  the  observance  of  such  a  de- 
gree of  care,  acts  only  on  the  duty  to  observe  ordinary 
oare,  and  may  not  be  aware  even  of  tbe  presence  of 
a  party  who  might  l>e  injured." 

When  the  reason  of  a  rule  of  law  ceases,  the  rule  itself 
ceases.  The  law  fixes  tbe  responsibility  of  the  persons 
or  parties  involved  in  this  transaction  upon  precisely 
the  same  basis.  There  is  certainly  no  policy  of  law 
which  requires  that  the  driver  of  a  private  carriage  or 
sleigh,  who,  actuated  by  tbe  motives  of  kindness 
alone,  and  without  compensation,  may  undertake  to 
convey  a  friend  tbrough  the  streets  of  a  city  or  town, 
shall  be  held  to  a  higher  standard  of  c^re  toward  that 
friend  than  the  city  or  town  through  whose  streets 
tbey  pass.  Both  Cornman  and  the  municipality  of 
Carlisle  borough  were  bound  to  Brisbane  for  the  ex- 
ercise of  ordinary  care  and  diligence  only.  If  Corn- 
man  bad  been  a  common  canler,  he  would  have  been 
a  carrier  for  compensation,  and  would  have  been 
obliged  to  observe  the  highest  degree  of  diligence  and 
care.  The  policy  of  the  law  in  such*  a  case,  it  is  said, 
would  not  permit  him  to  escape  by  interposing  tbe 
negligence  of  others  of  a  loss  culpable  character.  Tbe 
doctrince  declared  in  Lockhart  v  Lichtenthaler  and 
Philadelphia  &  R  R.  Co,  v.  Boyer  is  not  applicable  to 
this  case,  and  there  is  no  sound  principle  of  law  which 
will  preclude  the  plaintiff  from  seeking  redress  from 
both  or  either  of  the  persons  through  whose  negli- 
gence he  was  injured.  Brisbane  was  answerable  for 
his  own  negligence  alone.  Tne  negligence  of  Cornman 
under  the  circumstances  cannot  be  imputed  to  him  so 
as  to  bar  his  recovery  in  this  case. 

The  case  at  bar  is  in  every  respect  similar  to  tbe  case 
of  Rohinaon  v.  New  York  Cent.  <!:  fl.  i?.  B.  Co.,  66  N. 
Y.  11,  wbere  a  female  accepted  an  luTitation  to  ride  in 
a  buggy  with  a  person  who  was  entirely  competent  to 
manage  a  horse,  and  it  was  held  that  if  the  defendant 
company  was  negligent,  and  the  plaintiff  free  from 
negligence  herself,  she  might  recover  from  tbe^com- 
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pany,  ftlthoQgh  the  driver  of  the  buggy  might  have 
been  guUfej  of  negligence  which  contributed  tp  the  in- 
jury. This  oa«e  was  followed  by  Dyer  v.  Erie  B.,  71 
N.  T.  228.  Mr.  Justice  Miller,  delivering  the  opinion 
of  the  court,  says :  **  It  is  insisted  that  the  court  erred 
in  charging  the  jury  that  the  negligence  of  Stlmpson 
was  no  bar  to  the  action,  and  that  the  negligence  of 
the  driver  would  not  prevent  a  recovery.  The  solu- 
tion of  the  question  raised  must  depend  on  the  posi- 
tion which  Stlmpson  occupied  toward  the  plaintifll 
The  plaintiff  rode  with  Stlmpson,  at  his  invitation, 
gratuitously,  In  Stimpson's  wagon.  The  latter,  driv- 
ing the  team,  exercised  entire  control  over  it,  and  was 
travelling  entirely  on  business  of  his  own.  Stimpson 
was  not  hired  by  the  plaintiff,  or  in  his  employ,  or  in 
any  sense  his  agent,  nor  had  the  plaintiff  any  control 
or  direction  of  the  team,  or  its  management,  or  over 
Stimpson  himself.  There  is  no  pretense  but  that 
Stimpson  was  entirely  competent  to  take  charge  of 
the  team  himself,  nor  that  he  did  not  possess  the  re- 
quisite skill  to  manage  and  control  the  same.  It  is 
difficult  to  see  upon  what  principle  the  nefdigence  of 
Stimpson  can  affect  the  plaintiff;  or  be  imputed  to 
him." 

These  causes  in  New  York  were  afterward  followed 
by  Mosterson  V.  New  York  Cent.  AH,R,R,  Co,,  84  N. 
Y.  247,  which  is  to  the  same  effect. 

It  is  true  that  the  authority  of  these  oases  may  be 
supposed  to  be  somewhat  impaired  in  Pennsylvania 
by  the  fact  that  in  New  York  the  rule  of  Thorogood  v. 
Bryan  has  been  repudiated  (Chc^pman  v.  New  Haven 
R,  Co.,  19  K.  Y.  841),  but  as  we  hold  the  rule  of  policy 
only  to  apply  to  the  case  of  a  common  carrier,  there  is 
no  reason  to  discredit  the  authority  of  that  court  in 
cases  where  this  rule  of  policy  does  not  apply. 

In  this  view  it  is  not  important  what  Comman  may 
have  previously  known  as  to  the  condition  of  the  road ; 
and  as  it  is  shown  that  Brist>ane  never  had  any  knowl- 
edge of  it,  the  case  was  to  be  considered  by  the  jury,  so 
far  as  Brisbane  is  concerned,  just  as  if  both  were  pass- 
ing over  the  road  for  the  first  time.  A  stranger.  In  the 
twilight,  or  when  snow  was  on  the  ground,  as  a  matter 
of  fact,  might  certainly  assume  that  the  center  of  a 
public  road  or  street  within  the  corporate  limits  of  a 
populous  town,  over  which  hundreds  of  wagons  passed 
every  day,  especially  if  no  other  route  is  plainly  desig- 
nated, was  in  a  passable  condition. 

In  the  consideration  of  a  question  of  ne^igence  on 
part  of  a  stranger,  certainly  under  such  circumstances 
it  was  proper  to  show  that  he  took  the  center,  and  not 
the  side,  of  the  opened  street.  There  may  be  cases 
where  the  conformation  of  the  ground  itself  would 
clearly  indicate  that  the  center  of  a  public  road  is  not 
the  travelled  route,  and  in  such  case  this  circumstance 
may  be  sufficient  to  give  notice ;  but  In  all  ordinary 
cases  the  center  of  a  public  street,  passing  between  the 
open  lots  of  a  populous  town,  in  the  usual  course  of 
travel,  and  in  the  night-time,  or  when  the  route  is  ob- 
scured by  suow,  may  be  taken  as  the  travelled  route. 
If  the  municipal  officers  caused  an  obstruction  to  be 
placed  on  part  of  the  highway,  it  was  their  duty  to 
give  some  appropriate  warning  of  the  fact. 

Nor  can  we  see  any  valid  objection  to  the  evidence  the 
showing  where  the  actual  travelled  route  was  before 
the  street  was  macadamized.  If  there  was  Dothing  to 
indicate  to  a  stranger  that  the  route  for  travel  was  at 
the  side  of  the  road,  we  have  said  he  might  assume  the 
route  to  be  in  the  center.  How  then  could  it  harm  the 
defendant  to  show  that  the  route  had  previously  been 
in  the  center,  although  the  plaintiff  did  not  know  the 
fact?  The  evidence  was  clearly  competent  however. 
Its  tendency  was  to  show  that  the  only  obstructton  of 
the  street  was  that  which  the  officers  of  the  municipal- 
ity had  themselves  negligently  placed  there,  and  that 
there  was  nothing  in  the  natural  conformation  of  the 


ground  to  prevent  the  use  of  the  central  part  of  the 
road  at  this  point,  or  to  warn  the  plaintiff  that  the 
travelled  route  was  not  in  the  center,  but  along  the 
side,  of  the  street.  It  is  an  undoubted,  and  indeed  an 
undisputed  fact,  that  the  center  of  the  street  had 
l>een  the  usual  course  of  travel,  and  we  think  it  was 
certainly  competent  to  show  it.  The  learned  court 
vety  plainly  instructed  the  jury  that  if  the  way  pro- 
vided was  safe,  convenient,  and  so  well  marked  that 
no  man  of  ordinary  prudence  could  mistake  it,  it  was 
not  necessary  that  it  should  have  been  along  the  mid- 
dle of  the  street,  and  that  in  providing  such  a  way  at 
the  side  of  the  street  they  did  their  whole  duty  to  the 
public,  unless  on  the  central  part,  where  it  had  previ- 
ously been  used  as  the  highway,  they  placed  a  danger- 
ous obstruction  without  giving  any  warning  of  the 
fact. 

The  principle  upon  which  this  evidence  was  admit- 
ted is  perhaps  inaccurately  stated ;  but  as  the  proof 
was  properly  received,  we  cannot  reverse  upon  the 
ground  that  proper  reasons  were  not  assigned  for  its 
admission. 

The  judgment  Is  affirmed. 


WA  T£B8  AND  WA  TER-  CO  VHSES  —  POLL  UTION— 
NATURAL  DRAIN  AGE-COAL  MINES. 

PENNSYLVANIA  BUPRBMB  COUBT.  OCT.  4,  188S. 

PENNSTIiYANIA  COAI<  Co.  V.  SaKDKBSON. 
Land  on  a  lower  level  owes  a  natural  servitude  to  that  on  a 
higher  level  in  respect  of  receiving,  without  compensa- 
tion by  the  owner,  the  water  naturally  flowing  from  It, 
and  although  the  existence  of  a  stream,  the  purity  of  its 
water,  and  its  utility  for  domestic  purposes  were  leading 
Inducements  to  the  purchase  of  the  lower  land,  a  poUu« 
tion  of  the  stream  by  the  running  into  it  of  acidulated 
water  from  a  coalmine  on  the  higher  land  is  daiMwm 
abeque  injuria,  where  the  stream  forms  the  natural  drain- 
age of  the  basin  in  which  the  coal  is  situated,  and  the 
mine  is  conducted  in  the  ordinaiy  and  usual  mode  of 
mining. 

ERROR  to  Common  Pleas,  Luzerne  county.  Tres- 
pass on  the  case  by  J.  Gardner  Sanderson  and 
Eliza,  his  wife,  in  right  of  the  wife,  against  the  Penn- 
sylvania Coal  Compauy,  for  damages  for  corruption 
of  plaintiff's  water-course,  caused  by  the  working  of 
the  defendant's  colliery.  The  facts  are  stated  in  the 
opinion.  Verdict  for  plaintiff,  $2,872.74,  and  judgment 
thereon. 

J.  M.  A  W.  P.  Qes^  Henry  W.  Palmer,  WlUard  A 
Warren,  Henry  M.  Hoyt,  and  Andrew  T.  MoCUntock, 
for  plaintiff  In  error. 

A.  RicketU,  tor  defendant  in  error. 

OiiARK,  J.  The  Pennsylvania  Coal  Company  is  the 
owner  of  some  1,600  acres  of  anthracite  coal  lands  in 
the  Lackawanna  valley,  situate  above  the  city  of 
Scranton,  in  the  basin  of  a  small  tributaiy  of  the 
Lackawanna  river  known  as  Meadow  brook,  into 
which,  owing  to  the  natural  conformation  of  the  sur- 
face, the  water  from  these  lands  is  drained.  The  com- 
pany first  opened  the  coal  seams  on  this  land  by  a 
drift,  or  tunnel,  in  the  year  1807  or  1868.  They  drove 
three  other  tunnels,  and  sunk  a  shaft,  and  thereafter 
mining  operations  were  extensively  engaged  in ;  the 
establishment  being  known  as  the  '^Qlpsy  Qrove  Coal- 
works.*'  From  the  time  the  first  tunnel  was  driven 
the  mine  water  flowed,  by  the  natural  course  of  grav- 
ity, into  the  Meadow  brook.  As  the  operation  of  the 
mines  was  increased,  the  volume  of  mine  water  in- 
creased.   The  water  which  percolated  into  the  shaft 
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was  by  powerful  eugines  pumped  therefrom,  and  as  it 
was  brought  to  the  surfaoe,  it  passed,  with  the  flow 
from  the  tunnel,  hj  an  artificial  water- course,  over 
the  defendant's  own  land  into  the  Meadow  brook, 
which  we  have  said,  was  the  natural  water-course  for 
drainage  of  the  entire  basin.  The  plaintiff,  Mrs.  San- 
derson, in  the  year  1868,  purchased  a  tract  of  land  in 
the  city  of  Scrautou,  some  three  miles  below  the 
Gipsy  Grove  works,  on  the  Meadow  brook,  near  its 
mouth.  The  existence  of  the  stream,  the  purity  of 
its  water,  and  its  utility  for  domestic  and  other  pur- 
poses, it  is  said,  was  a  leading  inducement  to  the  pur- 
chase. She  began,  and  in  the  year  1870  finished  the 
erection  of  a  house  upon  the  land.  In  connection 
therewith  dams  were  built  across  the  brook  to  form  a 
fish  and  ice  pond,  and  to  supply  a  cistern.  The  water 
was  forced  by  a  hydraulic  ram  from  the  cistern  to  a 
tank  in  the  house,  and  was  used  for  domestic  purposes 
and  for  a  fountain. 

It  is  alleged  that  the  large  volume  of  mine  water 
which  the  defendants  poured  into  the  Meadow  brook 
has  corrupted  the  water  of  that  stream  to  such  an  ex- 
tent as  to  render  it  totally  unfit  for  domestic  use ;  that 
the  fish  in  the  brook  have  been  totally  destroyed,  the 
plaintiff's  pipes  corroded,  and  his  entire  apparatus  for 
the  utilization  of  the  water  rendered  wholly  worth- 
less; and  that  in  consequence,  about  the  year  1875,  the 
same  was  abandoned.  This  action  was  brought  to 
recover  the  damages  which  the  plaintiff  alleges  she 
has  sustained  in  consequence  of  the  alleged  pollution 
of  the  stream. 

At  the  trial  of  the  cause,  in  February,  1878,  in  the 
Common  Pleas  of  Luzerne  county,  the  court,  after 
hearing  the  plaintiff's  case,  entered  a  nonsuit  on  the 
ground  that  the  discharge  of  the  mine  water  was  a 
necessary  incident  to  mining;  that  there  was  neither 
malice  nor  negligence  shown  in  the  operation  of  the 
mine.  And  the  case  was  therefore  one  of  damnum 
absque  ir^urta.  A  writ  of  error  was  taken  to  the  refusal 
of  the  court  to  take  off  the  nonsuit,  and  the  case  was 
presented  for  the  consideration  of  this  court.  86  Peun. 
St.  401.  Upon  consideration  of  the  question  involved, 
this  oourt  was  then  of  opinion,  that  except  where  it  is 
qualified  by  the  existence  of  peculiar  conditions,  the 
duty  of  the  owner  of  property  is  defined  by  the  maxim, 
*^ iHcutere  tuo  ut  aliejium  non  icedos ; "  that  this  case 
exhibited  none  of  those  peculiar  conditions ;  and  that 
the  plaintiff's  proofs  exhibited  a  case  which  should 
have  been  submitted  to  the  jury.  A  procedendo  hav- 
ing been  awarded,  the  cause  was  again  brought  to 
trial  in  the  Common  Pleas  of  Lackawanna  county, 
where,  in  October,  1879,  a  verdict  was  rendered  for  the 
plaintiff.  A  writ  of  error  was  then  taken  by  the  de- 
fendants; but  this  court  adhering  to  the  opinion  con- 
tained in  86  Penn.  St.  401,  the  judgment  was  afiQrmed. 
The  plaintiffs  however  sued  out  a  second  writ  to  the 
same  judgment,  and  assigned  for  error  the  ruling  of 
the  court  as  to  the  proper  measure  of  damages,  and 
upon  this  the  judgment  was  reversed,  and  a  venire 
facias  de  novo  awarded.  The  cause  was  again  tried  in 
the  Common  Pleas  of  Lackawanna  county  in  Febru- 
ary, 1885.  Judgment  was  again  entered  for  the 
plaintiff,  and  it  is  to  this  judgment  that  the  present 
errors  are  assigned. 

The  questions  which  are  now  to  be'considered,  with 
a  single  exception,  perhaps  being  identical  with  those 
which  were  previously  considered  and  embraced  in 
the  judgment  reported  in  86  Penn.  St  401,  the 
argument  has  been  practically  a  reargument  of  the 
original  case.  We  have  before  us  not  only  the  same 
parties,  and  the  same  questions,  but  the  same  case ; 
and  it  it  be  true,  as  it  is  most  persistently  argued,  that 
this  oourt  was  mistaken  in  its  former  ruling.  It  is  well 
that  the  error  should  be  righted  in  the  same  case  in 
vhlch  it  occurred.    If  we  lay  aside  our  own  previous 


decisions  of  this  case,  and  regard  the  cause  as  coming 
before  us  upon  a  reargument,  the  main  question  in- 
volved is  one  of  new  impression  in  this  State.  This 
court  was  not  then,  and  is  not  now,  in  harmony  with 
reference  to  it. 

It  has  been  stated  that  80,000,000  of  tons  of  anthra- 
cite and  70,000,000  of  bituminous  coal  are  annually 
produced  in  Pennsylvania.  It  is  therefore  a  question 
of  vast  importance,  and  cannot,  on  that  account,  be 
too  carefully  considered ;  for  If  damages  may  from 
time  to  time  be  recovered,  either  in  the  present  form 
or  as  for  a  nuisance,  punitive  sums  may  be  resorted  to 
to  prevent  repetition,  or  to  compel  the  abatement  of 
the  nuisance.  Indeed  if  the  right  to  damages  in  such 
cases  is  admitted,  equity  may,  and  under  the  decisions 
of  this  court  undoubtedly  would,  at  the  suit  of  any 
riparian  owner,  take  jurisdiction,  and  upon  the  ground 
of  a  continuous  and  irreparable  injury,  enjoin  the 
operation  of  the  mine  altogether.  Whatever  rights 
Mrs.  Sanderson  may  have  to  the  use  of  this  water,  and 
whatever  remedy  she  may  have  in  this  case,  or  in  any 
other  form,  In  law  or  In  equity,  is  the  right  and  rem- 
edy of  every  other  riparian  owner  along  Meadow 
brook;  and  whatever  may  be  the  rights  and  remedies 
of  the  owners  on  Meadow  brook  are,  of  course,  the 
rights  and  remedies  of  all  other  riparian  owners 
throughout  the  Commonwealth.  It  may  be  that  Mrs. 
Sanderson  adopted  a  more  extensive  arrangement  for 
the  use  of  this  water  than  any  other  person,  and  is 
consequently  more  inconvenienced  on  that  account; 
but  the  law  is  the  same  in  her  case  as  in  all  other 
cases.  If  she  may  recover  damages  In  a  large  amount, 
others  similarly  but  less  affected  may  recover  in  a  less 
sum.  Besides  these  riparian  owners  are  not  limited 
to  their  present  modes  of  enjoyment.  It  is  impossible 
to  foresee  what  other  modes  of  enjoyment  they  or 
their  successors  in  title  may  adopt,  or  to  estimate  the 
extent  of  damages  to  which  the  continued  pollution  of 
the  stream  might  proceed.  Hence  if  the  responsibil- 
ity of  the  operator  of  a  mine  is  extended  to  Injuries 
of  the  character  complained  of,  the  consequences 
must  be  that  mining  cannot  be  conducted  except  by 
the  general  consent  of  all  parties  affected. 

It  will  be  observed  that  the  defendants  have  done 
nothing  to  change  the  character  of  the  water,  or  to 
diminish  its  purity,  save  what  results  from  the  nat- 
ural use  and  enjoyment  of  their  own  property.  They 
have  brought  nothing  onto  the  land  artificially.  The 
water  as  it  is  poured  into  Meadow  brook  is  the  water 
which  the  mine  naturally  discharged.  Its  impurity 
arises  from  natural,  not  artificial,  causes.  The  mine 
cannot,  of  course,  be  operated  elsewhere  than  where 
the  coal  Is  naturally  found,  and  the  discharge  is  a 
necessary  incident  to  the  mining  of  It. 

It  must  be  conceded,  we  think,  that  every  man  is 
entitled  to  the  ordinary  and  natural  use  and  enjoy- 
ment of  his  property.  He  may  cut  down  the  forest 
trees,  clear  and  cultivate  his  land,  although  in  so  do- 
ing he  may  dry  up  the  sources  of  his  neighbor*s 
springs,  or  remove  the  natural  barriers  against  wind 
and  storm.  If  in  the  excavation  of  his  land,  he  should 
uncover  a  spring  of  water,  salt  or  fresh,  acidulated  or 
sweet,  he  will  certainly  not  be  obliged  to  cover  it 
again,  or  to  conduct  It  out  of  Its  course,  lest  the  stream 
in  its  natural  flow  may  reach  his  neighbor's  land.  It 
has  always  been  considered  that  land  on  a  lower  level 
owes  a  natural  servitude  to  that  on  a  higher  level,  In 
respect  of  receiving,  without  claim  for  compensation 
by  the  owner,  the  water  naturally  flowing  down  to  it. 
In  sinking  his  well,  he  may  Intercept  and  appropriate 
the  water  which  supplies  his  neighbor's  well  (Acton  ▼• 
Dlwidell,  12  Mees.  &  W.  824;  WheaOey  v.  Baugh,  26 
Penn.  St.  628;  Haldeman  v.  Bruckhari,  45  Id.  614),  or 
if  his  own  well  is  so  close  to  the  soil  of  his  neighbor  as 
to  require  the  support  of  a  rib  of  day  or  of  stone  on 
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his'neighbor'a  laod  to  retain  the  water  in  the  well,  no 
action  will  lie  against  the  owner  of  the  adjacent  land 
for  digging  away  such  clay  or  stone  which  is  hts  own 
property,  and  thereby  letting  out  the  water.  Whart. 
Neg.  989.  He  may»  to  a  reasonable  extent,  iure  naturct, 
divert  water  from  a  stream  for  domestic  purposes,  and 
for  the  irrigation  of  his  land.  Mesftinger's  Appeal,  4 
Atl.  Uep.  162,  So  also  each  of  two  owners  of  adjoin- 
ing mines  has  a  natural  right  to  work  his  own  mine 
iu  the  manner  most  convenient  ond  beneficial  to  him- 
self, although  the  natural  consequence  maybe  that 
some  prejudice  will  occur  to  the  owner  of  the  adjoin- 
ing mine.  Smith  v.  Kenrick,  7  C.  B.  505.  One  mine- 
owner  may  thus  permit  water  naturally  flowing  in  his 
own  mine  to  pass  off  by  gravitation  into  an  adjoining 
or  lower  mine  so  long  as  his  operatioas  are  carried  on 
properly  and  in  the  usual  manner.  Bainb.  Mines,  297. 
To  the  same  effect  are  Wilson  v.  WaddeU,  L.  R.,  2  App. 
Cas.  95;  Crompton  v.  Leo,  L.  R.,  19  Eq.  115. 

The  defendants,  being  the  owners  of  the  land,  had  a 
right  to  mine  the  coal.  It  may  be  stated,  as  a  general 
proposition, that  every  man  has  the  right  to  the  natural 
use  and  enjoyment  ofliis  own  property ;  and  if  while 
lawfully  in  such  use  and  enjoyment,  without  negli- 
gence or  malice  on  his  part,  an  unavoidable  loss  occurs 
to  his  neighbor,  it  is  damnum  absque  irijuria;  for  the 
rightful  use  of  one's  own  land  may  cause  damage  to 
another,  without  any  legal  wrong.  Mining  in  the  or- 
dinary and  usual  form  is  the  natural  user  of  coal  lauda. 
They  are,  for  the  most  part,  unfit  for  any  other  use. 
**It  Is  esUbiished,"  says  Cotton,  L.  J.,  in  West 
Cumberland  Iron  Co.  v.  Kenyon,  L.  R.,  6  Oh.  Dlv.  778, 
*'  that  taking  out  minerals  Is  a  natural  use  of  mining 
property,  and  that  no  adjoining  proprietor  can  com- 
plain of  the  result  of  careful,  proper  mining  opera- 
tions." In  the  same  case,  Brett,  L.  J.,  says:  ''The 
cases  have  decided,  that  where  that  maxim  [sicutere 
tno  ut  dUenum  non  Icedas)  is  applied  to  lauded  prop- 
erty, it  is  subject  to  a  certain  modification ;  it  being 
necessary  for  the  plaintiff  to  show,  not  only  that  he 
has  sustained  damage,  but  that  the  defendant  has 
caused  It  by  going  beyond  what  Is  necessary  In  order 
to  enable  him  to  have  the  natural  use  of  his  own 
land.'* 

The  right  to  mine  coal  Is  not*a  nuisance  In  Itself.  It 
Is,  as  we  have  said,  a  right  Incident  to  the  ownership 
of  coal  property;  and  when  exercised  in  the  ordinary 
manner,  and  with  due  care,  the  owner  cannot  be  held 
for  permitting  the  natural  flow  of  mine  water  over  his 
own  land  into  the  water-course,  by  means  of  which 
the  natural  drainage  of  the  country  is  effected.  There 
are,  it  is  well  known,  percolations  of  mine  water  Into 
all  mines.  Whether  the  mine  be  operated  by  tunnel, 
slope,  or  shaft,  water  will  accumulate,  and  unless  It 
can  be  discharged,  mining  must  cease.  The  discharge 
of  this  acidulated  water  Is  practically  a  condition 
upon  which  the  ordlnaiy  use  and  enjoyment  of  coal 
lands  depends.  The  discharge  of  the  water  is  prac- 
tically part  and  parcel  of  the  process  of  mining;  and 
as  It  can  only  be  effected  through  natural  channels, 
the  denial  of  this  right  must  Inevitably  produce  re- 
sults of  a  most  serious  character  to  this,  the  leading 
industrial  Interest  of  the  State.  The  defendants  were 
engaged  In  a  perfectly  lawful  business.  In  which  they 
had  made  large  expenditures,  and  in  which  the  inter- 
ests of  the  entire  community  were  concerned.  They 
were  at  liberty  to  carry  on  that  business  in  the  ordi- 
nary way,  and  were  not,  while  so  doing,  accountable 
for  consequences  which  they  could  not  control.  As 
the  mining  operations  went  on,  the  water,  by  the  mere 
force  of  gravity,  ran  out  of  the  drifts,  and  found  its 
way  over  the  defendant's  own  land  to  the  Meadow 
brook.  It  is  clear  that  for  the  consequences  of  this 
flow,  which  by  the  mere  force  of  gravity  naturally, 
and  without  any  fault  of  the  defendants,  carried  the 


water  into  the  brook,  and  thence  to  the  plaintlflTs      \ 
pond,  there  could  be  no  responBibllity  as  damages  on 
part  of  the  defendants. 

A  person  In  the  lawful  use  of  his  own  land  may 
cause  to  flow  over  the  laud  of  another  a  greater  quan- 
tity of  water  than  it  is  naturally  subjected  to.  ''I  am 
aware,"  says  Woodward,  J.,  iu  Kauffman  v.  QrUse- 
•H€r,  28  Peun.  St.  414,  "  that  in  MerHt  v.  Parker,  1  N. 
J.  Law,  460,  Chief  Justice  Kinsey  denied  these  princi- 
ples, and  held  that  by  no  oontrivauoe  and  under  no 
pretense  can  one  man  cause  to  flow  over  the  laud  of 
another  a  greater  quantity  of  water  than  it  .is  natu- 
rally subjected  to ;  but  on  the  other  hand,  there  is  a 
Maryland  ease  of  equal  authority  ( Williams  v.  Gale, 
3  Har.  &  J.  231),  which  In  its  facts  bears  a  striking 
resemblance  to  the  case  at  bar,  and  the  case  of  Martin 
V.  Riddle,  decided  by  my  Brother  Lowrie  in  the  Dis- 
trict Court  of  Allegheny  county,  and  affirmed  in  the 
Supreme  Court  at  September  Term,  1848.  These 
cases  recognize  the  principle  that  the  superior  owner 
may  improve  his  lands  by  throwing  increased  waters 
upon  his  inferior,  through  the  natural  and  customary 
channels,  which  is  a  most  important  principle  in  re- 
spect, not  only  to  agricultural,  but  to  mining  opera- 
tions also." 

It  may  be  said  that  under  the  doctrine  of  Baird  v. 
WiUiamson,  16  C.  B.  (N.  S.)  376,  when  the  flow  of 
water  Is  Increased  artificially,  or  is  greater  than  would 
result  from  gravitation  alone,  the  mine-owner  who 
causes  it  is  liable  for  the  increased  injury ;  that  this 
may  be  termed  a  non-natural  use  of  the  land,  and  the 
mine-owner  would  be  held  for  any  injury  which  would 
be  sustained  in  consequence  of  this  artificial  increase 
in  the  amount.  We  understand  the  rule  of  Baird  v. 
WUliaimson  to  be  this :  Where  coal  may  be  success- 
fully mined  by  tunnel  or  drift,  the  owner  of  the  land 
may  be  deemed  to  have  the  natural  use  and  enjoy- 
ment of  It  in  that  form  of  mining,  and  he  will,  iu  such 
a  case,  not  be  allowed  to  add  merely  to  the  efficiency 
of  his  enterprise,  to  the  injury  of  his  neighbor's  land, 
by  the  artificial  accumulation  of  water  in  large  quan- 
tities through  the  use  of  powerful  engines  and  pumps. 
But  it  does  not  appear  from  any  evidence  in  this 
cause  that  the  mine  was  conducted  by  the  defendant 
in  any  but  the  ordinary  and  usual  mode  of  mining  In 
this  country.  The  deeper  strata  can  only  be  reached 
by  shaft,  and  no  shaft  can  be  worked  until  the  water 
is  withdrawn.  A  drift  is  in  some  sense  an  artificial 
opening  In  the  land,  and  accumulates  and  discharges 
water  In  a  greater  volume  and  extent  than  would  other- 
wise result  from  purely  natural  causes;  yet  mining 
by  drift  has,  as  we  have  seen,  l>een  held  to  be  a  natural 
user  of  the  land.  So  too  we  think,  according  to  the 
present  practice  of  mining,  the  working  of  the  lower 
strata  by  shaft,  in  the  usuad  and  ordinary  way,  must 
be  considered  the  natural  user  of  the  land  for  the  tak- 
ing out  of  the  coal  which  can  be  reached  by  shaft  only; 
and  as  the  water  cannot  be  discharged  by  gravity 
alone.  It  must  necessarily,  as  part  of  the  process  of 
mining,  be  lifted  to  the  surface  by  artificial  means, 
and  thence  be  discharged  through  the  ordinary  nat- 
ural channels  for  the  drainage  of  the  country. 

But  If  we  should  be  wrong  as  to  the  water  which 
was  pumped  out  of  the  mine,  bow  can  we  discriminate 
as  to  the  effect  of  the  water  which  flowed  from  the 
mine  by  mere  gravity,  and  that  which  was  pumped 
out?  The  witnesses  did  not  discriminate  in  their  tes- 
timony, and  the  learned  court  did  not  instruct  the 
jury  to  make  any  discrimination.  The  injury  done  to 
the  plaintiff  was  estimated  without  any  effort  to  dis- 
tinguish between  the  effects  of  the  water  from  one  or 
other  of  these  sources.  If  the  stream  was  already  cor- 
rupted by  the  water  which  flowed  from  the  tunnels, 
or  if  that  water  was  sufficient  of  itself  to  corrupt  it,  so 
as  to  render  it  useless   for  domestic  purposes,  th«» 
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water  which  was  pumped  as  au  indepeudeut  oaase  of 
action  would  occasion  an  in juiy  without  damage.  The 
pollution  of  a  clear  stream  might  iufliot  an  injury  for 
which  damages  would  be  recoverable,  but  we  can- 
not see  how  damages  could  be  estimated  for  the  pol- 
lution of  a  stream  which  had  already  become  foul 
from  other  causes  for  which  the  law  gave  no  rem- 
edy. 

It  is  said  the  defendants  created  an  artificial  water- 
course from  their  mine  to  Meadow  brook,  but  this 
artificial  water-course  was  upon  their  own  land,  and 
couducted  no  more  water  to  the  brook  than  by  the 
natural  oonformatiou  of  the  surface  could  otherwise 
have  reached  It.  If  it  be  suggested  that  the  defend- 
ants  might  have  extended  this  artificial  water-way, 
in  form  of  a  sewer,  to  some  point  of  safety,  it  may 
be  asked  where  short  of  the  sea  might  the  sewer  be 
discharged,  that  the  same  complaint  might  not  be 
made? 

We  do  not  say  that  a  case  may  not  arise  in  which  a 
stream,  from  such  pollution,  may  be  regarded  as  a 
public  nuisance,  and  that  the  public  interests,  as  in- 
volved in  the  general  health  and  well-being  of  the 
community,  may  not  require  the  abatement  of  that 
nuisance.  This  is  not  such  a  case.  It  is  shown  that 
the  community  in  and  around  the  city  of  Scran  ton, 
including  the  complainant,  is  supplied  with  abundant 
pure  water  from  other  ources.  There  is  no  complaint 
as  to  any  injurious  effects  from  this  water  to  the  gen. 
oral  health.  The  community  does  not  complain  on  any 
ground.  The  plaiutifiTs  grievance  is  for  a  mere  personal 
inconvenience ;  and  we  are  of  opinion  that  mere  private 
personal  inconveniences,  arising  in  this  way  and  under 
such  circumstances,  must  yield  to  the  necessities  of  a 
great  public  industry,  which  although  in  the  hands  of 
a  private  corporation,  subserves  a  great  public  inter- 
est. To  encourage  the  development  of  the  great  nat- 
ural resources  of  a  country  trifling  inconveniences  to 
particular  persons  must  sometimes  give  way  to  the 
necessities  of  a  great  community.  Nor  do  we  say  that 
a  miner,  in  order  that  his  mines  may  be  made  avail- 
able, may  enter  upon  his  neighbor's  landtj,  or  infiict 
upon  him  any  other  immediate  or  direct  injury,  but 
we  do  say,  that  in  the  operation  of  mining  in  the  or- 
dinary and  usual  manner,  be  may,  upon  his  own  lauds, 
lead  the  water  which  percolates  into  his  mine  into  the 
streams  which  form  the  natural  drainage  of  the  basin 
iu  which  the  coal  is  situate,  although  the  quantity  as 
well  as  the  qnallty  of  the  water  in  the  stream  may 
thereby  be  affected. 

In  the  previous  disposition  of  this  case  in  this  court, 
as  reported  in  86  Penu.  St.  401,  the  principle  of  law 
mainly  relied  upon  was  stated  as  follows :  **  If  a  man 
brings  or  uses  a  thing  of  a  dangerous  nature  on  his  own 
land,  he  must  keep  it  at  his  own  peril,  and  is  liable  for 
the  consequences  if  it  escapes  and  does  injury  to 
another.  Jones  v.  Featiniog  R.Co.,  L.  R.,  8  Q.  B.  786." 
**  The  person  whose  grass  or  com  is  eaten  down  by  the 
escaping  cattle  of  his  neighbor,  or  whose  mine  is 
flooded  by  the  water  from  his  neighbor's  reservoir 
(Harrison  v.  OrecU  Northern  R.  Co.,  8  Hurl.  &  C.  238), 
or  whose  habitation  is  made  unhealthy  by  the  fumes 
and  noisome  vapors  of  his  neighbor's  alkali  works 
{SL  Helen's  SmeUing  Co.  v.  Tipping,  11  H.  L-Cas.  642), 
is  damnified  without  any  fault  of  his  own,  and  it  seems 
but  reasonable  and  just  that  the  neighbor  who  has 
brought  something  on  his  own  property  which  was  not 
naturally  there,  harmless  to  others  so  long  as  it  was 
confined  to  his  own  property,  but  which  he  knows 
will  be  mischievous  if  it  gets  on  his  neighbor's,  should 
be  obliged  to  make  good  the  damage  which  ensues  if 
he  does  not  succeed  in  confining  it  to  his  own  prop- 
erty.   FUtcher  v.  Rylands,  L.  R.,  1  Exch.  280." 

The  parenthetic  references  to  authorities  are  not 
Tound   In  the  opinion  in   FUtcher  v.   Rylands,   but 


were  Inserted  in  the  body  of  the  quotation  by  Mr. 
Justice  Woodward,  who  delivered  the  opinion  of  this 
court. 

The  doctrine  declared  in  Fletcher  v.  Rylands.  re- 
garded as  a  general  statement  of  the  law,  ^is  perhaps 
not  open  to  criticism  in  England,  but  it  is  subject  to 
many  and  obvious  exceptions  there,  and  has  not  been 
generally  received  in  this  country.  A  rule  which  casts 
upon  an  innocent  person  the  responsibility  of  an  in- 
surer is  a  hard  one  at  the  best,  and  will  not  l>e  gener- 
ally applied  unless  required  by  some  public  policy  or 
the  contract  of  the  parties.  The  later  decisions  in  the 
English  courts  seem  to  encourage,  rather  than  to  dis- 
courage, exceptions  to  it.  But  we  regard  the  rule  in 
Fletcher  v.  Rylands  as  wholly  inapplicable  to  the  case 
under  consideration.  Referring  to  the  judgment,  we 
find  the  facts  of  that  case  to  have  been  as  follows : 
The  plaintiff  was  damaged  by  his  property  being 
flooded  with  water,  which  without  any  fault  on  his 
part,  broke  out  of  a  reservoir  constructed  and  main- 
tained on  the  defendant's  land  by  the  defend- 
ants' orders.  The  coal  under  the  defendants' 
laud  had,  at  some  remote  period,  been  worked 
out,  but  this  was  unknown  at  the  time  the 
defendants  gave  directions  to  erect  the  reservoir. 
Although  the  persons  employed  did  not  in  fact  use 
proper  care  and  skill  to  provide  for  the  sufficiency  of 
the  reservoir  with  refrence  to  these  old  shafts,  the  de- 
fendants were  personally  free  from  all  blame.  The 
consequence  was  that  the  reservoir,  when  filled  with 
water,  burst  into  the  shafts.  The  water  flowed  down 
through  them,  into  the  old  workings,  and  thence  into 
the  plaintiff's  mine,  and  there  did  the  mischief.  "  We 
think  that  the  true  rule  of  law  is,"  says  Blackburn,  J., 
'*  that  the  person,  who  for  his  own  purposes  brings  on 
his  lands,  and  collets  and  keeps  there,  any  thing 
likely  to  do  mischief  If  it  escapes,  miyt  keep  it  in  at 
his  peril,  and  if  he  does  not  do  so,  is  prima  facie  an- 
swerable for  all  the  damage  which  is  the  natural  con- 
sequence of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the  plaintiff's 
default;  or  perhaps  that  the  escape  was  the  conse- 
quence of  vis  major  or  the  act  of  Qod ;  but  as  nothing 
of  this  sort  exists  here,  It  is  unnecessary  to  inquire 
what  excuse  would  be  sufficient.  The  general  rule, 
as  above  stated,  seems  on  principle  just."  Then 
follows  the  clause  which  we  find  quoted  in  the  opin- 
ion of  Mr.  Justice  Woodward. 

But  the  defendants  in  the  case  at  bar  brought  noth- 
ing upon  the  land;  they  accumulated  nothing 
there;  the  water  was  there  without  any  act  of 
theirs ;  and  it  was  the  accumulation  of  it  which  they 
sought  to  prevent.  They  were  In  the  natural  user  of 
their  lands  for  a  lawful  purpose,  and  the  discharge  of 
the  mine  water  was  an  absolute  necessity  in  order  to 
that  use  of  the  land.  The  distinction  is  obvious;  and 
we  cannot  see  how  Rylands  v.  Fletcher  can  be  sup- 
posed to  have  any  application  in  the  consideration  of 
this  case. 

The  case  was  taken  to  the  House  of  Lords  on  a  pro- 
ceeding in  error  against  the  judgment  of  the  exchequer 
chamber,  which  had  reversed  the  judgment  of  the 
court  of  exchequer.  The  judgment  waa  there  af- 
firmed (Rylands  v.  Fletcher,  L.  R..  8  H.  L.  330),  and 
the  ganeral  legal  proposition  involved  in  the  case  thus 
stated  by  Lord  Cran worth :  "  If  a  person  brli»g  or 
accumulate  on  his  land  any  thing  which  If  it  should 
escape  may  cause  damage  to  his  neighbor,  he  does  so 
at  his  peril.  If  it  does  escape,  and  cause  damage,  he 
is  responsible  however  careful  he  may  have  been,  and 
whatever  precautions  he  may  have  taken  to  prevent 
damage." 

But  the  very  distinction  we  have  endeavored  to 
point  out  between  that  case  and  this  was  suggested  In 
the  judgment  of  the  House,  of  Lords  In  the  case  re- 
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ferred  to.  Lord  Cairus  says:  "The  deCeudauts 
might  lawfully  have  used  that  close  for  auy  purpose 
for  which  it  might,  iu  the  ordinary  course  of  the  em- 
ployment of  laud,  be  used ;  aud  if  in  what  I  may  term 
the  natural  user  of  that  laftd,  there  had  been  any  ac- 
cumulation of  water,  either  on  the  surface  or  under- 
ground, and  if  by  the  operation  of  the  laws  of  nature, 
that  accumulation  of  water  had  passed  off  Into  the 
close  occupied  by  the  plaintiff,  the  plaintiff  could  not 
have  complained  that  the  result  had  taken  place.*' 

A  line  was  thus  drawn  l>etween  the  rule  recognized 
in  the  case  adjudged  and  the  general  immunity  which 
the  law  extends  to  land-owners  for  acts  done  in  the 
natural  and  lawful  user  of  their  laud.  In  the  first 
head-note  of  the  case,  as  reported  in  L.  R.,  8  H.  L. 
880,  the  general  legal  proposition  embodied  in  the 
judgment  of  the  House  of  Lords  is  thus  stated : 
**  Where  the  owner  of  land,  without  willfulness  or 
negligence,  uses  his  land  in  the  ordinary  manner  of 
its  use,  though  mischief  should  thereby  be  occasioned 
to  his  neighbor,  he  will  not  be  liable  for  damages." 
Thus  it  seems  that  the  liability,  even  under  the  ruling 
of  Rylands  t.  Fletcher,  is  rested  on  the  manifestly  haz- 
ardous state  of  things  artlflolaily  maintained  on  the 
land,  and  not  on  the  natural  user  of  it. 

As  we  have  said,  even  in  fingland  the  later  decis- 
ions favor  exceptions  to  the  rule  of  Rylanda  v.  FUtcher, 
Thus  in  Nichols  v.  Marsland,  L.  R.,  10  Exch.  256,  the 
defendant  was  an  owner  of  artificial  pools  formed  by 
damming  a  natural  stream  into  which  the  water  was 
finally  let  off  by  a  system  of  weirs.  The  rainfall  ac- 
companying an  extremely  violent  thunder-storm  broke 
the  embankments,  and  the  rush  of  water  down  the 
stream  carried  away  four  county  bridges,  in  respect 
of  which  the  action  was  brought.  It  was  held  that 
the  rule  referred  to  did  not  apply  iu  the  operation  of 
natural  forces  so  violent  and  unexpected  that  human 
foresight  could  not  have  been  reasonably  expected  to 
anticipate  it.  So  it  has  been  held  not  to  apply  where 
the  immediateaoause  of  the  damage  is  the  act  of  a 
stranger  {Box  v.  Ju66,  4  Exch.  Div.  76),  nor  when  the 
artificial  construction  is  maintained  for  the  common 
benefit,  and  the  immediate  cause  of  the  Injury  of  such 
a  triviid  character  as  to  have  been  wholly  unexpected 
{Caratairs  v.  Taylor^  li.  B.,  6  Exch.  iS17),  or  In  the  ex- 
ercise of  powers  specially  conferred  by  law.  Madras 
Ry.  Co.  V.  Zemindar,  etc,  L.  B.,  1  Ind.  App.  864. 

The  principle  of  Rylanids  v.  FUtcher  was  again  en- 
forced by  the  court  of  exchequer  in  Smith  v.  Fletcher, 
L.  B.,  7  £xoh.  805,  a  case  referred  to  in  the  argument 
of  counsel,  growing  out  of  injury  from  the  same  prem- 
ises. The  case  was  ca:^ie4  up  however  to  the  exche- 
quer chamber,  where  the  judges  thought  that  under 
the  circumstances  of  the  case,  evidence  might  have 
been  received  to  show  that  every  reasonable  precau- 
tion had  been  taken  to  guard  against  ordinary  emer- 
fCeucles,  and  that  it  was  desirable  the  opinion  of  the 
jury  should  be  taken  as  to  whether  the  acts  of  the  de- 
fendants wer  done  in  the  ordinary,  reasonable,  and 
proper  mode  of  working  the  mine.  It  was  not  alto- 
gether clear  therefore  since  the  decision  of  this  case 
in  the  exchequer  chamber,  what  the  English  doctrine 
is  as  to  cases  which  are  not  strictly  like  Rylands  v. 
Fletcher, 

Nor  has  the  doctrine  of  Ryla^uis  v.  FUtcher  been 
generally  received  in  this  country.  It  has  been  cited 
witb/ipproval  in  Massachusetts  (Shipley  v.  Fifty  As- 
sociates^ 106  Mass.  194;  Oorham  v.  Gross,  125  id.  232; 
Af ears  V.  DoU,  135  id.  606),  but  It  has  been  expressly 
denied  In  New  York  {Losee  v,  Buctianan,  61  N.  Y- 
477),  in  New  Jersey  {MarsfmU  v.  Wehoood,  88  N.  J. 
Law,  839),  and  in  New  Hampshire  (Stoett  v.  Cutis,  60 
K.  H.  439;  Garland  v.  Towne,  66  id.  67). 

In  Losee  v.  Buchanan,  Earl,  C,  says:  **  It  is  suffi- 
cient however  to  say  that  the  law  as  laid  down  in  these 


cases  {RyJatids  v.  FUtcher  and  Smith  v.  Fletcher)  is  in 
direct  confiict  with  the  law  as  settled  in  this  country. 
Here  If  one  builds  a  dam  upon  his  own  premises,  and 
thus  holds  back  and  accumulates  the  water  for  his 
benefit,  or  if  he  brings  water  upon  his  premises  into  a 
reservoir,  iu  case  the  dam  or  the  banka  of  the  reser- 
voir give  way,  and  the  lands  of  a  neighbor  are  thus 
flooded,  he  is  not  liable  for  the  damage  without  proof 
of  some  fault  or  negligence  on  his  part.  Ang.  Water- 
courses, S  886;  Laphan  v.  Curtis,  6  Vt.  871;  Todd  v. 
CocheU,  17  Cal.  97;  Everett  v.  Hydraulic,  etc,  Co.,  28 
id.  225;  Shrewsbury  v.  Smith,  12  Cush.  177;  LiHnyston 
V.  Adams,  8  Cow.  176;  DaiUyv,  Mayor,  etc.,  of  N.  Y., 
8  Hill,  631;  8.  C,  2  Denio,  488;  PixUy  v.  Clark,  85  N. 
Y.  620,  624;  Sheldon  v.  Sherman,  42  Id.  484." 

The  true  rule  is  laid  down  in  the  case  of  Livingston 
V.  Jdams,  as  follows :  '*  Where  one  builds  a  mill-dam 
upon  a  proper  model,  and  the  work  is  well  and  sub- 
stantially done,  he  is  not  liable  to  an  action  though  it 
break  away,  in  consequence  of  which  his  neighbor's 
dam  and  mill  below  are  destroyed.  Negligence  6h(^uld 
l>e  shown  in  order  to  make  him  liable." 

In  Marshall  v.  Wehoood,  Beasley,  C.  J.,  says :  "  The 
fallacy  in  the  process  of  argument  by  which  judgment 
is  reached  In  the  case  of  Rylands  v.  Fletcher,  appears 
to  me  to  consist  in  this,  that  the  rule,  mainly  appli- 
cable to  a  class  of  cases,  which  I  think  should  be  re- 
garded as  in  a  great  degree  exceptional,  is  ampli- 
fied and  extended  into  a  general,  if  not  universal,  prin- 
ciple." 

In  Garland  v.  Towne,  Ladd,  J.,  referring  to  the  case 
of  Rylands  v.  Fletcher,  says :  '*  I  am  not  aware  that 
any  court  this  side  of  the  Atlantic  has  gone  so  far  as 
this,  and  I  apprehend  it  would  be  a  surprise,  not  only 
to  that  large  class  of  our  people  engaged  in  various 
mdnufaoturing  operations,  who  use  water-power  to 
propel  their  maohinery,and  for  that  purpose  maintain 
reservoirs,  but  to  the  legal  profession,  to  hold  that  In 
case  of  the  breaking  away  of  such  reservoirs,  there  is 
no  question  of  care  or  negligence  to  be  tried,  but  that 
he  who  has  thus  accumulated  water  in  a  non-natural 
state,  on  his  own  premises,  is  liable  at  all  events,  as 
matter  of  law,  in  case  it  escapes,  for  t^e  damage 
caused  by  it.  As  a  general  proposition.  It  is  safe  to 
say  that  the  owner  of  the  land  has  a  right  to  make 
reasonable  use  of  his  property,  and  that  right  extends 
as  well  to  an  unlimited  distance  above  the  earth's  sur- 
face as  to  an  unlimited  distance  below.'" 

See  also  Whart.  Neg.  984;  Ang.  Water-courses.  886; 
Washb.  Easem.,  ch.  8,  S  7 ;  Jones  v.  R,  Co.,  27  Vt. 
899. 

If  a  man  erect  a  mill  upon  a  stream  of  water,  and 
build  a  dam  wholly  upon  his  own  land  in  order  to  ap- 
ply the  weight  and  power  of  the  water  to  the  propel- 
ling of  his  mill,  or  If  he  erect  tanks  or  basins  to  retain 
water  for  the  irrigation  of  his  land,  it  seems  a  severe 
rule  to  put  upon  him  the  strict  and  unbending  obliga- 
tion of  an  insurer,  to  hold  him  liable  for  any  injury 
whatever  which  may  result  from  the  escape  of  the 
water,  whether  in  the  construction  and  maintenance 
of  the  works  he  was  negligent  or  not.  As  a  general 
rule, those  who  engage  in  an  undertaking  attended  with 
risks  to  their  neighbors  are  answerable  for  the  con- 
duct of  that  undertaking  with  diligence  proportioned 
to  the  apparent  risk,  and  this  would  seem  to  be  the 
better  rule.  Where  one  places  a  steam-boiler  upon 
bis  premises,  and  operates  the  same  with  care  and 
skill,  so  that  it. Is  no  nuisance,  in  the  absence  of  proof 
of  fault  or  negligence  upon  his  part,  he  is  not  liable  for 
damages  to  his  neighbor,  occasioned  by  the  explosion 
of  his  boiler.  Losee  v.  Buchanan,  supra.  A  railway 
company  may  bring  upon  its  lauds  locomotive  engines, 
and  if  notwithstanding  the  best  practicable  care  and 
caution,  aud  the  use  of  the  best  approved  appliances, 
sparks  escape,  aud  fire  the  property  of  the  adjacent 
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laud-owners,  the  company  will  not  be  held  for  the 
oousequenoes.  So  with  fires  neoessarily  employed  in 
the  clearing  of  laud,  aud  for  domestic  purposes ;  in  the 
aooumulatioQ  of  materials  for  building  of  dwelling- 
houses,  or  other  necessary  structures  on  the  laud,  for 
the  enjoyment  thereof. 

In  the  first  place  then  we  do  not  regard  the  rule  in 
Rylanda  v.  Fletcher  as  having  any  application  to  a 
case  of  this  kiud,  and  if  it  had  we  are  unwilling  to 
recognize  the  arbitrary  and  absolute  rule  of  responsi- 
bility tt  declares,  to  the  full  extent  at  least  to  which 
its  general  statement  would  necessarily  lead. 

The  case  of  Maaoii  v.  HiU,  5  Barn.  A  Adol.  11,  is  in 
no  respect  inconsistent  with  the  view  ^we  have  ex- 
pressed, aud  we  cannot  see  how  it  can  be  supposed  to 
have  any  Important  bearing  on  the  case. 

The  only  case  cited  by  the  defendants  in  error 
which  would  seem  to  sustain  their  view  of  this  case  is 
the  rather  recent  case  of  Pennington  v.  Brinitop  Coal 
Co.,  L.  R.,  5  Ch  Div.  769,  where  an  injunction  was 
granted  to  restrain  the  coal  company  from  pumping 
water  from  their  colliery  into  Borsdaue  brook,  by 
means  whereof  the  water  used  in  the  plaiutifiTs  cot- 
ton-mill was  corrupted.  The  claim  in  that  case  how- 
ever included  the  distinct  assertion  by  the  plaintiff  of 
a  prescHptive  right  to  the  use  of  the  water  for  the 
supply  of  his  boilers,  and  for  the  other  purposes  of  the 
mill  in  its  natural  purity.  That  the  plaintiff  had  all 
the  rights  of  a  riparian  owner,  and  also  a  right  by  pre- 
scription, was  conceded.  Upon  this  the  court  granted 
an  injunction.  What  the  plaintiff's  rights  as  a  ripa- 
rian owner  were,  was  not  separately  discussed  in  the 
judgment  of  the  court.  Indeed  that  question  was  not 
disscussed  at  all,  and  cannot  be  said  to  have  been  de- 
cided, t>ecau8e  as  we  have  said,  the  defendant  con- 
ceded the  prescriptive  right.  The  opinion  of  the  court 
(Fry,  J.)  is  wholly  occupied  with  the  discussion  of  a 
question  which  is  irrelevant  here,  whether  where  the 
right  is  conceded,  damages  might  or  should  be  awarded 
in  lieu  of  the  injunction.  As  the  question  now  under 
consideration  was  neither  discussed  nor  decided,  we 
cannot  see  how  the  case  can  be  supposed  to  have  any 
importance  here.  If  it  be  assumed  however  that  it 
was  decided  upon  the  plaintiffs  rights  as  a  riparian 
owner  alone,  we  think  the  case  was  not  well  consid- 
ered. The  authorities  cited  by  the  learned  judge,  in 
that  view,  certainly  do  not  sustain  him. 

There  is  a  well-known  line  of  cases  in  Pennsylvania 
and  elsewhere  which  decide  that  a  stream  of  water 
may  not  be  fouled  by  the  introduction  into  it  of  any 
foreign  substance,  to  the  damage  and  injury  of  the 
lower  riparian  owners.  Hotpell  v.  McCoy^  8  Rawle, 
266;  Barclay  v.  Com.,  25  Penn.  St.  608;  MoCallumy, 
Oermantown  Water  Co.,  54  id.  40;  Wood  v.  Sutdijfe,  16 
Jur.  76;  Wood  v.  Waud,  3  Exch.  748;  8t.  Helen  Smelt- 
ing Co.  V.  Tipping,  4  Best  &  8.  608;  S.  C,  11  H.  L.  642, 
are  cases  of  this  kind.  But  we  do  not  understand  the 
principle  of  these  cases  to  be  denied,  and  we  think 
they  are  not  pertinent  to  the  question  now  under  con- 
sideration. The  defendants  introduced  nothing  into 
the  water  to  corrupt  it.  The  water  flowed  into 
Meadow  brook  just  as  it  was  found  in  the  mine.  Its 
impurities  were  from  natural,  and  not  from  artificial 
causes.  It  may  be  said,  that  if  the  mines  had  not  been 
opened,  the  water  which  fiowed  into  the  stream  would 
have  been  pure;  but  as  Chief  Justice  Lewis  said  in 
Wheatley  v.  Baugh,  25  Penn.  8t.  682:  *'Tbe  law  has 
never  gone  so  far  as  to  recognize  In  one  man  the  right 
to  convert  another*8  farm  to  his  own  use  for  the  pur- 
pose of  a  filter.'* 

In  the  case  of  New  Boston  Coal  Co.y.  Pottsville  Water 
Co.,  64  Penn.  Penn.  St.  164,  a  question  of  a  somewhat 
similar  nature  was  sought  to  be  raised  in  this  court, 
but  the  cause  was  determined  on  other  grounds,  and 
the  question  referred  to  was  not  decided.    No  case  in 


Pennsylvania  has  been  brought  to  our  notice  in  whioh 
the  precise  question  appears  to  have  been  decided. 

As  the  discharge  of  mine  water  is  incident  to  all 
mining, it  is  probable  that  there  is  scarcely  a  stream  in 
the  mining  regions  of  Labkawanna  county  which  is 
not,  to  a  greater  or  less  extent,  similarly  affected ;  but 
adopting  the  language  of  our  Brother  Paxsou  in  his 
dissenting  opinion  (6  Wkly.  N.  Cas.  100) :  "The  popu- 
lation, wealth,  and  improvements  are  the  result  of 
mining,  and  of  that  alone.  The  plaintiffs  knew,  when 
they  purchased  their  property,  that  they  were  in  a 
mining  region.  They  were  in  a  city  born  of  mining 
operations,  and  which  had  become  rich  and  populous 
aa  the  result  thereof.  They  knew  that  all  mountain 
streams  in  that  section  were  affected  by  mine  water, 
or  were  liable  to  be.  Having  enjoyed  the  advantages 
which  coal  mining  confers,  I  see  no  great  hardship, 
nor  any  violence  to  equity,  in  their  also  accepting  the 
inconveniences  necessarily  resulting  from  the  busi- 
ness." 

We  are  of  opinion,  for  the  reasons  stated,  this  judg- 
ment should  be  reversed.  It  is  with  the  greatest  re- 
luctance we  conclude  to  revise  and  reverse  a  former 
judgment  of  this  court.  We  feel  much  more  embar- 
rassed in  so  doing  because  of  the  well-known  ability 
and  learning  of  the  distinguished  judge  who  delivered 
the  previous  opinion,  and  of  the  fact  that  two,  at  least 
of  our  number  have  given  that  opinion  their  formal 
approval ;  but  a  majority  of  this  court,  as  it  is  now 
constituted,  satisfied  that  the  rule  laid  down  in  that 
opinion  and  judgment  is  a  wrong  one,  feel  constrained 
to  adopt  a  different  rule,  and  enter  a  different  judg- 
ment. The  view  which  we  have  taken  of  this  case  ren- 
ders it  unnecessary  that  we  should  consider  the  other 
errors  assigned. 

The  judgment  Is  reversed. 

Mercur,  C.  J.,  aud  Gordon  and  Tronkey,  JJ.,  dis- 
sent. 


UNITED  STATE8  SUPREME  COURT  AB- 
STRACT. 

Indians— TREATIES  —  construction  —  obbbion  or 
ULNDS.— By  the  Treaty  of  1820,  between  the  United 
States  and  the  Choctaws,  the  latter  ceded  a  small  por- 
tion of  their  lands  east  of  the  Mississippi  to  the  foi^ 
mer,  in  part  payment  for  which  the  United  States 
ceded  to  them  a  tract  west  of  the  Mississippi— the  ex- 
pressed object  of  the  treaty  being  to  promote  the  civ- 
ilization of  the  Choctaws  by  establishing  schools  among 
them,  and  to  perpetuate  them  as  a  nation,  by  exchang- 
ing for  a  small  part  of  their  land  in  Mississippi  a  coun- 
try beyond  the  Mississippi ;  and  It  was  stipulated  that 
**  the  boundaries  hereby  established  between  the  Choc- 
taw Indians  aud  the  United  States,  on  this  [east]  side 
of  the  Mississippi  river,  shall  remain  without  altera- 
tion until  the  period  at  which  said  nation  shall  become 
so  civilized  and  enllghted  as  to  be  made  citizens  of  the 
United  States.*'  Afterward  It  became  desirable  to 
obtain  the  remaining  lands  held  by  the  Choctaws  east 
of  the  Mississippi,  and  great  pressure  being  brought  to 
bear  upon  them,  they  finally  consented  to  the  Treaty 
of  1880,  by  which  they  ceded  their  remaining  lands 
east  of  the  river,  and  In  pursuance  of  this  they  re- 
moved west  of  the  river  to  the  tract  before  ceded  to 
them.  No  payment  was  pretended  to  be  made  for  the 
lands  thus  taken ;  and  the  only  money  payments  se- 
cured by  the  Treaty  over  and  above  the  necessary  ex- 
pense of  moving  the  Indians,  providing  for  their  sub- 
sistence for  twelve  months  after  reaching  their  new 
homes,  and  paying  for  their  cattle  and  improvements, 
was  an  annuity  of  $20,000  for  twenty  years,  and  cer- 
tain sums  to  be  expended  for  education,  public  build- 
ings, and  furnishing  tools,  implements  aud  weapons  in 
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additiou  to  several  annaitles  secured  nnder  former 
treaties.  By  the  treaty  large  reservatioas  of  laud  east 
of  the  river  were  made,  and  those  Indians  desiring  to 
remain  and  become  citizens  of  the  United  States  were 
promised  grants  in  fee-simple,  after  a  certain  term  of 
settlement  thereon.  The  United  States  failed  to  ful- 
fill the  obligations  imposed  upon  it  by  this  treaty  iu 
various  particulars,  especially  as  to  the  lands  reserved ; 
and  as  to  some  of  the  claims,  but  not  all,  arising  from 
such  violations,  it  made  a  settlement  with  the  Indians 
In  making  which  advantage  was  taken  of  their  neces- 
sities. Held,  that  under  the  circumstances  the  award 
of  the  Senate,  under  the  Treaty  of  1866  (giving  to  the 
award  the  effect  of  prima  facie  evidence  of  the  correct- 
ness of  the  claim  thereby  reduced  to  judgment),  by 
which  the  United  States  was  required  to  account  to 
the  Cboctaws  for  all  the  pecuniary  benefits  derived 
from  the  land  ceded  by  the  act  of  1880,  was  a  fair,  just 
and  equitable  settlement,  and  the  amounts  thereby 
awarded  should  be  adjudged  due  in  this  action,  de- 
ducting the  amount  of  a  payment  made  on  account  of 
said  award  under  the  act  of  March  2, 1861.  Upon  this 
principle  of  settlement,  and  In  accordance  with  the 
award,  the  Cboctaws  are  ordered  to  receive  the  pro- 
ceeds of  the  sales  of  the  lauds  by  the  government,  de- 
ducting expenses  of  survey  and  sale,  and  reckoning  the 
unsold  portions  at  an  estimated  value  of  12>^  cents  per 
acre,  and  deducting  payments  and  expenditures  made 
under  the  Treaty,  but  disregarding  the  release  exe- 
cuted in  pursuance  of  the  settlement  referred  to. 
Held,  also,  a  mistake  having  been  made  by  the  gov- 
ernment In  surveying  the  territory  west  of  the  Mis- 
sissippi ceded  to  the  Indians*  so  that  a  large  tract  was 
excluded  therefrom  which  should  have  been  Included, 
that  the  value  of  this  should  be  paid  to.  the  Indians. 
Held,  also,  that  unpaid  annuities  due  under  treaties 
prior  to  that  of  1866  should  l>e  included  in  the  judg- 
ment. Nov.  16,  1886.  Choctaw  Nation  v.  United 
States.    Opinion  by  Matthews,  J. 

Municipal  corpobation— township  bonds— bona 
FiDB  HoiiDBB—RKGiTALS—BSTOPPBL— Illinois  act 
OF  March  80, 1869,  S  6.— The  supervisor  and  the  town 
clerk  of  the  town  of  Oregon,  111.,  under  section  6  of 
the  act  of  March  80,  3869,  providing  for  the  issuance  of 
bonds,  etc.,  in  aid  of  the  Ogle  k  Carroll  County  Rail- 
road Company,  by  towns  and  villages  along  its  route, 
are  the  officers  to  sign  the  bonds,  and  the  '*  corporate 
authorities  **  to  act  for  the  town  In  Issuing  them  to  the 
company,  and  are  the  persons  Intrusted  with  the  duty 
of  deciding,  before  issuing  the  bonds,  whether  the  con- 
ditions determined  at  the  election  authorizing  the  is- 
sue existed.  Having  certified  to  that  effect  iu  the 
bonds,  the  town  is  estopped  from  asserting,  as  against 
a  5onaJlde  holder,  that  the  conditions  prescribed  by 
the  popular  vote  were  not  compiled  with.  The  efl!ect 
of  section  6,  Illinois  act  of  March  30,  1868,  that  the 
election  to  pass  upon  the  Issuance  of  bonds,  etc.,  In  aid 
of  the  Ogle  k  Carroll  County  Railroad  Company,  by 
towns  along  the  route,  should  *'  be  held  and  con- 
ducted, and  returu  thereof  made,  as  is  provided  by 
law,*'  is  that  the  election  In  the  town  of  Oregon  could 
properly  be  conducted  in  t  he  manner  preecribed  by 
law  for  the  election  In  towns  of  town  officers,  viz.,  by 
a  moderator  and  the  town  clerk,  the  town  clerk  hav- 
ing given,  as  required  by  the  act,  the  prior  notice  of 
the  election,  and  the  return  of  the  election  being  filed 
in  the  office  of  the  town  clerk,  and  the  two  officers 
being  paid  by  the  town.  The  officers  of  a  town  organ- 
ised under  the  Illinois  Township  Oiganizatlon  Law 
are  one  supervisor,  two  justices  of  the  peace,  and  one 
town  clerk ;  and  where  the  supervisor  has  resigned 
December  80, 1870,  and  one  of  the  justices  March  2, 
1871,  his  successor  not  l>elng  elected  until  April  4, 1871, 
there  Is  on  April  8  a**  vacancy  "  in  the  office  of  super- 


visor, for  the  purpose  of  filling  it  under  section  1,  1 
Gross  St.  (8d  ed.)  I860,  ch.  103.  art.  7.  pp.  750.  761,  and  a 
vacancy  in  the  office  of  the  retiring  justice,  for  the 
purpose  of  the  town  clerk  and  the  other  justice,  as  the 
remaining  officers  of  the  appointing  board,  to  appoint 
a  supervisor  under  section  2  of  the  same  act.  The 
fraud  or  circumvention  intended  by  the  eleventh  sec- 
tion of  the  Illinois  statute  (1  Gross  St.  [3d  ed.  1869],  oh. 
78,  p.  462)  is  not  that  which  goes  merely  to  the  consid- 
eration of  the  instrument,  but  it  must  go  to  the  execu- 
tion or  making,  and  there  must  be  a  trick  or  device  by 
which  one  kind  of  instrument  is  signed  in  the  belief 
that  it  Is  of  another  kind,  or  the  amount  or  nature  or 
terms  of  the  instrument  must  be  misrepresented  to 
the  signer.  Query,  as  to  the  application  of  this  statute 
to  town  bonds  and  their  coupons.  Nov.  15,  1886.  Toton 
of  Oregon  v.  Jennings.    Opinion  by  Blatchford,  J. 

PUBIilO  liANDS-KJBANT  OF  1864  TO  NORTHERN  PA- 
CIFIC Railroad  Company  —  Indian  titus.— The 
grant  by  the  act  of  Congress  of  July  2,  1864,  to  the 
Northern  Pacific  Railroad  Company  of  lauds  to  which 
the  Indian  title  had  not  been  extinguished,  operated 
to  convey  the  fee  to  the  company,  subject  to  the  right 
of  occupancy  by  the  Indians.  The  manner,  time  and 
conditions  of  extinguishing  such  right  of  occupancy 
were  exclusively  matters  for  the  consideration  of  the 
government,  and  could  not  be  Interfered  with,  nor  put 
In  contest  by  private  parties.  The  agreement  of  the 
Sisseton  and  Wahpeton  bands  of  Dakota  or  Sioux  In- 
dians for  the  relinquishment  of  their  title  was  ac- 
cepted on  the  part  of  the  United  States  when  it  was 
approved  by  the  secretary  of  the  interior,  on  the  19th 
of  June,  1873.  That  agreement  stipulating  to  be  bind- 
ing from  its  date.  May  19,  1873,  and  the  Indians  having 
retired  from  the  lands  of  their  reservations,  the  relin- 
quishment of  their  title,  so  far  as  the  United  States 
are  concerned,  held  to  have  then  taken  place.  Upon  the 
definite  location  of  the  line  of  the  railroad  on  the  26th 
of  May.  1873,  the  right  of  the  company,  freed  from  any 
incumbrance  of  the  Indian  title,  immediately  attached 
to  the  alternate  sections ;  and  no  pre-emptive  right 
could  be  initiated  to  the  land,  so  long  as  the  Indian 
title  was  unextinguished.  When  the  general  route  of 
the  road  provided  for  In  section  6  of  the  act  of  July  2, 
1864,  was  fixed,  and  Information  thereof  was  given  to 
the  land  department  by  the  filing  of  a  map  thereof 
with  the  secretary  of  the  interior,  the  statute  with- 
drew from  sale  or  pre-emption  the  odd  sections  to  the 
extent  of  forty  miles  on  each  side  thereof;  and  by 
way  of  precautionary  notice  to  the  public,  an  execu- 
tive withdrawal  was  a  wise  exercise  of  authority.  The 
general  route  may  be  considered  as  fixed  when  its 
general  course  and  direction  are  determined,  after  an 
actual  examination  of  the  country,  or  from  a  knowl- 
edge of  it,  and  It  Is  designated  by  a  line  on  a  map, 
showing  the  general  features  of  the  adjacent  country, 
and  the  place  through  or  by  which  it  will  pass.  That 
part  of  section  8  of  said  act  which  excepts  from  the 
grant  lands  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  to  which  pre- exemption  and  other 
rights  and  claims  have  not  attached,  when  a  map  of 
definite  location  has  been  filed,  does  not  Include  the 
Indian  right  of  occupancy  within  such  **  other  rights 
and  claims; "  nor  does  it  Include  pre-emptions, where 
the  sixth  section  declares  that  the  land  shall  not  be 
subject  to  pre-emption.  Nov.  15, 1886.  Buttz  Y.North' 
em  Pac</lc  R.  Co.    Opinion  by  Field,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

EYIDSNOS— AGE  OF   WRITING — KXPBRTS.— The   age 

or  date  of  the  actual  execution  of  a  written  paper  is 
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not  aqaestiwii  of  science,  skill  or  trade,  uorone  of  the 
like  kind,  upon  which  a  witness  may  testify  and  give 
bis  opinion  as  an  expert  upon  its  mere  inspection. 
Greenleaf  thus  states  the  case:  **  On  questions  of  sci- 
ence, skill  or  trade,  or  others  of  the  like  kind,  persons 
of  skill,  sometimes  called  experts,  may  not  only  tes- 
tify to  facts,  but  are  permitted  to  give  their  opinions  in 
evidence."  1  Greenl.  Ev.,  $  440.  Having  examined  the 
books  as  thoroughly  as  the  time  at  my  disposal  will  per- 
mit,and  failed  to  find  any  case  involving  facts'similar  to 
to  those  of  this  case,  and  none  being  cited  by  counsel, 
the  question  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  and  judgment  must  be  determined  in 
the  main  by  original  considerations.  I  have  found 
two  cases  however  which  will  be  cited  as  worthy  of 
some  consideration  in  support  of  the  conclusion  to 
which  I  have  arrived.  The  case  of  Clark  v.  Bruce,  12 
Hun,  271,  was  brought  upon  three  promissory  notes. 
Tne  statute  of  limitations  was  set  up  as  a  defense. 
The  plaintiif  relied  upon  certain  partial  payments  in- 
dorsed thereon.  Stephen  Lockwood  was  called  as  a 
witness  by  the  defendant,  and  testified  *'  that  he  was 
and  had  been  an  attorney  for  over  twenty  years ;  that 
in  his  business  he  had  had  occasion  to  examine  old 
and  new  writings,  and  to  examine  when  they  were 
claimed  not  to  be  genuine;  and  that  he  had  examined 
the  notes  in  suit,  and  the  indorsements  on  them  of 
18th  June,  1858,  and  Sd  Januaiy,  1862.  He  was  then 
asked :  '  In  your  opinion,  were  the  indorsements  of 
June  13  upon  those  notes  written.as  long  ago  as  they 
bear  date?'  He  was  also  asked:  'Are  the  indorse- 
ments of  13th  June,  1858,  and  3d  January.  1862,  written 
with  the  same  pen  and  ink?  *  The  defendant  also  of- 
fered to  show  by  the  witness  that  each  of  the  indorse- 
ments, in  the  opinion  of  the  witness,  was  written  at  a 
more  recent  time  than  its  date,  and  that  they  were  all 
written  within  two  years  past,  judging  from  the  ap- 
pearance or  the  writing  and  ink.*'  Upon  objection, 
the  evidence  was  rejected.  There  was  a  judgment  for 
the  plaintiff.  Upon  appeal,  the  Supreme  Court  say: 
**  The  questions  and  offer  called  for  the  opinion  of  the 
witness.  He  was  not  asked  to  state  facts— to  describe 
the  appearance  of  the  indorsements  in  any  respect — 
but  to  give  an  opinion  as  to  the  time  when  the  indorse- 
ments were  made,  based  upon  the  appearance  of  the 
writing  and  the  ink.  What  was  the  appearance  of  the 
writing  and  the  ink  does  not  appear  by  the  evidence. 
We  do  not  think  the  witness  had  shown  himself  to  be 
an  expert  on  that  subject.  To  judge  of  the  genuine- 
ness of  handwriting— that  is,  to  judge  whether  it  was 
written  by  the  person  whose  handwriting  it  purports  to 
be — is  one  thing;  to  determine  its  age  from  its  ap- 
pearance is  quite  another.  The  witness  may  have  had 
occasion  to  pass  upon  the  genuineness  of  many  writ- 
ings, old  and  new,  and  yet  never  have  been  called  on 
to  form  an  opinion  from  the  appearance  of  handwrit- 
ing as  to  whether  or  not  ic  was  written  at  the  time  it 
bore  date.  «  ♦  ♦  We  think  the  objection  was  prop 
erly  sustained.**  The  other  case  is  that  of  EUlngwood 
T.  Bragg,  52  N.  H.  290.  I  will  quote  only  a  part  of  the 
syllabus :  •*  Upon  the  question  of  whether  a  long  ac- 
count upon  a  partv*s  books  was  written  at  different 
times,  as  it  purported  to  be,  or  whether  it  was  all  writ- 
ten with  the  same  pen  and  ink,  and  at  the  same  time,  a 
witness  testified  that  he  had  been  in  practice  as  a  law- 
yer some  forty  years,  and  had  about  the  same  expe- 
rience as  lawyers  in  general  in  the  examination  and 
comparison  of  handwritings;  that  he  had  been  en- 
gaged in  one  or  two  cases  which  had  led  him  particu- 
larly to  examine  and  compare  handwritings,  but  he 
did  not  claim  to  be  able  to  give  an  opinion  upon  which 
any  great  reliance  could  be  placed.  Held,  that  the  ad- 
mission of  the  witness  to  testify  as  an  expert  was  er- 
roneous." A  new  trial  was  granted.  Whatever  read- 
ing, examination  and  reflection  I  have  been  able  to 


give  to  the  case  has  led  me  to  the  conclusion  that  it 
does  not  present  a  question  of  science,  skill  or  trade, 
nor  one  of  a  like  kind.  In  other  words,  I  do  not  think 
that  any  amount  of  science,  study  or  skill  would  eu- 
pble  a  person,  by  mere  inspection,  to  judge  or  testify  of 
the  age  of  handwriting  with  that  accuracy  necessary  to 
its  value  or  safety  In  judicial  proceedings.  The  ap- 
pearance of  a  written  paper,  some  years,  or  even 
months,  old,  will  depend  greatly  upon  the  color,  kind 
and  quality  of  the  ink  used,  and  greatly  upon  the  re- 
ceptacle or  place  where  the  paper  has  been  kept — 
whether  excluded  from  the  air  or  sunshine;  whether 
in  a  dry  or  damp,  hot  or  oool,-plaoe ;  and  other  condi- 
tions, the  knowledge  of  which  must  be  derived  from 
sources  other  than  inspection.  Again,  there  is  no  reo- 
ognized  science  or  trade  in  which  it  can  be  said  to  be 
necessary  that  persons  engaged  in  it  should  be  skilled 
in  detecting  the  age  of  writings  by  inspection.  The 
science  of  the  law  perhaps  comes  nearer  to  it  than  any 
other,  and  the  instances  in  which  it  becomes  necessary 
or  even  useful,  that  the  legal  practitioner  should  pos- 
sess such  skill,  are  very  rare.  Neb.  Sup.  Ct.,  Oct.  27, 
1886.    Cheiuy  v.  Dunlap,    Opinion  by  Cobb,  J. 

HBAB8AY— IDBKTITY— C1.AIM  UNDER  WIIX.— 

One  seeking  to  establish  title  under  a  will  cannot 
prove  her  identity  by  unrelated  persons,  acquainted 
with  the  family,  and  its  history,  by  information  de- 
rived from  members  of  the  family.  The  declarations 
of  different  members  of  the  family  that  are  deceased 
can  be  proved,  but  if  they  are  alive  they  must  them- 
selves be  called.  The  party  herself  is  competent.  The 
appellee  undertook  in  the  court  below  to  prove  her 
identity  as  the  Mrs.  Henderson,  now  Mrs.  Gagonl,  by 
N.  P.  Moss,  who  swore  that  he  had  known  Qeorge  8. 
Badger  and  wife,  Jane  D.  Chitwood,  and  Mary  A. 
Gagonl  for  about  fifteen  years,  and  that  from  the 
family  history  derived  from  these  parties  he  knew 
that  Mrs.  Henderson,  named  In  the  will  of  Baker 
Woodruff,  was  Mrs.  Gagoni,  the  appellee.  Mr.  Green- 
leaf,  in  the  first  volume,  S  103,  of  his  work  on  Evi- 
dence, says :  **  But  the  rule  is  now  settled  that  the  law 
resorts  to  hearsay  evidence,  in  cases  of  pedigree,  upon 
the  ground  of  the  interest  of  the  declarants  in  the  per- 
son from  whom  the  descent  is  made  out,  and  their 
subsequent  interest  in  knowing  the  connections  of  the 
family.  The  rule  of  admission  is  therefore  restricted 
to  the  declarations  of  deceased  persons  who  were  re- 
lated by  blood  or  marriage  to  the  person,  and  there- 
fore interested  in  the  succession  In  question;  smd 
I  genera)  repute  In  the  family,  proved  by  a  surviving 
member  of  it,  has  been  considered  as  falling  within 
the  rule.**  It  is  only  in  the  instance  that  the  declar- 
ant is  dead,  and  was  related  to  the  person  in  question 
by  blood  or  marriage,  that  his  declarations  as  to  the 
relationship,  and  the  degree  of  it,  of  such  person  can 
be  proved  by  third  persons;  and  any  other,  whether 
related  or  not,  if  otherwise  competent  as  a  witness, 
who  heard  such  declarations,  may  prove  them.  If 
however  such  relationship  Is  attempted  to  be  proven 
by  the  general  repute  in  the  family,  and  not  by  the 
declarations  of  its  deceased  members,  then  the  proof 
must  be  confined  to  the  surviving  members  of  It.  If 
the  declarant  is  not  dead,  then  it  is  not  competent  to 
prove  his  declarations,  because  he  can  himself  testify 
to  the  fact,  which  is  the  best  testimony.  The^ record 
does  not  show  that  these  declarants  were  dead,  nor  that 
they  were  related  to  the  devisor.  They  were  all,  as  far 
as  the  record  shows,  competent  to  swear  to  the  fact  in 
question;  and  if  their  evidence  was  desired,  they 
should  have  been  Introduced  as  witnesses,  in  person  or 
by  deposition.  Besides  the  appellee  was  herself  a  com- 
petent witness  to  prove  the  facts.  She  was  not  Intro- 
dnced  at  all.  Ky.  Ct.  App.,  Oct.  28,  1886.  Dupoygter 
V.  ChigonL    Opinion  by  Bennett,  J. 
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RS8  OIWPJB—NIBOLIOKNOB— PROXIMATE  GAU8B. 

•-(1)  In  an  action  to  recover  damages  for  death  oanaed 
by  negligence,  declarations  of  the  deceased  as  to  the 
oaase  of  the  injury  sustained,  made  after  he  had  re- 
turned home,  and  more  than  thirty  minutes  after  the 
accident,  are  not  admissible  as  part  of  the  res  gesUz. 
It  is  difficult,  If  not  impossible,  to  say  definitely  what 
constitutes  a  part  of  the  rea  gtHioB.  No  absolute  rule 
is  or  can  be  established  in  relation  thereto.  A  discre- 
tion is  and  must  be  reposed  in  the  court,  and  there- 
fore each  case  must  largely  depend  upon  the  circum- 
stances surrounding  the  transaction  or  res  gesto.  If 
the  proposed  evidence  is  merely  a  narration  of  a  past 
occurrence,  then  it  cannot  be  received  as  proof  of  the 
existence  of  such  occurrence.  1  Greenl.  Ev.,  §9  108- 
110.  The  res  gtaUz  or  transaction  was  the  accident, 
and  how  it  occurred.  It  is  not  essential  that  the  de- 
claration sought  to  be  introduced  in  evidence  was  ut- 
tered at  the  identical  time  the  accident  occurred,  but 
if  made  soon  afterward,  and  explanatory  thereof,  it  is 
admissible.  State  v.  Jones,  64  Iowa,  849;  Insurance 
Co.  v.  Mosley,  8  Wall.  897.  In  the  former  the  deolara- 
tion  preceded  the  occurrence,  but  was  made  in  antici- 
pation of  it,  and  explanatory  of  a^  purpose.  In  the 
last  case  the  deceased,  for  a  proper  purpose,  left  his 
house  in  the  night-time,  and  immediately  upon  his 
returning  he  stated  that  he  had  fallen  down  stairs  and 
hurt  his  head.  This  evidence  was  held  admissible,  by 
a  divided  court ;  aud  In  People  v.  Davis,  66  N.  Y.  102, 
it  said  in  relation  thereto,  that  *'  what  may  be  re- 
garded as  a  part  of  the  res  gestm  was  certainly  carried 
to  its  utmost  limit  by  a  majority  of  the  court.*'  We 
are  however,  we  thiulc,  asked  to  go  a  step  further 
than  that  case.  lu  the  cited  case  the  deceased  left 
his  bed,  and  passed  out  of  his  house  for  a  certain  pur- 
pose; and  when  he  came  back,  said  that  in  accom- 
plishing such  purpose  he  had  fallen  down  stairs,  etc. 
It  seems  to  us  that  the  declaration  may  be  said  to  be 
explanatory  of  what  occurred  during  his  necessary  ab- 
sence; and  while  it  may  be  difficult  to  draw  a  sharp 
distinction  between  that  case  and  the  one  at  bar,  still 
we  think  there  is  a  marked  diflference.  In  this  case  it 
does  not  appear  when  the  deceased  left  home,  or  that 
he  left  there  for  the  accomplishment  of  an  avowed 
purpose.  He  did  not  voluntarily  and  of  his  own  ac- 
cord, return  home  after  the  accident,  but  he  was  taken 
home  by  others;  and  the  declaration  sought  to  be  in- 
troduced was  nut  made  on  his  own  motion,  as  explan- 
atory of  either  his  absence  or  the  condition  he  was  in. 
We  feel  constrained  to  hold  that  the  evidence  sought 
to  be  introduced  does  not  constitute  a  part  of  the  res 
i/esto,  and  is  therefore  not  admissible.  People  v.Davis, 
9UprcL  (2)  If  this  had  not  been  done,  the  accident 
would  not  have  occurred.  The  engine  might  have 
stood  on  the  track  until  doomsday,  and  the  plaintifiTs 
hand  could  not  have  possibly  got  under  the  driving 
wheel.  It  is  claimed  however  that  when  an  act  is  ille- 
gal or  mischievous,  and  thereby  another  person  is 
damaged,  that  the  *'  disposition  of  the  courts  is  to 
make  the  party  liable  for  consequences  following 
from  the  illegal  act,  although  they  be  very  remote.*' 
Sedg.  Dam.,  marg.  p.  88.  The  cases  referred  to,  and 
upon  which  this  doctrine  is  based,  are  materially  dif- 
ferent from  this.  We  are  also  referred  to  Quille  v. 
Swan,  19  Johns.  381,  In  that  case  an  aeronaut  made 
an  ascension  in  a  balloon,  which  accidentally  de- 
scended into  the  plaintilTs  garden,  and  a  great  crowd 
of  persons  ran  to  the  balloon,  and  trampled  down  and 
destroyed  the  plaintiff's  vegetables;  and  he  was  per- 
mitted to  recoTer,  upon  the  ground  that  the  aeronaut 
knew  that  he  couid  not  so  control  the  balloon  as  to 
descend  when  and  where  he  saw  proper,  and  therefore 
it  was  immaterial  that  he  descended  into  the  garden 
accidentally,  aud  that  he  should  have  known  that  his 


descent,  under  the  circumstances,  would  ordinarily 
and  naturally  draw  a  crowd,  and  therefore  he  was  re- 
sponsible for  damages.  We  are  also  referred  to  Byrne 
T.  Wilson,  which  after  considerable  search  we  found 
reported  in  15  Ir.  Law  Rep.  833;  and  also  Crowhurst 
V.  Amersham  Burial  Board,  4  Ex.  Div.  5.  This  case  we 
were  unable  to  find,  but  we  assume  the  point  decided 
is  correctly  stated  by  counsel.  These  cases,  it  seems 
to  us,  are  in  principle  like  the  *' Squib  "  case,  aud  that 
the  controverted  question  therein  was  the  remoteness 
of  the  cause  of  the  accident;  that  is,  whether  the  first 
wrong-doer  or  some  other  person  was  liable ;  aud  the 
holding  in  this  class  of  cases  is  that  the  first  wrong- 
doer, or  the  person  who  first  threw  the  squib  is  liable, 
although  some  one  else  may  have  thrown  it  at  the  per- 
son injured.  We  do  not  think  such  rule  can  possibly 
obtain  in  this  class  of  cases.  The  throwing  of  the 
squib  was  the  proximate  cause  of  the  accident,  and  in 
the  case  at  bar  the  moving  of  the  engine  was  such 
proximate  cause ;  and  the  fact  that  the  engine  stood 
on  the  track  did  not  cause  the  accident,  or  in  fact 
contribute  thereto.  Iowa  Sup.  Ct.,  Oct.  29,  1880. 
Armil  v.  Chicago,  B.  A  Q.  B.  Co,  Opinion  by  Seevers, 
J. ;  Beck,  J.,  dissenting. 

EXPERT— GONTHOLIilNO     TRAIN— NEGUGENCE 

—DUB  GARB  ON  SUFFERER'S  PART.— The  Opinion  of  an 
expert  as  to  whether  freight  trains  crossing  a  certain 
place  where  there  was  a  sag,  a  ''hog*s  back,"  and  then 
a  down  grade,  should  have  been  controlled  when  the 
fore  part  was  on  the  "hog's  back,"  by  applying  che 
brakes  at  the  front,  rather  than  at  the  rear,  is  not  ad- 
missible. Conceding  that  the  brakes  should  be  ap- 
plied, we  think  it  is  for  the  jury  to  say  to  what  part 
of  the  train  such  application  should  be  made.  When 
the  train  began  the  ascent  of  the  "hog's  back  *'  there 
would  be  slack,  and  when  it  went  over  and  pitched 
down  the  grade  the  slack  would  be  exhausted  in  a 
greater  or  less  period  of  time.  Now  if  either  end  of 
the  train  was  held  back,  the  tendency  would  be  to 
ease  the  train,  and  make  the  jerk  or  tension  less  than 
it  would  otherwise  be.  We  mean,  of  course.  If  the 
brakes  were  applied  to  the  rear  end,  as  that  portion 
went  down  the  sag.  Whether  the  train  would  be 
more  likely  to  break  In  two  if  brakes  were  not  applied 
to  the  front  part  of  the  train,  or  whether  it  was  safe 
and  prudent  to  do  so,  it  seems  to  us,  the  facts  being 
shown,  could  be  determined  by  the  jury  as  well  as  by 
the  witness.  The  evidence  in  question  we  think  is 
similar,  if  not  identical,  in  principle  as  that  held  inad- 
missible in  Hamilton  v.  Des  Moines  Val.  R.  Co.,  36 
Iowa,  81;  Muldowney  v.  Illinois  Cent.  R.  Co.,  id.  462; 
Way  V.  Same,  40  id.  341;  Belair  v.  Chicago  &  N.  W. 
R  Co.,  43  id.  667;  MoKean  v.  Burlington,  C.  R.  &  N. 
R.  Co.,  55  id.  198.  The  question  as  to  the  proper  posi- 
tion of  brakemen  on  a  train  is  materially  different, 
and  so  is  the  question  as  to  the  possibility  of  so  con- 
trolling a  train  as  to  avoid  injuring  stock  on  the  track 
which  came  thereon  within  a  certain  distanee  of  the 
train,  and  so  is  the  proper  constmctlon  of  cars,  under 
the  circumstances  appearing  in  Baldwin  v.  Cedar  Rap- 
ids, I.  A  P.  R.  Co.,  50  Iowa,  680;  and  therefore  that 
case  and  Cincinnati  A  Z.  R.  Co.  v.  Smith,  22  Ohio  St. 
246,  and  Bellefontoine  &  I.  R.  Co.  v.  Bailey,  11  id.  333, 
are  distinguishable.  (2)  A  brakeman  on  a  freight 
train  was  found  dead  on  the  track,  having  been  thrown 
from  the  train  apparently  by  the  same  separating  aud 
breaking  In  two.  About  a  minute  before  he  was  at 
his  post  attending  to  his  duties,  and  there  was  evi- 
dence that  he  was  experienced  and  of  good  habits. 
Held,  that  there  was  sufficient  evidence  of  due  care  on 
his  part  to  go  to  the  jury.  There  are  cases  which  hold 
when  the  evidence  wholly  fails  to  show  that  the  de- 
ceased was  using  due  care  that  there  cannot  be  a  re- 
covery.   Corcoran  v.  Boston  &  A.   R   Co.,  133  Mass. 


Digitized  by 


Google 


518 


THE  ALBANY  LAW  JOURNAL. 


507;  Rilej  v.  Railroad  Co.,  135  id.  282.  It  has  been 
said  that  '*  when  the  oiroumstanoes  point  just  as  much 
to  the  ne^ligenoe  of  the  deceased  as  to  its  absence,  or 
point  in  either  direction,  the  plaintiff  shoold  be  non- 
suited.** Cordell  v.  New  York  Cent.  &  H.  R.  R.  Co., 
75  N.  Y.  330.  This  court  however  has  held  that  the 
jury  may  infer  due  care  under  circumstances  quite 
similar,  if  not  in  principle  identical,  with  the  case  at 
bar.  Greeuleaf  v.  Illinois  Cent.  R.  Co.,  29  Iowa,  U. 
See  also  Allen  t.  WilUrd,  57  Peun.  St.  380 :  Gay  v. 
Winter,  34  Cal.  153;  Strong  v.  City  of  Steven's  Point, 
22  K.  W.  Rep.  425.  This  last  case  is  much  like  the 
case  at  bar.  We  are  not  prepared  to  say  that  there 
was  no  evidence  which  authorized  the  court  to  submit 
the  question  of  due  care  on  the  part  of  the  deceased 
to  the  jury,  who  had  the  right  to  consider  all  the  cir- 
cumstances, inoludiog  the  known  habits  of  the  de- 
ceased, and  the  instincts  of  self-preservation  with 
which  all  men  are  imbued.  If  the  cause  or  manner  of 
the  death  was  wholly  unknown,  it  may  be  a  difl'ereut 
rule  should  prevail.  Iowa  Sup.  Ct.,  Oct.  8.  1886. 
Bums  V.  Chicago,  M.  A  St.  P.  R.  Co.  Opinion  by 
Seevers,  J. 

FrAU1>— SETTINO  ASIDE  DEED— CONVEYANCE  TO  BE- 
TROTHED.—A  bill  in  equity,  alleging  the  plaintiff, 
being  a  widow,  and  engaged  to  marry  C,  was  per- 
suaded by  him  to  convey  to  him  certain  real  estate 
owned  by  her,  being  all  of  her  property,  under  a  prom- 
ise that  she  should  have  it  all  back,  and  as  much  more 
besides,  and  with  the  understanding  that  he  was 
merely  to  manage  it  for  the  benefit  of  herself  and  her 
children ;  that  they  afterward  married,  and  in  a  few 
years  he  died,  still  holding  the  title  to  said  property, 
and  having  meanwhile  collected  and  used  all  the  rents 
thereof;  and  that  his  children  by  a  former  wife  now 
claim  the  absolute  title  thereto;  and  asking  to  have 
the  deed  set  aside,  and  for  a  reconveyance  and  ac- 
counting, is  not  demurrable.  Mich.  Sup.  Ct.,  Oct.  28, 
1886.    Canity  v.  Carney,    Opinion  by  Champlin,  J. 

Homestead— HOTEi^—  Under  the  Constitution  of 
Wisconsin,  a  person  living  in  a  building^used  solely  as 
a  hotel,  which  is  erected  upon  a  parcel  of  land  from 
half  an  acre  to  an  acre  in  extent,  and  which  is  not 
situated  in  a  city  or  a  village,  is  entitled  to  a  home- 
stead exemption  therefor,  even  though  the  statute 
carrying  the  constitutional  provision  into  effect  limits 
the  exemption  to  land  **  used  for  agricultural  pur- 
poses.*' This  brings  us  to  the  question,  do  the  words 
'' used  for  agricultural  purposes,"  as  employed  in  the 
statute,  exclude  the  appellant  from  the  benefit  of  the 
homestead  exemption  therein  given?  To  ascertain 
the  literal  meaning  of  the  words  **  agricultural  pur- 
poses '*  resort  must  be  had  to  the  lexicons  for  defini- 
tions of '*  agriculture.**  Webster  tells  us  (accurately 
enough,  no  doubt)  that  it  is  *'  the  art  or  science  of 
cultivating  the  ground,  especially  in  fields  or  In  large 
quantities,  including  the  preparation  of  the  soil,  the 
planting  of  seeds,  the  raising  and  harvesting  of  crops, 
and  the  rearing,  feeding,  and  management  of  live- 
stock, tillage,  husbandry,  farming."  The  defendant 
did  none  of  these  things  on  his  Sullivan  land,  unless 
perhaps  be  kept  and  fed  bis  horse  there;  and  if  the 
literal  construction  of  the  statute  prevails,  he  bad  no 
hodiestead  rights  in  the  property,  unless  the  same 
were  saved  by  the  keeping  and  feeding  of  the  horse  on 
the  premises.  If  that  was  one  of  the  purposes  for 
which  he  used  the  premises,  it  must  be  conceded,  we 
think,  that  they  were  used  for  one  ^^^agricultural  pur- 
pose," at  least.  But  we  do  not  think  the  statute 
should  receive  a  literal  construction.  Our  Constitu- 
tion contains  an  imperative  mandate  to  the  Legisla- 
ture to  enact  exemption  laws.  It  is  ordained  in  arti- 
cle 1,  section  17,  of  that  instrument,  that  **  the  privil. 
ege  of  the  debtor  to  enjoy  the  necessary  comforts  of 


life  shall  be  recognized  by  wholesome  laws,  exempdnc 
a  reasonable  amount  of  property  from  seizure  or   sale 
for  the  payment  of  any  debt  or  Uabllity  hereafter  con- 
tracted."   This  provision  was  inserted  in  the  Coast i- 
tution  for  the  benefit  of  all  resident  debton,  and  mn 
exemption  law  which  protects  only  certain  classes  of 
debtors,    leaving    others    unprotected,     would     not 
be  a  compliance   with   the  constitutional    maodate. 
The  enactment  of  a  homestead  exemption  law  waa  al>- 
solutely   essential   to  the   proper   execution  of   aaeb 
mandate,  because  without  it  in  many  caset  debt.or8 
would  fail  to  realize  the  full  benefits  which  the  train- 
ers of  the  Constitution,  and  the  people  who  adopted 
it,  intended  they  should  receive  under  the  exemption 
laws  which   the  Legislature  was  required  to   enaot. 
Many  personal  property  exemptions  would   be  com- 
paratively valueless  to  a  debtor  unless  his  homestesul 
is  protected  from  seizure.    Moreover  a  home  is  one  of 
*' the  necessary  comforts  of  life,"  in  the  enjoyment  of 
which  the  Legislature  was  required  to  protect  every 
debtor.    The  homestead  exemption  law,  above  quoted^ 
was  enacted  pursuant  to  the  mandate  of  the  Consti- 
tion,  and  there  is  no  reason  to  doubt  that  the  Lee:isl»- 
tur  thereby  intended  fully  to  execute  such  mandate. 
By  such  statute  therefore  the  Legislature  intended  to 
exempt  to  every  debtor  in  the  State  the   homestesd 
which  he  owns  and  occupies,  with  a  specified  quantitjy 
of  land  appurtenant  thereto,  without  regard  to  the 
uses  to  which  he  puts  such  land,  or  the  business  he 
pursues  upon  it.    All  that  is  required  is  that  it  be  hi  a 
homestead,  and  the  statute  was  intended  to  protect 
the  owner  in  the  enjoyment  of  it.    The  fisherman  may- 
build  his  home  upon  the  barren  beach,  using  his  land 
only  for  the  spreading  of  his  nets  and  the  mooring  of 
his  vessels ;  or  the  hunter  may  build  his  home  in  a  for- 
est, and  make  no  use  whatever  of  his  land  appurten- 
ant to  his  dwelling  except  to  pass  over  it;  yet  we  en- 
tertain no  doubt  whatever  that  the  Legislature  in- 
tended, by  the  enactment  of  section  2963,   to  protect 
these  men  by  exempting  their  homestead  from  seiz- 
ure for  debt.    The  same  is  true  of  the   present  case, 
where  the   debtor  used  his  lands  appurtenant  to  his 
residence   exclusively  in    connection   with  his  hotel 
business.    It  would  be  a  gross  imputation  upon  either 
the  intelligence  or  honesty  of  the  Legislature— indeed 
of  many  Legislatures— to  say  that  in  this  case,  and  in 
the  cases  of  the  fisherman  and  hunter  above  suggested, 
no  exemption  was  intended ;  but  that  if  either  of  these 
owners  should  raise  a  bushel  of  beans  or  other  pro- 
duce annually  upon  his  land,  or  pasture  a  cow  upon  It, 
then   in  such  case  an  exemption  was  intended.    The 
first  homestead  exemption  law  was  enacted  in  July, 
1848,  at  the  first  session  of  the  Legislature  after  the 
adoption  of  the  Constitution.    It  has  been  amended 
from  time  to  time,  but  those  provisions  which  affect 
the  question  under  consideration  have  remained  nn- 
ohanged  to  the  present  time.    The  law  has  frequently 
been  before  the  courts  for  construction.    Before  this 
case   arose  the   unchallenged   practical  constmotion 
given  the  law  by  bar  and  bench  was  that  it^  secured  an 
exemption  to  every  owner  of  a  homestead,  without  re- 
gard to  the  uses  to  which  the  land  appurtenant  to  his 
dwelling  and  residence  might  be  put.    Now  however 
after   the  lapse  of  nearly  forty  years,  it  is  contended 
for  the  first  time,  so  far  as  we  are  advised,  certainly 
for  the  first  time  In  this  court,  that  a  debtor  owning  a 
homestead  outside  a  village  or  city  can  have  no  benefit 
of  the  homestead  exemption  law  unless  he  raises  pro- 
duce or   domestic  animals  on  his  land.    It  goes   for 
nothing   that  he  rears  a   family  upon    it,  and    that  a 
homestead  is  exempted  from  seizure  for  debt  chiefly 
to  enable  its  owner  to  do  so.    We  are  of  the  opinion, 
and  so   hold  that   the   practical    construction   at>ove 
mentioned  Is  the  true  one,  and  hence  that  the  defend- 
ant's Sullivan  property  was  exempt  from,  seizure  and 
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Bale  for  his  debts  while  he  owned  it.    Wis.  Sup.  Ct., 
Nov.  3, 1886.     Binzel  v.  Orogan.    Opinion  by  Lyou,  J. 


PORTRAIT   OF  CHIEF  JUSTICE  SPENCER  PRE- 
SENTED  TO  THE  STATE  BAR  ASSOCIATION, 

JUDGE  EARU  of  the  Court  of  Appeals,  has  pre- 
sented the  State  Bar  Association  an  elegant 
and  tmthfal  oil  portrait  of  Chief  Justice  Ambrose 
Spencer.  The  softness,  grace  and  accuracy  of  its  com- 
position, the  exquisite  blending  of  its  lights  and 
shades,  the  intellectual  expression  that  presides  orer 
it,  and  the  historic  memories  connected  with  its  orig- 
inal, give  it  inestimable  value. 

The  learned  and  distinguished  donor  is  tendered  the 
Bincere  thanks  and  gratitnte  of  an  organization,  one 
of  whose  primal  duties  is  the  preservation  in  various 
ways  of  the  memory  of  the  great  jurists  of  the  State 
of  New  York. 

The  Judicial,  legal  and  political  career  of  Ambrose 
Spencer  is  almost  unexampled  in  distinction  and  suc- 
oess.  He  was  a  brother-in-law  of  DeWitt  Clinton.  As 
a  statesman  and  political  leader,  he  stands  in  history 
next  to  his  great  brother-in-law. 

In  the  zenith  of  his  political  career,  his  '*bossism  '* 
beld  the  powers  and  towering  ambition  of  DeWitt 
Clinton,  and  Martin  Van  Buren,  largely  under  his 
control,  often  neutralizing  their  plans  in  advancing 
his  own. 

At  the  bar  he  was  the  compeer  of  Hamilton,  Burr, 
Van  Vechten,  Henry,  Josiah  Ogden,  Hoffman  and 
Wells.  His  judicial  brethren  were  Chancellors  Kent, 
Lansing,  Livingston,  Walworth,  and  Judge  Brook- 
hoist  Livingston. 

Mr.  Hammond,  in  his  political  history  of  the  State, 
says:  ''Ambrose  Spencer  was  truly  a  great  man,  not 
only  fond  of  power,  but  fond  of  exercising  it— one  of 
the  ablest  judges  in  the  nation.** 

He  was  a  deep,  accurate  thinker,  a  professional 
scholar,  familiar  with  the  classics  and  the  SBSthetics  of 
antiquity.  His  taste  was  refined,  largely  exercised  in 
the  study  of  the  literature  of  all  ages.  As  was  said  by 
RufusChoate,  **he  united  the  most  profound  knowl- 
edge of  law  with  perfect  literary  culture.  Literature 
to  him  was  of  essential  service;  it  quickened  his  in- 
genuity; it  rendered  his  logic  flexible;  it  enlarged  his 
mind  without  taking  from  him  the  power  to  narrow 
down  its  proportions  again  to  practical  legal  dimen- 
sions. In  every  way  he  made  literature  subservient 
to  law,  not  dominant  over  it.*' 

As  we  have  said  of  Judge  Spencer  on  another  occa- 
sion,he  combined, in  a  remarkable  degree,the  qualities 
of  a  great  judge.  He  occupied  a  seat  on  the  bench  of 
the  Supreme  Court  over  nineteen  years.  Many  vol- 
umes of  reports  in  which  his  opinions  are  preserved 
attest  the  extent  and  importance  of  his  judicial  labors. 
In  all  coming  time  the  lawyer  and  the  student  will 
discover  in  them  that  intellect  and  power,  that 
depth  of  investigation  and  wisdom,  which  gave  him 
such  a  commanding  position  among  the  jurists  of  his 
time.  **  His  opinions,  always  brief,  are  characterized 
by  such  instinctive  neatness  and  precision  that  no  su- 
perfluous thought  or  word  interrupts  the  full  force  of 
his  reasoning.  The  rare  faculty  he  possessed  of 
detecting  intuitively  the  decisive  points  in  a  case  was 
another  of  his  distinguishing  characteristics.**  He 
always  carried  on  his  examinations,  reflections  and 
consultations  with  impartiality,  steadiness  and  clear- 
ness. 

In  his  personal  appearance.  Chief  Jnstice  Spencer 
was  commanding  and  impressive.  He  was  above  the 
ordinary  height,  formed  in  the  harmony  of  manly 
beauty.  His  features,  as  seen  in  the  portrait,  are 
strongly  marked.    The  forehead  high  and  massive,  in. 


dicating  intellectual  strength ;  the  complexion  dark ; 
the  eye  dark  and  expressive ;  the  lines  of  the  mouth 
Indicate  flrmness,  decision  and  self-reliance.  It  is 
easy  to  imagine,  from  the  expression  the  artist  has 
given  the  face,  that  Ambrose  Spencer  is  before  us  as 
he  appeared  when  listening  to  an  argument,  perhaps 
by  that  great  master  of  jurisprudence  he  so  much  ad- 
mired, Thomas  Addis  Emmet. 

He  was  urbane  and  diguifled  in  his  manner.  Though 
inclined  to  taciturnity,  when  his  words  began  to  flow 
he  was  the  center  of  a  refined  and  polished  circle,  for 
he  was  an  eloquent  and  instructive  conversationalist* 

He  was  the  father  of  John  C.  Spencer,  whose  name 
and  distinguished  career  as  a  statesman,  cabinet  min- 
ister, lawyer,  writer  and  scholar,  adds  lustre  to  the 
history  of  the  State  and  nation. 

'*  Like  Calhoun,  whom  he  resembled  In  many  os  his 
characteristics  and  personal  appearance,  John  C. 
Spencer  was  gifted,  ambitious  and  indomitable;  defi- 
cient in  the  plastic  and  congenial  qualities  that  attach 
followers  to  party  leaders,  and  yet  from  nis  great 
moral  worth,  useful  and  powerful  talent,he  was  always 
popular  with  the  masses.*' 

Ambrose  Spencer  was  born  at  Salisbury,  Conn., 
December  13, 1765.  In  the  autumn  of  1779,  he  entered 
Yale  College,  and  In  1782  Harvard  tTniversity.  His 
mind,  method,  and  taste  for  polemics  naturally  led 
him  to  adopt  the  legal  profession  as  his  occupation  in 
life. 

After  his  admission  to  the  bar  he  established  him- 
self at  Hudson,  N.  Y.,  entering  rapidly  into  a  lucra- 
tive and  extensive  practice,  soon  attaining  a  national 
reputation. 

The  profession  of  law,  inter-woven  as  it  Is  with  the 
preservation  and  protection  of  personal  and  political 
rights,  almost  necessarily  brings  its  members  into  the 
political  arena.    So  It  was  with  Ambrose  Spencer. 

In  1794  he  represented  Columbia  county  in  the  As- 
sembly. Two  years  later  he  was  elected  a  member  of 
the  State  Senate,  in  which  body  he  had  a  seat  eight 
successive  years.  On  January  9,  1797,  he  was  chosen  a 
member  of  the  council  of  revision,  exercising  with  the 
executive  the  veto  power  over  the  laws  enacted  by  the 
Legislature.  Inl80;2he  was  appointed  attorney-gen- 
eral, serving  two  years.  In  1803  he  removed  to  Al- 
bany where,  with  the  exception  of  a  few  years,  he 
spent  the  remainder  of  his  life.  On  February  4,  1804, 
he  was  appointed  an  associate  justice  of  the  Supreme 
Court,  serving  with  great  ability  until  1819,  when  he 
received  the  appointment  of  chief  justice.  The  posi- 
tion rendered  him  an  ex-offlcio  member  of  the  court 
for  the  correction  of  errors,  superseded  by  the  Consti- 
tution of  1846,  by  the  Court  of  Appeals. 

In  1821,he  was  a  member  from  Albany,of  the  conven- 
tion of  that  year  which  formed  the  second  Constitution 
of  the  State.  It  has  been  said  with  great  truth  that  no 
deliberative  body  ever  convened  in  the  State  or  in  the 
Nation,iu  which  so  many  great  jurists  and  wise  legisla- 
tors occupied  seats.  In  this  distinguished  assemblage, 
Ambrose  Spencer  and  James  Kent  were  the  acknowl- 
edged leaders  in  all  the  discussions  on  the  judiciary, 
and  on  the  elective  franchise.  Spencer*B  speech  on  the 
latter  question  was  read  with  interest  throughout  the 
Nation. 

The  Judiciary  Bill  adopted  by  the  convention,  con- 
stitutionalized  Spencer  out  of  oflSce,  and  he  retired  to 
private  life^ 

From  1829  to  1833,  he  was  a  representative  in  Con- 
gress from  the  Tenth  Congressional  District.  In  1839, 
he  removed  to  Lyons,  N.  Y.,  where,  on  March  13, 1848, 
he  died. 

Such  in  brief  is  the  original  of  the  portrait,  which 
now  ornaments  the  rooms  of  the  New  York  State  Bar 
Association. 

Albany,  Dec.  23, 1886.  L.  B.  Proctok. 
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CORRESPONDENCE. 

CoDB  OF  Criminal  Pbockdubs. 

Editor  of  (he  Albany  Law  Journal: 

I  have  read  with  interest  jour  commenta,  aud  those 
of  your  oorrespon dents, upon  the  incousistenoies  of  the 
Criminal  Code,  but  there  are  provisions  in  the  Code 
of  Civil  Procedure,  which  though  thej  may  be  con- 
sistent with  each  other,  work  disastrously  to  property 
interests,  and  should  be  denounced  in  terms  equally 
unqualified.  My  particular  ''pique''  is  directed  to 
subdivision  7  of  section  382,  and  other  sections  defin- 
ing its  application.  Prior  to  the  enactment  of  this 
Code  the  limitation  on  a  justice's  court  judgment  was 
twenty  years,  and  no  good  reason  can  be  found  for  its 
change.  Nevertheless  the  change  occurred,  and  no 
judgment  creditor  could  have  been  specially  grieved 
by  it,  if  its  application  was  confined  to  judgments 
afterward  rendered,  but  subdivision  3  of  section  414 
makes  it  retrospective,  aud  causes  the  demise  of  all 
justice*s  court  judgments  unless  an  action  is  brought 
on  them  within  two  years  thereafter.  This  appears 
to  approach  dangerously  close  to  the  constitutional 
prohibition,  that  no  **  Ex  post  facto  law"  shall  be  en- 
acted. Section  3352  properly  prescribes  that  the  law 
in  force  the  day  before  the  Code  takes  e£fect  (ch.  4,  on 
Sept.  1,  1877)  are  deemed  to  remain  in  force,  notwith- 
standing this  repeal,  ^*  excepting  chapter  4,'*  which  lat- 
ter provision  seems  most  prejudicial,  severo  and  un- 
called for.  1  know  of  an  estate  with  justice's  court 
judgments  aggregating  $4,000,  mostly  good,  so  far  as 
the  ability  of  the  judgment  debtor  to  pay  is  concerned, 
but  killed  by  this  unjust  law.  A  judgment  creditor 
obtaining  judgment  in,  say  1870,  has  a  right  to  repose 
sufficient  confidence  in  the  stability  of  the  then  laws, 
to  excuse  him  from  vigilance  each  year  afterward  in 
ascertaining  whether  there  has  been  a  change  afi'ecting 
his  property  interests.  As  the  twenty  years  are  about 
expiring  he  naturally  commences  to  think  about  per- 
petuating his  claims  against  his  several  judgment 
debtors,  and  then  for  the  first  time  learns  that  they 
died  an  unnatural  death  in  1879. 

It  is  vicious  and  our  Legislature  would  act  wisely  iu 
rectifying  it. 

Very  respectfully, 

WilmbbH.  Dunn. 

Champlain,  N.  Y.,  Dec.  1880. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Fri- 
day, Dec.  17,  1886: 
Order  of  General  Term  affirmed  with  costs— In  re 
Petition  of  the  New  York  Cable  Co. Judgment  re- 
versed, new  trial  granted,  costs  to  abide  the  event- 
Ann  Craston,  administratrix,  respondent,  v.  N.  Y.  C. 
&  H.  R.  U.  Co.,  appellants;  Michael  Martin,  general 
guardian  of  Sarah  Quigley,  administrator,  respondent, 
V.  New  York,  New  Haven  and  Hartford  R.  Co.,  ap- 
pellants.  Order  of  General  Term,  affirming  decree 

of  the  surrogate,  affirmed,  with  costs— In  re  Account- 
ing of  John  J.  Jones  et  al.,  executors,  respondents,  v. 

Margaret  A.  Jones,  appellants. Order  affirmed  on 

the  merits  and  judgment  absolute  ordered  for  the  de- 
fendant, with  consts— Ida  May  Morse,  administratrix, 

etc.,  appellant,  v.  N.  Y.  C  AH  R.  R.  Co. Judgment 

affirmed,  with  costs— Sarah  MoCallum,  administratrix, 
etc.,  respondent,  v.  Long  Island  R.  Co.,  appellant; 
Francis  E.  Johnson,  administrator,  respondent,  v. 
Andross  B.  Stone  et  al.,  appellant  ;^Thoma8  Anderson, 


respondent,  v.  Barbara  Goldschmidt,  appellant ;  Den- 
nls  Sullivan,  administrator,  respondent,  v.  Buffalo 
Grape  Sugar  Co.,  appellant;  Joseph  T.  Wateou,  ad- 
ministrator, respondent,  v.  Brooklyn  City  R.  Co.,  ap- 
pellant.   Appeal   dismissed,   with   costs— Lizzie  H. 

Clark,  respondent,  v.  Marion  B.  Clark,  appellant: 
John  R.  Hurtz,  administrator,  respondent,  v.  John  H. 

Starin,  appellant. Motion  for  reargumeut  denied, 

without   costs — Johnson  v.  Myers. Order  affirmed 

with  costs  —  Benj.  Wright,  receiver,  appellant,  v. 
Mary  A.  Nostrand,  impleaded,  respondent;  In 
re  Final  Accounting  of  Joseph  B.  Spencer,  teatameu- 
tary  trustee,  appellant;  In  re  Application  of  N.  Y.,  L. 
E.  k  Western  R.  Co.,  to  acquire  laud  of  Sprague,  eto., 
respondent;  Benjamin  Fitch,  respondent,  v.  Patrick 
McWalon,  appellant;  Alex.  8.  Turner,  appellant,  v. 
Wm.  W.  Watson  et  al.,  respondents;  Jacob  Hoag  et 
al.,  respondents,  v.  Charles  Hillmeier,  appellant; 
Mary  Emma  Wyckoff  v.  Seth  W.  Soofleld  (petition  of 
W.  8.  Maddock). 

Adjourned   until  Monday,  Januaiy  17,  1887,  at  10 
o'clock  A.  M. 


NOTES. 

**A  Lawyer*8  hands  must  be  clean,**  says  the  Amer- 
ican Law  Review.  This  implies, that  he  must  have 
plenty  of  "soap." 

Mr.  Justice  Day  evidently  believes  in  a  judge  under- 
standing his  work ;  his  lordship  has  already  had  a  turn 
at  the  treadmill.  His  latest  achievement  was  at  Liv- 
erpool the  other  day,  when  he  visited  the  most  noto- 
rious neighborhoods  of  low  life  to  be  found  in  that 
city.  He  first  visited,  in  company  with  hfs  son.  Rose 
Hill  Police  Station,  situated  in  the  centre  of  a  very 
disreputable  quarter,  and  then  "The Long  Jigger,** 
and  Ben  Johnson  Street,  a  narrow  thoroughfare  well 
known  to  the  police.  Entering  a  thieves*  lodging- 
house,  called  by  them  "The  Loose  Box,**  the  usual 
Saturday  night  scene  of  rowdyism  met  his  lordship's 
view.  To  satisfy  his  curiosity  still  further,  he  pro- 
ceeded toward  Athol  street,  a  neighborhood  identified 
with  the  "High  Rip  Gang.**  It  is  not  recorded  that 
his  lordship  went  arrayed  In  judicial  wig  and  gown. 
It  is  fortunate  none  of  the  members  of  the  "  High  Rip 
Gang*'  recognized  him;  Shortly  before  he  had  In- 
flicted some  very  severe  sentences  on  members  of  that 
community.— Gibson's  Law  Notes. 

The  late  Enoch  H.  Rosekrans  was  one  of  the  greatest 
wits  that  ever  Baton  the  bench  of  this  State.  He 
loved  to  tease  his  dignified  brother-in-law,  the  late 
William  A.  Beach.  On  one  occasion  the  latter  made 
a  motion  before  him,  In  which  the  judge  Intimated 
pretty  plainly  that  he  thought  he  was  wrong.  But 
Beach  was  not  to  be  put  down  In  this  way,  and  per- 
sisted in  his  argument,  citing  a  decision  which  he  de- 
clared was  the  latest,  and  to  which  he  said  he  hoped 
his  honor  would  yield.  "  But  there  is  a  later  decision 
the  other  way,*'  said  the  judge,  "  I  am  not  aware  ot 
it,  '*  said  Beach  very  stiffly ;  "  where  may  it  be  found? 
"  It  is  the  one  I  made  In  this  case  about  ten  minutes 
ago.  Any  other  motions,  gentlemen?'*  On  anothe^ 
occasion  he  was  hearing  an  action  for  an  assault  a"d 
battery  committed  on  the  day  of  a  political  oouven* 
tion  in  the  interest  of  Gen.  McClellan.  An  old  soldlei 
had  testified,  and  on  cross-examination  was  ^**^?7. 
he  was  attending  the  convention.  "  No,  sir,"  said  the 
witness;  "that  wasn't  my  stripe."  Great  laugnw' 
ensued,  and  the  judge,  who  also  was  not  of  **  t"* 
stripe,"  rapped  to  order,  observing  with  a  deprecatory 
air,  "  the  witness  has  a  right  to  exculpate  hlmwlf. 
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